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LEADING    CASES 


COMMERCIAL  LAW  OF  ENGLAND  AND  SCOTLAND. 


PRINCIPAL  AND  SURETY. 

IN  ENGLAND  A  CONTRACT  OF  GUARANTEE  MUST  BE  IN  WRITING,  AND 
IP  IT  BE  MADE  BY  WRITING  NOT  UNDER  SEAL,  THE  CONSIDERATION 
MUST  APPEAR  ON  THE  PACE  OP  THE  INSTRUMENT,  EITHER  EXPRESSLY 
OR  BY  CLEAR  IMPLICATION,  OR  PROM  OTHER  DOCUMENTS  CONNECTED 
WITH  THE  INSTRUMENT,  BUT  IT  CANNOT  BE  SUPPLIED  BY  PAROLE 
EVIDENCE. 

1.— "WAIN  V.  WARLTERS. 
April  19,  1804.— B.  5  East,  10. 

The  plaintiff's  declared,  that  at  the  time  of  making  the  promise  after 
mentioned,  they  were  the  indorsees  and  holders  of  a  bill  of  exchange, 
dated  the  14th  of  February,  1803,  drawn  by  one  W.  Gore,  upon  and 
accepted  by  one  J.  Hall,  whereby  Gore  requested  Hall,  seventy  days  after 
date,  to  pay  his  (Gore's)  order,  £56,  16s.  6d.,  which  bill  of  exchange 
Gore  had  before  then  indorsed  to  the  plaintiffs,  and  which  sum  in  the  bill 
mentioned  was,  at  the  time  of  making  the  promise  by  the  defendant,  due 
and  unpaid;  and  thereupon  the  plaintiffs,  before  and  at  the  time  of  making 
the  said  promise  by  the  defendant,  had  retained  one  A.  as  their  attorney, 
to  sue  Gore  and  Hall  respectively  for  the  recovery  of  the  said  sum  so 
due,  &c.,  whereof  the  defendant,  at  the  time  of  his  promise,  &c.,  had 
notice ;  and  *thereupon,  on  the  30th  of  April,  1803,  at,  &e.,  in  [-:,:£>-, 
consideration  of  the  premises ;  and  that  the  plaintiffs,  at  the  instance  L  J 
of  the  defendant,  would  forbear  to  proceed  for  the  recovery  of  the  said 
£56,  16s.  6d.,  he,  the  defendant,  undertook  and  promised  the  plaintiffs 
to  pay  them,  by  half-past  four  o'clock  on  that  day,  £56,  and  the  expenses 
which  had  then  been  incurred  by  them  on  the  said  bill.  The  plaintiffs 
then  averred  that  they  did,  within  a  reasonable  time  after  the  defendant's 
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promise,  stay  all  proceedings  for  the  recovery  of  the  said  debt,  and  have 
hitherto  forborne  to  proceed  for  the  recovery  thereof,  and  that  the  expenses 
by  them  incurred  on  the  said  bill,  at  the  time  of  making  the  promise  by 
the  defendant,  and  in  respect  of  their  having  so  retained  the  said  A.,  and 
on  account  of  his  having,  before  the  defendant's  said  promise,  drawn  and 
engrossed  certain  writs,  called  special  capias,  against  Grore  and  Hall 
respectively,  on  the  said  bill,  amounted  to  £20,  of  which  the  defendant 
had  notice ;  yet  the  defendant  did  not,  at  half-past  four  o'clock  on  that 
day,  &c.,  nor  at  any  time  before  or  since,  pay  the  said  sum  of  £56,  and 
the  said  expenses  incurred,  &c.  There  was  another  special  count,  charging 
that  the  reasonable  expenses  incurred  on  the  bill  were  so  much,  which 
the  defendant  had  refused  to  pay,  and  the  common  money  counts. 

In  support  of  the  undertaking  laid  in  the  declaration,  the  plaintiffs,  at 
the  trial  at  Gruildhall,  produced  the  written  engagement,  signed  by  the 
defendant,  which  was  in  these  words  :  "  Messrs.  Wain  and  Co.,  I  will 
engage 'to  pay  you,  by  half-past  four  this  day,  fifty-six  pounds,  and 
expenses  on  bill  that  amount  on  Hall.  (Signed)  Jno.  Wablters,  (and 
dated)  No.  2,  Cornhill,  April  30th,  1803."  Whereupon  it  was  objected 
on  the  part  of  the  defendant,  that  though  the  promise,  which  was  to  pay 
the  debt  of  another,  were  in  writing,  as  required  by  the  Statute  of  Frauds, 
yet  that  it  did  not  express  the  consideration  of  the  defendant's  promise, 
which  was  also  required  by  the  statute  to  be  in  writing ;  and  that  this 
omission  could  not  be  supplied  by  parole  evidence  (which  the  plaintiffs 
proposed  to  call,  in  order  to  explain  the  occasion  and  consideration  of 
giving  the  note ;)  and  that  for  want  of  such  consideration  appearing  upon 
the  face  of  the  written  memorandum,  it  stood  simply  as  an  engagement 
rsisEiT  to  P^y  *^6  ^^^^  of  another,  without  any  consideration,  *and  was 
L  J  therefore  nudum  pactum  and  void;  and  Lord  Ellenborough,  C.  J., 
upon  view  of  the  Statute  of  Frauds,  29  Car.  II.,  cap.  3,  sec.  4,  which 
avoids  any  special  promise  to  answer  for  the  debt  of  another,  "  unless  the 
agreement  upon  which  the  action  shall  be  brought,  or  some  memorandum 
or  note  thereof  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,"  &c.,  thought  that  the  term  agreement  imported  the  substance 
at  least  of  the  terms  on  which  both  parties  consented  to  contract,  and 
included  the  consideration  moving  to  the  promise,  as  well  as  the  promise 
itself;  and  the  agreement  in  this  sense  not  having  been  reduced  to  writing, 
for  want  of  including  the  consideration  of  the  promise,  he  thought  it  could 
not  be  supplied  by  parole  evidence,  which  it  was  the  object  of  the  statute 
to  exclude,  and  therefore  nonsuited  the  plaintiffs.  A  rule  nisi  was 
obtained  in  the  last  term  for  setting  aside  the  nonsuit  and  granting  a  new 
trial,  on  the  ground  that  the  statute  only  required  the  promise,  or  binding 
part  of  the  contract  to  be  in  writing,  and  that  parole  evidence  might  be 
given  of  the  consideration,  which  did  not  go  to  contradict,  but  to  explain 
and  support  the  written  promise. 

Garrow  and  Lawes  showed  cause  against  the  rule. — The  question  is 
simply  this.  Whether  parole  evidence  can  be  given  of  an  agreement  which 
the  Statute  of  Frauds  avoids,  unless  it  be  in  writing  ?  The  words  are 
"  That  no  action  shall  be  brought,  whereby  to  charge  the  defendant,  upon 
any  special  promise,  to  answer  for  the  debt,  &c.,  of  another  person,  &o., 
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■unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,"  &c.  Now,  to  every  agreement  there  must  be 
at  least  two  parties,  and,  in  order  to  make  it  available  in  law,  there  must 
be  some  consideration  for  it,  which  necessarily  forms  part  of  the  agree- 
ment itself,  being  that  in  respect  of  which  either  party  consents  to  be 
bound.  It  is  no  answer  to  say,  that  the  parole  evidence  offered  of  the 
consideration,  namely,  the  forbearance  to  sue  Hall,  did  not  go  to  contradict 
the  written  promise ;  it  is  enough  that  being  part,  and  a  material  part, 
of  the  agreement,  it  was  not  reduced  to  writing,  and  signed  by  the  party 
to  be  charged,  aa  ^required  by  the  statute.  The  effect  of  such  r ;). ^  -• 
parol  evidence,  if  admitted,  would  be  to  render  valid  that  which,  L  J 
so  far  as  appears  by  the  writing  itself,  is  void  in  law  for  want  of  a  consi- 
deration, and  this  would  be  letting  in  all  the  dangers  of  fraud  and  perjury, 
which  it  was  the  object  of  the  statute  to  guard  against.  Upon  the  face 
of  the  paper,  the  debt  appears  to  be  the  debt  of  another,  and  as  a  mere 
promise  to  pay  the  debt  of  another,  without  any  consideration,  would, 
before  the  statute,  have  been  void,  as  nudum  pactum  at  common  law,  so 
it  is  not  made  good  by  the  statute,  without  a  consideration  in  law  for 
entering  into  such  an  agreement,  which  agreement,  i.  e.,  the  whole  agree- 
ment, or  some  memorandum  or  note  of  the  whole,  specifying  the  contract- 
ing parties,  the  consideration,  and  the  promise  must  be  made  in  writing. 
The  consideration  is  an  essential  part  of  every  executory  agreement,  and 
this  was  altogether  executory,  on  the  part  at  least  of  the  defendant.  If 
the  agreement  had  been  declared  on  as  in  writing,  the  mere  production 
of  the  note  would  not  have  proved  the  consideration  of  forbearance  laid 
in  the  declaration,  and  such  consideration  could  not  have  been  supplied 
by  parole  evidence.  In  Preston  v.  Marceau,  2  Blae.  1249,  where  the 
plaintiff  had  agreed,  in  writing,  with  the  defendant's  testator  to  let  him 
certain  premises  at  a  certain  rent,  parole  evidence,  tendered  to  show  that 
the  tenant  had  agreed  to  pay  a  farther  sum  for  ground  rent  to  the  ground- 
landlord,  was  rejected,  as  subversive  of  the  Statute  of  Frauds,  although 
it  was  there  contended,  that  the  evidence  offered  did  not  go  to  alter,  but 
to  explain  the  agreement ;  so  in  Gunnis  v.  Erhart,  1  H.  Blac.  289,  the 
verbal  declaration  of  an  auctioneer  at  the  time  of  a  sale,  that  there  was  a 
charge  on  the  estate,  was  deemed  inadmissible  to  contradict  the  printed 
conditions,  which  stated  the  premises  to  be  free  from  all  incumbrances. 
Erskine  and  Marryat,  in  support  of  the  rule,  said, — Thatthe  evidence 
tendered  in  the  two  eases  cited,  went  not  to  explain  but  to  contradict  the 
written  agreements.  In  the  one  case  to  increase  the  quantum  of  the 
rent  specified,  in  the  other  to  subtract  bo  much  as  the  charge  amounted 
to  from  the  value  of  the  estate  which  was  offered  for  sale  free  from  incum- 
brances. But  here  the  parole  evidence  went  merely  to  show  on  what 
*ocoasion  the  written  agreement  had  been  entered  into;  and  it  is  p^t-c-, 
in  common  practice  to  admit  parole  evidence  for  such  a  purpose ;  L  J 
it  is  part  of  the  res  gestce,  and  no  part  of  the  agreement  itself,  which  must 
in  its  nature  be  executory  at  the  time  of  the  writing  made.  The  founda- 
tion of  the  action  in  this  case  is  not  the  writing,  but  the  promise  by  the 
defendant  to  pay  the  debt  of  Hall.     This,  before  the  Statute  of  Frauds, 
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might  have  been  proved  wholly  by  oral  testimony;  but  since  that  statute, 
the  promise  can  only  be  evidenced  by  writing,  signed  by  the  party  to  be 
charged  therewith,  or  by  some  other  lawfully  authorized.     It  is  diflScult 
indeed  to  account  for  the  introduction  of  the  word  agreement  into  the 
latter  part  of  the  clause,  which  in  its  strict  sense,  as  compounded  of 
"  aggregatio  mentium,  or  the  union  of  two  or  more  minds,  in  a  thing 
done  or  to  be  done."     1  Com.  Dig.  311,  is  more  properly  applicable  to  the 
other  branches  of  the  clause,  namely,  "  an  agreement  on  consideration  of 
marriage,  or  upon  contract  or  sale  of  lands,  &c.,  or  upon  any  agreement 
not  to  be  performed  within  the  space  of  one  year,  &c.,  than  to  any  special 
promise  by  an  executor  to  answer  damages  out  of  his  own  estate,  or  to  any 
special  promise  to  answer  for  the  debt,  &c.,  of  another."     To  such  pro- 
mises the  word  agreement  can  only  be  considered  applicable,  so  far  as  it 
is  synonymous  to  engagement  or  undertaking,  in  which  sense  it  is  often 
used  in  common  parlance,  and  therefore  means,  in  this  respect,  the  agree- 
ment or  promise  to  pay  the  debt  of  another.     Besides,  the  statute  does 
not  require  the  whole  agreement  to  be  aet  out  in  form ;  but  it  is  suflScient 
if  there  be  a  note  or  memorandum  of  it  in  writing,  that  is,  so  much  of 
the  agreement  as  is  obligatory  on  "the  party  to  be  charged  therewith." 
In  whatever  form  of  words,  therefore,  the  promise  is  made,  which,  before 
the  statute,  would  have  been  evidence  to  bind  the  party  making  it  under 
the  cirqumstances  of  the  case,  it  will,  if  those  words  are  reduced  into 
writing,  still  bind  him  since  the  statute  under  the  like  circumstances ; 
but  in  either  case,  the  inducement  for  making  such  promise,  which  is  part 
of  the  res  gestce,  may  be  evidenced  by  parole.     Thus,  suppose  a  promise 
in  writing  to  pay  the  expenses  attending  a  certain  bill  drawn  by  another, 
parole  evidence  must  necessarily  be  let  in  to  show  to  what  bill  the  promise 
rjKRT  ^^^  meant  to  apply,  and  how  the  expenses  arose,  and  the  billitself 
L      J  *would  be  produced ;  and  this  would  be  evidence  not  to  vary,  but 
to  corroborate  the  written  promise.     The  third,  seventh,  and  seventeenth 
sections  of  the  act  all  require  the  signature  of  the  party  to  some  note  in 
writing,  in  order  to  charge  him  with  the  several  subject-matters  of  those 
sections ;  but  in  all  those  cases,  the  party  must  be  charged  on  the  special 
written  agreement;  but  here  he  is  charged  on  the  promise,  of  which  the 
writing  is  only  evidence.     Yet  the  fourth  section  supposes  that  the  party 
is  to  be  charged  upon  the  agreement,  "  unless  the  agreement  upon  which 
such  action  shall  be  brought,"  &o ;  which  shows  that  agreement,  as  there 
used,  means  no  more  than  undertaking  or  engagement ;  and  in  this  sense 
an  agreement,  signed  by  one  party  only,  on  a  sale  by  auction,  was  holden 
sufficient  to  charge  him  within  the  Statute  of  Frauds.     Seton  v.  Slade 
7  Ves.  jun.  265.     [Lord  Ellenborough,  C.  J. — There  it  was  deemed 
sufficient  proof  of  such  agreement,  so  as  to  charge  the  party  signing  it. 
He  was  estopped  by  his  signature  from  protecting  himself  under  the 
statute ;  but  there  the  consideration  appeared  in  writing.!     They  then 
observed,  that  though  the  objection  must  have  often  before  occurred  in 
actions  of  this  sort,  which  were  in  common  practice,  the  word  agreement 
had  never  before  received  such  a  construction  as  applicable  to  this  branch 
of  the  clause. 
Lord  EtLENEOROUGH,  C.  J.,  after  noticing  the  definition  of  the  word 
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agreement  by  Lord  C.  B.  Comyns,  who  considered  it  as  a  tiling  to  which 
there  must  be  the  assent  of  two  or  more  minds,  and  which,  he  says, 
ought  to  be  so  certain  and  complete,  that  each  party  may  have  an  action 
upon  it ;  for  which,  in  addition  to  the  author's  own  authority,  was  cited 
that  of  Plowden,  and  better  (his  lordship  observed)  could  not  be  cited. 
In  all  cases  where,  by  long  habitual  construction,  the  words  of  a  statute 
have  not  received  a  peculiar  interpretation,  such  as  they  will  allow  of, 
I  am  always  inclined  to  give  to  them  their  natural  ordinary  signification. 
The  clause  in  question,  in  the  Statute  of  Frauds,  has  the  word  agreement, 
("  unless  the  agreement,  upon  which  the  action  is  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,"  &c.)  And  the  ques- 
tion is.  Whether  that  word  is  to  be  understood  in  the  loose  incor-  r-i^^-, 
rect  sense  in  which  it  may  sometimes  be  used,  as  synonymous  to  L  J 
promise  or  undertaking,  or  in  its  more  proper  and  correct  sense,  as  sig- 
nifying a  mutual  contract  or  consideration  between  two  or  more  parties  ? 
The  latter  appears  to  me  to  be  the  legal  construction  of  the  word,  to 
which  we  are  bound  to  give  its  proper  effect ;  the  more  so,  when  it  is 
considered  by  whom  that  statute  is  said  to  have  been  drawn,  by  Lord 
Hale,  one  of  the  greatest  judges  who  ever  sat  in  Westminster  Hall, 
who  was  as  competent  to  express  as  he  was  able  to  conceive  the  provi- 
sions best  calculated  for  carrying  into  effect  the  purposes  of  that  law. 
The  person  to  be  charged  for  the  debt  of  another  is  to  be  charged,  in  the 
form  of  the  proceeding  against  him,  upon  his  special  promise,  but  with- 
out a  legal  consideration  to  sustain  it,  that  promise  would  be  nudum 
pactum  as  to  him.  The  statute  never  meant  to  enforce  any  promise 
which  was  before  invalid,  merely  because  it  was  put  in  writing.  The 
obligatory  part  is  indeed  the  promise,  which  will  account  for  the 
word  promise  being  used  in  the  first  part  of  the  clause ;  but  still,  in 
order  to  charge  the  party  making  it,  the  statute  proceeds  to  require 
that  the  agreement,  by  which  must  be  understood  the  agreement  in  res- 
pect of  which  the  promise  was  made,  must  be  reduced  into  writing.  And 
indeed  it  seems  necessary  for  effectuating  the  object  of  the  statute,  that 
the  consideration  should  be  set  down  in  writing,  as  well  as  the  promise, 
for  otherwise  the  consideration  might  be  illegal,  or  the  promise  might 
have  been  made  upon  a  condition  precedent,  which  the  party  charged 
may  not  afterwards  be  able  to  prove,  the  omission  of  which  would  mate- 
rially vary  the  promise,  by  turning  that  into  an  absolute  promise  which 
was  only  a  conditional  one ;  and  then  it  would  rest  altogether  on  the 
conscience  of  the  witness  to  assign  another  consideration  in  the  one 
case,  or  to  drop  the  condition  in  the  other,  and  thus  to  introduce  the 
very  frauds  and  perjuries  which  it  was  the  object  of  the  act  to  exclude, 
by  requiring  that  the  agreement  should  be  reduced  into  writing,  by  which 
the  consideration,  as  well  as  the  promise,  would  be  rendered  certain.  The 
authorities  referred  to  by  Comyns,  Plowden,  5  a,  6,  a,  9,  to  which  may 
be  added  Dyer,  336  b,  all  show  that  the  word  agreement  is  not  satisfied 
unless  there  be  a  consideration,  which  consideration  forming  part  of  the 
*agreement,  ought  therefore  to  have  been  shown ;  and  the  promise  r:^  o  -■ 
is  not  binding  by  the  statute  unless  the  consideration,  which  forms  L  J 
part  of  the  agreement,  be  also  stated  in  writing.     Without  this  we  shall 
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leave  the  witness,  whose  memory  or  conscience  is  to  be  refreshed,  to 
supply  a  consideration  more  easy  of  proof,  or  more  capable  of  sustaining 
the  promise  declared  on.  Finding,  therefore,  the  word  agreement  in  the 
statute,  which  appears  to  be  most  apt  and  proper  to  express  that  which 
the  policy  of  the  law  seem  to  require ;  and  finding  no  case  in  which  the 
proper  meaning  of  it  has  been  relaxed,  the  best  construction  which  we 
can  make  of  the  clause,  is  to  give  its  proper  and  legal  meaning  to  every 
word  of  it. 

Geose,  J. — It  is  said  that  the  parole  evidence  tendered  does  not  con- 
tradict the  agreement ;  but  the  question  is,  Whether  the  statute  does 
not  require  that  the  consideration  for  the  promise  should  be  in  writing, 
as  well  as  the  promise  itself?  Now  the  words  of  the  statute  are,  "  That 
no  action  shall  be  brought  whereby  to  charge  the  defendant,  upon  any 
special  promise,  to  answer  for  the  debt,  &c.,  of  another  person,  &c., 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,"  &c.  What  is  re- 
quired to  be  in  writing,  therefore,  is  the  agreement,  (not  the  promise,  as 
mentioned  in  the  first  part  of  the  clause,)  or  some  note  or  memorandum 
of  the  agreement.  Now  the  agreement  is  that  which  is  to  show  what 
each  party  is  to  do  or  perform,  and  by  which  both  parties  are  to  be 
bound ;  and  this  is  required  to  be  in  writing.  If  it  were  only  necessary 
to  show  what  one  of  them  was  to  do,  it  would  be  sufficient  to  state  the 
promise  made  by  the  defendant  who  was  to  be  charged  upon  it.  But 
if  we  were  to  adopt  this  construction,  it  would  be  the  means  of  letting 
in  those  very  frauds  and  perjuries  which  it  was  the  object  of  the  statute 
to  prevent  j  for  without  the  parole  evidence,  the  defendant  cannot  be 
charged  upon  the  written  contract,  for  want  of  a  consideration  in  law  to 
support  it.  The  effect  of  the  parole  evidence,  then,  is  to  make  him 
liable ;  and  thus  he  would  be  charged  with  the  debt  of  another  by  parole 
testimony,  when  the  statute  was  passed  with  the  very  intent  of  avoiding 
rsKo  T  8^'^^  ^  charge,  by  requiring  that  the  agreement,  by  *  which  must 
L      -I  be  understood  the  whole  agreement,  should  be  in  writing. 

Latvbenoe,  J. — From  the  loose  manner  in  which  the  clause  is  worded, 
I  at  first  entertained  some  doubt  upon  the  question ;  but  upon  further 
consideration,  I  agree  with  my  lord  and  my  brothers  upon  their  construc- 
tion of  it.  If  the  question  had  arisen  merely  on  the  first  part  of  the 
clause,  I  conceive  that  it  would  only  have  been  necessary  that  the  promise 
should  have  been  stated  in  writing;  but  it  goes  on  to  direct  that  no  per- 
son shall  be  charged  on  such  promise  unless  the  agreement,  or  some  note 
or  memorandum  thereof,  that  is,  of  the  agreement,  be  in  writing,  which 
shows  that  the  word  agreement  was  meant  to  be  used  in  a  sense  different 
from  promise,  and  that  something  besides  the  mere  promise  was  required 
to  be  stated.  And  as  the  consideration  for  the  promise  is  part  of  the 
agreement,  that  ought  also  to  be  stated  in  writing. 

Le  Blanc,  J. — If  there  be  any  distinction  between  agreement  and 
promise,  I  think  that  we  must  take  it  that  agreement  includes  the  con- 
sideration for  the  promise,  as  well  as  the  promise  itself  j  and  I  think  it 
is  the  safer  method  to  adopt  the  strict  construction  of  the  words  in  this 
case,  because  it  is  better  calculated  to  effectuate  the  intention  of  the  act 


PRINCIPAL    AND    SURETY.  13 

which  was  to  prevent  frauds  and  perjuries,  by  requiring  written  evidence 
of  what  the  parties  meant  to  be  bound  by.  I  should  have  been  as  well 
satisfied,  however,  if,  recurring  to  the,  words  used  in  the  first  part  of  the 
clause,  they  had  used  the  same  words  again  in  the  latter  part,  and  said, 
"  unless  the  promise  or  agreement  upon  which  the  action  is  brought,  or 
some  note  or  memorandum  thereof,  shall  be  in  writing."  But  not  hav- 
ing so  done,  I  think  we  must  adhere  to  the  strict  interpretation  of  the 
word  agreement,  which  means  the  consideration  for  which,  as  well  as 
the  promise,  by  which  the  party  binds  himself. 

Kale  discharged. 


*II.— MORLEY   V.   BOOTHBY.  [*10] 

May  14,  1825.— B.     3  Bing.  lOT.     Eng.  Com.  Law  Eeps.,  voL  11. 

The  plaintifis  declared  that  in  consideration  that  the  said  plaintifis,  at 
the  request  of  the  said  defendants,  would  sell  and  deliver  to  certain 
persons  using  the  style  of  William  Clarke,  Son,  and  Co.,  certain  goods, 
wares,  and  merchandises  of  certain  value,  to  wit,  of  the  value  of  £174, 
13s.  5d.,  to  be  used  in  and  about  building  a  certain  church,  to  wit,  St. 
Philip's  Church,  at  She£Eield,  in  the  county  of  York,  to  be  paid  for  by 
a  bill  of  exchange,  to  be  drawn  by  the  said  plaintiff's  upon  the  said  Wil- 
liam Clarke,  Son,  and  Co.,  to  be  payable  at  a  certain  day  then  to  come, 
to  wit,  at  a  day  not  earlier  than  the  27th  day  of  November  then  next, 
the  said  defendants  undertook,  and  then  and  there  faithfully  promised 
the  said  plaintiffs  that  the  said  bill  should  be  paid  when  due,  out  of 
such  moneys  as  the  said  defendants  should  receive  before  the  said  bill 
should  become  due,  for  and  on  account  of  the  building  of  the  said  church ; 
and  the  said  plaintifi^s  aver  that  they,  confiding  in  the  said  promise  and 
undertaking  of  the  said  defendants,  did  afterwards,  to  wit,  on,  &c.,  at,  &c., 
sell  and  deliver  to  the  said  William  Clarke,  Son,  and  Co.,  divers  goods, 
wares,  and  merchandises  of  the  value  aforesaid,  to  be  used  in  and 
about  the  building  of  the  said  church,  and  did  afterwards,  to  wit,  on  the 
27th  day  of  May  in  the  year  aforesaid,  draw  a  certain  bill  for  the  said 
sum  of  money  on  the  said  William  Clarke,  Son,  and  Co.,  payable  to  the 
order  of  the  said  plaintifis,  at  a  certain  day,  not  sooner  than  the  27th  of 
November  in  the  year  aforesaid,  to  wit,  on  the  30th  day  of  the  month 
last  aforesaid ;  and  the  said  William  Clarke,  Son,  and  Co.,  then  and 
there  duly  accepted  the  said  bill ;  and  although  the  said  bill  afterwards, 
and  when  the  same  became  due  and  payable,  to  wit,  on  the  30th  day  of 
November  in  the  year  aforesaid,  in  the  county  aforesaid,  was  duly  pre- 
sented for  payment  thereof,  and  although  the  same  was  then  and  there  dis- 
honored by  the  said  William  Clarke,  Son,  and  Co.,  the  said  acceptors 
thereof,  of  which  said  premises,  the  said  defendants,  afterwards,  to  wit, 
on,  &c.,  at,  &c.,  had  notice ;  and  although  the  said  defendants  received  be- 
fore the  bill  became  *due,  and  from  thence  hitherto  have  had  suflS-  i-  :)-i  -i  -• 
cient  moneys  for  and  on  account  of  the  building  the  said  church  to  L        -^ 
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satisfy  tlie  said  bill,  yet  tlie  said  defendants,  not  regarding  their  said 
promise  and  undertaking,  but  contriving  and  intending  to  deceive  and 
defraud  the  said  plaintiffs  in  this  respect,  have  not  ^although  often  re- 
quested so  to  do)  gauranteed  the  payment  of  the  said  bill,  or  paid,  or 
cause  to  be  paid,  the  sum  of  money  therein  specified,  or  any  part  thereof, 
to  the  said  plaintiffs. 

There  were  various  other  counts,  but  all  stating  in  substance  the  same 
undertaking. 

The  defendants  pleaded,  that  the  supposed  promise  was  a  special  pro- 
mise to  answer  for  the  debt  of  other  persons,  to  wit,  the  said  persons 
using  the  style  of  William  Clarke,  Son,  and  Co. ;  and  that  no  agreement, 
in  respect  of  or  relating  to  the  supposed  cause  of  action,  or  any  memo- 
randum or  note  thereof,  wherein  the  consideration  for  the  said  promise 
was  stated  or  shown,  was,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  in  writing  or  signed  by  the  said  defendants,  or 
by  any  other  person  or  persons  by  them  thereunto  lawfully  authorized. 
The  plaintiffs  replied,  that  a  certain  agreement,  in  respect  of  and  relat- 
ing to  the  said  cause  of  action,  wherein  the  consideration  for  the  said 
promise  was  stated  and  shown,  was,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  made  in  writing  and  signed  by  the  said 
defendants,  which  said  last  mentioned  agreement  was  and  is  to  the  effect 
following,  that  is  to  say : — 

«  Messrs.  Morley  and  Co. 

"  We  hereby  promise  that  your  draft  on  William  Clarke,  Son,  and 
Co.,  due  at  Messrs.  Masterman's  at  six  months,  due  on  the  27th  of 
November  next,  shall  be  then  paid  out  of  money  to  be  received  from 
St.  Philip's  Church ;  say,  amount  £174,  13s.  bd.,  say  27th  November. 
We  are,  yours, 

"  W.  Claeke.    W.  Boothbt." 
"  Sheffield,  May,  26,  1824." 

And  this  the  said  plaintiffs  are  ready  to  verify. 

Demurrer,  assigning  for  cause,  that  the  supposed  agreements  in  writ- 
r*12"l  ^°^'  '"^°*''°°®<^  i°  "^^  replications,  do  not  state  or  show,  *ac- 
L  J  cording  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, any  such  considerations  or  consideration  for  the  promises  or  pro- 
mise as  in  and  by  the  declaration  are  alleged  to  have  been  the  considera- 
tions of  such  promises  respectively ;  and  also  for  that  the  supposed  agree- 
ments in  the  said  replications  mentioned,  do  not,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  state  or  show  any  con- 
siderations or  consideration  for  the  promises  mentioned  and  set  forth  in 
the  declaration,  or  for  any  or  either  of  those  promises.  Joinder  in  de- 
murrer. 

The  action  against  Boothby  alone  was  upon  an  undertaking  in  sub- 
stance the  same  as  the  above,  and  the  pleadings  were  framed  accordingly. 

Onslow,  Serjt.,  in  support  of  the  demurrer,  relied  on  Wain  v.  Warl- 
ters,  ante,  p.  1 ;  Lyon  v.  Lamb,  Fell.  Merc.  Guar.  260 ;  Saunders  v. 
Wakefield,  4  B.  and  A.  595  j  and  Jenkins  v.  Reynolds,  3  B.  and  A 
14,  and  contended  that  no  consideration  for  the  defendants'  promise 
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appeared  on  the  face  of  these  instruments,  the  language  respect- 
ing St.  Philip's  Church  not  being  intelligible  without  recourse  to  oral 
testimony,  which  it  was  the  express  object  of  the  Statute  of  Frauds  to 
exclude. 

Pell,  Serjt.,  contra,  said,  that,  admitting  the  correctness  of  the  princi- 
ple laid  down  in  Wain  v.  Warlters,  there  had  always  been  much  inde- 
cision in  the  application  of  it,  as  it  frequently  led  to  great  injustice,  and 
promoted  breach  of  faith.  He  referred  to  the  language  of  Dallas,  C. 
J.,  in  Pace  v.  Marsh,  1  Bing.  216 — "These  cases  ought  not  to  be  en- 
couraged beyond  what  the  law  strictly  warrants ;  because  parties  too 
frequently  by  entering  into  such  engagements  occasion  extensive  credit 
to  be  given,  and  then  get  out  of  their  obligation  in  any  way  they  can ;" 
— and  to  the  disapprobation  expressed  by  the  chancellor  in  Ex  parte 
Minet,  14  Ves.  jun.  190,  on  the  subject  of  the  doctrine  laid  down  in 
Wain  V.  Warlters.  A  very  slight  indication  of  the  consideration  for 
the  defendants'  promise  had  been  holden  sufficient;  and  the  case  of 
Boehm  v.  Campbell,  3  B.  M.  15,  where  the  guarantee  was  sustained, 
could  not  be  distinguished  from  the  present,  in  which,  from  the  date  of 
the  *guarantee,  and  the  language  of  the  bills,  the  consideration  r  *i  q  n 
was  sufficiently  connected  with  the  building  of  the  church.  L        J 

Onslow  replied,  that  Boehm  v.  Campbell  was  anterior  to  Saunders  v. 
Wakefield  and  Jenkins  v.  Keynolds,  and  that  the  consideration  in  that 
case  was  more  apparent  than  in  the  present. 

Cur.  adv.  vult. 

Best,  C.  J.,  now  delivered  the  judgment  of  the  court,  and  after  stat- 
ing the  pleadings,  and  observing,  that  though  a  sufficient  consideration 
for  the  defendants'  promise  was  stated  in  the  declarations,  the  instru- 
ments set  out  in  the  replications  did  not  contain  any  proof  of  the  aver- 
ments in  the  declarations,  said — 

The  common  law  protected  men  against  improvident  contracts.  If 
they  bound  themselves  by  deed,  it  was  considered  that  they  must  have 
determined  upon  what  they  were  about  to  do,  before  they  made  so 
solemn  an  engagement;  and  therefore  it  was  not  necessary  to  the  vali- 
dity of  the  instrument,  that  any  consideration  should  appear  on  it.  In 
all  other  cases  the  contract  was  invalid,  unless  the  party  making  the  pro- 
mise was  to  obtain  some  advantage,  or  the  party  to  whom  it  was  made 
was  to  suffer  some  inconvenience  in  consequence  of  the  one  making,  or 
the  other  accepting  such  promise. 

If  the  contract  was  oral,  the  benefit  or  inconvenience,  as  well  as  the 
other  parts  of  the  contract,  could  only  be  proved  by  parole  testimony. 
When  the  contract  was  reduced  to  writing,  it  was  required  not  only  that 
the  obligatory  part,  but  that  the  inducement  or  consideration  should  also  be 
in  writing,  because  it  was  always  a  rule  in  the  law  of  evidence,  thatno  parole 
testimony  could  be  admitted,  either  to  supply  the  defects  or  explain  the  con- 
tents of  a  written  instrument.  If  the  writing  did  not  prove  the  considera- 
tion ,  it  could  not  be  proved  in  any  other  mann  er,  and  thus  the  contract  failed, 
because  the  consideration,  without  which  it  was  altogether  inoperative, 
could  not  be  shown.  When  the  Statute  of  Frauds  declared  that  no  per- 
son should  be  charged  with  the  debt  of  another  except  on  an  agreement 
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j-^-iA-,  in  writing,  if  the  clause  in  the  statute  had  not  expressed  *(aa  I 
\-  i  think  it  does)  that  the  whole  agreement  should  be  in  writing,  the 
law  of  evidence  would  have  rendered  it  necessary  the  whole  should  have 
been  in  writing,  by  declaring,  as  it  uniformly  has  done,  that  nothing 
could  be  added  to  the  terms  expressed  in  writing  by  parole  testimony. 
Applying  the  principles  of  common  law  to  the  statute,  which  is  a  safe 
mode  of  construing  acts  of  the  legislature,  I  say,  as  I  said  in  Saunders 
V.  Wakefield,  that  if  I  had  never  heard  of  Wain  v.  Warlters,  I  should 
have  held,  that  a  consideration  must  appear  on  the  face  of  the  written 
instrument.  It  must  also  occur  to  any  one,  that  to  attain  the  avowed 
object  of  the  Statute  of  Frauds,  (namely,  the  prevention  of  perjury,)  it 
is  more  necessary  to  require  that  the  consideration  of  a  bargain  should 
appear  in  writing,  than  any  other  term  or  condition  of  it.  That  the  con- 
sideration should  appear  on  the  instrument,  not  in  any  set  formal  terms, 
but  with  clearness  enough  for  the  courts  to  judge  of  its  sufficiency,  is 
now  fully  established  by  Wain  v.  Warlters,  and  Saunders  v.  Wakefield, 
in  the  king's  bench,  and  Jenkins  v.  Reynolds,  in  this  court. 

The  present  lord  chancellor  is  reported  to  have  expressed  himself,  in 
Ex  parte  Minet,  dissatisfied  with  the  judgment  of  Wain  v.  Warlters.  I 
think  his  lordship  must  have  been  mistaken  by  the  reporter,  who  has 
made  the  chancellor  say,  «  The  undertaking  of  one  man  for  the  debts  of 
another  does  not  require  a  consideration  moving  between  them."  No 
court  of  common  law  has  ever  said  that  there  should  be  a  consideration 
directly  between  the  persons  giving  and  receiving  the  guaranty.  It  is 
enough  if  the  person  for  whom  the  guarantor  becomes  surety  has  bene- 
fit, or  the  person  to  whom  the  guaranty  is  given  suffer  inconvenience, 
as  an  inducement  to  the  surety  to  become  guaranty  for  the  principal 
debtor. 

The  chancellor  did  not  decide  this  point  in  that  case.  In  ex  parte 
G-ardoin,  15  Ves.  jun.  288,  this  question  came  again  before  the  chancel- 
lor, and  his  lordship  again  expressed  his  dissatisfaction  at  Wain  v.  Warl- 
ters, but  his  judgment  is  not  in  opposition  to  the  authority  of  that  case. 
The  judgment  of  the  chancellor  was,  that  there  was  a  sufficient  consi- 
deration expressed  in  the  guarantee. 

P  ^,  »  -.  I  must  observe,  that  Saunders  v.  Wakefield,  and  Jenkins  v. 
L  J  *Reynolds  have  been  decided  by  the  king's  bench  and  the  com- 
mon pleas  since  the  cases  in  equity. 

In  the  cases  of  Boehm-  v.  Campbell  and  Pace  v.  Marsh,  this  court  did 
not  mean  to  over-rule  them,  but  gave  their  judgments  on  the  ground 
that  there  was  a  sufficient  consideration  expressed  on  the  written  instru- 
ments. In  both  those  cases  a  by-gone  consideration  was  expressed  on 
the  guarantees ;  whether  such  consideration  was  sufficient,  it  is  not  now 
material  to  inquire,  because  in  the  instruments  set  in  these  declarations 
there  are  neither  past  nor  future  considerations.  It  does  not  appear  that 
the  credits  which  had  previously  been  given  to  the  original  debtors  were 
excused  in  consequence  of  those  guarantees.  When  the  bills  which  had 
been  given  were  at  maturity,  the  debtors  could  be  sued  as  well  after  as 
before  the  giving  of  the  guarantees.  The  debtors  had  no  benefit,  nor 
did  the  creditors  put  themselves  to  any  inconvenience  in  consequence  of 
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the  execution  of  those  instruments.  Although  one  of  the  papers  speaks 
of  money  for  St.  Philip's  Church,  it  does  not  appear  that  the  persons 
subscribing  such  paper  had  anything  to  do  with  any  such  money.  The 
replications  setting  forth  these  guarantees  do  not  support  the  declara- 
tion, and  we  are  of  opinion  there  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants  accordingly. 


In  Jenkins  v.  Reynolds,  3  B.  and  B.  14,  the  letter  of  guarantee  was  in  these 
terms: — "Gentlemen, — To  the  amount  of  £100  be  pleased  to  consider  me  as 
security  on  Mr.  James  Cowey  and  Co.'s  account,"  and  it  was  found  not  to  be 
snfBcient.    Richardson,  J.,  observes, — "The  object  of  the  Statute  of  Frauds 
was  to  prevent  perjury,  or  subornate  of  perjury,  by  causing  that  to  be  reduced 
to  writing,  which  before  might  have  been  proved  by  oral  testimony,  and  such  a 
construction  ought  to  be  put  on  the  clause  in  question,  as  will  best  effect  the 
intentions  of  the  legislature.     Now,  is  the  memorandum  such  as  will  satisfy 
these  intentions  ?     On  the  face  of  the  memorandum  it  does  not  appear  whether 
the  agreement  relates  *to  a  past  or  a  future  transaction ;  it  might  apply  r  #i  (.-i 
to  either,  or  even  to  an  illegal  debt.    Whatever  is  necessary  to  render  it  I-       J 
available  must  be  supplied  by  oral  testimony ;  and  with  that  view  the  declara- 
tion is  fraud,  stating  the  promise  to  have  applied  to  a  future  supply  of  goods. 
Supposing  that  to  have  been  so,  and  suppose  the  plaintiffs  instead  of  supplying 
goods  had  advanced  money,  that  would  not  have  fallen  within  the  intention  of 
the  guarantee,  but  it  would  have  rested  altogether  on  the  conscience  of  the  wit- 
ness to  say,  whether  the  guarantee  applied  to  the  one  or  the  other ;  and  parole 
evidence  so  let  in  would  lead  to  the  very  perjury  or  subornation  which  it  was 
the  object  of  the  statute  to  exclude.    The  statute  regulates  that  the  substance 
of  the  cause  of  action  should  appear  in  writing,  and  the  consideration  or  the 
substance  of  an  agreement."     In  Innes  v.  Williams,  5  B.  and  Ad.  1109,  the 
guarantee  was  in  these  terms : — "  As  you  have  a  claim  on  my  mother  for  £5, 
17s.,  for  boots  and  shoes,  I  hereby  undertake  to  pay  you  the  amount  within  six 
weeks,  say  the  4th  of  January  1833."   This  guarantee  was  held  to  be  not  within 
the  Statute  of  Frauds.    Pattison,  J.,  observed, — "  The  rule  of  construction  on 
the  subject  is  clear.    The  consideration  need  not  be  stated  in  express  words  on 
the  face  of  the  instrument.    It  may  be  collected  or  implied  from  the  instrument 
itself,  but  then  it  must  be  collected,  not  as  matter  of  conjecture,  but  with  cer- 
tainty."    In  Coe  V.  Duffeil,  1  Moore,  252,  the  guarantee  itself  did  not  state  the 
consideration,  but  had  been  preceded  by  a  letter,  proposing  the  terms  on  which 
he  was  granter  of  the  guarantee ;  and  it  was  held  that  the  correspondence  and 
guarantee  were  to  be  taken  together  and  constituted  a  sufScient  considera- 
tion for  a  promise  within  the  Statute  of  Frauds.    Park,  J.,  observed, — "  We 
decided  in  the  late  case  of  Jackson  v.  Lowe,  7  Moore,  219,  that  two  distinct 
writings  might  be  connected  or  taken  together  so  as  to  constitute  a  memoran- 
dum within  the  terms  of  the  Statute  of  Frauds,  and  here  the  defendant  in  his 
first  letter  expressly  referred  to  the  terms  on  which  the  guarantee  was  to  be 
given." 


*IN   SCOTLAND   THE   GENERAL  RULE   OF   LAW  IS,   THAT  A  CA0-   r  :^i  y -i 
TIONART  OBLIGATION  CANNOT  BE  ESTABLISHED  EXCEPT  BY  A   L  J 

PROBATIVE  writing; 

July,  1858. — 2 
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ON  THE  FAITH  OF  THE  OBLIGATION,  THE  OBLIGATION  MAY  BE  PROVED 
BY  A  EEPERENCE  TO  OATH. 


I.— WALLAC:^  V.   WALLACE. 

Nov.  25,  1T82.— S.    Mor.  17056.     2  Hailes,  912. 

William  Wallace  subscribed  an  obligatory  missive  letter,  not  holo- 
graph of  himself,  by  which  "he  became  bound  to  relieve  Catherine 
Wallace  of  a  cautionary  engagement,"  incurred  by  her  father  for  a  third 
party. 

Catherine  Wallace  brought  an  action  against  him  on  that  ground, 
when  he  judicially  acknowledged  the  subscription,  but  contended,  that 
by  its  wanting  the  statutory  solemnities  the  writing  was  null. 

The  cause  was  advocated  from  an  inferior  judge,  who  had  assoilzied 
the  defender. 

Lord  Braxfield,  Ordinary,  repelled  the  reasons  of  advocation. 

The  pursuer  reclaimed  to  the  court,  but  their  lordships  refused  her 
petition  without  answers. 

Lord  Braxfield. — Writing  is  essential  to  cautionary  obligations; 
and  whenever  writing  is  necessary,  no  acknowledgment  of  subscription 
will  serve  to  supply  legal  imperfections  in  the  deed. 

Lord  President. — The  petitioner  quotes  many  decisions;  and  it  must 
be  confessed  that  the  court  wavered  as  to  this  point.  But  the  later 
decisions  support  Lord  BrazSeld's  opinion. 

r  *1 8 1       Lord  Hailes. — Lord  Coalston  combated  long  that  opinion ; 
L        J  *but  at  length,  with  great  candour  and  propriety,  he  yielded. 

"  The  lords  assoilzied,"  adhering  to  Lord  Braxfield's  interlocutor. 


IL— EDMONSTONE  v.   LANG. 

June  23,  1V86.— S.    Mor.  1T057.     2  Hailes,  995. 

William"  Lang  granted  a  missive  letter,  binding  himself  as  cautioner 
for  his  son-in-law,  who  was  a  tenant  of  Sir  Archibald  Edmonstone's. 

The  writing  was  not  holograph,  and  it  wanted  witnesses;  but  the 
genuineness  of  the  subscription  could  not  be  denied. 

Being  sued  by  Sir  Archibald  Edmonstone,  William  Lang  pleaded  • 

That  his  letter  imported  a  cautionary  obligation,  to  the  constitution  of 
which  the  solemnities  prescribed  by  the  Statute  1681,  were  essentially 
requisite 25th  November  1782,  Walla&e  v.  Wallace. 

The  court  considered  the  point  as  now  solemnly  fixed  by  the  later 
decisions,  that  missive  letters  of  the  nature  of  the  one  here  founded  on 
were  not  obligatory  or  actionable.  The  forms  made  necessary  by  the 
statute,  it  was  observed,  were  not  intended  solely  by  way  of  proof  or  to 
guard  against  forgery,  of  which  there  was  no  danger  when  the 'party 
acknowledged  his  subscription,  but  were  also  required  in  point  of  solem- 
nity, and  therefore  on  no  account  to  be  dispensed  with. 
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The  judgment  of  the  lord  ordinary  was  in  these  terms  : — "  In  respect 
the  defender  does  not  deny  his  subscription  libelled  on,  nor  that  his  son- 
in-law  has  entered  into  possession  of  the  subjects,  for  the  rents  of  which 
the  defender,  by  the  said  letter,  agreed  to  become  cautioner,  repels  the 
defences;  and  decerns." 

But  after  advising  a  reclaiming  petition  for  the  defender,  p  ;(:i  q  -■ 
*with  answers  for  the  pursuer,  "  the  lords  found,  that  the  writing  L  J 
in  question  was  not  obligatory;  and,  therefore,  altered  the  lord  ordinary's 
interlocutor." 

Lord  Bkaxpielb. — It  is  a  settled  point  that  a  cautionary  obligation  is 
a  literarum  ohligatio,  and  must  be  executed  by  a  perfect  writing.  The 
seeing  the  principal  party  in  possession  is  nothing. 

Lord  EsKGROVE. — The  acknowledgment  of  the  writing  is  not  suffi- 
cient in  this  case,  although  it  might  be  in  re  mercatoria. 

Lord  MoNBODDO. — When  a  subscription  is  acknowledged  in  a  writing 
which  does  not  fall  under  the  act  1681,  that  constitutes  a  literarum  ohli- 
gatio. Besides,  the  cautioner,  on  seeing  his  son-in-law,  the  principal 
party,  possessed  of  the  subject,  ought  to  have  intimated  to  the  factor  that 
he  would  not  be  bound  for  him.  A  man  may  become  bound  by  what  he 
omits  to  do. 

Lord  SwiNTON. — In  our  law  we  have  literarum  ohligationes  and  con- 
sensual contracts;  the  former  are  in  matters  of  importance.  A  caution- 
ary obligation  is  of  that  nature. 

Lord  President. — I  also  imagined  this  point  to  be  settled.  In  re 
mercatoria  such  informal  writings  are  permitted  to  have  force,  but  not 
in  other  cases.  In  the  case  of  Lennox  of  Woodhead,  the  ratio  decidendi 
was,  that  the  cautionary  for  500  bolls  of  victual  was  in  re  mercatoria. 
There  is  no  danger  from  a  decision  finding  the  cautioner  not  bound  ;  oa 
the  contrary,  this  will  make  men  more  attentive  to  the  regularity  of  their 
contracts. 

Lord  Hailes. — The  factor  has  been  exceedingly  careless,  and  a  legal 
advantage  has  been  taken  of  him. 

Lord  KooKViLLE  of  the  same  opinion,  and  added, — That  the  first  offer 
was  of  two  cautioners,  and  the  factor  ought  to  have  *had  it  ad-  ^  ^(,„  -. 
justed  whether  one  of  the  cautioners  was  willing  to  become  bound  L  "^  J 
by  himself. 

"  The  lords  assoilzied  the  defender." 


1.  The  judgment  in  the  case  of  Edmonstone  v.  Lang  was  an  erroneous  one, 
in  so  far  as  it  did  not  give  effect  to  the  circumstance,  that  possession  of  the  sub- 
jects had  been  given  on  the  faith  of  tne  improbative  obligation.  If  this  had  not 
been  a  circumstance  of  the  case,  the  judgment  would  have  been  well  founded. 
Accordingly,  in  the  case  of  Brown  v.  Campbell,  Nov.  28, 1794,  the  soundness  of 
the  judgment  was  called  in  question ;  and  the  opinion  of  the  court  was,  that 
rebus  integris,  an  informal  cautionary  obligation  was  not  binding  ;  but  that  in 
all  cases  where  there  had  been  a  r&,inteTventus  the  locus pmnitentidB  was  barred, 
and  that  on  that  ground  the  case  of  Edmonstone  v.  Lang  had  been  erroneously 
decided.  In  the  case  of  Brown  v.  Campbell,  the  defender  had  signed  an  impro- 
bative docnment,  by  which  he  bound  himself  to  relieve  the  pursuer  of  all  dam- 
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age  he  might  sustain  by  becoming  cautioner  in  a  suspension  for  another  party. 
On  the  Session  Papers,  Lord  President  Campbell  thus  writes,— If  matters  stood 
in  midisfinihus  contractus,  and  the  action  was  laid  upon  the  wntii^  alone,  sucH 
action  could  not  be  maintained— the  writing  being  improbative.  But  here  the 
action  is  laid  upon  the  fact,  which  fact  "admits  of  being  proved  ^om<  dejure; 
or  afleast,  if  not  by  witnesses,  certainly  by  oath  of  party,  namely,  that  i°  con- 
sequence of  the  defender's  interference,  and  granting  this  letter  of  seller,  the 
pursuer  became  cautioner  in  the  suspension,  and  was  obliged  topay  the  debt. 
The  latter  was  of  the  nature  of  a  mandate,  or  an  obligation  of  relief  The  fact 
is  admitted  and  matters  are  not  entire."— MS.  Notes,  Sir  Hay  Campbell  s  Ses- 
sion Papers. 

2.  A  similar  judgment  was  pronounced  in  Sinclair  v.  Sinclair,  Feb.  3,  1"95. 
where  the  defender  had  signed  an  improbative  document,  by  which  he  bound 
himself  to  see  another  party  repaid  a  sum  of  money,  which,  on  the  faith  of  the 
cautionary  obligation  had  been  advanced  by  him.  In  that  case  Lord  President 
Campbell  observed, — "  I  think  the  distinction  that  has  been  made  is  a  sound 
one,  that  where  a  cautionary  obligation  is  in  nudis  finibus,  it  may  be  resiled 
from  ;  but  where,  as  in  this  case,  things  are  not  entire,  and  a  man  assigns  a 
r»9i  1  ^^^  upon  an  assurance,  such  as  the  pursuer  *received,  it  cannot  be  with- 
L  J  drawn.  Had  the  conveyance  by  the  pursuer  not  been  granted,  the  obli- 
gation on  the  cautioner  would  have  remained  in  nudis  finibus  ;  but  the  assigna- 
tion was  granted  'and  the  money  received  on  the  faith  of  the  defender's  letter, 

and  it  is  now  too  late  to  retract.     We  must  hold  him  as  bound." 

3.  Although  the  general  rule  of  law  in  Scotland  is,  that  a  cautionary  obliga- 
tion must  be  constituted  by  a  probative  writing,  the  rule  suffers  an  exception 
where  the  cautionary  obligation  is  undertaken  at  the  same  time  with  the  princi- 
pal obligation,  the  principal  obligation  being  itself  one  that  can  be  established 
by  witnesses.  In  such  a  case  the  cautionary  obligation  may  be  proved  by  wit- 
nesses also.  In  Carruthers  v.  Bell,  Nov.  13, 1812,  the  pursuer  brought  an  action 
against  the  defender,  as  cautioner,  for  the  balance  of  the  price  of  cattle  sold  by 
him  to  a  third  party,  for  whom  the  defender  had  become  cautioner.  The  lord 
ordinary  allowed  the  pursuer  a  proof  of  his  averments  pro  ui  de  jure.  The  de- 
fender reclaimed  and  pleaded, — That  a  cautionary  obligation  was  a  literarum 
ohligatio,  and  could  only  be  proved  by  the  writ  or  oath  of  the  party.  The  court 
refused  the  petition  without  answers.  Lord  Meadowbank  observed, — "  It  is  for 
the  public  interest  that  cautionary  obligations  may  be  contracted  along  with  the 
contract  of  sale,  and  entered  into  as  incidents  of  it,  and  that  it  should  be  com- 
petent to  prove  them  by  parol  evidence." 

4.  In  Rhynd  v.  Mackenzie,  Feb.  20,  1816,  the  pursuer  offered  to  prove,  ^ro 
ut  de  jure,  that  two  men  had,  by  verbal  contract,  bought  from  him  a  quantity 
of  barley,  and  that  the  defender,  at  the  time  of  the  bargain,  had  verbally  become 
cautioner  for  the  price.  The  defender  pleaded, — That  a  cautionary  obligation 
is  a  literarum  ohligatio,  and  could  only  be  proved  by  the  writ  or  oath  of  the 
cautioner.  The  pursuer  replied,  that  when  the  cautionary  obligation  had  been 
interposed  at  the  time  of  the  sale,  and  was  an  incident  to  it,  a  proof  pro  ut  de 
jure  was  competent.     The  court  allowed  the  proof. 

5.  Although  a  cautionary  obligation,  undertaken  at  the  same  time  with  the 
principal  obligation,  may  be  proved  by  parol  evidence,  when  the  principal  obli- 
gation, itself  may  be  proved  in  that  manner,  such  evidence  is  not  admissible  to 
prove  a  cautionary  obligation  for  future  contractions.  In  M'Bwan  v.  Crawfurd 
Feb.  13,  1816,  a  party  was  alleged  to  have  become  cautioner  for  ftiture  furnish- 
ings to  another  party,  and  being  sued  before  the  sheriff  of  Lanarkshire  he  was 
found  liable  upon  a  parol  proof  being  led  in  support  of  the  allegation.  The 
cautioner  brought  a  suspension,  but  the  lord  ordinary  found  tlie  letters  orderly 
proceeded.  The  cautioner  having  reclaimed,  the  court  unanimously  altered 
r»221  ^^*  expenses.  Observed  on  the  Bench,—*"  The  cases  cited  by  the 
>-  J  respondent  only  establish,  that  parol  evidence  is  competent  to  prove  a 
cautionary  obligation  entered  into  at  same  time  with  a  principal  contract  admit 
ting  of  such  proof;  but  there  is  no  authority  for  sustaining  such  evidence  to 
prove  a  cautionary  obligation  for  future  claims." 
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IN  SCOTLAND  LETTERS  OF  GUARANTEE,  GRANTED  IN  REFERENCE  TO 
MERCANTILE  TRANSACTIONS  ARE  SUSTAINED  ALTHOUGH  NEITHER 
HOLOGRAPH   NOR   TESTED. 


PATERSON   V.   WRIGHT. 
Jan.  31,  1810.— S.     P.  0.  545.     House  of  Lords,  July  4,  1814. 

Paterson  had  made  considerable  furnishings  of  cotton-yarn  to  Simp- 
son and  Company.  When  they  were  in  his  debt  to  a  considerable 
amount,  and  still  wanted  further  furnishings,  the  following  letter  of 
guarantee  was  granted  by  Wright : — "  Mr.  Dugal  Paterson,  Glasgow. — 
Sir, — I  hereby  bind  myself  to  see  you  paid  for  whatever  purchases  of 
cotton-yarn  Messrs.  J.  Simpson  and  Co.  have  made  or  may  make  from 
yon  for  12  months  to  come  from  this  date.  I  am,  &c.  (Signed]  Adam 
Wright." 

Simpson  and  Co.  having  become  bankrupt,  an  action  was  brought 
against  Wright  for  payment  of  the  furnishings.  He  defended  on  various 
grounds.  The  letter  was  neither  holograph  nor  tested  in  terms  of  the 
Act  1681.  In  so  far,  however,  as  it  was  a  security  for  future  furnish- 
'ings,  being  clearly  an  obligation  in  re  mercatoria,  no  doubt  was  enter- 
tained of  its  validity,  and  the  lord  ordinary's  interlocutor,  sustaining  it 
to  that  extent,  was  acquiesced  in.  Considerable  doubt  however  arose, 
whether  it  could  be  held  as  a  valid  cautionary  obligation  for  the  debt 
that  had  been  contracted  previous  to  its  date. 

The  Pursuer  Pleaded  ; — The  exigencies  of  commerce  require,  and  the 
favour  shown  to  it,  has  granted  an  exemption  from  the  usual  solemnities 
to  mercantile  contracts  and  obligations.  The  present  transaction  took 
place  between  merchants,  and  related  to  merchandise.  It  cannot  be  dis- 
puted that  the  *guarantee  is  effectual  for  furnishings  posterior  p  ^„n  -, 
to  its  date ;  and  there  is  no  good  ground  for  dividing  an  obliga-  L  J 
tion  which  is  all  contained  in  one  sentence.  But  though  it  were  divided, 
there  is  no  authority  for  saying  that  a  guarantee  for  past  furnishings  is 
not  an  obligation  in  re  mercatoria.  The  one  is  as  often  granted  by 
merchants  as  the  other,  and  no  distinction  is  made  in  the  forms.  Had 
the  obligation  been  undertaken  by  a  bill,  as  often  happens,  the  form 
would  have  been  equally  simple,  and  the  validity  could  not  have  been 
disputed  for  an  instant. 

Supposing  the  distinction  well-founded,  and  that  the  letter,  considered 
in  relation  to  the  prior  furnishings,  is  not  entitled  to  the  privileges  of  a 
writing  in  re  mercatoria,  it  is,  nevertheless,  an  effectual  obligation. 
Writing  is  not  essential  to  the  constitution  of  a  cautionary  obligation, 
although  such  obligation  can  only  be  proved  by  the  writing  or  oath  of  the 
party.  In  the  Roman  law,  Jide  jussio  is  classed  by  every  author  among 
the  verborum  ohligationes.  From  the  following  cases  it  clearly  appears, 
that  in  our  own  law  it  is  the  same,  and  that  writing  is  only  necessary  in 
modum  probationis. — Affleck  v.  Gordon,  26th  November,  1580 ;  Deu- 
char  V.  Brown,  19th  January,  1672 ;  Morrison's  Diet.,  pp.  12382  and 
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12387;   V.  Johnston,  7tli  Dec!,  1687;    Harcarse,  No.   804; 

Crictton  and  Dowie  v.  Sime,  21st  July,  1772.  B  only  remains  to  in- 
quire by  what  kind  of  writing  the  obligation  is  to  be  proved.  It  may 
be  proved  by  a  holograph  writing  without  dispute,  although  the  Statute 
1681  makes  no  exception  in  favour  of  such.  That  statute,  as  its  pre- 
amble bears,  was  enacted  to  guard  against  forgery  and  the  lubricity  of 
witnesses  who  had  not  signed.  It  has,  therefore,  never  been  held  to 
apply  to  a  holograph  writing;  and,  by  parity  of  reasoning,  it  does  not 
apply  to  a  missive  letter  where  the  truth  of  the  signature  is  not  dis- 
puted.—Eogo  V.  Milliken,  20th  December,  1746,  Kilk. ;  Crawford  v. 
Wight,  16th  January,  1739,  Kilk. ;  Falconer,  No.  149 ;  Neil  v.  Andrew, 
20th  June,  1748,  Kilk.;  Henderson  v.  Murray,  5th  December,  1765  ; 
and  Brebner,  18th  January,  1803. 

In  this  case  there  has  been  a  rei  interventus,  which  will  give  validity 
to  the  letter.  The  credit  of  Simpson  and  Co.  was  doubtful ;  and  had  it 
not  been  for  his  dependence  on  the  letter  of  guarantee,  the  pursuer 
r  *9i  1  '^^^^^  °°*'  ^^■^^  SO*"^  ^'^  *^°  make  the  extensive  furnishings  which 
L  J  he  continued  to  do ;  on  the  contrary,  he  would  have  exacted 
payment  of  the  former. 

Answered  for  the  Defender; — Under  the  statute  law  of  Scotland, 
the  writing  founded  on  is  unquestionably  null.  It  is  true,  however, 
that  practice  has  established  certain  exceptions  to  the  rule  laid  down  by 
the  Act  1681.  These  exceptions  are,  1st,  holograph  writings ;  2d, 
mercantile  documents.  These  last,  with  which  only  the  present  ques- 
tion is  concerned,  derive  their  validity  ex  jure  gentium,  and  are  not 
affected  by  the  municipal  laws  of  any  particular  state,  because  these  laws 
cannot  be  known  to  foreigners.  Hence  bills  of  exchange  and  bills  of 
lading  were  perhaps  originally  the  only  favoured  documents,  although 
the  privileges  have  been  extended  to  inland  bills,  and  other  transactions 
between  inland  merchants.  Bills  are  always  considered  mercantile,  in 
consequence  of  their  peculiar  form  and  origin ;  but  where  missive  let- 
ters are  used,  they  fall  under  the  lex  mercatoria,  or  the  municipal  law, 
according  to  the  nature  of  the  transaction  concluded  by  them.  In  the 
present  case,  not  the  form,  but  the  substance  of  the  obligation  is  to  be 
looked  to.  It  is  undoubtedly  a  real  cautionary  obligation,  which  can- 
not be  constituted  by  an  informal  missive Crichton  and  Dowie  v.  Sime, 

21st  July,  1772. 

It  is  not  excepted  from  the  general  rule  by  falling  under  the  lex  mer- 
catoria, neither  being  a  usual  transaction  among  merchants,  nor  (when 
it  does  occur)  requiring  that  dispatch  and  simplicity  necessary  in  their 
other  transactions.  One  kind  of  cautionary  obligation,  it  is  admitted 
comes  under  this  law,  namely,  a  letter  of  credit ;  but  such  letters  uni- 
formly relate  to  debts  to  be  contracted  posterior  to  their  date.  But  a 
cautionary  obligation  for  a  debt  previously  due,  and  granted  by  a  party 
resident  in  the  same  town  with  the  debtor  and  cautioner,  is  an  obliga- 
tion of  a  very  different  nature,  and  not  to  be  considered  as  falling  under 
the  same  law.  It  is  no  mercantile  transaction,  being  neither  purchase 
nor  sale,  nor  barter,  nor  commission ;  on  the  contrary,  it  is  a  transaction 
which  the  pursuer  has  ample  time  to  reduce  into  a  regular  deed  and 
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which  he  should  be  cautioned  by  the  requisite  Boleii^inties  not  to  enter 
into  rashly.  ^Accordingly,  our  law  construes  it  strictly,  and  r*2Sl 
affords  relief,  to  a  certain  extent,  by  the  septennial  prescription.  L  J 
In  such  a  case,  the  municipal  law  assumes  its  force,  and  effect  must  be 
given  to  the  provisions  of  the  statute,  which  requires  the  solemnities, 
not  merely  to  prevent  forgery,  but  to  guard  men  from  hastily  undertak- 
ing serious  engagements. 

It  is  said  that  a  cautionary  obligation  in  movables  may  be  constituted 
by  consent  without  writing,  and  may  be  afterwards  proved  by  the  writ 
or  oath  of  the  party.  Perhaps  this  may  be  the  case  where  there  has 
been  a  rei  interventus,  where  a  transaction  has  taken  place  on  the  faith 
of  the  obligation.  But  the  genius  of  our  law  being  indisputably  hostile 
to  cautionary  obligations,  it  lays  down  a  different  doctrine  either  where 
there  has  been  no  rei  interventus,  (if,  as  here,  the  money  has  been  pre- 
viously advanced  without  security,)  or  where  (as  is  the  case  here  also)  it 
it  has  been  pars  contractus  to  reduce  the  obligation  into  writing,  in 
which  case  it  is  held  not  to  be  completed  till  a  valid  and  probative  writ- 
ing be  executed. 

It  has  been  argued  for  the  pursuer,  thjt  the  obligations  to  an  impro- 
bative  writing  are  removed  if  the  grantor  does  not  deny  his  subscription; 
some  countenance  had  at  one  time  been  given  to  this  doctrine  by  a  few 
of  the  cases  quoted,  but  after  considerable  discrepancy  in  the  decisions, 
the  matter  was  most  fully  argued  by  a  hearing  in  presence,  and  solemnly 
decided  in  contradiction  to  his  plea. — M'Farlane  v.  Grieve,  22d  May, 
1790.  In  the  later  cases,  where  an  informal  writing  has  been  sustained, 
it  has  only  been  on  the  ground  of  homologation  or  rei  interventus.  This 
observation  particularly  applies  to  the  case  of  Brebner;  although  it  does 
not  sufficiently  appear  from  the  report,  there  having  been  a  printed 
pleading  on  one  side  only. 

Lastly,  the  pursuer  attempts  to  bring  his  case  under  the  description 
of  those  where  there  has  been  a  rei  interventus,  but  there  is  no  ground 
for  such  an  argument,  the  goods  having  been  sold  and  delivered,  and 
the  credit  given,  before  the  letter  was  granted. 

The  lord  ordinary  pronounced  the  following  interlocutor : — "  Finds, 
that  the  letter  founded  on  by  the  pursuer,  is  not  a  *letter  in  re  p  ^~„  _ 
mercatoria,  in  so  far  as  regards  the  furnishings  made  to  Simp-  L  J 
son  and  Company,  prior  to  the  date  of  it,  but  is  a  proper  cautionary 
obligation  for  payment  of  a  debt  already  due  :  Finds  that  the  letter  is  a 
sufficient  guarantee  for  the  subsequent  articles  of  the  account,  which 
were  all  furnished  within  twelve  months  of  the  date  thereof:  Find  the 
first  two  articles  of  the  account,  furnished  prior  to  the  date  of  the  letter, 
amount  together  to  the  sum  of  £229,  17$.  bd.  sterling :  sustains  the  de- 
fences pleaded  for  the  said  defender,  and  assoilzies  him  from  the  action, 
in  so  far  as  regards  these  two  articles." 

The  pursuer  reclaimed ;  and  his  petition  having  been  answered,  the 
court,  by  the  narrowest  majority,  at  first  adhered  to  the  interlocutor. 
The  case  came  back  on  a  reclaiming  petition,  which,  with  answers,  was 
advised  by  a  full  bench. 

Lord  Newton  said  that  he  continued  of  the  same  opinion  which  he 
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had  formed  as  ordinary  in  the  cause.  He  thought  a  cautionary  obliga- 
tion for  a  debt  past  due  an  ohligatio  literarum,  which  is  only  effectual 
when  reduced  into  a  probative  writing.  The  two  cases  reported  by 
Lord  Kilkerran  pointed  against  this  doctrine ;  but  he  considered  it  as 
good  law  ever  since  the  decision  was  pronounced  in  the  case  of  Sime,  in 
which  he  had  been  counsel.  The  next  question  was,  whether  this  is  an 
obligation  in  re  mercatoria  ?  As  to  the  future  furnishings,  it  certainly 
is.  But  in  so  far  as  it  relates  to  past  furnishings  it  is  not.  And  there 
is  godii  ground  for  the  distinction  j  because  when  a  guarantee  inter- 
venes in  a  present  or  for  a  future  transaction,  there  is  no  time  or  oppor- 
tunity for  a  regular  cautionary  obligation.  But  when  the  debt  is  already 
due,  there  is  no  such  haste ;  and,  by  requiring  a  regular  deed,  the  parties 
have  time  to  deliberate.  By  affording  this  time  to  the  cautioner,  no  cre- 
ditor can  be  injured,  because  he  has  already  given  credit  to  the  debtor 
without  security. 

Lord  Ctjllen  concurred  in  this  opinion. 
P^„»,  Lord  Meadowbank  was  of  opinion,  that  the  interlocutor  of 
L  J  *the  lord  ordinary  ought  to  be  altered.  The  law  of  Scotland 
bends  to  the  lex  mercatoria  for  the  facility  of  commerce  j  and  on  this 
principle,  there  is  strong  reason  to  doubt  the  judgment.  A  letter  of 
guarantee  is  as  often  given  on  account  of  a  transaction  finished,  as  on 
account  of  future  furnishings ;  because  a  person  will  often  furnish  no 
more  unless  he  is  guaranteed  for  payment  of  what  he  has  already  ad- 
vanced. This  is  done  every  day  by  bills  and  by  ordinary  letters  in  rebus 
mercatoriis  ;  and  it  would  be  most  detrimental  to  commerce  to  require 
regular  writings  in  transactions  of  frequent  occurrence.  By  a  bill  which 
is  neither  holograph  nor  tested,  a  cautionary  obligation  might  undoubt- 
edly have  been  undertaken ;  and  there  is  no  very  good  reason  why  it 
should  not  by  a  missive  letter.  But  this  case  is  still  stronger, — of  two 
obligations,  (one  of  them  confessedly  valid,)  both  are  contained  in  the 
same  sentence.  The  second  never  would  have  been  acted  upon  without 
the  first.  It  extended  credit  to  the  future  transactions.  There  is  there- 
fore, a  rei  interventus.  The  guarantee  of  the  past  was  relied  upon  when 
credit  was  given  for  the  future. 

Lords_  POLKEMMET  and  Glenlee  concurred  in  thinking  a  guarantee 
for  furnishings  a  transaction  in  re  mercatoria.  There  was  no  other 
rule  of  judging  in  the  present  case  than  to  consider  whether  the  mercan- 
tile dealings  would  have  gone  on  without  it.  It  rather  appears  they 
would  not.  There  was  nothing  more  natural  than  for  a  party  who  had 
made  furnishings,  and  had  hitherto  got  regular  payments,  when  these 
payments  failed,  to  require  a  guarantee  for  what  he  had  already  furnished 
before  he  would  furnish  any  more.  ,  ' 

The  Lord  Justice-Clerk  said  that  he  concurred  in  the  principle 
of  law  with  Lord  Newton.  He  thought  that  a  cautionary  obligation  for 
a  debt  already  due,  was  an  ohligatio  literarum,  which  could  only  be 
perfected  by  a  regular  deed.  It  was  not  such  a  transaction  in  re  mer 
catoria,  as  to  require  the  solemnities  of  the  statute  to  be  dispensed  with" 
because  parties  had  abundance  of  time  to  complete  it  in  proner  fo  •' 
and  it  was  the  meaning  of  the  statute,  that  ample  time  for  deliberatr  ' 
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should  be  ^ven  before  an  obligation  of  the  kind  was  entered  into,  j-  ^„^  -. 
On  that  ground  he  had  at  first  been  inclined  to  affirm  the  lord  L  J 
ordinary's  judgment ;  but  on  reconsidering  the  matter,  he  did  not  think 
it  applied  to  the  particular  case.  The  two  obligations  in  the  letter  were 
very  much  interwoven,  and  it  was  doubtful  whether  they  could  at  all  be 
separated.  It  was  matter  of  opinion  whether,  without  caution  for  the 
past,  the  dealings  would  have  gone  on.  He  rather  thought  they  would 
not.  And  on  the  ground,  that  it  was  only  because  the  past  furnishings 
were  secured  that  the  future  were  given,  he  was  for  altering  the  inter- 
locutor. 

The  court  accordingly  altered  their  interlocutor,  and  gave  judgment 
for  the  pursuer,  (4th  July,  1809 ;)  to  this  judgment  they  adhered  on 
advising  a  reclaiming  petition  with  answers,  all  the  judges  remaining  of 
the  opinions  already  delivered. 

The  defender  having  appealed  to  the  house  of  lords,  the  judgment  was 
affirmed. 


WHEEE  THERE  ARE  DIPPEEENT  CAUTIONERS  FOR  THE  SAME  DEBT,  THEY 
ARE  ALL  ENTITLED  TO  A  PROPORTIONATE  RELIEF  FROM  ONE  ANOTHER, 
WHETHER  THEY  ARE  BOUND  IN  ONE  DEED  OR  IN  SEPARATE  DEEDS, 
UNLESS  IT  SHALL  BE  MADE  TO  APPEAR  THAT  SOME  OF  THEM  BECAME 
BOUND  FOR  THE  RELIEF  OF  THE  OTHER  CAUTIONERS,  IN  WHICH  CASE 
THESE  ARE  ENTITLED  TO  A  TOTAL  RELIEF. 

I.— DEERING  V.  THE  EARL  OF  WINCHELSEA. 

Feb.  8, 1181.— E.  2  Bos.  &  Pull.  270. 

Thomas  Deering,  younger  brother  of  the  plaintiff,  was  appointed  in 
1778,  receiver  of  fines  and  forfeitures  of  the  customs  of  the  outports,  and 
entered  into  three  bonds,  each  in  the  penalty  of  £4000,  with  condition 
for  duly  accounting  5  in  one  of  which  the  plaintiff  joined  as  surety,  in 
another  Lord  Winchelsea,  and  Sir  John  Rous  in  the  third.  Thomas 
Deering  became  insolvent  and  left  the  country ;  the  balance  due  to  the 
crown  was  £6602,  10s.  Sd.,  part  of  which  was  levied  on  his  effects,  and 
when  the  bill  was  filed  there  was  due  £3883,  14s.  Sid.,  which  was 
rather  less  than  the  penalty  of  each  of  the  *bonds.  The  bond  ^  ^„„  .. 
in  which  the  plaintiff  had  joined  was  put  in  suit  against  him,  and  •-  J 
judgment  obtained.  He  filed  his  bill,  demanding  contribution  against 
Lord  Winchelsea  and  Sir  John  Rous,  and  praying  an  account  of  what 
was  due  to  the  crown,  and  money  levied  on  the  plaintiff,  (supposing 
execution  to  follow  the  judgment,)  and  that  Lord  Winchelsea  and  Sir 
John  Rous  might  contribute  to  discharge  the  debt  of  Thomas  Deering, 
as  two  of  the  sureties  for  that  debt.  The  appointment,  the  three  bonds, 
and  the  judgment  against  the  plaintiff,  were  in  proof,  and  the  balances 
were  admitted  by  all  parties. 


26  BOSS    ON    COMMERCIAL    LAW, 

Lord  Chief  Baron  Eyre,  after  stating  the  case,  observed, — ^That 
contribution  was  resisted  on  two  grounds ;  first,  that  there  was  no  foun- 
dation for  the  demand  in  the  nature  of  the  contract  between  the  parties, 
the  counsel  for  the  defendants  considering  the  title  to  contribution  as 
arising  from  contract  expressed  or  implied ;  secondly,  that  the  conduct  of 
Sir  Edward  Deering  had  deprived  him  of  the  benefit  of  any  equity  which 
he  might  have  otherwise  had  against  the  defendants. 

His  lordship  considered  the  second  objection  first.  The  misconduct 
imputed  to  Sir  E.  Deering,  was  that  he  had  encouraged  his  brother  in 
irregularities,  and  particularly  in  gaming,  which  had  ruined  him,  and 
had  done  this  knowing  his  fortune  to  be  such  that  he  could  not  support 
himself  in  his  extravagances  and  faithfully  account  to  the  crown ;  that 
Sir  E.  Deering  was  privy  to  his  brother's  breaking  through  the  orders 
given  him  to  deposit  the  money  he  received  in  a  chest  under  the  key  of 
the  comptroller.  His  lordship  observed  that  this  might  be  true,  and 
certainly  put  Sir  E.  Deering  in  a  point  of  view  which  made  his  demand 
indecorous ;  but  it  had  not  been  made  out  to  the  satisfaction  of  the  court 
that  this  constituted  a  defence.  Mr.  Maddocks  had  stated  thstt  the  au- 
thor of  the  loss  should  not  have  contribution  ;  but  stated  neither  reason 
nor  authority  to  support  the  principle  he  urged.  If  these  were  circum- 
stances which  could  work  a  disability  in  the  plajjitiff  to  support  his  de- 
mand, it  must  be  on  the  maxim,  "  that  a  man  must  come  into  a  court  of 
equity  with  clean  hands ;"  but  general  depravity  is  not  sufficient.  It 
P  ^„f.  -]  must  be  pointed  to  the  act  *upon  which  the  loss  arises,  and  must 
L  -J  be,  in  a  legal  sense,  the  cause  of  the  loss.  In  a  moral  sense.  Sir 
E.  Deering  might  be  the  author  of  the  loss ;  but  in  a  legal  sense  Thomas 
Deering  was  the  author;  and  if  the  evil  example  of  Sir  E.  Deering  led 
him  to  it,  yet  this  was  not  what  a  court  of  justice  could  take  cognizance 
of.  There  might  indeed  be  a  case  in  which  a  person  might  be,  in  a  legal 
sense,  the  author  of  the  loss,  and  therefore  not  entitled  to  contribution  ; 
as  if  a  person  on  board  a  ship  was  to  bore  a  hole  in  the  ship,  and  in  con- 
sequence of  the  distress  occasioned  by  this  act  it  became  necessary  to 
throw  overboard  his  goods  to  save  the  ship.  This  head  of  defence  there- 
fore fails.  The  real  point  is.  Whether  there  shall  be  contribution  by 
sureties  in  distinct  obligations  ? 

It  is  admitted,  that  if  they  had  all  joined  in  one  bond  for  £12,000, 
there  must  have  been  contribution.  But  this  is  said  to  be  on  the  foun- 
dation of  contract,  implied  from  their  being  parties  in  the  same  engage- 
ment, and  here  the  parties  might  be  strangers  to  each  other.  And  it 
was  stated  that  no  man  could  be  called  upon  to  contribute  who  is  not  a 
surety  on  the  face  of  the  bond  to  which  he  is  called  to  contribute.  The 
point  remains  to  be  proved  that  contribution  is  founded  on  contract.  If 
a  view  is  taken  of  the  cases,  it  will  appear  that  the  bottom  of  contribution 
is  a  fixed  principle  of  justice  and  is  not  founded  in  contract.  Contract 
indeed,  may  qualify  it  as  in  Swain  v.  Wall,  1  Ch.  Kep.  149,  where  three 
were  bound  forH.  in  an  obligation,  and  agreed  if  H.  failed,  to  bear  their 
respective  parts.  Two  proved  insolvent,  the  third  paid  the  money,  and 
one  of  the  others  becoming  solvent,  he  was  compelled  to  pay  a  third  only. 

There  are  in  the  Kegister,  fol.  176,  b.,  two  writs  of  contribution,  onej 
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"  De  contribuHone  /acienda  inter  cohceredeg,"  the  other  "  De  feoffa- 
mento;"  these  are  founded  on  the  Statute  of  Marlebridge,  52  H.  III.,  c. 
9,  which  enacts,  "that  if  any  inheritance,  whereof  but  one  suit  is  due, 
descends  unto  many  heirs  as  unto  parceners,  whoso  hath  the  eldest  part 
of  the  inheritance,  shall  do  that  one  suit  for  himself  and  fellows,  and  the 
other  co-heirs  shall  be  contributaries  according  to  their  portion  for  doing 
such  suit.  And  if  many  feoffees  be  seized  of  an  inheritance,  whereof 
but  one  suit  is  due,  the  lord  of  the  fee  shall  *have  but  that  one  p  ^„,  -■ 
suit,  and  shall  not  exact  of  the  said  inheritance  but  that  one  suit  >-  -• 
as  hath  been  used  to  be  done  before.  And  if  these  feoffees  have  'no 
warrant  or  means  which  ought  to  acquit  them,  then  all  the  feoffees,  ac- 
cording to  their  portion,  shall  be  contributaries  for  doing  the  suit  for 
them."  The  object  of  the  statute  was  to  protect  the  inheritance  from 
more  than  one  suit.  The  provision  for  contribution  was  an  application 
of  a  principle  of  justice.  In  Fitzh.  N.  B.  162,  B,  there  is  a  writ  of  con- 
tribution where  there  are  tenants  in  common  of  a  mill,  and  one  of  them 
will  not  repair  the  mill,  the  other  shall  have  the  writ  to  compel  him  to 
contribute  to  the  repair.  In  the  same  page,  Fitzherbert  takes  notice  of 
the  writs  of  contribution  between  co-heirs  and  co-feoffees ;  and  supposes 
that  between  feoffees  the  writ  cannot  be  had  without  the  agreement  of 
all,  and  the  writ  in  the  register  countenances  the  idea;  yet  this  seems 
contrary  to  the  express  provision  in  the  statute.  In  Sir  Wm.  Harbet's 
case,  3  Co.  11,  b,  many  cases  are  put  of  contribution  at  common  law. 
The  reason  is,  they  are  all  in  cequalijure,  and  as  the  law  requires  equality, 
they  shall  equally  bear  the  burden.  This  is  considered  as  founded  in 
equity;  contract  is  not  mentioned.  The  principle  operates  more  clearly 
in  a  court  of  equity  than  at  law.  At  law  the  party  is  driven  to  an 
audita  querela  or  scire  facias  to  defeat  the  execution,  and  compel  execu- 
tion to  be  taken  against  all.  There  are  more  cases  of  contribution  in 
equity  than  at  law.  In  Equity  Cases  Abridged,  there  is  a  string  under 
the  title  "  Contribution  and  Average."  Another  case  at  law  occurred 
in  looking  into  Hargrave's  Tracts,  in  a  treatise  ascribed  to  Lord  Hale  on 
the  prisage  of  wines.  The  kirig's  title  is  to  one  ton  before  the  mast  and 
one  ton  behind  the  mast.  If  there  are  different  owners  they  may  be 
compelled  in  the  exchequer  chamber  to  contribute.  Contribution  was 
considered  as  following  the  accident  on  a  general  principle  of  equity  in 
the  court  in  which  we  are  now  sitting. 

In  the  particular  case  of  sureties,  it  is  admitted  that  one  surety  may 
compel  another  to  contribute  to  the  debt  for  which  they  are  jointly  bound. 
On  what  principle  ?  Can  it  be  because  they  are  jointly  bound  ?  What 
if  they  are  jointly  and  severally  bound  ?  What  if  severally  bound  by 
the  same  or  *different  instruments  ?  In  every  one  of  those  cases  ^  ^n„  _ 
sureties  have  a  common  interest  and  a  common  burthen.  They  <-  -I 
are  bound  as  effectually  quoad  contribution,  as  if  bound  in  one  instru- 
ment, with  this  difference  only,  that  the  sums  in  each  instrument  ascer- 
tain the  proportions,  whereas  if  they  were  all  joined  in  the  same  engage- 
ment, they  must  all  contribute  equally. 

In  this  case  Sir  E.  Deering,  Lord  Winchelsea,  and  Sir  J.  Rous  were 
all  bound  that  Thomas  Deering  should  account.     At  law  all  the  bonds 
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are  forfeited.  The  balance  due  might  have  been  so  large  as  to  take  m 
all  the  bonds ;  but  here  the  balance  happens  to  be  less  than  the  penalty 
of  one.  Which  ought  to  pay  ?  He  on  whom  the  crown  calls  must  pay 
to  the  crown  :  but  as  between  themselves  they  are  in  ceqwali  Jure,  and 
shall  contribute.  This  principle  is  carried  a  great  way  in  the  case  of 
three  or  more  sureties  in  a  joint  obligation  j  one  being  insolvent,  the 
third  is  obliged  to  contribute  a  full  moiety.  This  circumstance,  and  the 
possibility  of  being  made  liable  to  the  whole,  have  probably  produced 
several  bonds.  But  this  does  not  touch  the  principle  of  contribution 
wHere  all  are  bound  as  sureties  for  the  same  person. 

There  is  an  instance  in  the  civil  law  of  average,  where  part  of  a  cargo 
is  thrown  overboard  to  save  the  vessel.  Show.  Pari.  Cas.,  19  Moor,  297. 
The  maxim  applied  is  qui  sentit  commodum  sentire  debet  et  onus.  In 
the  case  of  average  there  is  no  contract  express  or  implied,  nor  any 
privity  in  an  ordinary  sense.  This  shows  that  contribution  is  founded 
on  equality,  and  established  by  the  law  of  all  nations. 

There  is  no  difficulty  in  ascertaining  the  proportions  in  which  the 
parties  ought  to  contribute.  The  penalties  of  the  bonds  ascertain  the 
proportions. 

The  decree  pronounced  was,  that  it  being  admitted  by  the  attorney- 
general,  and  all  parties,  that  the  balance  due  was  £3883, 14s.  8Jtf.,  the 
plaintiff.  Sir  E.  Deering,  and  the  defendants,  the  Earl  of  Winohelsea 
and  Sir  J.  Kous,  ought  to  contribute  in  equal  shares  to  the  payment 
thereof,  and  that  they  do  accordingly  pay  each  £1294,  lis.  &\d.,  and 
on  payment  the  attorney-general  to  acknowledge  satisfaction  on  the  record 
r  *Qo  -1  °f  *^^  judgment  against  the  plaintiff,  and  the  two  bonds  entered 
L  -I  into  by  the  Earl  of  Winohelsea  and  Sir  J.  Ecus  to  be  delivered 
up. 

This  being  a  case  which  the  court  considered  as  not  favourable  to  Sir 
E.  Deering  and  a  case  of  difficulty,  they  did  not  think  fit  to  give  him 
costs. 


II.— CKAYTHOENE  v.    SWINBURNE. 

July  23,  ISOT.— B.    14  Vesey,  160. 

Hamebslsy  and  Co.,  bankers,  being  creditors  of  Henry  Swinburne 
and  calling  in  their  money,  an  application  was  made  by  Sir  John  Swin- 
burne, the  nephew  of  Henry  Swinburne,  to  the  Newcastle  Bank,  who 
advanced  the  money  upon  the  security  of  two  bonds;  one  the  joint  and 
several  bond  of  Henry  Swinburne  as  principal,  and  Craythorne  as  surety 
for  £1200 ;  the  other  by  Sir  John  Swinburne,  reciting  the  former  bond 
and  the  advance  of  the  money  to  Henry  Swinburne  and  Craythorne  at 
the  request  of  Sir  John  Swinburne,  with  condition  to  be  void  on  pay- 
ment by  Henry  Swinburne  and  Craythorne,  or  either  of  them.  The 
£1200  advanced  was  applied  accordingly  in  discharge  of  the  debt  to 
Hamersley  and  Co.  Afterwards  Henry  Swinburne  died  abroad  insol- 
vent; and  Craythorne,  having  paid  the  whole  sum,  filed  the  bill,  praying 
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contribution  by  Sir  John  Swinburne,  who  insisted  that  he  was  not  a  co- 
surety with  the  plaintiff,  but  merely,  a  collateral  security  to  the  bank  in 
default  of  payment  by  Henry  Swinburne  and  Craythorne,  and  offering 
evidence  of  his  conversation  with  one  of  the  partners  in  the  bank,  stating 
their  objection  to  the  security  of  Henry  Swinburne  and  Craythorne,  and 
requiring,  as  the  condition  of  the  advance,  a  bond  from  Sir  John  Swin- 
burne to  pay  the  money,  in  case  they  should  not  pay  it. 

Sir  Samuel  RomAlly  and  Mr.  Wear  for  the  plaintiff; — This  is  a  plain 
case  for  compelling  contribution  by  this  defendant,  as  *a  co-  p  ^„ .  -. 
surety  with  the  plaintiff.  The  court  looks  to  the  real  transac-  L  J 
tion ;  therefore,  whether  they  are  sureties  by  one  or  by  several  instru- 
ments is  immaterial ;  the  liability  depending  upon,  not  the  form,  but  the 
essence  of  the  contract.  In  the  case  of  Deering  v.  The  Earl  of  Win- 
chelsea,  2  Bos.  &  Pull.  270,  three  joint  and  several  bonds  were  given  by 
Thomas  Deering  and  each  surety  separately,  that  Thomas  Deering  should 
duly  account  to  the  crown ;  and  it  was  held  that  the  circumstance,  that 
the  bonds  were  distinct,  could  not  make  a  difference.  The  evidence  in 
this  cause  proves,  that  the  whole  of  this  sum  of  £1200  was  advanced  to 
Henry  Swinburne,  and  the  plaintiff  had  no  part  of  it,  being  merely  a 
co-surety,  as  well  as  Sir  John  Swinburne,  whose  bond  recites,  that  the 
advance  of  the  bank  for  his  uncle's  benefit  was  at  the  special  instance 
and  request  of  Sir  John  Swinburne. 

Mr  Richards  and  Mr.  Bell,  for  the  defendants,  relied  upon  the  cir- 
cumstances as  distinguishing  this  case  from  that  in  the  Court  of  Exche- 
quer; observing,  that  previously  to  that  decision  the  point  was  a  subject 
of  much  doubt,  and  upon  that  authority  it  would  not  have  been  prudent 
to  abstain  from  parole  evidence. 

Sir  Samuel  Romilly  in  reply; — This  case  stands  upon  a  firm  founda- 
tion. The  whole  doctrine  of  principal  and  surety,  with  all  its  conse- 
quences of  contribution,  &c.,  rests  upon  the  established  principles  of  a 
court  of  equity,  not  upon  contract,  except  as  it  may  be  so  represented 
upon  thef  implied  knowledge  of  those  principles.  There  is  no  express 
contract  for  contribution ;  the  bonds  generally,  if  not  universally,  being 
joint  and  several,  creating  several  obligations  by  each.  The  contribu- 
tion results  from  the  maxim,  that  equality  is  equity ;  proceeding  where 
the  instruments  are  several,  very  much  upon  this,  that  a  surety  will  be 
entitled  to  every  remedy,  which  the  creditor  has  against  the  principal 
debtor,  to  enforce  every  security  and  all  means  of  payment,  to  stand  in 
the  place  of  the  creditor  not  only  through  the  medium  of  contract,  but 
even  by  means  of  securities,  entered  into  without  the  knowledge  of  the 
surety,  having  a  right  to  have  those  securities  transferred  to  him,  though 
there  *was  no  stipulation  for  that,  and  to  avail  himself  of  all  ^^  „_  _ 
those  securities  against  the  debtor.  This  right  of  a  surety  also  L  -i 
stands,  not  upon  contract,  but  upon  a  principle  of  natural  justice;  the 
same  principle,  upon  which  one  surety  is  entitled  to  contribution  from 
another.  The  creditor  may  resort  to  either  for  the  whole,  or  to  each  for 
his  proportion ;  and,  as  he  has  that  right,  if  he  from  partiality  to  one 
surety  will  not  enforce  it,  the  court  gives  the  same  right  to  the  other 
surety,  and  enables  him  to  enforce  it.     Natural  justice  requires  that  the 
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surety,  having  become  security  with  others,  shall  not  have  the  whole 
thrown  upon  him  by  the  choice  of  the  creditor  not  to  resort  to  remedies 
in  his  power,  the  effect  of  which  would  be  an  equal  contribution.  That 
being  the  principle  for  enforcing  contribution,  established  by  authority 
in  the  case  of  Peering  v.  The  Earl  of  Winchelsea,  there  can  be  no  dif- 
ference, whether  they  become  sureties  by  one  or  by  different  instruments, 
or  whether  a  surety  knew  at  the  time,  that  he  was  co-surety  with  others ; 
distinctions  which  must  determine  the  extent  of  liability,  if  it  arose  from 
contract. 

The  question  then  is,  whether  this  ease  contains  another  distinction, 
that  this  defendant's  engagement  was  to  be  surety  for  the  plaintiff,  the 
other  surety,  not  for  the  principal  debt ;  that  the  defendant  was  a  surety 
only  in  default  of  payment  by  the  plaintiff,  whether  that  appears  upon 
the  face  of  the  instrument,  or  can  be  established  by  evidence,  and 
whether  parole  evidence  can  be  received.  There  was  certainly  an  omis- 
sion in  not  making  this  bond  void  upon  the  payment  of  the  debt.  It 
would  still  be  absolute  at  law,  though  the  money  might  have  been  paid 
by  Sir  John  Swinburne ;  but  there  can  be  no  doubt  that  is  an  omission, 
and  the  intention  was,  that  the  bond  should  be  void  by  the  payment  at 
any  day  by  him  as  well  as  by  the  other  two.  Though  the  bonds  treat 
them  all  as  principals,  the  fact  is  admitted,  that  Henry  Swinburne  was 
the  only  principal,  and  the  other  two  were  sureties  j  and  then  upon 
established  principles  one  surety  has  a  right  to  call  upon  the  other  to 
contribute  equally  with  himself,  or  to  compel  the  creditor,  the  instant 
the  day  was  past  and  the  bonds  were  absolute,  to  enforce  both  bonds 
against  both,  not  only  one.  The  evidence  produced  to  prove  that  this 
r  *Sfi  1  ^^^^^^^^^  ^^s  a  surety  only  in  default  of  payment  *by  the  plain- 
L  J  tiff  cannot  be  received.  It  consists  only  of  declarations,  to  which 
the  plaintiff  was  no  party,  and  made  in  his  absence.  Upon  the  whole, 
this  case  has  no  distinction  from  the  common  case  of  co-sureties. 

The  Lord  Chancellor. — Before  the  final  decision  of  this  case  I  wish 
to  have  the  register's  book  examined,  to  see  what  was  done  in  a  case  that 
occurred  in  Trinity  Term,  1706,  Cooke,  2  Freem.  97. 

Upon  the  relation  of  principal  and  surety  some  things  are  very  clear. 
It  has  been  long  settled,  that  if  there  are  co-sureties  by  the  same  instru- 
ment, and  the  creditor  calls  upon  either  of  them  to  pay  the  principal 
debt,  or  any  part  of  it,  that  surety  has  a  right  in  this  court,  either  upon 
d  principle  of  equity  or  upon  contract,  to  call  upon  his  co-surety  for  con- 
tribution ;  and  I  think  that  right  is  properly  enough  stated  as  depending 
rather  upon  a  principle  of  equity  than  upon  contract ;  unless  in  this 
sense,  that  the  principle  of  equity  being  in  its  operation  established  a 
contract  may  be  inferred  upon  the  implied  knowledge  of  that  principle 
by  all  persons,  and  it  must  be  upon  such  a  ground,  of  implied  assumpsit, 
that  in  modern  times  courts  of  law  have  assumed  a  jurisdiction  upon  this 
subject;  a  jurisdiction  convenient  enough  in  a  case  simple  and  uncom- 
plicated, but  attended  with  great  difficulty  where  the  sureties  are  numer- 
ous, especially  since  it  has  been  held— Cowell  v.  Edward,  2  Bos.  &  Pull 
268— that  separate  actions  may  be  brought  against  the  different  sureties 


PRINCIPAL   AND    SURETY.  31 

for  their  respective  quotas  and  proportions.  It  is  easy  to  foresee  the 
multiplicity  of  suits  to  which  that  leads. 

But  whether  this  depends  upon  a  principle  of  equity,  or  is  founded  in 
contract,  it  is  clear  a  person  may  by  contract  take  himself  out  of  the 
reach  of  the  principle,  or  the  implied  contract.  In  the  case  of  Deering 
V.  the  Earl  of  Winchelsea,  which  I  recollect  was  argued  with  great  per- 
severance, persons,  not  united  in  the  same  instrument,  were  made  to 
contribute ;  and  it  was  decided,  that  there  is  no  distinction,  whether  they 
are  bound  in  the  same  obligation  or  by  several  instruments.  That  case 
also  established,  that  though  one  person  becomes  a  surety  without  the 
knowledge  of  another  surety,  that  circumstance  ^introduces  no  ^  ^,,7  -1 
distinction.  If  the  relation  of  surety  for  the  debtor  is  formed,  L  J 
and  the  fact  is  not,  that  the  party  becomes  surety  for  both  the  principal 
debtor  and  another  surety,  not  for  the  principal  alone,  it  is  decided,  that 
whether  they  are  bound  by  several  instruments  or  not,  whether  the  fact 
is  or  is  not  known,  whether  the  number  is  more  or  less,  the  principle  of 
equity  operates  in  both  cases,  upon  the  maxim  that  equality  is  equity ; 
the  creditor,  who  can  call  upon  all,  shall  not  be  at  liberty  to  fix  one  with 
payment  of  the  whole  debt;  and  upon  the  principle,  requiring  him  to  do 
justice,  if  he  will  not,  the  court  will  do  it  for  him. 

When  once  it  is  admitted,  as  it  was  in  that  case,  that  a  man  may  by 
contract  place  himself  out  of  the  reach  of  the  principle,  you  must  in  every 
case  consider  whether  the  party  has  done  so.  It  was  admitted  in  that 
case,  that  one  bond  being  for  £10,000,  and  the  surety  having  paid  it, 
Lord  Winchelsea  having  executed  a  bond  for  £4000  only,  though  he  was 
a  surety,  yet  he  had  by  contract  taken  himself  out  of  the  reach  of  the 
£6000,  and  was  liable  only  to  the  extent  of  £4000.  It  must  then  be 
admitted,  that  if  one  surety  can  provide  that  another  shall  have  no  demand 
against  him  for  a  moiety  of  the  debt,  he  may  also  contract,  that  the  other 
shall  have  no  demand  whatsoever  against  him. 

The  question  then  is,  whether  the  meaning  of  this  instrument,  executed 
by  the  defendant,  is,  that  he  will  be  a  co-surety,  or  that  the  surety  in  the 
former  instrument  was,  with  reference  to  him,  to  be  considered  a  princi- 
pal. If  the  real  nature  of  the  transaction  is  to  be  understood  thus,  that 
Henry  Swinburne  and  the  plaintiff  entered  into  a  bond  for  £1200  to  the 
Newcastle  Bank,  Swinburne  as  principal,  and  the  plaintiff  as  surety,  and 
Sir  John  Swinburne,  who  had  no  communication,  as  it  appears,  with 
them,  proposed  to  the  bank  that  he  should  become  a  co-surety,  there  is 
an  end  of  the  question ;  but,  if  not  constituting  himself  co-surety  with 
the  plaintiff,  he  proposed  to  the  bank  only,  that  he  would  engage  to  pay 
them  if  they  could  not  get  payment  from  either  of  the  others,  then  he 
has  by  contract  withdrawn  himself  from  the  reach  of  the  principle ;  and 
the  plaintiff  cannot  complain,  as  the  transaction  was  without  this  know- 
ledge, that  the  defendant  bound  himself  only  to  the  extent  he  thought 
proper. 

*With  an  opinion  upon  this  point,  I  do  not  however  choose  to  [-  ^nn  -, 
decide  it  without  an  inquiry  as  to  that  case  in  Freeman,  which  L  -J 
if  it  was  decided,  is  a  strong  case,  as  there  could  be  no  doubt,  whether 
the  second  security  was  to  be  considered  a  collateral  security ;  and,  there- 
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fore,  there  could  be  no  question  •whether  the  party  meant  to  be  a  co-surety, 
or  only  to  give,  as  is  contended  in  this  instance,  a  collateral  security. 

The  Lord  Chancellor. — Before  I  delivered  the  opinion  I  had  formed 
upon  this,  I  desired  to  have  the  register's  book  examined  as  to  the  case 
in  Freeman,  Cooke,  2  Freem.  97,  which  occurred  to  me,  with  the  view 
of  being  enabled  to  determine  whether  it  was  the  opinion  of  the  master 
of  the  rolls  of  that  day,  or  had  the  authority  of  a  judgment,  when  such 
a  question  as  this  was  before  him.  I  cannot  find  that  any  such  judgment 
appears  in  the  register's  book.  I  must  therefore  take  it  to  be  only  a 
declaration  of  the  opinion  of  the  master  of  the  rolls  upon  the  point ;  a 
declaration  undoubtedly  of  great  weight,  and  deserving  great  attention. 
It  is  therefore  my  duty  upon  a  case,  in  its  circumstances  perfectly  new, 
to  deliver  my  own  opinion. 

I  take  the  case  to  be  this,  that  Henry  Swinburne  was  the  only  original 
debtor  to  Hamersley  and  Co.,  who  called  for  their  money ;  and  it  therefore 
became  necessary  for  him  to  raise  the  money  elsewhere.  Sir  John  Swin- 
burne appears  to  have  applied  to  the  bank  at  Newcastle ;  and  according 
to  the  proposal  made  to  those  bankers,  the  sum  of  £1200  was  to  be  raised 
upon  the  credit  of  Henry  Swinburne  and  the  plaintiff,  to  be  applied  to 
discharge  the  debt  of  Hamersley  and  Co.  In  that  transaction  so  proposed, 
Henry  Swinburne  was  to  be  the  principal,  and  the  plaintiff  the  surety. 
The  Newcastle  Bank,  upon  a  discussion  that  took  place  between  them 
and  Sir  John  Swinburne,  intimated  their  dislike  to  deal  upon  the  security 
of  Henry  Swinburne,  and  that  they  were  not  satisfied  to  deal  upon  the 
security  of  both  him  and  Craythorne.  One  bond  was  executed  and 
tendered  to  the  bank,  in  which  Henry  Swinburne,  as  principal,  and 
Craythorne,  as  surety,  are  jointly  and  severally  bound  for  the  sum  of 
£1200.  Another  bond  was  executed  in  consequence  of  some  conversa- 
r  *^Q  1  *'°°  between  the  bank,  by  one  of  *the  partners,  and  Sir  John 
L  J  Swinburne,  which  I  think  is  admissible  evidence.  The  cause 
may  be  decided  without  reference  to  that  question ;  but  as  it  has  an  effect 
upon  my  mind,  it  is  proper  that  parties  should  know  that.  The  substance 
of  that  communication  is,  that  the  house  did  not  like  to  trust  to  the 
security  of  Henry  Swinburne  and  Craythorne ;  but  if  Sir  John  Swinburne 
had  a  good  opinion  of  the  credit  that  might  be  given,  if  not  to  Henry 
Swinburne,  to  Craythorne,  and  would  become  security  to  the  bank  that 
he  would  pay,  if  they  did  not,  by  entering  into  a  bond  to  pay  the  debt, 
if  they  did  not  pay  it,  the  bank  would  advance  the  money. 

The  sum  of  £1200  was  advanced  accordingly  j  the  bond  executed  by 
Sir  John  Swinburne,  reciting  the  former  bond  for  money  advanced  to 
Henry  Swinburne  and  Craythorne,  and  the  condition  is,  that  it  shall  be 
void  if  Henry  Swinburne  and  Craythorne,  or  either  of  them,  pay  the 
money ;  and  the  banker  says  he  understood  it  to  be  a  collateral  security 
by  which  he  means  a  supplemental  security. 

The  question  is,  first,  Whether  Sir  John  Swinburne  is,  under  this 
instrument,  to  be  considered  as  a  co-surety  with  Craythorne  or  whether 
the  effect  is,  that  Sir  John  Swinburne  did  not  undertake  to  stand  as  a 
co-surety  with  Craythorne,  but  was  surety  for  both  ;  to  pay  only  if  both 
should  make  default  ?    It  must  be  considered  as  entirely  clear  of  any 
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objection,  that  Craythorne  could  take,  that  Sir  John  Swinburne  was  not 
at  liberty  to  deal  thus,  as  the  proposition  to  the  bank  was,  that  Henry 
Swinburne  and  Craythorne  were  to  be  their  debtort,  and  Sir  John  Swin- 
burne, voluntarily  adding  his  security,  cannot  be  bound  beyond  the  extent 
to  which  he  thought  proper  to  bind  himself. 

It  was  contended  for  the  first  time  in  Deering  v.  The  Earl  of  Win- 
chelsea,  2  Bos.  and  Pull.  270,  that  there  is  no  difference  whether  the 
parties  are  bound  in  the  same  or  by  different  instruments,  provided  they 
are  co-sureties  in  this  sense  for  the  debt  of  the  principal ;  and  farther, 
that  there  is  no  difference,  if  they  are  bound  in  different  sums,  except 
that  contribution  could  not  be  required  beyond  the  sums  for  which  they 
had  become  bound.  I  argued  that  case,  and  was  much  dissatisfied  with 
the  whole  proceeding  and  with  the  judgment;  but  I  have  *been  -^  .„  .. 
since  convinced,  that  the  decision  was  upon  right  principles.  L  J 
Lord  Chief  Justice  Eyre  in  that  case  decided,  that  this  obligation  of  co- 
sureties is  not  founded  in  contract  j  but  stands  upon  a  principle  of  equity ; 
and  Sir  Samuel  Romilly  has  very  ably  put,  what  is  consistent  with  every 
idea,  that  after  that  principle  of  equity  has  been  universally  acknow- 
ledged, then  persons,  acting  under  circumstances  to  which  it  applies,  may 
properly  be  said  to  act  under  the  head  of  contract,  implied  from  the 
universality  of  that  principle.  Upon  that  ground  stand  the  jurisdiction 
assumed  by  courts  of  law;  a  jurisdiction  attended  with  great  difficulty, 
where  there  are  many  sureties,  though  not  in  the  simple  case  where  there 
are  only  two,  one  of  whom  may  bring  his  action  for  a  moiety  upon  the 
implied  undertaking.  But  whether  this  stands  upon  contract  or  a  prin- 
ciple of  equity,  it  is  clear,  that  a  party  may  take  care  by  his  engagement 
that  he  shall  be  bound  only  to  a  certain  extent.  That  is  proved  by  the 
case  of  Swain  v.  Wall,  1  Rep.  Ch.  80,  where  the  engagement  being  to 
pay  in  thirds,  that  contract  was  held  to  take  them  out  of  the  principle, 
that  would  have  required  a  moiety ;  and  also  by  Deering  v.  The  Earl  of 
Winohelsea,  where  it  was  admitted  that  Lord  Winchelsea,  though  liable 
as  a  surety,  had  by  contract  withdrawn  himself  from  any  liability,  by 
virtue  of  which  he  should  be  charged  beyond  £4000. 

If,  therefore,  by  his  contract  a  party  may  exempt  himself  from  the 
liability,  or  that  extent  of  liability,  in  which,  without  a  special  engage- 
ment he  would  be  involved,  it  seems  to  follow,  that  he  may  by  special 
engagement  contract  so  as  not  to  be  liable  in  any  degree.  That  leads  to 
the  true  ground,  the  intention  of  the  party  to  be  bound,  whether  as  a  co- 
surety, or  only  if  the  other  does  not  pay ;  that  is,  as  surety  for  the  surety, 
not  as  co-surety  with  him.  As  to  the  bond  itself,  it  is  clear  upon  the  face 
of  this  bond,  and  according  to  its  language,  that  the  bank  and  Sir  John 
Swinburne,  if  at  liberty  to  do  so,  did  consider  that  this  sum  of  money 
was  to  be  an  advance  as  between  Sir  John  Swinburne  and  the  bank  to 
the  other  two.  They  have  no  right  to  complain  of  it,  for  there  is  no  con- 
tract by  Sir  John  Swinburne  with  the  other  two ;  he  might  limit  his 
engagement  with  reference  to  them  as  he  thought  proper ;  and  ^  ^ . ,  .. 
*the  bond  upon  the  face  of  it  makes  him  surety  only  for  the  L  J 
principal  and  the  other  surety.  But  it  is  clear  upon  the  parole  evidence, 
and  why  ia  not  that  competent  evidence  ?    Evidence  is  admitted  to  show 
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who  is  the  principal  and  who  the  surety ;  and,  in  order  to  determine  that, 
to  show  to  whom  the  money  was  advanced ;  and  why  is  it  not  to  be 
admitted  to  show  to  whom  the  money  was  advanced  as  between  Sir  John 
Swinburne  and  the  others  ?  But  this  goes  farther ;  for  the  evidence  is, 
not  in  contradiction  to,  but  in  support  of  the  instrument;  and  whether 
the  demand  is  founded  upon  the  equity  only,  or  upon  the  implied  con- 
tract, why  should  not  evidence  be  admitted  to  show  that  the  equity  ought 
not  to  be  applied,  and  the  contract  ought  not  to  be  inferred  ? 

I  do  not  state  that  the  circumstance,  that  Sir  John  Swinburne  entered 
into  this  security  without  the  knowledge  of  Craythorne,  would  have  re- 
pelled the  doctrine  of  contribution,  as  that  stands  upon  this,  that  all 
sureties  are  equally  liable  to  the  creditor,  and  it  does  not  rest  with  him 
to  determine  upon  whom  the  burthen  shall  be  thrown  exclusively,  that 
equality  is  equity ;  and  if  he  will  not  make  them  contribute  equally,  this 
court  will  finally  by  arrangement  secure  that  object.  But  then  the  ques- 
tion comes  round,  whether  that  is  according  to  the  contract  or  engage- 
ment of  the  surety  ?  My  opinion  is  wrong  if  Sir  John  Swinburne  is  a 
co-surety.  Having  considered  this  much,  and  given  great  attention  to 
the  case  in  Freeman,  1  think  he  is  not  a  co-surety ;  but,  as  between 
him  and  Craythorne,  the  latter  is  just  as  much  a  principal  as  Henry 
Swinburne.  The  consequence  is,  that  the  equity  does  not  apply,  Sir 
John  Swinburne  being  liable  only  in  case  the  other  two  do  not  pay,  and 
not  being  liable  with  them. 

This  bill,  therefore,  must  be  dismissed,  but  without  costs. 


[*42]  *III.— SMITON   V.    MILLBE. 

Nov.  15, 1T92.— S.    Morr.  2138. 

Archibald  Miller  having  obtained  a  credit  with  the  British  Linen 
Company  for  £800,  a  bond  was  granted  by  him,  Patrick  Miller,  John 
Walker,  and  other  two  obligants,  whereby  they  became  bound,  jointly 
and  severally,  to  repay  to  the  bank  whatever  sums  should  be  drawn  out 
by  Archibald  Miller  on  that  credit. 

John  Walker  died.  And  the  bank  having  desired  another  cautioner 
in  his  place,  a  bond  of  corroboration  was  granted  by  the  principal  debtor 
and  Walter  Smiton. 

Archibald  Miller  died  bankrupt,  and  nearly  £700  in  debt  to  the  bank 
on  this  credit. 

Walter  Smiton  upon  this  pursued  the  cautioners  in  the  original  bond 
for  a  total  relief.  None  of  them  appeared  but  Patrick  Miller,  who  on 
the  other  hand,  contended,  that  Smiton  must  bear  an  equal  share  of 'the 
loss  with  them. 

Pleaded  for  Defender  ;— Mr.  Smiton  joined  in  the  bond  of  corrobo- 
ration, solely  in  order  to  obtain  a  further  indulgence  to  his  friend  the 
common  debtor. 

Where  a  person  who  has  granted  an  obligation  with  cautioners,  renews 
the  same  with  different  cautioners,  without  referring  to  the  former  obli- 
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gation,  the  cautioners  in  the  last  have  no  claim  of  relief,  either  total  or 
partial,  against  those  in  the  first.  And  it  appears  difficult  to  find  a  good 
reason  why  the  debtor  and  his  new  co-obligant,  merely  by  calling  the 
last  a  bond  of  corroboration,  should  have  it  ia  their  power  to  subject  the 
cautioners  in  the  original  bond  to  so  important  an  obligation  as  that  of 
relief,  especially  as  the  reference  to  the  first  bond  is  commonly  that  of 
the  creditor,  whose  object  is  not  to  regulate  the  relief  among  the  parties, 
but  to  preclude  any  presumption  that  he  has  passed  from  the  original 
bond.  It  seems,  therefore,  to  be  going  far  enough  to  allow  the  cau- 
tioners in  the  last  bond  a  proportional  relief,  and  to  this  the  granters  of 
the  original  bond  may  be  held  to  have  consented,  as  they  derive  an  ad- 
vantage by  having  the  burden  divided  among  a  grfeater  number. 

*In  practice,  the  court  have  sometimes  made  a  distinction  be-  p  ^ ,„  -, 
tween  .the  case  where  the  new  cautioner  grants  the  bond  of  cor-  L  J 
roboration  by  himself,  and  that  where  he  is  joined  in  it  by  the  principal 
debtor.  In  the  former  case,  he  is  held  to  be  cautioner  for  the  original 
obligants,  having  right  to  be  totally  relieved  j  in  the  latter,  as  an  addi- 
tional cautioner  along  with  the  rest,  and  only  entitled  to  a  proportional 
relief:  18th  December,  1701,  Loch  v.  Lord  Nairne;  February,  1685,  Ker 
V.  Gordon ;  15th  December,  1722,  Murray  v.  Creditors  of  Orchardton. 
But  in  the  case,  23d  February,  1671,  Arnold  v.  Gordon,  a  partial  relief 
only  was  found  due  to  a  cautioner,  even  where  he  was  joined  by  none  of 
the  former  obligants.     See  all  these  cases  voce  Solidum  etpro  rata. 

Pleaded  for  Pursuer  ; — The  original  obligants  were  all  jointly  bound 
in  the  first  bond  for  the  whole  debt,  and  Mr.  Smiton  did  not  enter  into 
the  second  with  any  view  to  lessen  the  extent  of  their  obligation,  but 
merely  to  grant  an  additional  security  to  the  banking  company.  He, 
therefore,  did  in  fact  become  cautioner  for  all  of  them,  and  of  consequence 
they  are  liable  singuli  in  solidum  to  him  in  total  relief.  If  the  new  bond 
had  been  signed  by  Mr.  Smiton  only,  or  if,  instead  of  granting  it,  he  had 
paid  the  balance  due  to  the  bank  and  taken  an  assignment,  he  would 
have  been  entitled  to  a  total  relief;  and  there  seems  to  be  no  reason  why 
he  should  in  the  present  case  be  in  a  worse  situation  :  Erskine,  b.  3,  tit. 
8,  §  69 ;  1st  December,  1708,  Olarkson  v.  Edgar,  voce  Solidum  et  pro 
rata  ;  14th  February,  1705,  Brock  v.  Lord  Bargeny,  ibidem ;  10th  July, 
1745,  Mirrie  v.  Pollock,  Morr.  2125. 

The  lord  ordinary  had  found  Smiton  entitled  to  a  total  relief. 

The  court  altered  the  interlocutor,  and  found,  "  That  Miller  was  only 
liable  to  relieve  Smiton  of  a  proportional  part  of  the  debt  due  to  the 
British  Linen  Company,  along  with  the  other  obligants  in  the  original 
bond  of  credit." 

Lord  Justice-Clerk  M'Queen  said, — This  is  a  general  and  r^^^-i 
*important  question.  The  decisions  have  not  differed ;  they  all  <-  J 
tend  to  one  general  rule,  and  this  rule  is  founded  in  common  sense,  that 
where  a  new  surety  engages  on  account  of  the  principal  debtor,  and  for 
the  purpose  of  saving  him  from  diligence,  there  is  nothing  that  ought  to 
diff'erence  his  case  from  that  of  the  cautioners  in  the  original  obligation ; 
they  are  all  cautioners  for  the  principal  debtor.  There  is  another  case, 
where  the  principal  and  cautioners  are  distressed,  and  a  person  inter- 
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poses  to  relieve  them.  It  is  clear  that  this  person  interposes  for  them 
all,  and  that,  with  regard  to  him,  they  are  all  principal  debtors ;  and 
consequently,  when  he  pays  the  debt,  he  has  a  claim  for  a  total  relief 
against  the  whole.  The  analogy  of  the  law  in  other  matters  confirms  me 
in  the  opinion  which  I  have  formed.  Thus,  it  often  happens,  that 
where  a  security  is  given  over  a  particular  subject,  the  creditor  demands 
a  further  security,  and  other  lands  are  added  to  those  over  which  the 
creditor's  security  formerly  extended.  There  can  be  no  question  here, 
as  long  as  these  subjects  remain  the  property  of  the  debtor.  But  I  shall 
suppose  them  to  be  sold  to  different  purchasers,  and  that  the  creditor 
comes  to  demand  his  payment  from  the  purchaser  of  the  last  property. 
"  Why  attack  me  ?"  says  the  purchaser.  "  Make  your  demand  rather 
from  that  subject  'over  which  you  were  first  secured,  or,  at  least,  divide 
the  demand."  The  creditor  answers,  "I  will  not  divide  my  payment;" 
and  so  the  purchaser  of  the  last  subject  must  pay.  But  then  he  is  enti- 
tled to  a  conveyance ;  and  he  comes  against  the  estate  over  which  the 
debt  originally  extended,  and  he  ranks  on  it  pro  rata  according  to  the 
respective  values  of  the  two.  There  are  many  cases  to  the  same  purpose; 
as  for  example,  the  case  of  catholic  creditors  and  secondary  creditors. 
The  doctrine  applies  to  all  of  these  cases.  The  secondary  creditor  has 
no  right  to  a  total  relief,  but  to  a  proportional  one ;  and  these  conside- 
rations strengthen  in  my  mind  the  principle  which  I  think  ought  to 
regulate  this  case.  Cautioners  are  often  hurt  by  lenient  creditors,  who, 
by  accepting  of  new  cautioners,  enable  the  debtor  to  enlarge  his  debt. 
In  this  case  no  favour  whatever  was  done  to  the  other  cautioners  by  the 
interposition  of  Smiton,  the  additional  cautioner;  and  they  must  be 
r  *45 1  ®"*'^*^®^  *"  '■^lief  against  him,  just  in  the  same  way  as  if  his 
L  J  ^cautionary  obligation  had  been  contained  in  the  same  bond  with 
theirs. 

Lord  DREaHOEN. — Ex  facie  the  cautioners  are  principals  in  the  ori- 
ginal bond.  But  Smiton's  obligation  is  in  the  same  terms,  and  he  must 
therefore  have  known  that  they  were  cautioners. 

Lord  SwiNTON. — ^Put  the  case,  that  in  place  of  joining  in  a  bond  of 
corroboration,  Smiton  had  paid  the  debt,  would  he  not  have  been  entitled 
to  recourse  upon  the  cautioners  in  the  original  bond  ?  If  so,  the  bond 
of  corroboration  is  not  in  the  same  situation  with  the  original  bond.  It 
appears  .to  me  to  place  Smiton  in  the  same  situation  as  if  he  had  paid 
the  debt.  The  former  cautioners  ought  to  be  held  as  all  principals  to 
Smiton. 

Lord  President  Campbell.— If  Lord  Swinton  were  right  in  the 
view  which  he  has  taken  of  these  bonds,  the  case  would  come  to  the 
same  point  with  that  of  M<Dowall  of  Canonmills,  where  there  were  two 
sets  of  cautioners,  and  the  question  came  to  be,  whether  the  new  bond 
superseded  the  old  one  ?  Your  lordships  ultimately  thought  that  it  did 
and  that  the  original  .cautioners  were  free.  But  this  is  a°different  case  • 
it  is  one  of  those  questions  where  the  general  rule  of  law  is,  that  all  oau 
tioners  have  a  claim  pro  rata,  whether  they  be  bound  in  one  or  more 
deeds,  seeing  they  are  all  bound  for  behoof  of,  and  at  the  request  of  the 
principal  debtor  alone.     This  is  the  general  rule ;  and  yet  it  may  appear 
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from  circumstances,  that  the  new  obligation  has  been  entered  into  on 
account  of  the  cautioners,  as  well  as  on  account  of  the  principal ;  and 
then  there  is  an  exception  from  the  general  rule,  and  the  new  cautioners 
have  a  relief  from  those  for  whose  benefit  they  became  bound.  Here 
there  are  two  sets  of  cautioners ;  the  second  was  bound  not  for  the  cau- 
tioners, but  for  the  principal ;  and,  therefore,  in  deciding  betwixt  them, 
they  must  be  entitled  to  relief  pro  rata. 


*IV.— LENNOX  V.  CAMPBELL.  [*46] 

May  18,  1815.— S.    F.  C.  359. 

In  1793,  John  Lennox  of  Antermony,  Alexander  Lennox  of  Gielston, 
and  Bobert  Lee,  merchant  in  Greenock,  granted  bond,  jointly  and  seve- 
rally, as  principals  to  the  Bank  of  Scotland,  for  a  cash  credit  to  the 
amount  of  £600.     Mr.  Lee  was,  however,  in  fact,  the  principal  debtor. 

In  1802,  Lennox  of  Gielston  died,  and  the  bank  demanded  a  bond  of 
corroboration  from  an  additional  party. 

Mr.  Campbell  then  granted  a  bond  of  corroboration,  which,  after  re- 
citing the  original  bond,  proceeds  as  follows : — "  Seeing  the  said  direc- 
tors are  willing  to  continue  the  said  credit,  upon  my  becoming  a  princi- 
pal, jointly  and  severally  bound  for  the  said  credit,  therefore  I,  the  said 
Archibald  Campbell,  hereby  not  only  corroborate  the  bond  above  nar- 
rated, but  also,  as  a  principal  concerned  in  the  said  credit,  bind  and 
oblige  me,  conjunctly  and  severally,  with  the  obligants  in  the  said  bond 
above  named,  &o.,  to  pay  the  said  sum  of  £600,  or  such  part  thereof  as 
the  said  Robert  Lee  shall  happen  to  value  for  hereafter,  or  that  he  has 
already  uplifted  from  the  said  bank;  and  renouncing  hereby  all  benefit 
of  discussion  of  the  debts  which  may  seem  to  arise  from  priority  of  obli- 
gation amongst  us,  and  all  other  objections  whatever  proponable  in  law 
against  these  presents." 

Mr.  Campbell  did  not  take  any  letter  of  relief  from  Mr.  Lee. 

In  1804,  Lennox  of  Antermony  having  died,  the  bank  obtained  a 
bond  of  corroboration  from  Mr.  Still. 

At  the  death  of  Mr.  Lee  in  1806,  a  balance  was  due  to  the  bank.  The 
representative  of  the  Lennoxes,  on  a  demand  by  the  bank,  paid  the  sum, 
took  an  assignation  to  the  bonds,  and  raised  an  action  against  Mr.  Camp- 
bell and  Mr.  Still,  as  being  joint  cautioners,  and  bound  to  relieve  the 
pursuers  pro  rata  of  the  loss  sustained  by  the  cautionary  obligation. 
He  referred  to  Arnold  v.  Gordon,  February  21,  1671 ;  Murray  v.  Or- 
cbardton's  Creditors,  December  16,  1722,  Kames;  Kerr  v.  Gordon, 
February,  1685,  Harcase,  58  ;  Loch  and  Strathallan  v.  Lord  Nairn,  De- 
cember 18,  1701 ;  Godfrey  v.  Quesney,  December  3,  1717 ;  Lookhart 
T.  Lord  Semple,  December  19,  1738,  Elchies,  *No.  916;  Merry  r*^.,-. 
v.  Pollock,  July  10,  1745,  Kilkerran ;  Smiton  v.  Miller,  Novem-  L  J 
ber  15,  1792 ;  Sir  John  Callender  v.  The  Commercial  Banking  Com- 
pany of  Aberdeen;  Smith  v.  Ogle,  December  11,  1811. 
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The  pursuer  having  died,  the  action  was  insisted  in  by  his  represen- 
tatives. 

No  appearance  was  made  for  Mr.  Still,  who  was  bankrupt;  but  Mr. 
Campbell  answered, — That  he  was  guarantee  for,  and  not  with  the  cau- 
tioners, and  therefore  was  entitled  to  total  relief.  He  rested  on  Erskine, 
b.  iii.  tit.  3,  §  69,  and  drew  the  distinction  between  the  present  case  and 
the  leading  decisions  on  which  the  pursuers  founded,  that  in  these  the 
party  corroborating  was  joined  with  the  principal  debtor,  whereas  here, 
the  bond  of  corroboration  was  executed  by  Mr.  Campbell  singly. 

The  Lord  Ordinary  Grillies,  before  whom  the  cause  came,  upon  the 
resignation  of  Lord  Armadale,  gave  effect  to  this  distinction,  and,  upon 
the  ground,  that  neither  the  principal  debtor,  nor  the  old  cautioner,  nor 
the  representatives  of  the  deceased  cautioner,  joined  in  the  security, 
altered  the  judgment  of  Lord  Armadale,  by  which  Mr.  Campbell  had 
been  found  liable. 

But  the  pursuers  insisted,  that  this  distinction  was  not  recognized  in 
law.  It  is  only  where,  from  circumstances,  it  is  evident  that  the  inter- 
position of  the  new  cautioner  was  on  account,  and  at  the  desire  of  the 
co-cautioner,  that  the  new  cautioner  is  entitled  to  total  relief.  But  po 
inference  of  this  nature  is  afforded  by  the  mere  fact  of  the  cautioner 
having  become  bound  at  different  times,  or  in  separate  bonds.  Accord- 
ingly, in  the  case  of  Lockhart  v.  Semple,  the  corroborating  cautioner, 
who  had  been  singly  bound,  was  nevertheless  found  liable  pro  rata. 

The  lord  ordinary  altered  and  repelled  the  defences. 
|-  ^  I  „  -.  The  defender  petitioned,  and  argued, — In  order  to  obtain  *total 
L  -I  relief,  it  is  not  absolutely  necessary  that  the  corroborating  cau- 
tioner should  prove  that  he  became  a  co-obligant  directly  at  the  request 
of  the  co-cautioner.  It  is  sufficient  if  the  court  can  discover  the  mean- 
ing of  the  corroborator  in  entering  into  the  obligation.  His  intention 
forms  the  sole  measure  of  his  responsibility.  In  the  cases  rested  on  by 
the  pursuers,  the  corroborating  cautioner  was  denied  total  relief,  because 
the  court  was  satisfied  that,  de  facto,  he  had  acceded  on  the  faith  of  the 
principal  debtor,  and  that  he  was  not  barely  a  guarantee  for  the  solvency 
of  the  co-cautioners,  but  took  his  stand  along  with  them.  But  here 
the  defender  was  neither  regarded  by  himself  nor  any  of  the  parties,  in 
any  other  light  than  as  a  security  for  the  original  cautioner ;  and,  accord- 
ingly, the  defender  did  not  take  from  Mr.  Lee  any  bond  of  relief  This 
saves  the  present  ease  from  the  'operation  of  the  decision,  Lockhart  v. 
Semple.  There  the  corroborator  took  a  bond  of  relief  from  the  princi- 
pal debtor,  and  it  became  impossible  to  listen  to  his  claim  of  total  indem- 
nification from  all  the  co-obligants,  when,  by  taking  a  specific  back-bond 
from  one  of  them,  he  had  marked  the  individual  to  whom  he  trusted  for 
recourse,  and  on  whose  faith  he  had  interposed. 

Besides  referring  to  the  cases  quoted  on  the  other  side,  the  defender 
rested  upon  Wallace  v.  Fleming,  27th  February,  1685,  Fountainhall  • 
Broomhall  v.  Gowan,  July,  1687,  Harcarse;  Clarkson  v.  Edgar    1st 
December,  1703,  Fountainhall ;  Brooke  v.  Lord  Bargeny,  14th  Feb 
ruary,  1705,  Dalrymple;  Mackenzie  v.  Mackenzie,  17th  Januarv  1753 
Elchie's  Notes,  p.  92.  "  ry,  i '  od, 
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The  court  adhered,  (13th  December,  1814,)  and  repeated  the  judg- 
ment on  advising  a  reclaiming  petition  and  answers,  18th  May,  1815. 


*A  SURETY  IS  ENTITLED  TO   BE  MADE  ACQUAINTED  WITH  THE    ^  ^  .„  - 
WHOLE  CONTRACT   ENTERED   INTO  WITH   HIS  PRINCIPAL,  AND   L  ' 

THE  WITHHOLDING  FROM  THE  SURETY,  WITH  THE  KNOWLEDGE  OF  THE 
CREDITOR,  OP  ANY  CIRCUMSTANCE  WHICH  IS  CALCULATED  TO  AFFECT 
HIS  RESPONSIBILITY,  AMOUNTS  TO  A  FRAUD  ON  THE  SURETY,  AND 
DISCHARGES  HIS  LIABILITY. 

I— PIDCOCK  V.   BISHOP. 

Jan.  25,  1825.— E.    3  B.  &  C.  605.     Eng.  Com.  Law  Reps.,  vol.  10. 

Assumpsit  by  the  plaintiffs,  manufacturers  of  pig-iron  at  Lightmoor, 
in  the  county  of  Salop,  against  the  defendant  a  dealer  in  iron  at  Bank- 
side,  London,  upon  his  guarantee.  The  guarantee  declared  upon  was 
contained  in  a  letter  of  the  16th  December,  1822,  addressed  by  the 
defendant  to  the  plaintiffs,  and  was  as  follows  : — 

"  At  the  request  of  Mr.  Thomas  Tickell,  I  beg  to  inform  you  that  I 
will  guaranty  you  in  the  payment  of  £200  value  to  be  delivered  to  him 
in  Lightmoor  pig-iron." 

At  the  trial  before  HuUook,  B.,  at  the  Warwick  Lent  Assizes,  1824, 
it  was  proved  on  the  part  of  the  plaintiffs,  that  the  defendant  gave  the 
above  mentioned  guarantee,  and  that  in  February,  1823,  the  plaintiffs 
supplied  to  Tickell  twenty  tons  of  Lightmoor  pig-iron  of  the  value  and 
price  of  £82,  10s.,  that  they  had  applied  to  him  for  payment,  but  he 
was  unable  to  pay  any  part  of  the  money.  On  the  part  of  the  defendant, 
Tickell  proved  that  he  had  formerly  been  in  the  iron  trade,  but  had  be- 
come bankrupt  some  time  before  the  transaction  out  of  which  the  action 
arose;  that  in  the  beginning  of  December,  1822,  he  applied  to  John  Pid- 
cock,  one  of  the  plaintiffs,  (who  managed  the  business  at  the  Lightmoor 
works,)  to  supply  him  with  Lightmoor  pig-iron  on  credit  in  the  usual 
way,  and  told  him,  that  if  the  company  would  supply  him,  he  would  pay 
him  (John  Pidcock)  ten  shillings  (beyond  the  price  to  be  paid  to  the 
company)  on  every  ton  of  iron  supplied  to  him,  and  which  ten  shillings 
was  to  go  towards  the  liquidation  of  an  old  debt  due  from  Tickell  to 
John  Pidcock.  John  Pidcock  said  he  must  consult  his  partners,  but 
that  he  thought  they  would  not  consent  to  supply  the  iron  without  a 
guarantee.  It  was  afterwards  *agreed  between  Tickell  and  John  j-  ^g„  ^ 
Pidcock  that  the  iron  should  be  supplied,  Tickell  paying  the  >-  -I 
company  the  market  price,  and  ten  shillings  per  ton  extra  to  John  Pid- 
cock in  liquidation  of  his  private  debt,  and  also  procuring  a  satisfactory 
guarantee  for  the  price  of  the  iron.  Tickell  accordingly  applied  to  the 
defendant,  who  gave  the  guarantee,  but  the  agreement  he  had  entered 
into  with  John  Pidcock  for  the  payment  of  the  extra  ten  shillings  per 
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ton  was  not  communicated  to  the  defendant.     A  bill  of  parcels  was  sent 
witli  the  iron,  as  follows : — 

"  To  20  tons  of  Lightmoor  pig-iron,  £82  10     0  to  Mr.  Pidcock. 

Debt,   .  .  .  .  10     0    0 

'  total  £92  10    0 

On  the  part  of  the  defendant  it  was  contended,  that  the  agreement  as 
to  the  payment  of  the  ten  shillings  per  ton  was  a  fraud  upon  the  defend- 
ant, and  that  he  consequently  was  not  liable  upon  his  guarantee. 
Hullock,  B.  thought  this  no  answer  to  the  action,  and  a  verdict  was 
found  for  the  plaintiffs  for  £82,  10s.,  but  liberty  was  given  to  the 
defendant  to  move  to  enter  a  nonsuit. 

In  the  following  Easter  Term,  Denman  obtained  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside  and  a  nonsuit  entered,  and  in 
this  term 

Clarke  and  N.  R.  Olarhe  showed  cause. — There  was  no  fraud  upon 
the  defendant  either  practised  or  intended.     There  was  nothing  in  the 
agreement  by  which  he  could  be  prejudiced,  or  by  which  the  probability 
of  his  being  called  upon  to  pay  for  the  iron  in  consequence  of  his  guar- 
antee was  increased.     The  agreement,  as  far  as  it  respected  the  ten 
shillings,  was  merely  an  arrangement  between  J.  Pidcock  and  Tickell 
for  the  payment  of  the  debt  of  the  latter  by  easy  instalments.     There 
was  nothing  to  show  that  it  was  not  at  the  time  an  existing  debt,  and 
one  upon  which  Pidcock  might  have  sued ;  for  though  Tickell  stated  he 
had  been  a  bankrupt,  it  did  not  appear  when  this  debt  was  incurred, 
and  if  it  was  before  the  bankruptcy,  it  did  not  appear  that  Tickell  had 
obtained  his  certificate,  or  that  the  debt  had  been  proved  under  his  com- 
_^_-  .,  mission.     If  the  defendant  *intended  to  rely  upon  the  debt 
L     _  J  having  been  barred  by  the  bankruptcy,  it  was  for  him  to  prove 
it.     Taking  it  then  to  be  a  debt  still  due  from  Tickell  to  J.  Pidcock, 
the  agreement,  so  far  from  being  pre^dieial  to  the  defendant,  was,  in 
fact,  for  his  advantage;  for  if  J.  Pidcock,  after  the  supply  of  the  iron, 
had  sued  Tickell  and  obtained  judgment  against  him,  and  taken  his 
effects  in  execution  for  the  whole  amount  of  his  debt,  Tickell  would  pro- 
bably have  been  less  able  to  pay  for  the  iron  than  if  he  was  allowed  to 
pay  his  debt  by  such  easy  instalments  as  were  stipulated  for  in  the  agree- 
ment.    It  was  not  the  agreement,  but  the  previous  debts  and  embarrassed 
circumstances  of  Tickell  which  rendered  him  unable  to  pay  for  the  iron; 
the  defendant  was  probably  aware  of  Tickell's  situation  when  he  gave 
the  guarantee,  or  if  not,  and  he  gave  the  guarantee  without  inquiring 
into  it,  he  must  take  the  consequences  of  having  neglected  to  do  so.    The 
case  of  Jackson  v.  Duchaire,  3  T.  R.  551,  was  very  different  from  this 
case ;  there  a  person  of  the  name  of  Welch,  wishing  to  assist  the  defend- 
ant, who  was  entering  upon  a  house  which  the  plaintiff  had  before  occu- 
pied, agreed  to  purchase  of  the  plaintiff  for  the  defendant,  at  the  price 
of  £70,  the  goods  left  by  the  former  in  the  house;  and  it  formed  part  of 
the  consideration  which  induced  Welch  to  furnish  the  money  that  the 
plaintiff  agreed  to  take  £70  for  the  goods;  and  the  court  therefore  held, 
that  a  private  agreement  between  the  plaintiff  and  defendant  that  £30 
more  should  be  paid  by  the  latter,  was  a  fraud  upon  Welch,  who  had 
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paid  ^70  in  confidence  that  that  sum  was  the  whole  consideration.  The 
plaintiff,  therefore,  could  not  recover  the  £30.  But  there  is  nothing  in 
the  case  to  show  that  the  court  considered  the  contract  between  plaintiff 
and  Welch,  for  the  sale  of  the  goods  at  £70,  void,  or  that  Welch  could 
recover  back  that  sum.  If,  in  the  present  case,  the  ten  shillings  per 
ton  to  be  paid  to  J.  Pidcock  had  not  been  to  discharge  an  existing  debt, 
the  case  of  Jackson  v.  Duchaire  might  have  been  an  authority  to  show 
that  J.  Pidcock  could  not  recover  that  money,  but  even  then  it  would 
be  no  authority  for  saying  that  the  guarantee  was  not  binding  to  the 
extent  of  the  actuaJ  price  of  the  iron,  and  it  was  never  proposed  or  in- 
tended to  make  the  defendant  liable  beyond  that. 

*Denman  and  F.  Pollock,  contra. — Although  it  is  attempted  p ,,;,,. -. 
to  distinguish  the  present  case  from  that  of  Jackson  v.  Duchaire,  L  J 
they  are  the  same  in  principle.  Wherever  a  person  agrees  to  pay  money 
for,  or  guarantees  the  payment  of  money  by  another,  it  is  a  fraud  upon 
that  person  if  the  contract,  in  consequence  of  which  he  agrees  to  pay 
the  money,  or  for  the  fulfilment  of  which  he  consents  to  become  guar- 
antee, is  not  fully  and  fairly  disclosed  to  him.  Here  the  contract,  the 
fulfilment  of  which  was  guaranteed  by  the  defendant,  (which  was  merely 
a  contract  for  iron  at  the  market  price,)  was  totally  different  from  the 
contract  actually  entered  into  with  Tickell.  If  the  agreement  for  the 
payment  of  the  extra  ten  shillings  per  ton  had  been  communicated  to 
the  defendant,  he  might,  perhaps,  have  refused  to  become  guarantee. 

Abbott,  C.  J. — I  am  of  opinion  that  a  party  giving  a  guarantee  ought 
to  be  informed  of  any  private  bargain  made  between  the  vendor  and 
vendee  of  goods  which  may  have  the  effect  of  varying  the  degree  of  his 
responsibility.  Here  the  bargain  was  that  the  vendee  should  pay, 
beyond  the  market  price  of  the  goods  supplied  to  him,  ten  shillings  per 
ton,  which  was  to  be  applied  in  payment  of  an  old  debt  due  to  one  of 
the  plaintiffs.  The  effect  of  that  would  be  to  compel  the  vendor  to  appro- 
priate to  the  payment  of  the  old  debt  a  portion  of  those  funds  which  the 
surety  might  reasonably  suppose  would  go  towards  defraying  the  debt, 
for  the  payment  of  Which  he  made  himself  collaterally  responsible.  Such 
a  bargain,  therefore,  increased  his  responsibility.  That  being  so,  I  am 
of  opinion  that  the  withholding  the  knowledge  of  that  bargain  from  the 
defendant  was  a  fraud  upon  him,  and  vitiated  the  contract. 

Baylet,  J. — It  is  the  duty  of  a  party  taking  a  guarantee  to  put  the 
surety  in  possession  of  all  the  facts  likely  to  affect  the  degree  of  his  re- 
sponsibility ;  and  if  he  neglect  to  do  so,  it  is  at  his  peril.  It  is  highly 
probable  that  J.  Pidcock  proved  his  debt  under  the  commission  against 
Tickell,  although  that  does  not  appear  on  the  evidence ;  but,  however 
that  may  be,  the  question  in  this  case  depends  upon  the  nature  of  the 
bargain  between  Tickell  and  J.  Pidcock.  The  defendant  might  ^  ^-o  , 
*reasonably  suppose  that  the  iron  was  to  be  supplied  to  Tickell  at  L  J 
the  market  price,  but  by  the  bargain  Tickell  was  to  pay,  beyond  the 
market  price  of  the  iron,  ten  shillings  per  ton  to  J.  Pidcock,  in  discharge 
of  an  old  debt  due  to  him.  Now  if  the  plaintiff  had  apprized  the  defend- 
ant that  there  was  such  a  subsisting  bargain,  he  would  have  known  that 
Tickell  would  not  be  able  to  pay  for  so  much  of  the  iron  as  he  otherwise 
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might  have  done,  and  might  have  declined  entering  into  the  guarantee. 
He  gave  the  guarantee  under  a  supposition  that  Tickell  would  be  at 
liberty  to  applj  all  his  funds,  except  what  were  necessary  for  his  support, 
towards  payment  of  the  iron  supplied  at  the  regular  market  price, 
whereas  the  plaintiff,  when  he  accepted  the  guarantee,  knew  that  Tickell 
was  to  pay  him  not  only  the  market  price  of  the  iron,  but  ten  shillings 
per  ton  on  the  iron  provided,  in  extinction  of  an  old  debt.  The  conceal- 
ment of  that  fact  from  the  knowledge  of  the  defendant  was  a  fraud  upon 
him,  and  avoids  this  contract.  Where  by  a  composition  deed  the  credi- 
tors agree  to  take  a  certain  sum  in  full  discharge  of  their  respective 
debts,  a  secret  agreement,  by  which  the  debtor  stipulates  with  one  of  the 
creditors  to  pay  him  a  larger  sum,  is  void,  upon  the  ground  that  that 
agreement  is  a  fraud  upon  the  rest  of  the  creditors.  So  that  a  contract 
which  is  a  fraud  upon  a  third  person  may,  on  that  account,  be  void  as 
between  the  parties  to  it.  Here  the  contract  to  guaranty  is  void,  because 
a  fact  materially  affecting  the  nature  of  the  obligation  created  by  the 
contract  was  not  communicated  to  the  surety. 

HoLROTDj  J. — I  am  also  of  opinion  that  the  contract  of  the  surety  is 
not  binding  upon  him,  by  reason  of  the  plaintiff's  not  having  communi- 
cated to  the  surety  a  secret  bargain  previously  made  by  him  with  the 
vendee  of  the  goods.  The  effect  of  that  bargain  was  to  divert  a  portion 
of  the  funds  of  the  vendee  from  being  applied  to  discharge  the  debt 
which  he  was  about  to  contract  with  the  plaintiffs,  and  to  render  the 
vendee  less  able  to  pay  for  the  iron  supplied  to  him.  The  defendant  might 
reasonably  suppose  that  Tickell  was  to  pay  only  the  market  price  of  the 
iron,  but  the  plaintiff  knew  that  he  was  to  pay  more,  and  did  not  com- 
municate that  fact  to  the  plaintiff.  The  plaintiff  and  defendant  therri- 
r  *»^4.  T  ^"'^^  were  not  on  equal  terms.  *The  former  with  the  knowledge 
L  J  of  a  fact  which  necessarily  must  have  the  effect  of  increasing  the 
responsibility  of  the  surety,  without  comunioating  the  fact  to  him,  suffers 
him  to  give  the  guarantee.  That  was  a  fraud  upon  the  defendant,  and 
vitiates  the  contract. 

LiTTiEDAiiE,  J. — ^I  think  that  a  surety  ought  to  be  acquainted  with 
the  whole  contract  entered  into  with  his  principal.  The  surety  might 
fairly  suppose  that  the  vendee  would  be  able  to  pay  the  market  price  of 
the  iron  out  of  its  produce,  when  manufactured,  and  he  gave  the  guar- 
antee under  that  supposition  ;  but  if  he  had  known  that,  besides  paying 
the  market  price  of  the  iron,  the  vendee  was  also  to  pay  ten  shillings  per 
ton  in  extinction  of  an  old  debt,  he  would  have  known  that  the  vendee 
would  have  so  much  less  to  appropriate  in  payment  for  the  iron,  and, 
consequently,  that  the  risk  of  the  surety  would  thereby  be  increased. 
Besides  the  object  of  a  person  becoming  a  surety  for  another  is  to  render 
him  a  service.  But  the  effect  of  such  a  private  bargain  as  was  made  in 
this  case  would  be  to  defeat  the  object  of  the  surety.  For  if  the  proceeds 
of  the  goods  supplied  to  the  vendee  are  to  be  applied  wholly  in  discharge 
of  an  old  debt,  a  benefit  will  be  conferred  on  the  vendor  of  the  goods 
and  not  on  the  vendee  j  now  that  certainly  was  not  the  intention  of  the 
surety. 

Rule  absolute. 
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II.— STONE  V.   COMPTON. 

Not.  26,  1838.— B.    5  Bing.  N.  0.  142.    Bng.  Com.  Law  Reps.,  vol.  35. 

The  declaration  contained  two  counts ;  the  first  on  a  promissory  note, 
dated  the  25th  of  November,  1831,  whereby  the  defendant  promised  to  pay 
the  plaintifis  and  John  Martin,  since  deceased,  or  order,  on  the  22d  of 
November,  1832,  £2600  with  interest,  and  to  pay  the  interest  half-yearly. 
The  second  count  was  upon  an  account  stated. 

*The  Defendant  Pleaded; — As  to  the  first  count — that  he  r  ;|,cr  -t 
was  induced  to  make  the  promissory  note,  and  the  same  was  <-  -■ 
obtained  from  him  by  the  fraud,  covin,  and  misrepresentation  of  the 
plaintiffs,  and  J.  Martin,  and  others  in  collusion  with  him. 

The  plaintiffs  by  their  replication  traversed  the  fraud  in  the  first  plea ; 
replied  de  injuria  to  the  second;  traversed  the  payment  in  the  third; 
the  sale  of  the  mortgaged  property  in  the  fourth, — averring  that  the 
plaintiffs  did  not  sell  or  dispose  of,  or  cause  to  be  sold  or  disposed  of,  the 
hereditaments,  instruments,  or  policies  and  premises  in  the  indenture, 
and  joined  issue  on  the  last. 

A  verdict  was  taken  for  the  plaintiffs  for  £3000,  subject  to  the  opinion 
of  the  court  on  a  special  case,  which  stated  that 

The  plaintiffs  were  bankers  in  London,  and  the  defendant  a  general 
merchant  residing  in  the  same  place. 

For  a  considerable  period,  previously  to  the  year  1825,  Messrs.  Coxe 
and  Chambers,  who  carried  on  business  in  partnership,  had  a  banking 
account  with  the  predecessors  of  the  plaintiffs  in  their  banking  firm,  which 
banking  account  was  continued  with  the  plaintiffs,  until  the  bankruptcy  of 
Coxe  and  Chambers,  as  hereinafter  mentioned. 

Mr.  Coxe,  one  of  the  partners  in  the  house  of  Coxe  and  Chambers,  also 
kept  with  the  plaintiffs  a  private  and  separate  banking  account  for  him- 
self individually,  which  account  was  closed  on  the  24th  of  February, 
1830. 

In  1825,  John  Martin,  since  deceased,  and  the  plaintiffs  George  Stone 
and  Henry  Stone,  who  then  composed  the  banking  firm,  lent  to  Mr. 
Coxe,  on  his  private  account,  the  sum  of  £800,  as  a  specific  loan  on  the 
security  of  an  assignment  of  a  policy  on  his  own  life,  effected  in  the 
Equitable  Assurance  Company,  for  £1500  in  1809. 

In  the  beginning  of  the  year  1830,  and  before  the  24th  of  February, 
the  plaintiffs'  firm  allowed  Mr.  Coxe  to  receive  from  the  Equitable  Assu- 
rance Office  the  sum  of  £714,  being  the  consideration  for  the  sale  of 
certain  additions  or  accumulations  *upon  the  before-mentioned  ^  ^,„  -. 
policy  of  insurance,  which  would  have  become  payable  at  the  '-  -■ 
death  of  Mr.  Coxe,  upon  the  understanding  that  he  was  thereout  to  pay 
to  them  the  sum  of  £300,  in  part  discharge  of  the  debt  of  £800,  which 
he  accordingly  did,  and  which  reduced  his  debt  to  £500. 

Between  April,  1825  and  November,  1831,  the  plaintiff,  J.  Martin,  then 
J.  Martin  the  younger,  G.  Stone  the  younger,  and  James  Martin,  had 
been  partners  in  the  bank ;  and  on  the  24th  of  June,  1830,  the  plaintiffs' 
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firm  lent  to  Mr.  Coxe  a  further  sum  of  £100,  making,  with  the  former 
balance  of  £500,  £600  due  on  his  own  private  account ;  the  interest 
upon  that  loan  was  paid  on  or  about  Christmas  in  every  year,  up  to 
Christmas,  1830. 

In  1831,  Messrs.  Coxe  and  Chambers,  having  occasion  for  a  loan  on 
their  partnership  account,  entered  into  a  negotiation  with  the  plaintiffs' 
firm  in  order  to  obtain  it.  Pending  that  negotiation,  and  before  any 
definite  agreement  between  the  plaintiffs'  firm  and  Coxe  and  Chambers 
was  come  to,  viz.,  on  the  11th  November,  1831,  the  plaintiffs'  firm  ad- 
vanced to  Coxe  and  Chambers  £300  as  a  specific  loan,  which  loan  was  on 
that  day  carried  to  the  credit  of  Coxe  and  Chambers  in  their  general 
banking  account. 

On  the  16th  of  the  same  month,  it  was  agreed  between  the  plaintiifs 
and  Coxe  and  Chambers,  through  the  medium  of  Coxe,  but  without  the 
knowledge  or  privity  of  the  defendant,  who  had  not  been  applied  to  to 
become  surety,  that  the  plaintiffs'  firm  should  make  a  loan  to  Coxe  and 
Chambers  of  the  sum  of  £2600,  and  that  the  plaintiffs'  firm  should  there- 
out deduct  or  be  repaid  the  sum  of  £600  due  from  Mr.  Coxe  on  his  pri- 
vate account,  and  secured  as  before  mentioned,  and  the  interest  thereon, 
amounting  together  to  £627,  10s.  Sd.,  and  also  the  £300  and  interest, 
advanced  to  Coxe  and  Chambers  on  the  11th  of  the  same  November ; 
and  that  thereupon  the  policy  of  insurance  for  £1500,  which  had  been 
given  as  a  security  for  £800,  should  be  transferred  or  stand  as  a  security 
for  the  said  sum  of  £2600,  which  was  to  be  further  secured  by  an  assign- 
ment to  the  plaintiffs'  firm  of  certain  leasehold  premises,  the  property  of 
Mr.  Edward  Chambers,  the  father  of  George  Chambers,  and  of  a  certain 
P ^--  ^  policy  effected  in  the  Equitable  *Assurance  Company  for  £500, 
L  J  on  the  life  of  the  said  G.  Chambers;  and  also  by  a  joint  and 
several  promissory-note  of  some  other  persons  who  were  to  be  afterwards 
named  by  Coxe  and  Chambers,  and  to  be  approved  of  by  the  plaintiffs ; 
and  subsequently,  but  before  the  25th  of  the  same  November,  the  defendant 
and  Edward  Chambers  were  accordingly  proposed  as  sureties,  and  were 
approved  of  by  the  plaintiffs. 

An  indenture,  by  way  of  mortgage,  bearing  date  the  25th  November, 
1831,  was  made  between  Edward  Chambers  as  therein  described,  of  the 
first  part;  G.  Chambers,  of  the  second  part;  L.  S.  Coxe,  of  the  third 
part;  and  the  plaintiff's  firm,  of  the  fourth  part,  and  was  executed  by 
E.  Chambers,  G.  Chambers,  and  L.  S.  Coxe,  in  conformity  with  the 
above  agreement,  the  deed  reciting,  among  other  things,  that  the  entire 
interest  in  the  £1500  policy  was  available  for  the  purposes  of  that  secu- 
rity, the  £800  formerly  borrowed  on  it  by  Coxe  having  been  repaid  to 
the  plaintiffs,  but  not  disclosing  the  arrangement  made  as  to  the  applica- 
tion of  the  £2600,  or  the  deduction  that  was  to  be  made  from  it  in  re- 
spect of  previous  debts.  The  deed  was  executed  by  the  parties  who 
signed  it  on  the  day  it  bore  date,  at  the  office  of  the  solicitors  for  the 
plaintiff's  firm,  and  was  read  over  in  the  presence  of  the  defendant  and 
Messrs.  Coxe  and  Chambers. 

At  the  same  time  the  note  upon  which  this  action  was  brought  was 
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made  and  signed  by  the  defendant  and  by  E.  Chambers,  of  which  the 
following  is  a  copy : — 

"  ^2600.  it  London,  2bth  Now.,  1831. 

"  On  the  22d  day  of  November,  1832,  we  jointly  and  severally  pro- 
mise  to  pay  Messrs.  Martin  and  Stone,  or  order,  two  thousand  six  hun- 
dred pounds,  with  interest,  and  to  pay  the  interest  half  yearly,  for  value 
received." 

On  the  back  of  the  note  the  following  memorandum  was  written,  at 
the  time  it  was  made,  and  before  it  was  executed,  and  read  over  to  the 
defendant : — "  The  within  sum  of  £2600  is  the  same  sum  of  money  as 
is  mentioned  in  an  indenture  dated  the  25th  November,  1831,  and  made 
between  E.  Chambers,  of  the  first  part ;  George  Chambers,  of  the  second 
part ;  L.  S.  Coxe,  of  the  third  part ;  and  Messrs.  Martin  and  Stone,  of 
the  fourth  part." 

*The  defendant  was  surety  in  the  note  for  Messrs.  Coxe  and  ^  ^, „ ., 
Chambers,  and  became  so  at  their  request,  made  through  G.  <-  J 
Chambers,  who  communicated  to  him  that  the  plaintiffs  were  to  lend  to 
the  firm  of  Coxe  and  Chambers  £2600 ;  but  did  not  then,  or  at  any 
other  time,  until  long  after  the  securities  were  executed,  communicate 
the  arrangement  and  agreement  between  the  plaintiffs  and  Coxe  and 
Chambers,  or  that  there  was  any  arrangement  or  agreement  amongst  the 
parties,  further  than  that  the  plaintiffs  were  simply  to  lend  the  sum  of 
£2600  to  Coxe  and  Chambers. 

Before  the  defendant  signed  the  promissory  note,  the  recitals  of  the 
deed  were  read  over  to  him ;  but  the  plaintiffs  did  not,  nor  did  their 
solicitor,  nor  did  Coxe  or  Chambers,  inform  the  defendant  before  he 
signed  such  note,  that  any  agreement  existed  respecting  the  application 
of  the  sum  of  £2600,  or  of  the  deduction  to  be  made  thereout ;  or  that 
Coxe  and  Chambers,  or  either  of  them,  were  indebted  to  the  plaintiffs ; 
or  that  there  had  been  any  bonus  received  on  the  policy  of  insurance. 
Nor  did  the  defendant  then,  or  at  any  other  time,  make  any  inquiries  of 
the  plaintiffs,  or  of  their  solicitor,  or  of  Coxe  and  Chambers,  as  to  the 
state  of  the  accounts  between  the  plaintiffs  and  Coxe  and  Chambers,  or 
either  of  them,  or  as  to  the  intended  application  of  the  loan,  or  as  to 
any  bonus  having  been  received  upon  the  policy  of  insurance. 

Coxe  and  Chambers  had  on  the  said  25th  of  November  a  small  sum 
to  their  credit  in  their  banking  account  with  the  plaintiffs,  and  they  did 
not  overdraw  that  sum  until  the  29th  of  November,  when  they  drew 
various  checks,  amounting  together  to  a  sum  considerably  more  than  the 
balance  of  their  banking  account ;  and  on  the  same  29th  of  November, 
the  plaintiffs'  firm  credited  Coxe  and  Chambers  in  their  general  banking 
account,  and  in  their  pass-book,  as  follows : — Cr.  29th  November,  cash 
lent,  £2600. — Dr.  1831,  November  29th.  By  sundry  loans  and  interest, 
£928,  12s. ;  five  days'  interest  allowed  on  £2600,  £1,  8s.  Qd." 

The  sum  of  £928,  12s.  was  the  amount  of  the  different  loans  above 
mentioned,  and  the  interest  due  thereon ;  and  the  accounts  were  after- 
wards continued  between  the  parties  in  the  same  pass-book  and  general 
account. 
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r  *i^Q  1  *^°  January,  1832,  John  Martin  died. 
L  -I  Coxe  and  Chambers  paid  the  plaintiffs'  firm  the  interest  on  the 
£2600  annually  from  the  time  of  the  advance  till  Christmas,  1834,  the 
amount  of  such  interest  having  been  from  time  to  time  charged  and 
allowed  in  the  accounts  between  Coxe  and  Chambers  and  the  plaintiffs, 
and  stated  in  the  usual  pass-book. 

In  July,  1835,  Coxe  and  Chambers  stopped  payment,  and  soon  after- 
wards became  bankrupts. 

On  or  about  the  28th  of  July  in  that  year,  the  plaintiffs  notified  such 
stoppage  to  the  defendant,  and  reminded  him  of  his  liability  on  his 
note. 

After  the  bankruptcy  of  Coxe  and  Chambers,  their  assignees  sold,  by 
public  auction,  the  two  before-mentioned  policies,  which  produced  the 
sum  of  £871,  viz.,  the  policy  for  £500  produced  the  sum  of  £36,  and 
the  policy  for  £1500  produced  £835,  which  the  plaintiffs  received ;  the 
plaintiffs  subsequently  sold  the  leasehold  premises  which  had  been  mort- 
gaged to  them,  by  private  contract,  for  the  sum  of  £270 ;  and  they  also 
received  a  dividend  under  the  bankruptcy  of  Coxe  and  Chambers  on 
the  debt  of  £2600,  of  £364,  7s.  They  gave  the  defendant  notice  of 
such  intended  sales,  and  also  of  the  sums  which  were  realized. 

The  sums  still  due  to  the  plaintiffs  on  the  note  amounted  to  £1300, 
10s.  7d.,  with  interest,  to  recover  which  this  action  was  brought. 

The  court  were  to  be  at  liberty  to  draw  any  inference  which  a  jury 
might  have  drawn. 

The  question  for  the  opinion  of  the  court  was, — 

Whether  the  plaintiffs  were  entitled  to  recover  any  and  what  sum ; 
and  the  verdict  was  to  be  entered  on  the  separate  issues  for  plaintiffs  or 
defendant  accordingly,  or  a  nonsuit  might  be  entered,  as  the  court  should 
direct. 

The  ease  was  argued  by  Wilde,  Serjt.,  for  the  plaintiffs,  and  Sir  W. 
W.  FoUett  for  the  defendant. 

It  will  be  convenient  to  begin  with  the  argument  for  the  defendant. 
r*601  ^vgwd  for  Defendant; — If  the  situation  of  the  surety  be, 
I-  -I  *by  the  act  of  the  creditor,  materially  varied  from  what  he  was 
led  to  expect  upon  entering  into  the  security,  he  is  absolved  from  his  en- 
gagement, whether  the  altered  circumstances  occasion  a  detriment  to  him 
or  not  J  for  his  engagement  is  entered  into  upon  the  representations 
made  to  him,  and  if  in  those  representations  there  be  falsehood  or  con- 
cealment, a  fraud  in  law  has  been  committed,  which  avoids  the  security. 

In  Pidcock  v.  Bishop,  it  was  agreed  between  the  vendors  and  vendee 
of  goods,  that  the  latter  should  pay  10s.  per  ton  beyond  the  market 
price,  which  sum  was  to  be  applied  in  liquidation  of  an  old  debt  due  to 
one  of  the  vendors.  The  payment  of  the  goods  was  guaranteed  by  a 
third  person,  but  the  bargain  between  the  parties  was  not  communicated 
to  the  surety;  and  it  was  held  that  that  was  a  fraud  on  the  surety,  and 
rendered  the  guaranty  void.  Bailey,  J.  said,  "It  is  the  duty' of  a 
party  taking  a  guaranty,  to  put  the  surety  in  possession  of  all  the  facts 
likely  to  affect  the  degree  of  his  responsibility;  and  if  he  neglect  to  do 
so  it  is  at  his  peril."     «  Where  by  a  composition  deed  the  creditors 
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agree  to  take  a  certain  sum  in  full  discharge  of  their  respective  debts,  a 
secret  agreement,  by  which  the  debtor  stipulates  with  one  of  the  credi- 
tors to  pay  him  a  larger  sum,  is  void,  upon  the  ground  that  that  agree- 
ment is  a  fraud  upon  the  rest  of  the  creditors.  So  that  a  contract  which 
is  a  fraud  upon  a  third  person  may,  on  that  account,  be  void  as  between 
the  parties  to  it.  Here  the  contract  to  guarantee  is  void,  because  a  fact 
materially  affecting  the  nature  of  the  obligation  created  by  the  contract 
was  not  communicated  to  the  surety."  Holroyd,  J. — "  The  contract 
of  the  surety  is  not  binding  upon  him,  by  reason  of  the  plaintiffs  not 
having  communicated  to  the  surety  a  secret  bargain  previously  made  by 
him  with  the  vendee  of  the  goods.  The  effect  of  that  bargain  was  to 
divert  a  portion  of  the  funds  of  the  vendee  from  being  applied  to  dis- 
charge the  debt  which  he  was  about  to  contract  with  the  plaintiffs,  and 
to  render  the  vendee  less  able  to  pay  for  the  iron  supplied  to  him." 
"The  plaintiff  and  defendant  therefore  were  not  on  equal  terms.  The 
former,  with  the  knowledge  of  a  fact  which  necessarily  must  have  the 
effect  of  increasing  the  responsibility  of  the  surety,  without  communi- 
cating the  fact  to  him,  suffers  him  to  give  the  guaranty.  That  ^^  „- .. 
♦was  a  fraud  upon  the  defendant  and  vitiates  the  contract."  L  J 
LiTTLEDALB,  J. — "I  think  that  a  surety  ought  to  be  acquainted  with 
the  whole  contract  entered  into  with  his  principal." — Jackson  v.  Duchair, 
3  T.  R.  551 ;  Mayhew  v.  Crickett,  2  Swanst.  193;  and  Glyn  v.  Hertel, 
8  Taunt.  208,  proceeded  on  the  same  principle.  See  Harrison's  Index, 
885.  Here,  the  defendant  was  led  to  suppose  that  the  whole  of  the 
£2600  would  be  applied  to  the  use  of  the  firm  of  Coxe  and  Chambers ;  he 
was  not  apprized  of  the  deduction  of  £900  for  a  previous  debt;  to  that 
extent,  and  at  all  events  to  the  extent  of  the  £600  (part  of  the  £900) 
which  was  deducted  for  the  private  debt  of  Coxe,  the  firm  waa  less  able 
to  meet  the  demands  of  their  creditors  than  the  surety  had  reason  to  ex- 
pect. He  was  also  deceived  as  to  the  value  of  the  £1500  policy  assigned 
to  the  plaintiffs  as  a  collateral  security.  The  deed  of  November,  1835, 
reciting  that  the  £800  lent  to  Coxe  on  the  security  of  that  policy  had 
been  repaid,  the  surety  was  led  to  suppose  that  the  entire  policy,  with 
all  its  accumulations,  would  be  available  to  the  plaintiffs  in  reduction  of 
any  demand  against  the  surety;  whereas  the  plaintiffs  held  the  policy 
minus  the  bonus  of  £714  which  hiijl  been  paid  to  Coxe.  The  defendant, 
therefore,  having  been  kept  in  ignorance  as  to  the  real  amount  of  the 
loan  to  Coxe  and  Chambers,  and  having  been  misled  as  to  the  value  of 
the  security  in  the  plaintiffs'  hands,  there  was  fraud  in  law  sufficient  to 
establish  the  first  plea,  and  avoid  the  promissory  note. 

Argued  for  the  Plaintiffs ; — The  question  upon  this  record  was, 
not  as  to  the  incidents  of  a  guaranty,  but  whether  the  defendant  had 
been  induced  to  give  a  promissory  note  by  fraud,  and  whether  there  was  a 
failure  of  consideration.  It  was  not  necessary  for  the  plaintiffs  to  contest 
the  principle  contended  for  on  the  part  of  the  defendant  in  respect  of 
guaranties ;  for  it  is  true,  that  where  a  party  enters  into  a  special  guaranty, 
the  limitations  attached  to  such  an  instrument  must  be  attended  to;  but, 
where  he  becomes  surety  by  a  promissory  note,  he  is  generally  liable  if 
there  be  no  fraud  or  failure  of  consideration ;  the  form  of  the  instrument 
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is  a  substantial  part  of  the  contract ;  there  must  be  hona  fid^es,  but  no 
communieation  *of  the  circumstances  attending  the  transaction 
L  J  is  necessary,  as  in  the  case  of  a  guaranty  or  policy  of  insurance, 
where  the  underwriter  has  no  means  of  obtaining  a  knowledge  of  the 
risk,  except  what  he  is  told  by  the  assured ;  thus,  in  Norris  v.  Nichols, 
3  B.  and  Adol.  41,  the  defendant  gave  a  promissory  note,  payable  to  E. 
Johnston,  for  which  the  defendant  had  received  no  consideration,  as  a 
security  for  goods  to  be  sold  to  Johnston  on  credit;  and  Johnston  indorsed 
the  note  over  to  the  creditors.  Johnston  afterwards  executed  a  deed  of 
composition  with  the  creditors,  by  which  he  undertook  to  pay  his  debt 
to  them  by  instalments,  and  it  was  stipulated  that  they  should  not  be 
prevented  by  that  arrangement  from  suing  on  any  securities  which  they 
held,  and  that  on  any  default  of  paying  the  instalments,  the  deed  should 
be  void  :  it  was  held,  that  the  delay  granted  to  Johnston  by  that  agree- 
ment did  not  discharge  the  defendant.  And  Lord  Tenterden  said, 
"  Deeds  of  this  kind  are  very  common,  and  it  is  very  usual  to  insert 
clauses  like  the  present,  reserving  the  remedy  against  sureties.  If  we 
were  to  hold  that,  notwithstanding  such  a  proviso,  the  liability  of  a  per- 
son in  the  situation  of  this  defendant  was  gone,  it  might  prevent  such 
deed  from  being  entered  into,  which  would  often  be  against  the  interests 
of  all  parties.  In  other  respects,  I  think  there  is  no  material  difference 
between  this  case  and  Fentum  v.  Pocock.  The  same  principle  was 
acted  on  in  Price  v.'  Edmunds,  10  B.  and  C.  578 ;  Bank  of  Ireland  v. 
Beresford,  6  Dow.  P.  C.  237 ;  and  Free  v.  Hawkins,  8  Taunt.  92.  Glyn 
V.  Hertel  only  decided  that  the  exchange  of  one  promissory  note  for 
another  is  not  a  new  advance  of  money.  Then,  here,  there  was  no  fraud 
either  in  fact  or  in  law :  for  it  was  not  necessary  to  communicate  to  the 
defendant  the  manner  in  which  the  £2600  was  distributed  among  the 
borrowers,  and  it  did  not  lessen  their  solvency  that  a  portion  of  the  sum 
was  applied  to  the  discharge  of  the  debt  due  to  the  lender;  eventually 
that  debt  must  have  been  discharged,  and  it  was  immaterial  whether  out 
of  the  £2600,  or  from  any  other  source.  As  to  the  policy  of  insurance, 
the  defendant  being  no  party  to  the  deed,  could  not  take  advantage  of 
any  misrecital ;  the  deed  was  only  read  in  his  presence  to  show  the  form 
in  which  the  loan  was  to  be  effected  ;  but  it  would  occasion  intermina- 
r  *flq  -1  We  embarrassment  in  the  commercial  world,  if  *upon  every  ad- 
L  -I  vanceof  money  upon  the  security  of  a  promissory  note,  the  maker 
should  be  allowed  to  enter  into  collateral  transactions,  and  traverse  the 
allegations  in  a  deed  in  which  he  had  no  concern.  The  effect  of  the 
defendant's  objection  would  be  to  write  into  a  note  which  creates  a 
general  liability,  limitations  and  restrictions  which  were  never  intended 
by  the  parties. 

Cur.  adv.  vult. 
TiNDAL,  C.  J.— The  main  question  in  this  case,  and  which  arises  upon 
the  first  plea  to  the  count  upon  the  promissory  note,  is  this,  whether  the 
promissory  note  was  obtained  from  the  defendant  under  circumstances 
which  are  deemed  in  law  to  amount  to  covin,  (for  there  is  no  suggestion 
whatever  of  any  intentional  fraud  or  misrepresentation  on  the  part  of 
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the  plaintiffs  personally,^  so  as  thereby  to  avoid  the  validity  of  the  security 
in  the  hands  of  the  plaintiffs. 

The  promissory  note  having  been  given  by  the  defendant  as  a  security 
for  the  debt  of  Messrs.  Coxe  and  Chambers,  and  the  note  still  remaining 
in  the  hands  of  the  plaintiffs,  the  original  payees,  the  consideration  upon 
which  it  was  given  to  them,  and  the  several  circumstances  under  which 
the  defendant  was  induced  to  enter  iijto  it,  are  the  subject  of  inquiry  and 
investigation  in  the  present  action.  And  with  respect  to  the  nature  of 
such  inquiry,  and  its  bearing  and  effect  on  the  validity  of  the  instrument, 
we  cannot  see  any  sound  legal  distinction  arising  from  the  form  of  the 
security  itself,  that  is,  whether  such  security  is  taken  in  the  form  of'  a 
promissory  note,  or  as  an  ordinary  guaranty  for  the  payment  of  the  debt 
of  a  third  person.  For  the  liability  of  the  maker  of  the  note,  and  of  the 
guarantor,  depends  precisely  on  the  same  event,  namely,  the  default  of 
the  principal  debtor  to  make  good  his  payment ;  and  the  extent  of  the 
surety's  liability  is  precisely  the  same  on  either  instrument ;  so  that  there 
seems  no  reason,  and  no  authority  has  been  cited  to  the  effect,  that  the 
validity  of  the  two  instruments  should  not  stand  upon  precisely  the  same 
footing,  so  far  as  depends  on  the  circumstances  under  which  the  same 
were  given. 

Now  the  principle  to  be  drawn  from  the  cases  to  which  *re-  (-  ^„ ,  -. 
ference  has  been  made  in  the  course  of  argument  we  take  to  be  L  J 
this :  that  if,  with  the  knowledge  or  assent  of  the  creditor,  any  material 
part  of  the  transaction  between  the  creditor  and  his  debtor  is  misrepre- 
sented to  the  surety,  the  misrepresentation  beigg  such,  that  but  for  the  same 
having  taken  place,  either  the  suretyship  woitld  not  have  been  entered 
into  at  all,  or,  being  entered  into,  the  extent  of  the  surety's  liability 
might  be  thereby  increased,  the  surety  so  given  is  void  at  law,  on  the 
ground  of  fraud. 

The  question  therefore  becomes  this.  Whether,  upon  the  facts  stated 
in  the  special  case,  there  appears  to  have  been  any  such  misrepresenta- 
tion on  the  part  of  the  plaintiffs  ? 

It  is  perfectly  true,  as  urged  by  the  counsel  for  the  plaintiffs,  that  the 
agreement  between  the  plaintiffs  and  Coxe  and  Chambers,  under  which 
the  former  were  to  be  allowed  to  deduct  out  of  the  advance  of  the  £2600 
the  old  debt  of  £800,  due  from  Coxe  on  his  separate  account,  was  en- 
tered into  before  any  application  had  been  made  to  the  defendant  to 
become  surety;  and  also  that  Coxe  and  Chambers  never  communicated 
to  the  defendant,  until  long  after  the  transaction,  that  any  such  arrange- 
ment had  been  made,  or  indeed  any  other,  than  that  the  plaintiffs  were 
simply  to  lend  them  £2600  ;  and  if  the  matter  had  rested  here,  no  objec- 
tion, either  on  the  ground  of  suppression  or  misrepresentation,  could 
have  been  urged  against  the  validity  of  the  note.  The  plaintiffs  were  not 
to  be  made  responsible  for  the  communication,  or  want  of  communication, 
between  their  debtor  and  the  surety,  unless  they  are  shown  to  be  agree- 
ing to  it ;  and  for  anything  which  appears,  as  to  this  part  of  the  trans- 
action, they  were  ignorant  that  a  correct  statement  had  not  been  made 
to  the  defendant.  But  it  appears  from  the  special  case,  that,  at  the  time 
of  signing  the  note,  the  principal  debtors,  Coxe  and  Chambers,  and  the 
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defendant,  were  at  the  office  of  the  plaintiffs'  attorney,  where  the  deed 
of  the  25th  of  November  was  read  over  in  their  presence ;  the  case  stat- 
ing expressly,  "  that  before  the  defendant  signed  the  promissory  note, 
the  recitals  of  the  deed  were  read  over  to  him ;"  and  that  upon  the  same 
occasion,  and  before  the  note  was  signed  by  the  defendant,  the  memo- 
randum was  indorsed  upon  the  note,  stating  that  the  sum  mentioned  in 
r  *Rf;  n  ^*  ^^^  *'^®  same  ■*sum  as  that  mentioned  in  the  deed.  Now  we 
L  -I  think  the  construction,  and  the  only  construction,  which  can  be 
put  upon  the  recitals  in  the  deed  is,  that  the  former  debt  of  £800  due 
to  the  plaintiffs  from  Coxe,  on  his  separate  account,  and  the  repayment 
of  which  was  secured  by  Coxe's  policy  for  £1500,  had  been,  at  that 
time,  paid  by  Coxe  to  the  plaintiffs ;  and  that  the  sum  agreed  to  be 
advanced  by  the  plaintiffs  to  Coxe  and  Chambers  upon  a  new  loan, 
was  the,  full  and  entire  sum  of  £2600.  We  cannot  consider  these 
recitals  in  any  other  light  than  as  a  direct  representation  made  to  the 
defendant  before  the  note  was  signed,  not  indeed  personally  by  themselves, 
but  by  the  agents  of  the  plaintiffs,  employed  in  carrying  the  negotiation 
for  the  loan  into  effect,  and,  consequently,  by  whose  acts  the  plaintiffs 
are  bound ;  and  that  this  representation  was  untrue  in  a  material  res- 
pect, namely,  that  the  private  debt  of  Coxe  had  not  been  paid  at  the 
time  of  the  execution  of  the  deed ;  and  that  the  entire  sum  of  £2600 
was,  by  the  private  stipulation  between  the  parties,  not  to  be  advanced 
to,  or  placed  to  the  credit  of  Coxe  and  Chambers,  but  only  the  sum  of 
£2600,  minus  the  amount  of  the  debt  due  from  Coxe  to  the  plaintiffs. 

And  we  think  ourselves.'bound,  upon  every  legal  principle  of  reason- 
ing, to  assume,  that  as  the  defendant  was  present  when  the  recitals  of 
the  deed  were  read  over  to  him,  he  must  have  signed  the  note  with  a 
full  knowledge  and  understanding  of  the  facts. therein  stated,  and  in  the 
faith  and  confidence  that  the  statement  was  true.  The  recitals  were 
read  over  to  him  for  the  purpose  of  making  him  acquainted  with  the 
state  of  the  account  between  Coxe  and  Chambers  and  the  plaintiffs,  and 
with  the  collateral  securities  given  by  Coxe  and  Chambers,  which  he, 
the  surety,  might,  if  it  became  necessary,  call  to  his  aid  and  indemnity ; 
and  his  attention  must  have  been  called  to  the  recitals  in  the  deed  by 
the  circumstance  of  the  memorandum  indorsed  on  the  note,  which  could 
be  placed  there  for  no  other  purpose  than  to  connect  the  note  with  the 
transaction  stated  in  the  deed. 

Then,  as  it  appears  to  us  that  the  representation  as  to  the  repayment 
of  the  debt  due  from  Coxe,  and  the  amount  of  the  new  loan  to  Coxe  and 
r  *66 1  ^''*™^^'^^>  ^^^  untrue,  and  that  such  ^misrepresentation  related 
L  J  to  a  fact  material  to  the  surety's  interest,  we  think  the  promis- 
sory note  is  thereby  void.  And  such  being  our  opinion  on  this  point  it 
becomes  unnecessary  to  discuss  the  second  objection  which  has  be'en 
urged,  as  to  the  misrepresentation  in  the  recitals  of  the  deed,  of  the  then 
existing  state  and  value  of  Coxe's  policy;  on  which  point,  however  if  it 
had  been  necessary,  we  should  have  been  ready  to  declare  our  opinion. 

We  think,  therefore,  a  nonsuit  should  be  entered. 

tfudgment  of  nonsuit. 
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III.— SMITH   V.   BANK   OF   SCOTLAND. 

June  16,  1813,  and  Jan.  14,  1829.— S.    1  Dow.  272,  and  7  S.  244. 

The  late  Alexander  Paterson  was,  in  the  year  1794,  appointed  agent 
for  the  Bank  of  Scotland  at  Thurso;  and,  upon  this  appointment,  he 
granted  a  bond,  with  certain  co-obligants,  to  the  extent  of  £5000.  His 
salary  was  only  £120,  afterwards  raised  to  £140  ;  and  it  was  stipulated 
by  the  bank  that  he  should  not  engage  in  trade  or  speculation,  nor  dis- 
count his  own  bills.  These  stipulations,  however,  he  disregarded ;  and, 
with  the  knowledge  of  the  bank,  he  engaged  in  trade  as  a  grain  merchant, 
and  entered  into  speculations  as  a  house-builder,  ship-owner,  and  distiller; 
and  he  alsp  discounted,  to  a  considerable  amount,  bills  on  which  his  own 
name  appeared  as  a  party.  It  was  the  practice  of  the  bank  to  send  round 
an  official  person  annually,  but  at  irregular  intervals,  to  inspect  their 
several  agencies;  and  in  September,  1803,  the  Thurso  branch  was  visited 
•  by  Mr.  Marshall,  then  inspector  for  the  bank.  It  appeared  from  the  evi- 
dence adduced,  that  Paterson  had  succeeded  in  deceiving  Mr.  Marshall 
as  to  the  real  state  of  affairs ;  and  the  report  returned  by  the  latter  to 
the  directors  bore,  "  The  books  are  posted  up,  and  kept  with  great  accu- 
racy; the  bills  were  all  regularly  drawn,  accepted,  and  indorsed,  and 
agreed  exactly  with  the  books;  the  cash-accounts  were  not  overdrawn  ; 
the  stamp  checks  were  right;  no  money  is  *borrowed  here  for  rj(cp--i 
the  bank ;  indeed  few  people  in  the  country  have  any  to  lend ;  <-  J 
the  past  due  bills  amounted  to  £1862,  13«.  8d.,  none  of  which,  I  have 
reason  to  believe,  are  bad."  Mr.  Marshall,  however,  added,  "  The  agent 
still  continues  to  be  extensively  engaged  in  business  and  farming,  and 
seems  at  present  to  be  pinched  for  money.  His  own  bills  in  the  office 
amount  to  £3000,  besides  £1500  of  his  acceptances  remitted  to  him 
through  the  bank  from  Montrose.  These  bills  were  drawn  upon  him  by 
his  clerk  for  meal  which  he  sent  him  to  purchase  for  him  at  Monti^ose ; 
and  being  discounted  there,  the  bank  has  Mr.  Brand's  security  for  them, 
unless,  which  it  is  hoped  will  not  be  the  case,  this  should  be  lost  through 
undue  negotiation."  Mr.  Marshall's  report  further  bore,  that  "  as  the 
transactions  at  the  branch  are  becoming  more  numerous,"  he  thought  it 
would  be  of  advantage  to  order  states  to  be  transmitted  weekly,  instead 
of  once  a  fortnight ;  and  he  also  stated  that  considerable  improvement 
was  going  on  in  and  about  Thurso,  and  that  when  a  harbour,  for  build- 
ing which  a  public  grant  had  been  obtained,  should  be  finished,  "  the 
business  of  the  bank  in  this  quarter  may  be  much  increased."  It  did 
not  appear,  however,  that  there  actually  had  been  at  this  time  any  in- 
crease of  the  business ;  and  shortly  thereafter  the  bank,  in  consequence 
of  the  war  breaking  out,  instructed  Paterson,  as  well  as  their  other 
agents,  to  limit  his  discounts  to  the  sum  of  £1500  per  week;  but  this 
instruction  was  disregarded  by  him. 

At  the  date  of  this  report  Paterson  was,  in  point  of  fact,  in  insolvent 
circumstances,  and  had  applied  to  his  own  use  a  considerable  amount  of 
the  funds  of  the  bank,  although  he  was  able  at  the  time  to  conceal  this 
from  the  knowledge  of  Mr.  Marshall,  who,  when  examined  in  this  cause, 
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deponed,  "  that  nothing  stated  in  the  report,  or  what  he  saw  at  the  time 
of  the  inspection,  created  any  suspicion  in  his  mind  of  the  insufficiency 
of  Patersonj  and  he  was  inclined  to  this,  from  seeing  the  names  of 
respectable  people  on  bills  with  which  he  had  been  accommodated." 

At  this  period  the  amount  of  Bank  of  Scotland  notes,  mentioned  in 
r  *pQ  -I  t'l®  states  sent  to  the  bank  by  Paterson  once  a  *fortnight  as 
L  J  being  in  his  possession,  was  £3681,  and  the  amount  in  mixed 
notes  and  specie  £635.  In  the  subsequent  states  periodically  trans- 
mitted, the  amount  of  Bank  of  Scotland  notes  in  his  hands  was  returned 
as  gradually  increasing,  till  in  the  return  of  the  12th  of  December  it 
was  stated  at  £13,109,  while  the  amount  in  mixed  notes  and  specie  was 
returned  at  £1482. 

On  the  19th  of  December  the  following  minute  in  relation  to  the 
Thurso  branch  was  made  in  the  bank's  order-book ; — "  New  security  to 
be  given  by  the  agent  to  the  extent  of  £10,000,  several  of  his  cautioners 
being  dead.  The  agent  to  get  new  cautioners,  and  the  sum  to  be  ex- 
tended to  £10,000.  This  to  be  done  by  a  new  joint  bond  for  the  whole 
sum,  or  additional  bond  for  £5000." 

On  the  20th,  a  letter  was  written  accordingly  by  the  secretary  of  the 
bank  to  Paterson,  in  these  terms: — "The  directors  having  had  under 
review  the  cautionary  bonds  given  by  their  agents;  finding  some  of  your 
cautioners  are  dead,  and  at  the  same  time  considering  that  the  present 
amount  of  your  caution  is  too  small  for  the  business  done  at  Thurso, 
they  desire  that  the  amount  of  your  caution  may  be  £10,0*0  by  a  new 
bond  for  that  sum,  or  by  a  bond  for  new  securities  corroborating  the 
present  one  for  £5000." 

In  consequence  of  this,  some  correspondence  took  place  between 
Paterson  and  the  bank,  who  agreed  to  allow  the  existing  bond  to  remain 
without  corroboration,  and  to  accept  merely  an  additional  bond  for  £5000. 
Paterson  having  accordingly  prevailed  upon  the  pursuers.  Smith,  &c., 
who  were  gentlemen  resident  in  the  part  of  the  country  where  the  branch 
was  situated,  to  become  bound  with  hini  to  that  amount,  a  bond  was  pre- 
pared by  the  bank's  agent  in  Edinburgh,  binding  the  obligants  for  past 
as  well  as  future  transactions  on  the  part  of  Paterson,  and  it  was  trans- 
mitted to  Paterson  on  the  7th  of  April,  1804,  to  be  executed.  It  was 
signed  by  the  cautioners  on  the  22d  and  24th  of  June  following,  and 
was  then  returned  to  Edinburgh,  where  it  was  received  on  the  2d  of 
July.  Having,  however,  been  signed  on  the  last  page  only,  it  was  next 
day  retransmitted  to  Paterson,  with  instructions  to  have  it  "immedi- 
r  *RQ  1  ^'tely"  *subscribed  by  himself  and  the  cautioners  "on  every  page 
L  J  in  presence  of  their  respective  witnesses."  The  secretary  at  the 
time  wrote  to  Paterson's  clerk  in  these  terms  : — « In  case  Mr.  Paterson 
has  set  out  from  Thurso,  I  have  to  request  that  you  will  not  lose  a 
moment  in  getting  his  additional  bond,  herewith  enclosed,  fully  exe- 
cuted, by  getting  the  gentlemen  who  subscribed  the  last  page  of  it  to 
subscribe  the  first  three.  I  must  press  this  the  more,  that  the  bond  has 
been  too  long  delayed,  and  the  blame  of  delay  often  laid  to  my  charo-e  " 
The  additional  subscriptions  having  been  made,  the  bond  was  returned 
to  Paterson,  and  by  him  to  the  secretary,  enclosed  in  a  letter  dated  the 


PRINCIPAL    AND    SURETT.  53 

llth  of  July ;  but  it  did  not  appear  to  have  been  actually  transmitted  to 
the  bank  till  the  14th.- 

In  obtaining  this  additional  bond,  the  bank  had  no  communication  with 
the  cautioners,  either  to  the  effect  of  requesting  them  to  become  cau- 
tioners, or  of  giving  them  any  information  regarding  the  state  of  Pater- 
ton's  transactions  with  the  bank,  or  his  conduct  as  agent. 

By  this  time,  the  amount  of  Bank  of  Scotland  notes  returned  in  the 
states  as  lying  in  the  office  had  increased  to  £17,976,  and  that  of  mixed 
notes  and  specie  to  £2164,  amounting  in  all  to  £20,140,  which  was  the 
sum  apparently  in  the  agent's  hands  by  the  state  dated  9th  July.  About 
this  time,  Mr.  Sim,  one  of  the  officers  of  the  bank,  set  out  on  the  annual 
tour  of  inspection  of  the  northern  agencies,  and  he  arrived  at  Thurso  on 
the  13th,  it  being  the  custom  for  the  inspector  to  take  the  most  distant 
branch  first  in  order.  Mr.  Sim  deponed,  that  "  when  he  went  from  In- 
verness to  Thurso,  he  left  at  the  former  place  his  gig  and  all  his  clothes, 
taking  with  him  only  one  change  of  linen;"  and  "that  at  this  time  he 
had  not  the  slightest  suspicion  that  he  was  to  be  detained  at  Thurso  more 
than  one  day."  On  inspection,  however,  of  the  affairs  of  the  branch,  on 
the  14th,  he  ascertained  that  of  the  sum  of  £20,140  returned  the  week 
before  as  being  in  the  agent's  hands,  there  was  deficient  £16,200.  This 
he  communicated  to  the  bank  in  the  following  letter  addressed  to  the 
secretary  : — "I  arrived  here  *last  night;  but  on  account  of  the  r:^7A-| 
absence  of  Mr.  Paterson,  and  of  Mr.  Eyrie  his  accountant,  who  L  J 
had  gone  to  the  country  in  the  evening,  I  was  under  the  necessity  of 
postponing  the  commencement  of  my  examination  of  the  bank's  affairs 
here  till  this  morning.  The  suspicions  which  have  for  some  time  past 
been  entertained  with  respect  to  the  state  of  matters  at  this  branch,  I  am 
now  sorry  to  inform  you  prove,  by  my  inspection,  to  have  been  but  too 
well  founded.  The  deficiency  in  cash  amounts  to  no  less  a  sum  than 
£16,200.  Of  this  Mr.  Paterson  (who  has  returned  this  morning)  has 
shown  me  bills  to  the  amount  of  £oOOO,  the  greatest  part  of  which  have 
been  discounted  in  the  office  for  his  own  accommodation,  and  are  now 
past  due,  but  all  of  which  he  considers  perfectly  good.  The  remaining 
part  of  the  sum  has  been  employed  in  the  purchase  of  grain,  which  he 
exports,  and  which  is  still  in  the  market;  and  in  the  course  of  a  week  or 
two  he  tells  me  that  he  expects  to  receive  bills  on  London  to  the  amount 
of  £4000,  to  be  applied  to  the  deficiency."  To  this  communication, 
Fraser,  the  secretary,  returned  the  following  answer: — "Your  letter  of 
the  14th  shall  be  laid  before  the  directors  on  Monday.  Meantime  I  shall 
by  every  post  be  looking  for  farther  particulars  from  you,  and  you  may 
expect  to  hear  again  from  me  soon." 

Paterson  was  immediately  removed  from  the  agency ;  and  Smith,  &c., 
the  cautioners  in  the  additional  bond,  shortly  thereafter  brought  a  sus- 
pension as  of  a  threatened  charge  on  the  bond,  and  they  also  raised  an 
action  of  reduction,  concluding  to  have  the  bond  set  aside,  on  the  grounds, 
1.  That  the  subscriptions  on  the  three  first  pages  were  adhibited  without 
the  presence  of  witnesses,  and  that  the  bond  was  otherwise  defective  in  the 
solemnities  required  by  law.  2.  That  it  was  not  a  delivered  evident, 
having  been  in  Paterson's  hands  at  the  date  of  his  removal ;  and,  3.  That 
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it  tad  been  obtained  by  the  bank  by  fraud  and  deceit,  under  a  false  pre- 
tence, while  they  were  in  the  knowledge  that  Paterson  was  verging 
towards  bankruptcy,  and  unable  to  pay  what  he  was  then  due  them, 
without  communicating  these  circumstances  to  the  cautioners. 
P  ^^^  ,  The  cause  having  been  reported  to  the  court  on  informations, 
L  '  ■*■  J  *their  lordships  (2d  and  18th  December,  1806,)  repelled  the  rea- 
sons of  reduction,  and  assoilzied. 
The  pursuers  thereupon  appealed. 

The  House  of  Lords  (16th  June,  1813,)  found  "that  the  deed  in  ques- 
tion, if  not  impeachable  on  other  grounds,  is  to  be  considered  as  a  deli- 
vered deed  •"  but  that  the  appellants  "  ought  to  be  allowed  to  make  proof 
of  the  circumstances  by  them  alleged  as  grounds  for  reducing  the  deed 
in  question,  as  unduly  obtained  by  concealment  or  deception,  if  the  deed 
is  valid  according  to  the  statutes  1681  and  1696 ;"  and  therefore  remitted 
the  cause  with  instructions  "  to  consider  the  same  as  to  the  validity  of 
the  deed,  as  the  same  may  be  affected  by  the  said  statutes,  or  either  of 
them,  having  regard  to  the  nature  of  the  deed ;"  and  if  the  court  should 
adjudge  the  deed  to  be  valid,  then  to  allow  the  pursuers  "  a  proof  of  the 
circumstances  by  them  alleged  as  affording  ground  for  reducing  it,  as 
unduly  obtained  as  aforesaid." 

Lord  Eldon,  Chancellor,  observed, — ^The  next  question  related  to  the 
materiality  and  effect  of  the  circumstances  offered  to  be  given  in  evidence 
in  regard  to  this  bond.  If  an  agent  had  been  guilty  of  embezzlement,  or 
other  improper  conduct  unknown  to  his  employer,  the  cautioner  would 
be  liable.  But  if  a  man  found  that  his  agent  betrayed  his  trust,  that  he 
owed  him  a  sum  of  money,  or  that  it  was  likely  he  was  in  his  debt,  if, 
under  such  circumstances,  he  required  sureties  for  his  fidelity,  holding 
him  out  as  a  trustworthy  person,  knowing,  or  having  ground  to  believe, 
that  he  was  not  so,  then  it  was  agreeable  to  the  doctrines  of  equity,  at 
least  in  England,  that  no  one  should  be  permitted  to  take  advantage  of 
such  conduct,  even  with  a  view  to  security  against  future  transactions  of 
the  agent.  The  cautioners  here  said,  that  they  were  taught  by  the  bank 
to  believe  that  Paterson  was  a  good  man,  when  the  bank  knew,  or  had 
reason  to  believe,  that  he  was  not  so,  and  they  offered  to  prove  that  the 
bank  did,  at  the  time  of  requiring  this  additional  security,  know  of  Pater- 
son's  misconduct,  or  had  good  reason  to  believe  that  he  had  misconducted 
r  *72  1  ^™®^^f-  N°^  I  *understood  the  Court  of  Sessions  to  say,  that 
L         J  though  they  proved  all  this  they  proved  nothing. 

The  letter,  they  alleged,  requiring  additional  security,  was  written  in 
December,  1803.  Marshall,  one  of  the  bank  inspectors,  had  been  at 
Thurso  in  the  September  preceding,  and  they  said  that  he  had  to  wait 
four  days  before  Paterson  would  state  his  accounts,  though  he  (Paterson) 
ought  to  have  been  prepared  to  do  so  at  a  moment's  warning.  Marshall 
had,  as  they  alleged,  made  a  report  at  the  time  to  the  bank,  and  they 
called  upon  the  bank  to  produce  that  report.  They  had  not  the  power 
in  Scotland  to  compel  a  discovery,  as  in  our  courts  of  equity  •  but  if  it 
could  be  shown  that  Paterson  had  been  guilty  of  such  a  gross'breach  of 
duty,  as  to  baffle  the  bank  inspector  for  four  days,  till  he  could  fabricate 
an  account,  and  that  the  bank  was  apprized  of  that  circumstance,  though 
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the  cautioners  could  not  compel  the  production  of  the  report,  they  might 
examine  Marshall  as  a  witness,  and  if  he  stated  that  he  had  made  such 
discoveries  to  the  bank,  in  regard  to  Paterson  and  his  affairs,  as  put  the 
bank  in  mala  fide  with  respect  to  the  cautioners,  that  would  surely  be 
very  material  evidence  in  the  cause. 

The  reason  alleged  by  the  bank  for  requiring  the  additional  security 
was,  that  the  business  at  Thurso  had  increased.  Now  the  cautioners 
afBrmed,  that  it  had  not  increased,  and  that  the  ostensible  ground  on 
which  the  bank  demanded  the  additional  security  was  contrary  to  the 
fact;  and  they  offered  to  prove,  that  the  state  of  the  business  was  such, 
that  £5000,  the  amount  of  the  former  security,  was  fully  sufficient 
to  cover  it.  And  they  alleged,  that  the  additional  bond  was,  therefore, 
really  intended  as  a  security,  not  against  future  misconduct,  but  for  the 
payment  of  a  debt  known  by  the  bank  to  have  been  previously  incurred. 
And  though  the  bond  should  be  considered  as  having  been  given  to  pro- 
tect the  bank,  partly  against  past  transactions  as  well  as  future ;  yet  if 
the  bank  applied  it  solely  to  the  past,  and  immediately  dismissed  the 
agent,  so  as  to  prevent  any  possibility  of  its  being  applicable  to  the  future, 
then  that  was  a  fact  to  be  given  in  evidence  in  attempting  to  show  that 
the  real  intent  of  the  bank  was  to  procure  security  for  the  payment  of  a 
debt  already  known  to  them  to  exist,  but  concealed  from  the  cautioners. 

*Much  had  been  attempted  to  be  made  of  the  circumstance  p^ic^oT 
of  the  bank  sending  Sim,  another  of  their  agents,  by  stealth,  as  1-  ■• 
it  had  been  alleged,  to  Thurso.  This  was  a  circumstance  to  be  looked 
after,  though  at  present  it  did  not  appear  to  be  very  material.  But  if 
Sim  had  communicated  any  important  information  to  the  bank  on  the 
subject,  he  might  be  examined  as  a  witness. 

Another  fact  was  stated,  viz.,  that  when  the  same  persons  connected 
with  the  bank  heard  that  Paterson  had  provided  the  desired  security, 
one  of  them  exclaimed,  that  he  would  as  soon  have  expected  that  Paris 
should  come  to  Edinburgh,  as  that  Paterson  had  got  security.  Why 
then,  this  was  evidence  to  show  that  it  was  at  least  known  to  persons 
about  the  bank  that  Paterson's  situation  had  been  such,  that  no  prudent 
man,  if  he  had  known  it,  would  have  become  security  for  him ;  and  this 
was  a  material  circumstance  for  a  court  of  equity  to  consider. 

One  case  similar  to  the  present  had  come  before  myself,  (Maltby's 
case.)  A  clerk  to  the  Fishmongers'  Company  had  incurred  a. consider- 
able debt.  The  deficit  had  been  increasing  from  year  to  year,  and  was 
at  length  carried  beyond  what  the  company  were  likely  to  recover.  They 
demanded  additional  security,  which  he  procured.  The  case  came  before 
me  only  upon  motion,  but  I  had  thought  a  good  deal  upon  it,  and  the 
light  in  which  it  appeared  to  me  was  this  : — if  he  knew  himself  to  be 
cheated  by  an  agent,  and  concealing  that  fact,  applied  for  security  in 
such  a  manner,  and  under  such  circumstances  as  held  him  out  to  others 
as  one  whom  he  considered  as  a  trustworthy  person,  and  any  one, 
acting  under  the  impression  that  the  agent  was  so  considered  by  his 
employer,  had  become  bound  for  him,  it  appeared  to  me  that  he  could 
not  conscientiously  hold  that  security.  I  was  then  of  opinion,  that  the 
Fishmongers'  Company  could  not  hold  their  security.     I  do  not  know 
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what  became  of  the  case  afterwards,  but  I  believe  that  my  opinion  was 
submitted  to,  and  that  no  further  proceedings  were  had.  I  have  since 
reconsidered  the  matter,  and  still  retain  my  former  opinion,  and  would 
act  upon  it  judicially  if  occasion  offered.  I  therefore  think  that  an 
opportunity  ought  to  be  afforded  to  these  cautioners  to  prove  *the 
L        J  facts  which  they  altege,  and  offer  to  substantiate  by  evidence. 

Lord  Eedesdale. — The  material  questions,  as  I  with  difficulty  collect 
them  from  the  confusion  of  the  pleadings  in  the  case,  appear  to  be  these ; 
— 1st,  The  validity  of  the  instrument  in  respect  of  execution  and  delivery; 
2d,  The  construction  of  the  instrument ;  3d,  The  effect  of  the  particular 
circumstances  under  which  the  bond  was  given  and  taken. 

As  to  the  execTltion  of  the  bond,  that  point  does  not  appear  to  have 
been  at  all  considered  by  the  judges  in-  the  court  below.  In  regard  to 
the  question  of  delivery,  there  appeared  to  have  been  great  difference  of 
opinion  among  the  judges;  but  that  was  not  now  of  much  consequence, 
as  Paterson  seemed  to  have  acted  as  the  agent  of  the  bank  in  the  trans- 
action, and  delivery  to  him  might  be  considered  as  delivery  to  the  bank, 
though  that  fact  might  possibly  be  material  with  a  view  to  the  third 
point. 

As  to  the  construction  of  the  instrument,  I  think  it  must  be  taken  as 
extending  to  past  as  well  as  future  transactions. 

With  respect  to  the  third  question,  a  case,  though  not  exactly  similar 
to  the  present,  yet  bearing  a  considerable  resemblance  to  it,  came  before 
me  in  Ireland.  A  banking  company  at  Dublin  had  trusted  their  clerk 
too  far,  and  had  not  called  him  to  account  in  the  ordinary  regular  manner. 
He  became  indebted  to  them  in  a  large  sum,  which  he  was  unable  to  pay 
and  they  called  upon  his  sureties.  When  the  case  came  before  me,  the 
sureties  contended,  that  the  bank  had  not  acted  fairly  by  them  in  not 
calling  upon  the  clerk  to  account  in  the  ordinary  regular  manner,  which 
if  they  had  done,  the  deficit  would  have  been  much  smaller,  and  perhaps 
the  misconduct  would  never  have  occurred.  I  remarked  at  that  time, 
that  the  principal  ought  to  call  upon  the  agent  to  account  in  the  ordinary 
regular  course  of  business ;  and  that  it  certainly  was  not  acting  altogether 
fairly  by  the  surety  to  be  negligent  in  this  respect.  One  of  the  partners 
of  the  bank  was  in  court  at  the  time,  and  was  so  strongly  impressed  with 
the  view  which  bad  been  taken  of  the  ease,  that  he  acknowledged  that 
r*  75  1  '^'^7^^  *°°*  <^6^^\"g  fairly  by  the  surety,  and  so  the  matter  ended, 
L  J  without  any  decision.  He  mentioned  this  merely  to  show  that 
the  surety  had  a  right  to  expect  from  the  principal,  that  there  should  be 
no  negligence  on  his  part;  and  that  he  should  not  trust  the  agent  beyond 
the  ordinary  bounds  of  prudence. 

If,  then,  Paterson  was  the  agent  of  the  bank  in  taking  the  bond,  it 
remained  to  consider  the  circumstances  under  which  it  was  given  a'nd 
certainly  those  stated  by  the  noble  lord  (Eldon)  were  highly  important 
and  material.  If  a  person  had  some  doubts  as  to  the  circumstances  of 
his  agent,  and  therefore  required  fresh  sureties,  stating  his  doubts  at  the 
same  time  to  these  sureties,  they  would  have  no  right  then  to  complain 
though  called  upon  to  pay  to  the  amount  of  their  engagement.  But  if 
he  suggested  no  doubt,  but,  on  the  contrary,  required  additional  security 


PRINCIPAL   AND    SURETY.  57 

upon  an  alleged  increase  of  business  solely,  concealing  his  doubts  as  to 
the  misconduct  of  the  agent,  this  was  a  species  of  proceeding  which 
placed  the  person  adopting  it  in  mala  fide  in  regard  to  the  surety.  If, 
then,  it  could  be  proved  that  the  bank  knew  that  Paterson  was  not  trust- 
worthy, or  had  good  reason  to  believe  so,  and  did  not  inform  the  sureties 
of  their  knowledge  or  suspicions  on  that  head,  but  required  security  upon 
a  ground  which  could  not  lead  the  proposed  sureties  to  suspect  that 
anything  was  wrong,  and  that  ground  too  could  be  proved  to  have  had 
no  existence  in  fact,  all  these  circumstances  would  unquestionably  be 
material  evidence ;  and  I  therefore  concur  in  the  opinion  expressed  by 
the  noble  lord  on  the  woolsack. 

After  the  cause  returned  to  the  court  below,  judgment  was  pronounced, 
repelling  the  reasons  of  reduction  founded  on  the  alleged  defects  of  exe- 
cution, on  the  ground  that  the  pursiiers  having  delivered  the  bond  as 
properly  executed,  and  binding  on  them,  could  not  liberate  themselves 
by  showing  that  they  had  not  executed  it  according  to  law,  (see  the  case 
Jan.  25,  1821,  F.  C. ;)  and  this  judgment  was  aflSrmed  on  appeal,  June, 
4, 1824.  Thereafter  a  proof  was  allowed  of  the  allegation  as  to  the  bond 
having  been  obtained  by  dole  and  improper  concealment  on  the  part  of 
the  bank.  In  addition  to  the  evidence  arising  from  the  circumstances 
above  narrated,  that  the  bank  *were  in  the  knowledge  of,  or  had  ^  ^^„  -. 
strong  reason  to  suspect  the  situation  of  Paterson,  and  his  miscon-  L  -■ 
duct  as  their  agent,  the  pursuers  adduced  the  following  direct  testimony. 

The  widow  of  Paterson  (who  was  now  dead)  deponed,  that  her  hus- 
band had  frequently  communicated  with  her  on  the  state  of  his  affairs, 
and  his  appropriation  to  his  own  purposes  of  the  money  belonging  to  the 
bank,  and  that  he  had  stated  to  her  that  he  suspected  the  demand 
for  additional  security  was  made  in  consequence  of  the  bank  having  come 
to  the  knowledge  of  the  embarrassed  state  of  his  affairs,  through  the  in- 
formation of  an  individual  now  deceased. 

Sir  John  Sinclair,  who  was  one  of  the  directors  of  the  bank  at  the  time 
when  the  additional  caution  was  demanded,  and  belonged  to  that  part  of 
the  country  where  the  branch  was  situated,  deponed,  that  the  subject  of 
the  branch  at  Thurso  had  been  frequently  discussed  at  meetings  of 
directors,  and  that  it  had  been  proposed  to  withdraw  the  branch  alto- 
gether; but  that  it  was  agreed  to  continue  it,  provided  additional  security 
could  be  obtained ;  that  he  had  communicated  freely  to  Lord  Armadale, 
another  director  connected  with  the  same  part  of  the  country,  his  know- 
ledge that  Paterson  was  in  embarrassed  circumstances,  which  knowledge 
was  founded  on  his  having  heard  from  good  authority  that  Paterson  had 
sustained  considerable  losses  in  speculations  in  grain,  and  that  he  thought 
he  must  have  communicated  this  to  the  other  directors ;  that  the  directors 
had  put  Paterson  under  restrictions,  and  were  dissatisfied  with  his  con- 
duct, because  he  had  not  obeyed  the  order  of  the  bank  as  to  discounts, 
and  had  employed  the  money  of  the  bank  to  his  own  private  purposes, 
the  manner  of  doing  which  was  by  discounting  bills  drawn  by  himself; 
and  that  though  no  plan  of  concealment  or  deception  was  formed  by  the 
directors,  "  they  thought  it  was  the  duty  of  the  cautioners  to  satisfy 
themselves  as  to  Paterson's  circumstances  and  conduct,  and  that  it  was 
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not  incumbent  upon  the  directors  to  give  any  information  upon  these 
subjects."  It  was  further  deponed  to,  that  Mr.  Ferguson,  a  law-agent, 
who  had  been  sent  by  the  bank  to  take  charge  of  the  branch  shortly 
P  ^_„  -,  after  Paterson's  ^removal,  and  who  was  now  dead,  had  stated  that 
L  ' '  J  the  bank  had  expressed  much  surprise  at  Mr.  Paterson's  having 
obtained  the  additional  security;  but  it  did  not  appear  whether  such 
expression  of  surprise  had  occurred  before  or  after  the  full  discovery  of 
Paterson's  conduct. 

On-  the  other  hand,  the  bank  showed  that,  down  to  the  period  when 
the  discovery  was  made,  they  had  remitted  to  Paterson  large  sums  in  bills 
and  stamp  checks,  which  he  could  turn  into  cash,  amounting,  from 
November  1803  to  July  1804,  to  upwards  of  £15,000  in  bills,  and  to 
£26,890  of  stamp  checks.  They  further  showed,  that  as  to  one  of  the 
cautioners,  Swanston,  his  name  stood  upon  several  bills  discounted  with 
the  branch,  to  which  Paterson  was  a  party;  and  they  contended,  there- 
fore, that  he  was  not  entitled  to  plead  ignorance  of  Paterson's  conduct 
as  an  agent  in  discounting  his  own  bills,  whereby  he  became  in  debt  to 
the  bank. 

The  lord  ordinary,  on  advising  cases,  found  "  it  sufficiently  proved  that 
circumstances  were  known  to  the  directors  of  the  Bank  of  Scotland,  which 
made  it  not  legal  for  them  to  ask  and  take  additional  security,  prospec- 
tive and  retrospective,  for  Paterson's  agency,  merely  as  if  on  account  of 
the  death  of  some  of  his  former  cautioners,  and  the  extent  of  the  bank 
business  at  Thurso,  without  in  any  way  informing  or  inducing  inquiry 
by  the  additional  cautioners  regarding  his  conduct  and  situation,"  and 
therefore  reduced  and  decerned  in  terms  of  the  libel,  adding  this  note : — 
"  The  lord  ordinary  has  no  idea  that  the  bank  directors  did  anything  they 
thought  in  the  least  wrong,  but  believes  their  view  of  the  law  was  different 
from  that  expressed  in  the  house  of  lordi,  and  which  the  lord  ordinary 
adopts ;  and  that  they  considered  it  finally  and  absolutely  the  duty  of 
the  intending  cautioners  to  make  all  inquiries  ex  propria  motu,  the  bank 
directors  having  no  duty  in  the  matter,  except  to  ask  for  caution  in  any 
way  they  pleased." 

The  court  adhered, 
r  *78  1      ■'^°^°  Justice-Clerk. — I  consider  this  a  very  important  *ques- 
L        J  tion  in  regard  to  the  law  applicable  to  cases  of  this  kind.     We 
are  called  to  decide  on  broad  principles  of  equity  applicable  to  the  situa- 
tion of  the  parties  at  the  time  when  the  bond  in  question  was  granted 
and  to  determine  whether  a  bond,  obtained  as  this  was,  is  one  of  which 
the  bank  are  entitled  to  avail  themselves.     The  pursuers  are  permitted 
by  the  judgment  of  the  house  of  lords  to  go  into  this  investigation  and 
we  are  to  decide  whether  they  have  proved  sufficient  to  support  the  in- 
terlocutor.    I  am  clearly  of  opinion  that  there  is  no  ground  to  doubt  that 
this  bond  covers  past  transactions ;  and  that,  in  my  opinion,  is  a  very 
material  ingredient.     It  is  not  a  common  bond,  whereby  cautioners  be- 
come liable  for  future  intromissions  only,  but  also  for  all  past  transactions 
Keeping  this  in  view,  and  entertaining  no  doubt  on  the  relevancy   that 
if  the  parties  obtained  the  bond,  being  in  the  knowledge  of  past  trans 
actions  on  the  part  of  the  agent,  which  created  great  dissatisfaction 
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as  to  his  proceedings,  if  they  conceal  these,  they  are  not  entitled  to  avail 
themselves  of  it,  we  have  to  consider  the  circumstances  proved  in  this 
case.     The  first  and  most  important  is,  what  were  the  reasons  assigned 
for  demanding  new  and  additional  security  ?    These  are  to  be  found  in 
the  letter  of  20th  December,  1803,  which  have  been  the  medium  of  com- 
munication with  the  cautioners ;  and  it  is  material  that  it  is  written 
within  a  month  of  Marshall's  report.     The  words  are,  "  The  directors 
having  had  under  review  the  cautionary  bonds  given  by  their  agents,  and 
finding  that  some  of  your  cautioners  are  dead,  and  at  the  same  time  con- 
sidering the  present  amount  of  your  caution  is  too  small  for  the  business 
done  at  Thurso,  they  desire  that  the  amount  of  your  caution  may  be 
£10,000,"  &c.     Now  I  cannot  help  observing  that  the  death  of  some  of 
the  cautioners  might  require  others  in  their  room,  but  not  additional 
security.     Moreover,  as  to  the  business  done  at  Thurso,  it  is  material 
that  there  is  no  hint  that  Mr.  Paterson's  allowance  was  to  be  increased 
in  consequence  of  the  supposed  increase  of  business.     Then  the  question 
is,  did  this  letter  disclose  the  whole  of  the  objects  the  bank  had  in  view 
in  making  the  demand ;  or  were  there  any  circumstances  in  Paterson's 
past  transactions  known  to  them,  which  they  should  have  communicated 
to  the  cautioners  ?     For  any  person  who  saw  that  letter  could  discover 
*nothing  to  lead  him  to  suppose  that  the  bank  was  dissatisfied  p^jtwq  -. 
with  Paterson's  conduct.     As  to  the  proof  of  the  knowledge  of  L        J 
the  bank  of  such  circumstances,  part  is  direct,  and  great  part  circum- 
stantial.     I  am  not  disposed  to  lay  much  stress  on  the  inspection  by 
Marshall  in  1803 ;  for  although  there  were  circumstances  sufficient  to 
have  created  considerable  doubt  as  to  the  way  in  which  Paterson  was 
conducting  the  bank  business  and  entering  into  other  concerns,  and 
which  did  attract  the  attention  of  the  bank,  still  I  do  not  think  Marshall's 
report  decisive,  though  it  does  establish  that  £4o00  of  this  person's  own 
bills  were  lying  discounted  at  the  bank.     No  doubt,  it  does  hold  out  the 
probability  of  an  increase  of  business;  but  it  is  material  that,  notwith- 
standing it  is  demonstrated,  in  consequence  of  the  war,  the  bank  saw  the 
necessity  of  directing  this  agent,  with  others,  to  diminish  the  discounts, 
and  therefore  their  business  decreased.     There  is,  however,  other  evi- 
dence more  important,  and  in  particular  the  depositions  of  Sir  John  Sin- 
clair, one  of  the  directors,  and  acquainted  with  Patersoo  and  that  district; 
and  when  one  director  is  particularly  acquainted  with  the  district  of  an 
agent,  of  course  he  is  particularly  consulted  as  to  that  agency  ;  and  this 
observation  applies  both  to  Sir  John  and  to  Lord  Armadale,  who  were  in 
the  management  at  the  time.     Now  look  to  his  evidence,  and  see  how 
important  it  is.     Prior  to  December,  1803,  he  was  aware  of  the  embar- 
rassed circumstances  of  Paterson  ;  and  was  not  that  material  to  commu- 
nicate ?     It  was  most  material ;  and  he  attended  several  meetings  of  the 
directors  after  Marshall's  report,  when  this  branch  was  discussed.     The 
principal  reason   for  the  proposal  of  recalling  the  branch  is,  that  the 
bank  was  dissatisfied  with  the  conduct  of  the  agent ;  and  is  this  not  an 
important  circumstance?     Is  it  impossible  to  suppose  that  Sir  John  did 
not  communicate  his  knowledge  of  Paterson's  circumstances  to  his  co- 
directors.     Sir  John  was  examined  again,  and  says   that  there  was  no 
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plan  of  concealment,  but  that  the  directors  thought  it  was  the  duty  of 
the  cautioners  to  satisfy  themselves  as  to  the  conduct  and  situation  of 
Paterson.  Now  I  cannot  agree  with  his  conclusion,  as  the  bank  was 
dissatisfied  with  the  conduct  of  Paterson. 

The  evidence  of  Sir  John  is  of  extreme  importance.  The 
"  [  80  J  ^reason  of  dissatisfaction  by  the  bank  is  stated  by  him  to  have 
been  Paterson's  applying  the  money  of  the  bank  to  his  own  purposes. 
Sir  John's  evidence  demonstrates  that  the  bank  officers  were  in  the 
knowledge  of  circumstances  which  I  hold  it  to  be  clear  they  were  bound 
to  have  communicated  to  the  cautioners ;  and  his  evidence  is  strongly 
corroborated  by  that  of  Mrs.  Paterson.  The  other  material  evidence  is 
the  testimony  of  Mr.  Sim's  letter  of  14th  July,  1804,  which  proves  that 
suspicions  were  entertained  of  Paterson  previous  to  the  discovery  then 
made.  As  to  the  evidence  of  the  astonishment  expressed  by  the  bank, 
it  is  no  doubt  rather  circuitous.  "But  Mr.  Ferguson  went  to  Thurso  on 
a  special  commission,  and  as  confidential  agent,  and  I  do  think  it  an  in- 
gredient of  evidence.  Then  these  facts  being  proved,  and  the  know- 
ledge brought  home  to  the  bank,  were  they,  in  the  language  of  Lord 
Mackenzie,  in  the  knowledge  of  "  circumstances  which  made  it  not  legal 
for  them  to  ask  and  take  additional  security,  prospective  and  retrospec- 
tive, without  in  any  way  informing  or  inducing  inquiry  by  the  additional 
cautioners  regarding  his  conduct  and  situation  ?"  And  I  beg  to  say, 
that,  looking  to  those  principle  of  equity  which  must  regulate  every 
transaction  of  this  kind,  I  have  come  to  the  same  conclusion  with  his 
lordship ;  and  although  I  also  agree  with  the  observation  in  his  note, 
that  the  bank  had  no  improper  purpose,  yet  they  are  not  entitled  to  avail 
themselves  of  the  bond  got  on  the  assigned  reasons  in  the  letter;  and 
concurring  in  the  views  of  law  taken  in  the  house  of  lords,  I  think  the 
interlocutor  should  be  adhered  to.  I  have  not  overlooked  that  one  of 
the  cautioners  is  said  to  have  been  engaged  with  Paterson  in  some  of 
these  transactions.  But  what  I  desiderated  here  was  sufficient  evidence 
of  Swanston  being  accessory  to  these  malpractices,  and  I  do  not  see  any 
evidence. 

Lord  GtENLEE. — I  am  of  a  totally  different  opinion.  There  can  be 
no  doubt  of  the  relevancy  of  the  charge  as  remitted  by  the  house  of 
lords.  The  only  question  here  is,  whether  the  facts  to  which  that  doc- 
trine applies  are  established  ?  The  doctrine  is  just  stated  by  the  lord 
chancellor ;  and  the  question  is,  whether  the  bank  had,  or  might  have 
r*81 1  ^^^  grounds  to*hold  Paterson  not  trustworthy,  and  got  the  bond 
L  -I  on  a  different  pretence  ?  And  if  I  were  satisfied  that  this  was 
the  case,  I  could  not  concur  in  the  observation  in  the  note  that  the  di- 
rectors meant  nothing  wrong,  for  I  think  they  would  have  been  very 
wrong.  In  the  secretary's  letter  requiring  additional  security,  there  is 
no  insinuation  of  any  increase  of  business  at  the  Thurso  branch.  It  is 
only  from  the  existing  extent  of  business  that  £5000  was  not  considered 
an  adequate  security.  Now,  there  is  every  reason  to  believe  that  this 
was  no  false  pretence ;  for  we  see  bills  discounted  to  the  amount  of  about 
£6000  per  month,  making  the  whole  for  which  Paterson  was  responsible 
of  such  an  amount,  that  there  was  nothing  unreasonable  in  the  bank  say- 
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ing  it  was  too  mucli  to  be  trusted  on  caution  for  £5000;  and  it  was 
another  fair  consideration,  whether  the  circumstances  of  the  agent  were 
such  as  made  him  a  responsible  person  himself,  and  this  was  affected  by 
his  being  engaged  in  other  businesses ;  yet  it  would  have  been  unneces- 
sary to  tell  Paterson  himself,  in  a  private  letter,  that  his  speculations 
rendered  it  necessary  to  have  larger  security.  Then,  what  inference 
could  the  bank  draw  from  Marshall's  report  ?  I  rather  think  favourable 
to  the  bank  continuing  Paterson.  There  is  nothing  in  it,  at  least,  to 
make  the  bank  think  him  not  trustworthy.  The  next  point  is,  what 
subsequent  information  had  they  before  the  bond  was  signed  ?  Nothino- 
whatever  inferring  that  Paterson  was  not  trustworthy.  I  see  there  was 
a  large  amount  of  Bank  of  Scotland  notes  in  hand,  but  there  is  nothing 
to  show  that  the  directors  had  any  notion  that  they  were  not  in  the  cash- 
chest.  Then  Sir  John  Sinclair's  evidence  just  amounts  to  this,  that 
there  was  a  great  extent  of  business,  and  Paterson's  being  engaged  in 
other  concerns  was  the  principal  reason  for  being  dissatisfied.  No  doubt, 
he  says,  the  directors  were  dissatisfied,  because  he  applied  money  to  his 
own  purposes  j  but  he  explains  that  as  only  done  by  discounting  bills  on 
which  his  own  name  appeared,  and  this  was  done  openly,  and  afforded 
no  ground  to  suspect  anything  untrustworthy;  and  in  the  correspondence 
he  is  not  specially  admonished  not  to  discount  his  own  bills,  and  there 
was  no  necessity  to  communicate  that  which  must  have  been  notorious 
in  that  part  of  the  country.  So  that  all  the  bank  did  not  *oom-  |-  ^„„  ^ 
municate  was  what  was  open  to  the  whole  world  as  well  as  the  L  J 
bank,  who  were  not  called  on  to  say  anything  about  such  matters ;  and 
so  I  think  there  is  a  deficiency  of  evidence  on  the  part  of  the  pursuers. 
The  only  other  thing  is  the  surprise  said  to  have  been  expressed  by  the 
directors  at  Paterson's  getting  cautioners.  There  is  nothing,  however, 
in  the  hearsay  evidence  to  show  that  the  expressions  of  surprise  were 
uttered  till  after  the  discovery,  and  there  is  no  reason  to  suppose  they 
had  heard  anything  about  it  till  after  that.  Now,  after  knowing  this, 
and  the  extent  of  Paterson's  bankruptcy,  it  is  not  extraordinary  that 
they  should  express  surprise  that  people  in  the  same  county  should  have 
come  forward  as  cautioners,  although  I  certainly  am  not  surprised,  as 
their  interest  was  very  great  to  keep  a  branch  in  that  part  of  the  country; 
and,  besides,  their  having  expressed  surprise  is  very  inconsistent  with 
the  idea  of  a  trick,  as  they  would  rather  have  held  their  tongue,  which 
might  have  given  room  for  an  argument,  such  as  that  brought  forward  as 
to  Fraser  writing  a  mere  official  letter  in  answer  to  that  of  Mr.  Sim,  and 
expressing  no  surprise  in  it.  Farther,  we  see  the  extent  to  which  the 
bank  trusted  Paterson  in  other  matters  independent  of  the  Thurso  branch, 
which  shows  no  suspicion  of  impending  bankruptcy.  As  to  the  urgency 
to  get  the  bond  executed,  it  might  have  afforded  room  for  an  argument, 
if  it  had  been  a  new  bond;  but  as  it  was  to  remedy  a  defect  ex  inter- 
vallo,  it  was  material  and  proper  to  lose  no  time  at  all,  as  the  death  of  a 
witness  might  have  prevented  the  possibility  of  ever  getting  it  done. 
On  the  whole,  I  think  there  is  not  sufficient  evidence  to  warrant  the  in- 
terlocutor of  the  lord  ordinary. 
Lord  PiTMiLLY. — Though  the  principles  of  equity  on  which  this 
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question  is  to  be  decided  are  clear,  yet  they  are  new  in  this  court,  and  it 
is  satisfactory  that  we  have  the  opinions  of  the  house  of  lords  on  the 
point.  In  certain  circumstances,  a  bank  is  bound  to  give  information  to 
intending  cautioners.  Thus,  if  the  bank  had  not  asked  the  bond  till 
after  Sim's  report,  they  would  undoubtedly  have  been  bound  to  commu- 
nicate; and  we  must  examine  the  evidence  minutely,  and  see  whether 
^ao  -1  the  circumstances  known  were  such  as  to  oblige  them  to  *com- 
L  °  J  municate.  It  is  an  important  consideration  that  the  additional 
security  was  not  asked  for  a  stranger,  but  for  one  who  had  been  nine 
years  agent,  and  that  it  was  to  cover  past  transactions,  which  could  only 
be  known  to  themselves ;  and  was  it  of  no  consequence  whether  he  owed 
money  to  the  bank,  and  they  were  dissatisfied  with  him  ?  The  state  of 
transactions  must  have  been  known  to  the  bank,  and  could  not  be  known 
by  the  cautioners,  unless  they  were  communicated  by  the  bank;  and  it 
is  to  such  a  case  as  this  that  we  are  to  apply  the  legal  principles  empha- 
tically laid  down  in  the  opinions  delivered  in  the  house  of  lords.  What 
is  the  concealment  there  intended,  but  concealment  of  facts  of  which  it 
is  of  advantage  to  the  one  party  that  the  other  should  be  kept  ignorant? 
The  opinions  do  not  limit  the  case  to  that  where  the  bank  might  suspect 
untrustworthiness,  but  point  out  as  the  important  consideration,  whether 
the  agent  owes  the  bank  large  sums  of  money,  or  they  have  reason  to 
suppose  he  does  so.  When  we  come  to  apply  these  principles,  I  think 
they  do  apply  to  this  case.  The  letter  from  the  bank  requiring  addi- 
tional security  must  have  been  the  channel  of  communication  to  the 
cautioners,  who  must  have  believed  that  the  reasons  expressed  there 
were  the  only  reasons  for  requiring  additional  caution.  Now,  was  this 
the  fact  ?  Nothing  like  it.  I  will  not  go  over  particulars ;  but  Mar- 
shall's report  is  strong.  The  circumstance  of  Paterson's  being  obliged 
to  draw  so  many  bills  just  shows  that  the  cautioners  should  have  been 
informed.  Sim's  letter  is  also  a  strong  piece  of  evidence  as  to  the  pre- 
vious suspicions  of  the  bank.  The  evidence  of  Sir  John  Sinclair  strikes 
me  in  the  same  light  with  the  lord  justice-clerk.  I  do  not  go  on  the 
evidence  of  the  bank's  surprise.  It  is  very  doubtful,  and  I  do  hot  rest 
on  it ;  nor  do  I  think  the  bank  bound  to  communicate  the  extent  of 
Paterson's  dealings  as  a  corn-merchant,  because  the  cautioners  should 
have  known  this  themselves.  I  found  on  a  statement  of  Lord  Mansfield 
as  laying  down  the  regulating  principles  of  all  contracts,  in  the  follow- 
ing words  :—"  The  governing  principle  is  applicable  to  all  contracts  and 
dealings.  Good  faith  prohibits  either  party,  by  concealing  what  he  pri- 
vately knows,  to  draw  the  other  into  a  bargain,  from  his  ignorance  of 
that  fact,  and  his  believing  the  contrary." — Carter  v.  Boehm  3  Burrow 
r*841  ^^^^'  ^'^^^  opinion  was  given  in  an  insurance  case ;  but  it 
L  J  was  given  as  doctrine  applicable  to  all  dealings.  I  agree  with 
the  lord  ordinary,  that  the  bank  intended  to  do  no  wrong  ■  but  I  still 
hold  with  him,  that  it  is  sufficiently  proved  that  circumstances  were 
known  to  the  bank  which  made  it  not  legal  for  them  to  take  the  addi- 
tional security  without  communication  to  the  cautioners.  It  is  asked 
what  the  bank  should  do  ?    They  might  have  inserted  in  the  bond  "  as 
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the  agent  is  in  arrear,  or  likely  to  be  in  arrear."     This  would  have  been 
very  different. 

Lord  Alloway. — I  concur  with  Lords  Justice-Clerk  and  Pitmilly. 


IV.— RAILTON  V.   MATHEWS. 

Jan.  31,  1844.— S.     6  D.  536.     House  of  Lords,  AprillS,  1844.    3  Bell,  56. 

In  January,  1833,  Oliver  and  Mathews,  drysalters  in  Bristol,  began 
to  employ  Mr.  G-eorge  Hickes  as  commission  agent  for  the  sale  of  their 
goods  in  Glasgow.  Down  to  February,  1834,  there  was  associated  with 
him  in  this  employment  a  gentleman  of  the  name  of  Rowley;  but  at  that 
period  their  partnership  was  dissolved,  and  Hickes  received  the  sole 
appointment  as  agent  for  the  Bristol  house.  It  was  made  a  condition  of 
Hiokes's  appointment  as  sole  agent,  that  he  should  find  security  for  his 
future  management  and  intromissions ;  this,  however,  was  not  complied 
with  till  March,  1885,  when  a  bond  was  drawn  out  and  signed  by  Hickes 
and  Edward  Railton;  writer  in  Glasgow,  a  friend  of  Hickes,  as  one  of 
the  cautioners  j  it  was  not,  however,  executed  by  Henry  Williams  Hickes 
of  Worcester,  the  other  proposed  surety.  In  the  meantime  a  change 
had  taken  place  in  the  firm  of  Oliver  and  Mathews,  by  the  retirement 
of  two  of  the  partners,  and  the  assumption  of  a  new  partner  in  1835, 
under  the  firm  of  Mathews  and  Leonard.  Accordingly,  a  new  bond  of 
caution  for  £4000  was  drafted  in  England,  and  sent  down  to  an  agent 
in  Glasgow  to  be  executed.  The  bond  set  forth, — "  Whereas  the  above 
named  Thomas  Gad  Mathews  *and  Robert  Leonard,  have  lately  pjnoR-i 
admitted  the  above  bounden  George  Hickes  into  their  service,  L  J 
as  their  clerk  and  commission  agent,  and  have  agreed  to  retain  and  con- 
tinue him  in  said  service,  on  his  obtaining  two  respectable  parties  to 
b(30ome  sureties  for  his  duly  and  faithfully  accounting  to  them,"  &c. 
This  bond  was  signed  by  Railton  on  21st  September,  1835,  and  likewise 
by  the  other  parties.  Thereafter  Hickes  continued  to  act  as  agent  for 
Mathews  and  Leonard  till  May,  1837,  when  some  circumstances  having 
occurred  to  excite  their  suspicion  as  to  his  fidelity,  one  of  the  partners 
proceeded  to  Glasgow,  where  it  was  discovered  that  his  actings  had  been 
dishonest,  and  that  he  had  peculated  their  funds  to  a  large  amount.  On 
making  these  discoveries,  they  gave  notice  to  the  sureties,  and  put  a 
stop  to  the  agency.     Hickes  was  shortly  afterwards  sequestrated. 

Thereafter  Mathews  and  Leonard  raised  an  action  upon  the  bond 
against  Hickes  and  Railton,  and  H.  W.  Hickes,  the  cautioners.  Railton 
then  brought  a  reduction  of  the  bond  on  the  ground, — "  that  the  said 
pretended  bond  was  obtained  fraudulently  by  the  said  defenders,  and  in 
the  procurement  thereof  they  were  guilty  of  a  fraudulent  concealment  of 
material  circumstances  known  to  themselves,  and  deeply  affecting  the 
credit  and  trustworthiness  of  the  said  George  Hickes ;"  that  the  dissolu- 
of  the  copartnery  of  Rowley  and  Hickes,  was  in  consequence  of  fraudu- 
lent conduct  on  his  part,  which  had  been  distinctly  communicated  to 


54  BOSS    ON    COMMERCIAL    LAW. 

the  defenders  at  the  time ;  that  their  confidence  in  him  having  been 
shaken  by  this  communication,  they  had  resolved  to  exact  security  from 
him,^  and  had  therefore  made  it  a  condition  of  his  re-appointment ;  that, 
in  consequence  of  the  culpable  neglect  of  the  defenders  in  not  executing 
regular  remittances,  and  making  periodical  settlements  with  him,  he  was , 
at  the  time  of  the  granting  of  the  bond,  in  arrear  to  the  extent  of  £2882 ; 
that,  although  from  these  circumstances  the  defenders  were  aware  that 
Hiokes  was  unworthy  of  trust,  yet  they  failed  to  communicate  them  to 
the  pursuer;  and,  on  the  contrary,  while  they  took  possession  of  the  bond, 
fraudulently  concealed  the  whole  facts  regarding  his  irregularities,  and 
r  *Sfi  1  ^y  '^^^^  whole  conduct  in  the  premises  *misled  him  (the  pur- 
L  J  suer)  into  the  belief  that  Hickes  was  in  every  respect  trustworthy, 
while  they  knew  the  reverse ;  whereby  the  bond  was  obtained  by  them 
by  fraud  and  deceit,  and  undue  concealment  of  material  facts  which 
they  knew,  and  which,  if  communicated,  would  have  prevented  him  from 
subscribing  the  bond ;  and  further,  that  although  from  the  date  of  the 
bond  to  that  of  his  bankruptcy  Hickes's  irregularities  continued,  yet 
they  fraudulently  concealed  his  conduct  and  the  state  of  his  accounts 
from  the  pursuer. 

Pleaded  for  the  Pursuer ; — 1.  The  bond  under  reduction  having 
been  elicited  and  obtained  from  the  pursuer  by  fraud  and  deceit  on  the 
part  of  the  defenders,  or  one  or  other  of  them,  and  by  their  having  fraudu- 
lently concealed  or  failed  to  communicate  to  the  pursuer  the  facts  and 
circumstances  specified  in  the  summons,  which  were  known  to  them  at 
the  time,  and  deeply  affected  the  credit  or  trustworthiness  of  George 
Hickes,  and  which,  if  known  to  the  pursuer,  would  have  prevented  him 
from  undertaking  the  obligation  in  question,  is  therefore  null  and  void, 
and  ought  to  be  set  aside  under  the  reductive  conclusions  of  the  sum- 
mons. 

2.  Separatim.  The  defenders  having,  on  the  occasion  of  obtaining 
the  said  bond,  fraudulently  concealed  from,  or  failed  to  communicate  to, 
the  pursuer,  the  fact  that  George  Hickes  was  a  defaulter  to  them  for  a 
large  balance  on  the  old  accounts  of  his  previous  agency,  the  said  bond 
is  therefore  null  and  vbid,  and  ought  to  be  reduced  and  set  aside  as 
aforesaid. 

3.  The  defenders  having  suffered  George  Hickes  to  go  on  in  a  course 
of  irregularities  and  misconduct  in  the  business  entrusted  to  him  under 
the  agency,  without  adopting  any  effectual  means  to  enforce  a  correct 
discharge  of  duty  on  his  part,  and  having  fraudulently,  or  by  gross  negli- 
gence, concealed  from,  or  failed  to  communicate  to  the  pursuer,  the  par- 
ticulars of  Hickes's  misconduct,  or  any  part  thereof,  have  thereby  lost 
all  recourse  against  the  pursuer  under  the  said  bond,  and  the  same  has 
become  void,  inoperative  and  ineffectual,  and  the  pursuer  is  entitled  to 
decree  to  that  effect  under  the  declaratory  conclusions  of  the  libel. 

P  ,^g,^,  *The  defenders,  in  answer  to  the  pursuer's  allegations,  denied 
L  J  the  existence  of  irregularities  on  the  part  of  Hiokes  prior  to  May, 
1837,  at  least  of  such  as  to  justify  suspicion  of  his  unfaithfulness. 

The  reduction  was  conjoined  with  the  action  at  the  instance  of 
Mathews  and  Leonard,  and  issues  were  prepared  in  both  cases. 
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The  issue  in  tbe  reduction  was, — 

"  It  being  admitted  that  on  the  2l8t  day  of  September  and  lOtb  day 
of  October,  1835,  the  bond  of  caution  and  surety.  No.  3  of  process,  was 
subscribed  by  the  pursuer  Edward  Railton,  George  Hickes  of  the  city  of 
Glasgow,  and  Henry  Williams  Hickes  of  the  city  of  Worcester;  and  it 
being  further  admitted  that  the  said  George  Hickes  acted  as  agent  for 
tbe  defenders  Mathews  and  Leonard  from  the  date  of  the  said  JDond  to 
the  month  of  May,  1837,— 

"  Whether  the  pursuer  Edward  Kailton,  was  induced  to  subscribe  the 
said  bond  of  caution  or  surety  by  undue  concealment  or  deception  on 
the  part  of  tbe  defenders,  or  either  of  them." 

The  cases  were  tried  before  the  Lord  Justice-Clerk  on  31st  July 
and  1st  August,  1843,  and  a  verdict  was  returned  in  both  cases  for 
Mathews  and  Leonard. 

In  the  reduction  the  Lord  Justice-Clerk  stated  to  the  jury  the 
nature  of  the  question  which  was  submitted  to  them  for  trial  in  the  issue, 
and  called  their  attention  to  the  point,  that  one  part  of  the  question  was, 
whether,  as  a  matter  of  fact,  the  pursuer  "  was  induced"  to  subscribe 
the  bond  of  caution  by  undue  concealment  or  deception,  and  that  they 
must  be  satisfied  that  the  undue  concealment  or  deception  was  the  effi- 
cient cause  of  his  signing  the  bond.  But  at  the  same  time  that  this 
cause  was  to  be  understood  and  applied  by  them  under  this  qualification, 
viz.,  that  undue  concealment  may  consist  wholly  in  non-communication. 
Hence  if  a  party  under  such  a  duty  of  communication  as  he  should  after- 
wards explain,  in  relation  to  the  position  of  the  defenders,  did  not  make 
the  disclosures  which  *the  jury  might  think  he  ought  to  have  ^  ^qj,  -, 
done,  of  matters  which,  if  communicated,  might  have  prevented  L  J 
the  pursuer  signing  the  bond,  then  the  fact  of  concealment  of  what  might 
have  led  tbe  pursuer  not  to  sign  the  bond,  may  be  taken  to  have  induced 
him  to  sign,  although  the  immediate  motive  of  his  doing  so  was  a  desire 
to  assist  a  friend :  And  in  the  course  of  this  charge,  the  Lord  Justice- 
Clerk  directed  the  jury,  that  under  this  issue  the' concealment  must  be, 
1st,  Of  things  known  to  the  defenders,  or  which  they  had  strong  or 
grave  ground  to  suspect ;  and  2dly,  That  the  concealment  therefore  being 
undue,  must  be  wilful  and  intentional,  with  a  view  to  the  advantage 
they  were  thereby  to  receive  :  And  in  reference  to  the  plea  maintained 
by  the  pursuer,  viz.,  that  under  this  issue  he  was  entitled  to  a  verdict, 
if  there  was  ignorance  on  the  part  of  the  defenders  from  neglect  on  their 
part  in  inquiring  into  and  not  discovering  matters  which  might  have 
been  discovered  by  investigations  in  Glasgow,  and  that  the  same  conse- 
quences must  fall  on  the  defenders  as  to  the  nullity  of  the  bond  from 
ignorance  in  such  circumstances  as  from  undue  concealment  of  facts 
known  to  them,  the  Lord  Justice-Clerk  further  told  the  jury  that  such 
was  not  the  principle  of  law  applicable  to  the  case,  or  admissible  under 
the  terms  of  the  issue;  that  the  issue  referred  expressly  to  undue  con- 
cealment, and  not  to  any  neglect  on  the  part  of  the  defenders  to  discover 
what  it  might  be  shown  they  might  have  found  out  before  the  date  of 
the  bond,  but  the  existence  of  which  nothing  had  led  them  to  suspect, 

July,  1858 5 


66  ROSS    ON    COMMERCIAL    LAW. 

if  the  jury  were  satisfied  that  nothing  had  occurred  to  create  suspicion 
on  the  part  of  the  defenders. 

To  this  charge  the  pursuer  excepted. 

In  support  of  the  bill  of  exceptions  it  was  argued; — 1.  The  charge  of 
the  judge  waa  erroneous,  in  so  far  as  the  jury  were  directed,  that  the 
concealment,  to  be  undue,  must  be  wilful  and  intentional,  with  a  view 
to  the  advantage  which  the  defenders  were  thereby  to  receive.  It  was 
not  requisite  to  constitute  the  undue  concealment  in  the  issue  that  the 
concealment  should  be  wilful  and  intentional  for  the  purpose  of  obtain- 
ing the  bond.  It  was  sufficient  if  the  fact  concealed  was  one  which  it 
was  material  for  the  pursuer  to  have  known,  and  which  might  have 
r  *8q  T  *in'i^<5ed  him  not  to  have  subscribed  the  bond ;  and  non-commu- 
L  -I  nication  of  this  fact  on  the  part  of  the  defenders  constituted 
undue  concealment,  Smith  v.  Bank  of  Scotland,  Jan.  14,  1829,  ante,  p. 
66.  The  case  depended  on  the  same  principles  as  those  established  in 
regard  to  contracts  of  insurance,  where  a  failure  to  disclose  important 
facts,  although  innocent,  had  the  effect  of  vitiating  the  contract, — Carter 
V.  Boehm,  3  Burrow,  1905. 

2.  The  charge  was  further  erroneous,  in  so  far  as  it  negatived  the  plea 
maintained  by  the  pursuer,  that  he  was  entitled  under  the  issue  to  a 
verdict,  if  there  was  ignorance  on  the  part  of  the  defenders,  from  neglect 
on  their  part  in  inquiring  into  matters  which  might  have  been  discovered 
by  investigations  in  Glasgow,  and  that  the  consequences  must  be  the 
same  as  to  the  nullity  of  the  bond  from  ignorance  on  their  part  in  such 
circumstances,  as  from  undue  concealment  of  facts  known  to  them. 
This  part  of  the  pursuer's  case  was  founded  on  the  supposition  that  the 
defenders  were  not  in  possession  of  information  which  they  might  have 
easily  obtained,  and  which,  had  it  been  communicated,  would  have  pre- 
vented the  pursuer  from  signing  the  bond.  The  pursuer,  in  the  transac- 
tion, was  dealing  with  Hickes's  masters — the  parties  in  whose  service  he 
had  been  for  some  time  previously,  and  he  was  entitled  to  rely  that 
where  the  service  had  continued  for  so  long  a  period,  the  defenders  had 
exercised  the  means  of  inquiry  open  to  them  as  to  his  honesty.  In  the 
capacity  in  which  they  dealt  with  the  pursuer  they  were  bound  to  have 
known  his  character.  Had  Hickes  carried  on  for  a  length  of  time  a 
system  of  fraud  which  they  might  have  discovered  by  the  most  ordinary 
attention  to  their  affairs,  would  it  be  necessary  that  the  pursuer  should 
be  obliged  to  bring  home  to  them  knowledge  of  that  dishonesty? 

The  defenders  answered; — 1.  The  law  of  insurance  had  no  applica- 
tion to  the  present  case.  Insurance  was  effected  on  the  statement  of  the 
party  applying,  and  any  concealment  on  his  part  caused  an  error  in  suh- 
stantialibus  of  the  contract.  The  case  was  different  as  regarded  a  cau- 
tioner. A  party  becoming  cautioner  was  supposed  to  know  something 
of  the  party  for  whom  he  comes  forward ;  it  is  for  his  behoof  also  that 
he  comes  forward.  The  laws  of  caution  and  of  insurance,  therefore 
r*901  ^^^  *^™™  *  different  point.  The  caution  in  the  present  case 
L  -I  was  for  future  conduct  not  for  past ;  the  defenders  were  required 
to  have  stated  circumstances  connected  with  past  balances  which  never 
awakened  suspicion  in  their  minds.     Even  independently  of  the  terms 
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of  the  issue,  the  charge  was  in  principle  correct;  but  the  question  to  be 
tried  had  been  definitively  settled  by  the  terms  of  the  issue,  which  must 
be  held  to  have  fixed  all  questions  of  relevancy  and  law.  The  words  of 
the  issue  were  "undue  concealment;"  this  implied  something  inten- 
tional, more  than  a  mere  failure  to  communicate.  The  issue  ought  to  be 
construed  as  "  undue  concealment  to  induce,"  &c. 

2.  Under  the  second  branch,  the  pursuer  carried  his  argument  a  great 
deal  further.  He  maintained,  that  while  the  defenders  were  perhaps 
themselves  the  victims  of  the  deception  of  the  party  whose  character  the 
pursuer  undertook  to  warrant  as  good,  they  were  to  be  liable  for  facts 
which  they  did  not  know  of,  or  even  suspect ;  and  this,  too,  was  brought 
in  under  the  words  "  undue  concealment." 

The  court  disallowed  the  bill  of  exceptions. 

The  pursuer  having  appealed,  it  was  "  Ordered  and  Adjudged,  That 
the  interlocutors  complained  of  in  the  appeal  be  reversed;  and  it  is 
further  ordered  and  adjudged,  that  the  bill  of  exceptions  referred  to  in 
the  said  interlocutor  of  the  31st  of  January,  1844,  be  allowed,  and  that 
a  new  trial  be  granted ;  and  it  is  also  further  ordered,  that  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall 
bo  just  and  consistent  with  this  judgment." 

Lord  CoTTENHAM. — My  lords,  this  is  an  appeal  from  a  judgment  of 
the  court  below.  Entertaining  an  opinion  against  the  judgment  pro- 
nounced there,  i£  I  had  felt  any  doubt  upon  the  subject,  or  had  con- 
sidered it  a  case  which  required  more  investigation  of  the  facts  than  it 
has  received,  I  certainly  should  have  been  unwilling  to  dispose  of  it 
without  taking  time  for  further  consideration,  but  the  facts  are  so  simple, 
and  the  points  are  so  free  from  doubt,  that  I  see  no  reason  why  the 
house  should  not  at  once  dispose  of  the  case. 

*My  lords,  the  real  question  is,  whether  the  way  in  which  the  p  ^q,  , 
learned  judge  put  this  case  to  the  jury,  and  described  to  them  L  J 
the  duty  they  had  to  perform,  was  or  was  not  consistent  with  and  pro- 
perly applicable  to  the  question,  and  the  issue  raised  for  their  considera- 
tion? The  issue,  in  my  opinion,  very  clearly  describes  the  point  which 
the  court  wished  to  have  investigated.  The  terms  of  the  issue  must  of 
course  be  construed  as  they  stand,  but  it  is  not  immaterial  to  look  to  the 
points  raised  in  the  pleadings  for  the  purpose  of  construction.  If  there 
were  any  doubt  upon  the  meaning  of  the  terms  used,  I  would  look  to  the 
summons  for  the  reduction  of  the  instrument  of  suretyship,  and  I  find 
several  facts  appearing  as  having  passed  between  the  party  who  was  the 
subject  of  the  suretyship,  and  those  by  whom  he  had  been  previously 
employed,  and  I  find  the  matter  stated  in  these  terms,  "  That  the  parties 
totally  failed  to  communicate  the  said  circumstances,  or  either  of  them, 
or  the  existence  of  any  balance  on  the  agency  accounts  standing  against 
the  said  George  Hickes  to  the  pursuer,  or  to  the  said  Henry  Williams 
Hickes ;  and,  on  the  contrary,  while  they  accepted  and  took  possession 
of  the  said  bond,  they  fraudulently  suppressed  and  concealed  the  said 
whole  facts  and  circumstances  regarding  the  conduct  and  irregularities 
of  the  said  George  Hickes." 

There  is  an  imputation  made  of  direct  fraud,  a  fraudulent  intention 


68  KOSS    ON    COMMERCIAL    LAW. 

influencing  the  acts  of  the  parties ;  and  there  is  a  direct  statement  of 
concealment. 

It  has  not  been  contended,  and  it  is  impossible  to  contend,  after  what 
Lord  Eldon  lays  down  in  the  case  of  Smith  v.  The  Bank  of  Scotland, 
that  a  case  may  not  exist  in  which  a  mere  non-comniunication  would  in- 
validate a  bond  of  suretyship.  Lord  Eldon  states  various  cases  in  which 
a  party  about  to  become  surety  would  have  a  right  to  have  communicated 
to  him  circumstances  within  the  knowledge  of  the  party  acquiring  the 
bond,  and  he  states  that  it  is  the  duty  of  the  party  acquiring  the  bond 
to  communicate  those  circumstances,  and  that  the  non-communication, 
or,  as  he  uses  the  expression,  the  concealment  of  those  facts  would  in» 
validate  the  obligation  and  release  the  surety  from  the  obligation  into 
which  he  had  entered. 

r  *Q9 1  *Now,  when  the  issue  in  this  case  was  tried,  such  being  the 
L  J  points  raised  between  the  parties,  we  have  nothing  to  do  with  the 
evidence  in  the  cause  or  the  facts  proved,  or  the  conclusion  to  which  the 
jury  might  or  might  not  have  come,  under  the  circumstances,  but  with 
the  question  whether  the  charge  which  was  made  to  them  was  such  a 
charge  as  we  conceive  ought  to  have  been  made  to  them.  The  issue  for 
their  consideration  was,  as  a  matter  of  fact,  "  whether  the  pursuer,  Ed- 
ward Eailton,  was  induced  to  subscribe  the  bond  of  caution  or  surety  by 
undue  concealment  or  deception  on  the  part  of  the  defenders,  or  either 
of  them  ?"  raising  these  two  propositions  which  were  r^sed  in  the  plead- 
ings in  the  cause,  either  of  which,  if  found  in  the  affirmative,  would 
lead  to  the  conclusion  of  the  cause. 

The  question,  looking  at  the  terms  in  which  the  matter  was  left  to  the 
jury,  and  the  mode  in  which  the  learned  judge  informed  the  jury  they 
ought  to  perform  their  duty,  is  whether  there  may  not  have  been  a  case 
brought  before  the  jury  for  their  consideration,  of  improper  and  undue 
concealment,  which  I  understand  to  mean  a  non-communication  of  facta 
which  ought  to  have  been  communicated,  which  would  lead  to  the  relief 
of  the  surety,  although  the  non-communication  might  not  be  wilful  and 
intentional,  and  with  a  view  to  the  advantage  which  the  party  was 
thereby  to  receive.  That  which  I  find  here  extracted  from  the  charge 
of  the  learned  judge,  I  understand  to  be  one  proposition..  The  learned 
judge  lays  it  down  distinctly,  that  the  concealment  to  be  undue  must  be 
wilful  and  intentional,  with  a  view  to  the  advantage  they  were  thereby 
to  receive.  In  my  opinion  there  may  be  a  case  of  improper  conceal- 
ment, or  non-communication  of  facts,  which  ought  to  be  communicated, 
which  would  affect  the  situation  of  the  parties,  even  if  it  is  not  wilful 
and  intentional,  and  with  a  view  to  the  advantage  the  parties  were  to 
receive.  The  charge,  therefore,  I  conceive,  was  not  consistent  with  the 
rule  of  law.  I  think  that  it  narrowed  the  question  for  the  consideration 
of  the  jury  beyond  the  limits  which  the  rights  of  the  parties  required 
to  have  submitted  to  the  consideration  of  the  jury. 

Without  going  further  into  the  law  which  regulates  the  rights  of  these 
r  *93 1  P^'^*^®^  *^^°  *^**  which  was  stated  by  Lord  *Eldon  in  the  case 
L  -I  of  Smith  V.  The  Bank  of  Scotland,  we  find  that  in  a  judgment 
of  this  house,  in  the  case  of  an  appeal  from  Scotland,  and  therefore  one 
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peculiarly  valuable  in  the  case  now  under  consideration,  that  has  been 
declared  to  be  the  law.  The  terms  used  by  the  learned  judge  in  direcl^ 
ing  the  jury  having  limited  the  question  for  their  consideration  much 
more  than  the  rule  of  law  would  justify,  it  appears  to  be  quite  clear  that 
this  case  has  not  been  properly  tried,  that  the  exceptions  were  properly 
taken,  and  that  this  house  is  bound  to  pronounce  such  a  judgment  as 
ought  to  have  been  pronounced  by  the  Court  of  Sessions. 

Lord  Campbell. — My  lords,  this  case  has  been  very  satisfactorily 
argued  on  both  sides  with  great  brevity,  but  everything  has  been  urged 
which  could  be  for  the  advantage  of  the  clients,  or  the  assistance  of  your 
lordships  j  and  having  listened  to  all  which  has  been  urged  on  both  sides 
very  attentively,  I,  without  the  smallest  hesitation,  come  to  the  conclu- 
sion that  the  bill  of  exceptions  ought  to  be  allowed,  and  that  there  must 
be  a  new  trial. 

The  question  really  is.  What  is  the  issue  which  the  court  directed  in 
this  case;  "whether  the  pursuer,  Edward  Eailton,  was  induced  to  sub- 
scribe the  said  bond  of  caution  or  surety  by  undue  concealment  or  de- 
ception on  the  part  of  the  defenders,  or  either  of  them  ?"  The  material 
words  are,  "  undue  concealment  on  the  part  of  the  defenders."  What 
is  the  meaning  of  those  words  ?  I  apprehend,  my  lords,  the  meaning 
of  those  words  is,  whether  Eailton  was  induced  to  subscribe  the  bond 
by  the  defenders  having  omitted  to  divulge  facts  within  their  knowledge, 
which  they  were  bound,  in  point  of  law,  to  divulge.  If  there  were 
facts  within  their  knowledge,  which  they  were,  in  point  of  law,  bound 
to  divulge,  and  which  they  did  not  divulge,  the  surety  is  not  bound  by 
the  bond ;  there  are  plenty  of  deoisons  to  that  effect,  both  in  the  law  of 
Scotland  and  the  law  of  England.  If  the  defenders  had  facts  within 
their  knowledge  which  it  was  material  the  surety  should  be  acquainted 
with,  and  which  the  defenders  did  not  disclose,  in  my  opinion,  the  con- 
cealment of  those  facts — the  undue  concealment  of  those  facts — dis- 
charges the  surety ;  and  whether  they  concealed  those *facts  from  ^  ^^ ,  ^ 
one  motive  or  another,  I  apprehend,  is  wholly  immaterial.  It  L  J 
certainly  is  wholly  immaterial  to  the  interest  of  the  surety,  because,  to 
say  that  his  obligation  should  depend  upon  that  which  was  passing  in 
the  mind  of  the  party,  requiring  the  bond,  appears  to  me  preposterous, 
for  that  would  make  the  obligation  of  the  surety  depend  on  whether  the 
other  party  had  a  good  memory,  or  whether  he  was  a  person  of  good 
sense,  or  whether  he  had  the  facts  at  the  moment  in  his  mind,  or  whe- 
ther he  was  aware  that  those  facts  ought  to  be  disclosed.  My  lords,  the 
liability  of  a  surety  must  depend  upon  the  situation  in  which  he  is 
placed,  upon  the  knowledge  which  is  communicated  to  him  of  the  facts 
of  the  case,  and  not  upon  what  was  passing  in  the  mind  of  the  other 
party,  or  the  motive  of  the  other  party.  If  the  facts  were  such  as  ought 
to  have  been  communicated, — ^if  it  was  material  to  the  surety  that  they 
should  be  communicated,  the  motive  for  withholding  them,  I  apprehend, 
is  wholly  immaterial. 

Then  we  come  to  the  direction  given  by  the  learned  judge.  The 
learned  judge  says,  "  The  concealment,  therefore,  being  undue,  must  be 
wilful  and  intentional,  with  a  view  (that  is,  with  reference  to  the  motive) 
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to  the  advantage  they  were  thereby  to  receive."  Now,  according  to  my 
notion  of  the  issue,  that  is-an  entire  misconception  of  it.  According  to 
this  direction,  although  the  parties  acquiring  the  bond  had  been  aware 
of  the  most  material  facts,  which  it  was  their  duty  to  disclose,  and  the 
withholding  of  which  would  avoid  the  bond,  if  they  did  not  wilfully 
and  intentionally  withhold  them — that  is  to  say,  if  they  had  forgotten 
them,  or  if  they  thought,  by  mistake,  that,  in  point  of  law  or  morality, 
they  were  not  bound  to  disclose  them ;  then,  according  to  the  holding 
of  the  learned  judge,  it  would  not  be  concealment.  But  the  learned 
judge  does  not  stop  there,  but  he  goes  on  "  with  a  view  to  the  advantage 
they  were  thereby  to  receive,"  introducing  those  words  conjunctively, 
and  in  effect  saying,  that  it  was  not  an  undue  concealment,  unless  they 
had  their  own  particular  advantage  in  view.  That  appears  to  me  a  mis- 
conception. I  will  suppose  that  their  motive  was  kindness  to  Hickes,  to 
keep  back  from  those  who  it  was  material  to  him  should  continue  to 
have  a  good  opinion  of  him,  the  knowledge  of  those  facts,  that  it  was 
r  *Qf;  1  *^^*"^  Tpxae  kindness  on  their  part  to  prevent  those  parties  enter- 
L  J  taining  a  bad  opinion  of  him,  and  not  from  any  selfishness,  this 
concealment  took  place.  Although  that  might  be  the  motive,  yet  the 
fact  that  he  was  in  arrear,  and  had  been  guilty  of  fraudulent  conduct, 
and  that  he  was  a  defaulter,  were  facts  which  it  was  most  material  for 
the  surety  to  be  acquainted  with.  If  these  were  held  back,  merely  from 
a  kind  motive  to  Hickes,  and  not  at  all  from  any  selfish  motive  on  the 
part  of  those  to  whom  the  bond  was  to  be  executed,  the  effect,  in  point 
of  law,  would  be  the  same  as  if  the  motive  were  merely  the  personal 
benefit  of  the  parties  to  receive  the  bond.  It  appears  to  me,  therefore, 
that  the  learned  judge  has  misunderstood  the  meaning  of  the  issue,  and 
that  having  told  the  jury  that  a  concealment  to  be  undue  must  be  wilful 
and  intentional,  with  a  view  to  the  advantage  which  the  parties  were 
thereby  to  receive,  that  was  a  misdirection,  and  that  it  had  a  tendency 
to  mislead  the  jury;  that  it  was  wrong  in  point  of  law,  and  that  the  ex- 
ception to  that  direction  ought  to  be  allowed. 


In  the  case  of  the  Royal  Bank  of  Scotland  v.  Ranken,  July  20,  1844,  6  D.  p. 
1418,  it  was  held  that  in  order  to  liberate  a  cautioner  on  the  ground  of  misrep- 
resentation or  concealment,  it  was  not  necessary  that  it  should  be  wilful  or 
fraudulent,  but  only  that  it  should  be  such  as  must  be  presumed  to  have  influ- 
enced him  to  undertake  the  obligation  of  cautioner.  Lord  Mackenzie  observed, 
— "  I  hold  the  law  to  be  cleared  by  the  reversal  in  the  case  of  Railton,  showing 
that  concealment  maybe  undue,  and  void  an  obligation  of  cautionary,  though 
it  be  not  made  with  a  fraudulent  motive,  if  it  be  such  as  to  cause  the  cautioner 
to  view  the  case  in  a  false  light."  Lord  Jeffrey  observed, — "  It  is  no  doubt 
quite  true,  that  a  creditor  who  requires  a  cautioner  along  with  his  principal 
debtor,  or  to  whom  such  a  security  is  offered,  is  no  way  bound  to  make  any  re- 
presentation to  such  proposed  cautioner,  or  to  give  him  any  warning  or  infor- 
mation as  to  the  extent  of  the  risk  he  is  undertaking.  But  then,  if  he  does 
make  any  such  representation,  he  must  take  care  that  it  is  a  fair  and  full  one  • 
r  *gg-|  and  if  he  either  conceals  any  facts  which  obviously  and  *materially  affect 
J  the  risk,  and  still  more,  if  he  in  any  way  so  misrepresents  those  facts 
whether  intentionally,  or  from  mere  blunder  and  carelessness,  as  necessarily  to 
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mislead  the  cautioner  as  to  the  hazards  of  his  undertaking,  then  certainly  the 
cautioner  must  be  liberated,  and  can  never  be  held  to  an  obligation  substanti- 
ally different  from  that  held  out  to  him.  This  I  take  to  be  now  very  clearly 
the  law  of  all  such  cases  ;  and  after  the  recent  clear  and  authoritative  exposition 
of  it,  in  that  of  Railton,  it  would  be  idle  to  say  more  on  the  subject." 


ANY  ALTERATION  IN  THE  CONTEAOT  WITH  THE  PRINCIPAL  WITHOUT 
THE  CONSENT  OV  THE  SURETY,  BY  WHICH  HIS  SITUATION  WAS  MADE 
WORSE,  DISCHARGES  THE  LIABILITY  OP  THE  SURETY  J  BUT  MERE  FOR- 
BEARANCE BY  THE  CREDITOR  TO  EXACT  PAYMENT  PROM  THE  PRIN- 
CIPAL  WILL   NOT    HAVE   THAT   EPPECT. 


I.— LEWIS   V.   JONES. 

Trinity  Term,  1825. — E.     4  B.  &  C.  506.     Eng.  Com.  Law  Reps.,  vol.  10. 

This  was  an  action  on  a  promissory-note  for  £150,  dated  the  IStli  of 
March,  1821,  made  by  one  William  Walter  Jones,  payable  two  months 
after  date  to  the  defendant,  and  by  him  indorsed  to  the  plaintiff.  At 
the  trial  before  Garrow,  B.,  at  the  last  Spring  Assizes  for  the  county 
of  Hereford,  it  appeared  that  William  Walter  Jones,  the  defendant's 
brother,  being  indebted  to  the  plaintiff,  the  defendant  G.  B.  Jones,  for 
the  accommodation  of  his  brother,  became  a  party  to  the  note  in  question. 
It  was  proved  by  a  witness  who,  on  behalf  of  the  plaintiff,  had  applied 
to  the  defendant  for  payment  after  the  note  became  due,  that  he  had  said 
he  would  call  and  settle  it,  but  at  the  same  time  asked  the  witness  to 
request  the  plaintiff  to  suspend  proceedings  until  an  investigation  of  his 
brother's  affairs  had  taken  place,  and  that  he  should  be  much  obliged  to 
the  plaintiff  if  he  would  get  what  he  could  from  his  brother,  and  relieve 
him,  the  defendant ;  that,  at  a  subsequent  time,  the  witness  saw  the  de- 
fendant again,  and  told  him  that  the  plaintiff  would  have  nothing  to  do 
with  his  brother,  as  he  had  left  the  *country,  and  that  he  should  r  #07  n 
look  entirely  to  the  defendant;  that  the  defendant  then  said  that  L  J 
one  Morgan,  an  auctioneer,  had  investigated  his  brother's  affairs,  and  had 
ascertained  that  there  would  be  five  shillings  in  the  pound  for  the  cre- 
ditors. It  was  further  proved  by  the  same  witness,  that  the  plaintiff  and 
defendant  afterwards  met  together,  and  that  the  defendant  told  the  plain- 
tiff, that  as  he  had  signed  an  agreement  for  a  composition  of  five  shillings 
in  the  pound,  he  was  not  entitled  to  the  whole  debt,  but  that  the  defend- 
ant would  give  him  a  note  for  fifteen  shillings  in  the  pound :  that  the 
plaintiff  then  said  that  he  had  signed  the  agreement  for  composition,  on 
the  understanding  that  all  his  brother's  creditors  would  come  forward  and 
sign  the  agreement,  and  accept  the  composition ;  but  that  as  tBey  had 
not  done  so,  he  considered  the  agreement  to  be  null  and  void.  It  ap- 
peared further,  on  the  cross-examination  of  this  witness,  that  the  plain- 
tiff told  him  he  had  signed  the  agreement  for  composition  on  the  faith 
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of  the  promise  of  the  defendant  that  he  would  pay  the  remaining  fifteen 
shillings  in  the  pound.  For  the  defendant  it  was  proved  that,  at  a  meet- 
ing of  William  Walter  Jones's  creditors,  on  the  29th  May,  1824,  the 
plaintiff  signed  the  following  paper  : — "  We,  the  undersigned  creditors 
of  William  Walter  Jones,  agree  to  accept  of  five  shillings  in  the  pound, 
in  full  of  our  original  demands  against  him,  on  having  a  joint  note  from 
him  and  his  father,  William  Jones,  payable  in  twelve  months  from  the 
date  hereof."  The  father  and  W.  W.  Jones  gave  their  joint  note  to  the 
plaintiff,  in  pursuance  of  the  agreement.  Another  witness  swore  that 
Morgan,  as  agent  of  W.  W.  Jones,  at  the  meeting  of  creditors  convened 
for  the  purpose  of  signing  the  agreement  for  composition,  stated  that 
unless  all  the  creditors  signed,  the  paper  was  to  go  for  nothing ;  and  that 
the  defendant,  notwithstanding  that  the  plaintiff  signed  the  agreement, 
would  continue  liable  for  the  residue  of  the  debt,  secured  by  his  note. 
The  learned  judge  told  the  jury  to  find  for  the  plaintiff  if  they  thought 
that  he  was  induced  by  any  false  representation  to  sign  the  agreement, 
otherwise  to  find  for  the  defendant.  The  jury  having  found  a  verdict 
for  the  plaintiff,  a  rule  nisi  for  a  new  trial  had  been  obtained  in  last 
Easter  Term,  upon  the  ground  that  by  the  agreement  for  composition, 
r*qen  ^^^  ^^^  plaintiff's  acceptance  of  *the  joint  note  from  W.  W. 
L  J  Jones  and  the  father,  the  original  debt  was  extinguished,  and 
that  the  surety  was  therefore  discharged. 

Russell  and  R.  F.  Richards  now  showed  cause. — The  debt  due  from 
the  defendant  to  the  plaintiff  upon  the  promissory  note  was  not  extinguished 
by  the  agreement  for  composition.  At  the  time  when  the  agreement 
was  signed,  the  note  was  an  existing  security,  and  there  was  no  stipula- 
tion that  it  should  be  given  up.  On  the  contrary,  there  was  an  express 
undertaking  by  the  defendant  that  it  should  continue  in  force  against 
him,  and  a  request  by  him  that  the  plaintiff  would  obtain  all  he  could 
from,  the  principal  debtor.  It  is  true,  that  a  creditor,  by  entering 
into  a  composition  with  the  principal  debtor,  without  consent  of  the 
surety,  discharges  the  latter :  yet  that  rule  is  founded  on  the  principle 
that  it  is  against  conscience  that  persons  should  be  placed  in  a  sit- 
uation in  which  they  have  not  contracted  to  be  placed.  Here  the  surety 
had  contracted  to  be  placed  in  that  situation.  There  is  no  doubt  that  if 
a  new  security  had  been  given  for  the  payment  of  anything  beyond  the 
composition  money,  it  would  have  been  void, — Cockshott  v.  Bennett,  2 
T,  K.  763  5  Stock  v.  Mawson,  1  Bos.  and  Pul.  286.  But  this  is  more 
like  the  case  of  Thomas  v.  Courtenay,  1  B.  and  A.  1,  where  the  credi- 
tors of  an  insolvent  agreed  by  an  instrument  (not  under  seal)  that  they 
would  accept,  in  full  satisfaction  of  their  debts,  twelve  shillings  in  the 
pound,  payable  by  instalments,  and  would  release  him  from  all  demands 
and  it  was  held  that  the  agreement  did  not  extinguish  the  debt  and  did 
not  discharge  a  surety  for  it.  Besides,  here  the  question  as  to  the 
extinction  of  the  debt  does  not  arise,  for  the  jury  have  found  that  the 
plaintiff  was  induced  to  sign  the  agreement  by  a  delusion  practised  upon 
him.  It  is  clear  that  a  creditor  is  not  bound  by  an  agreement  for  com- 
position, if  any  misrepresentation  has  been  used  to  obtain  his  consent 
Cooling  V.  Noyes,  6  T.  K.  263*    Now  here  there  were  two  most  material 
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misrepresentations  made  by  the  agent  of  the  principal ;  first,  that  the  surety 
would  continue  liable  for  the  residue  of  the  debt  secured  by  the  promis- 
sory note,  notwithstanding  the  agreement  for  composition;  and,  secondly, 
that  the  agreement  would  be  void,  unless  *all  the  creditors  came  [-  ^qq  -i 
forward  and  signed.  Now,  if  the  original  debt  was  extinguished,  L  J 
(as  contended  by  the  defendant,)  the  first  representation  was  false.  In 
fact,  several  of  the  creditors  did  not  sign,  and,  if  the  agreement  be  valid, 
the  second  representation  also  was  false,  and  such  misrepresentations 
make  the  deed  void  ab  initio  on  the  ground  of  fraud.  [Batlet,  J. — 
Is  not  the  efiect  of  these  representations  to  show  the  legal  effect  of  the 
instrument  to  be  different  from  what  it  appears  to  be,  and  if  so,  were 
they  admissible  in  evidence  ?]  The  representations  tend  to  show  that 
the  agreement  is  void  ab  initio  on  the  ground  of  fraud,  and,  therefore, 
that  it  has  no  legal  effect  whatever. 

W.  E.  Taunton  and  Campbell,  contra. — In  Cockshott  v.  Bennett,  2 
T.  R.  763,  one  of  the  creditors,  before  he  executed  the  agreement  for 
composition,  obtained  from  the  insolvent  a  promissory  note  for  the  residue 
of  his  debt,  and  that  was  held  to  be  void,  inasmuch  as  it  was  a  fraud  on 
the  other  creditors,  who  had  mutually  contracted  with  each  other,  that 
the  insolvent  should  be  discharged  from  his  debts,  after  the  execution 
of  the  deed.  Now  the  defendant  in  this  case  could  only  be  liable  to  pay 
the  debt  in  default  of  its  not  being  paid  by  his  brother.  The  effect 
of  the  composition,  therefore,  was  to  make  the  defendant's  liability  abso- 
lute, which  before  was  only  contingent.  The  defendant  in  case  of  pay- 
ing this  note  to  the  plaintiff,  would  have  his  remedy  over  against  W.  W. 
Jones  for  money  paid,  this  being  an  accommodation  indorsement.  Then 
the  stipulation,  that  the  debt  should  continue,  was  a  fraud  upon  the 
father,  who  gave  his  promissory  note  on  the  faith,  that  it  was  to  be  re- 
ceived in  full  discharge  of  his  son  W.  W.  Jones.  He  was  no  party  to 
that  new  contract,  and,  therefore,  cannot  be  bound  by  it.  In  Thomas  v. 
Courtenay,  1  B.  and  A.  1,  the  security,  held  to  be  available  was  an  ac- 
ceptance of  a  bill  drawn  by  the  principal  debtor,  and  an  acceptor  is  prz'ma 
facie  the  debtor  of  the  drawer ;  and  in  that  case  Bayley,  J.,  said  "  If  it 
could  be  made  out  that  Colonel  Gower  had  a  remedy  over  against  Baker 
and  Son,  that  might  have  varied  the  case."  Assuming  that  the  de- 
fendant is  discharged  by  the  general  law  on  this  subject,  the  represen- 
tations made  that  he  would  continue  *liable,  notwithstanding  r^-inn-i 
the  signing  of  the  agreement  by  the  plaintiff,  and  that  the  agree-  L  J 
ment  would  be  nugatory  unless  all  the  creditors  signed,  are  immaterial, 
because,  at  most,  they  are  representations  merely  as  to  the  legal  effect  of 
the  agreement,  of  which  every  party  is  presumed  to  be  cognizant,  and 
not  mis-statements  of  the  contents  of  the  instrument.  In  the  latter  case, 
if  the  plaintiff  had  been  induced  to  sign  under  an  entire  ignorance  of 
what  he  was  doing,  it  might  have  been  a  fraudulent  transaction.  But 
there  is  no  pretence  for  saying  that,  for  the  plaintiff  accepted  the  joint 
note,  which  was  a  new  security  from  the  father,  under  the  composition. 
Having  accepted  this  benefit,  he  cannot  now  repudiate  the  other  conse- 
quences of  it.  Of  these  the  principal  one  is  to  extinguish  the  debt,  and 
to  operate  against  all  the  parties  signing,  whether  the  other  creditors 
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executed  it  or  not,  there  being  no  stipulation  to  the  contrary.  These 
representations  were  not  properly  received  in  evidence,  inasmuch  as  the 
efifect  of  them  was  to  contradict  or  to  control  the  written  instrument. 

Bayley,  J. — I  think  that  there  ought  to  be  a  new  trial  in  this  case. 
There  can  be  no  doubt,  that  if  a  creditor  who  signs  a  composition  deed 
or  agreement,  and  thereby  induces  other  creditors  to  sign  it,  makes  any 
private  bargain,  the  effect  of  which  is  to  place  himself  in  a  better  situar 
tion  than  the  other  creditors,  he  thereby  commits  a  fraud  upon  them, 
and  that  such  private  bargain  is  void.  That  is  established  by  several 
authorities.  It  is  unnecessary  in  this  case  to  decide  the  question,  whether 
a  creditor  who  signs  an  agreement  for  a  composition  at  the  instance  of  a 
person  jointly  liable  with  the  insolvent,  and  takes  an  engagement  from 
that  person  that  he  will  make  up  the  difference  between  the  debt  due 
and  the  composition  money,  can  have  any  remedy  against  the  surety, 
because  it  has  not  been  submitted  to  the  jury  in  this  case,  whether  there 
was  such  a  bargain  or  not.  The  only  question,  therefore,  is.  Whether 
the  plaintiff  was  induced  by  any  fraudulent  representation  to  sign  the 
agreement  ?  It  was  represented  by  the  agent  of  the  insolvent,  to  the 
creditors  convened  for  the  purpose  of  executing  the  agreement  of  compo- 
sition, that  the  surety  would  continue  liable,  notwithstanding  the  agree- 
(-^^  (^.  -.  ment  of  the  creditor  to  *accept,  in  full,  five  shillings  in  the  pound, 
•-  -■  to  be  secured  by  the  father.  That,  however,  was  a  misrepresen- 
tation merely  of  the  legal  effect  of  the  agreement.  Now,  every  man  is 
supposed  to  know  the  legal  effect  of  an  instrument  which  he  signs;  and, 
therefore,  this  must  be  taken  to  be  a  representation  as  to  a  fact  within 
the  knowledge  of  the  creditor,  and  such  misrepresentation  will  not  have 
the  effect  of  avoiding  this  instrument,  because  it  was  not  calculated  to 
mislead  the  creditor.  But  the  agent  of  the  insolvent  also  represented 
to  the  creditors,  that  the  instrument  would  be  void,  unless  all  the  credi- 
tors signed.  There  can  be  no  doubt  that  an  agreement  for  a  composi- 
tion ought  to  contain  a  clause  to  that  effect,  and  that  no  man  in  his 
senses  ought  to  sign  such  an  instrument  without  it,  for  otherwise  the 
object  of  the  instrument  may  be  defeated ;  but  here  there  is  not  any 
clause  in  the  agreeement,  or  any  memorandum  attached  to  the  signature 
of  the  plaintiff,  by  which  he  declares  that  he  signs  it  upon  that  condi- 
tion. If  a  party  at  the  time  when  he  signs  an  instrument  annexes  to 
his  signature  a  condition  that  the  deed  is  only  to  have  effect  against  him 
in  case  all  the  creditors  sign  it,  it  will  be  void  as  to  him,  unless  they  do 
sign.  But  if  he  puts  this  condition  on  the  face  of  the  instrument,  other 
creditors  will  not  be  induced  to  sign  by  seeing  his  signature,  except  upon 
the  same  terms  which  he  has  annexed  to  it ;  but  if  a  creditor  signs  such 
an  instrument  generally,  he  becomes  a  party  to  it  unconditionally,  and 
then  the  legal  effect  of  the  instrument  must  be  collected  from  the  in- 
strument itself,  and  not  from  verbal  declarations  made  by  the  parties  at 
the  time  when  they  executed  it.  On  the  face  of  this  instrument  the 
plaintiff  has  not  annexed  any  condition  to  his  signature,  and  that  being 
so,  I  think  that  parole  evidence  of  such  a  representation  was  not  admissi- 
ble, and,  consequently,  we  are  not  warranted  in  saying  that  the  instru- 
ment was  null  and  void  ab  initio,  on  the  ground  that  all  the  creditors 
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have  not  signed.  That  being  bo,  the  rule  for  a  new  trial  must  be  made 
absolute. 

HoiiROYD,  J. — I  also  think  there  ought  to  be  a  new  trial.  Although 
this  be  a  case  where  the  action  is  brought  against  a  surety.  It  must  be 
considered  in  the  same  light  as  if  it  was  *brought  against  the  i-^-inn-i 
principal.  If  the  original  debt  be  satisfied  and  gone,  no  action  >-  J 
will  lie  against  the  surety.  The  extinguishment  of  the  debt  puts  an 
end  to  the  agreement  of  the  principal  and  surety.  Now  unless  the 
agreement  for  the  composition  can  be  got  rid  of  on  the  ground  of  fraud, 
I  think  it  operates  as  an  accord  and  satisfaction  of  the  original  debt. 
The  agreement  imports  that  the  creditors  were  to  accept  five  shillings  in 
the  pound  in  full  of  their  debts,  &c.  Now  an  acceptance  of  a  smaller 
sum  cannot  be  pleaded  as  a  satisfaction  of  a  larger.  In  point  of  law, 
something  further  is  necessary  to  produce  that  efifect.  But  I  think  that 
when  the  plaintiff  in  this  case  accepted  the  father's  note  as  a  security 
for  payment  of  the  composition-money,  the  agreement  did  operate  as  a 
satisfaction  and  as  an  extinction  of  the  debt.  Steinman  v.  Magnus,  11 
East,  390.  It  has  been  contended  that  there  was  evidence  to  show  that 
the  defendant  contracted  that  the  debt  due  on  the  promissory  note  should 
continue  against  him.  By  the  agreement  for  the  composition,  however, 
it  is  expressly  stipulated  that  the  sum  of  five  shillings  in  the  pound  is 
to  be  accepted  in  full.  Any  parole  evidence  to  show  that  the  debt  was 
not  fully  satisfied  would  go  to  contradict  the  agreement  of  the  parties, 
and  would,  therefore,  be  inadmissible.  It  is  not  necessary,  however,  to 
decide  that  point.  Here  the  father  of  the  defendant  was  no  party  to 
such  an  engagement.  He  gave  his  note  upon  the  faith  that  the  agree- 
ment for  composition  was  to  be  performed,  and  he  was  not  privy  to  any 
agreement  that  the  debt  was  to  continue  against  the  surety.  To  hold 
the  surety  now  liable  would  operate  as  a  fraud  upon  the  father.  With 
respect  to  the  effect  of  the  representations,  if  admissible,  it  may  suffice  to 
say  that  the  plaintiff  should  have  returned  the  note,  if  he  intended  to  say 
that  the  agreement  for  composition  was  thereby  rendered  void. 

LiTTLEDALE,  J. — I  am  of  Opinion,  for  the  reasons  already  given,  that 
this  agreement  was  not  void,  on  the  ground  that  the  plaintiff  was  induced 
to  sign  it  by  misrepresentation.  It  might  be  a  question,  whether  an 
agreement,  that  the  surety  was  to  continue  liable  to  the  creditor,  and 
that  he  should  not  afterwards  have  recourse  to  the  principal  debtor, 
would  be  valid,  *notwithstanding  the  creditor  signed  an  agree-  ™,  „„, 
ment  to  accept  from  the  principal  five  shillings  in  the  pound,  in  L  J 
full  satisfaction  of  the  debt;  but  there  was  hardly  evidence  of  such  an 
agreement,  and  I  incline  to  think,  that  if  there  was,  it  would  not  have 
been  binding  on  the  surety,  for  this  reason,  that  if  it  were  allowed  to 
continue  a  debt  against  the  surety,  it  would  be  a  fraud  upon  the  other 
creditors,  who  supposed  they  had  contracted  with  each  other  upon  equal 
terms.  I  think  it  better  and  safer  to  lay  down  as  a  general  rule,  that 
any  private  bargain,  the  effect  of  which  is  to  give  one  creditor  an  ad- 
vantage over  the  others,  is  void,  the  principle  of  composition  being 
that  all  creditors  shall  stand  on  the  same  footing.     Without,  however. 
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giving  any  decided  opinion  upon  that  point,  I  think,  for  the  reasons 
already  given,  that  the  rule  for  a  new  trial  must  be  made  absolute. 

Kule  absolute. 


The  following  note  is  appended  to  the  report  of  the  case  of  Lewis  v.  Jones, — 
"  Generally  speaking,  a  creditor  discharges  a  surety  b^  giving  time  to  or  com- 
pounding with  the  principal  debtor.  The  cases  upon  this  subject  may  be  divided 
into  two  classes ;  the  first,  where  the  agreement  with  the  principal  may  be  con- 
sidered as  a  fraud  upon  ike  surety,  by  altering  his  situation  or  increasing  his 
risk.  Such  were  the  cases  of  Nisbet  v.  Smith,  2  Br.  C.  C.  5V9 ;  Ex  parte  Smith, 
3  Br,  C.  C.  1 ;  Rees  v.  Berrington,  2  Ves.  Jun.  540;  Law  v.  B.  L  Company,  4 
Ves.  Jun.  824  f  Eyre; v.  Bartrop,  3  Mad.  221.  The  second,  where  allowing  the 
creditor  to  recover  against  the  surety  would  operate  as  a  fraud  upon  the  prin- 
cipal, or  any  person  joining  with  him  in  paying  or  securing  the  composition- 
money,  inasmuch  as  it  would  give  the  surety  a  right  to  proceed  against  the  prin- 
cipal for  that  debt,  from  which  the  creditor  had  agreed  to  discharge  him, — 
English  V.  Darley,  2  Bos.  and  Pnl.  61 ;  Burke's  case,  there  cited  by  Lord  Eldon, 
Ex  parte  Gifford,  6  Ves.  Jun.  805 ;  Boullbee  v.  Stubbs,  18  Ves.  Jun.  20 ;  Ex 
parte  Glendinuing,  Buck,  517.  It  is  obvious  that  the  first  ground  of  discharge 
r*1 041  ^^  inapplicable  where  the  agreement  between  the  creditor  and  principal 
•-  J  *debtor  is  made  with  the  privity  and  assent  of  the  surety ;  and  it  seems 
that  the  second  is  inapplicable  where  the  surety  becomes  a  party  to  the  transac- 
tion in  such  a  manner  as  to  deprive  himself  of  any  remedy  over  against  the 
principal,  in  the  event  of  his  being  called  upon  to  pay  the  residue  of  the  debt. 
Where  a  surety  compels  the  creditor  to  sue,  or  prove  under  a  commission  of 
bankruptcy  against  the  principal,  he  is  considered  as  electing  to  stand  in  the 
situation  of  the  creditor  with  respect  to  the  remedy  against  the  principal,  and  in 
order  to  do  so  must  bring  the  debt  into  court,-^ — Beardmore  v.  Cruttenden,  Co. 
Bank  Laws,  211 ;  Diet,  per  Ld.  Ch.  in  Wright  v.  Simpson,  6  Ves.  Jun.  734. 
Hence  it  may  follow  that  if  a  creditor,  at  the  request  of  the  surety,  and  for  his 
relief,  agrees  to  accept  a  composition  from  the  principal,  the  surety  would  be 
considered  as  electing  to  stand  in  the  situation  of  the  creditor,  and  that  he  could 
not  recover  over  against  the  principal  upon  being  compelled  to  pay  the  residue 
of  the  debt.  In  Ex  parte  Gleudinning,  Buck,  517,  the  Lord  Chancellor  is  re- 
ported to  have  said  that  a  creditor  entering  into  an  agreement  for  a  composition 
with  a  debtor,  and  wishing  to  retain  his  remedy  against  a  surety,  must  cause 
the  reservation  to  appear  upon  the  face  of  the  agreement,  for  that  parol  evidence 
cannot  be  admitted  to  explain  or  vary  the  effect  of  the  instrument.  If  that  obser-  ' 
vation  is  to  be  construed  generally,  it  will  greatly  simplify  questions  upon  this 
subject;  for  then,  wherever  a  creditor  and  principal  debtor  have  entered  into  an 
agreement  for  a  composition,  not  containing  a  reservation  of  the  remedy  against 
a  surety,  and  an  action  is  afterwards  brought  against  the  latter,  it  will  be  unne- 
cessary to  inquire  whether  he  was  or  was  not  privy  and  consenting  to  the  agree- 
ment, or  whether  he  has  or  has  not  done  anything  to  deprive  himself  of  the  right 
to  recover  over  against  the  principal ;  he  will  be  absolutely  discharged  by  the 
agreement  entered  into  between  the  creditor  and  the  principal  debtor.  But  the 
judgment  in  Ex  parte  Glendinning  appears  to  be  founded  upon  Burke's  case, 
which  is  also  cited  by  the  lord  chancellor  in.  Ex  parte  Gifford,  6  Ves.  Jun.  809, 
as  an  authority  for  saying  that  where  the  remedy  against  the  surety  is  reserved 
in  the  agreement  for  composition,  a  recovery  against  the  surety  cannot  operate 
as  a  fraud  upon  the  principal ;  for  that  if  demand  out  of  that  recovery  arises 
against  him,  it  is  with  his  own  consent.  Perhaps,  therefore,  the  observation  in 
Ex  parte  Glendinning  was  intended  to  apply  to  those  cases  only  where,  but  for 
the  reservation  in  the  agreement,  the  proceeding  against  the  surety  would 
operate  as  a  fraud  upon  the  principal,  and  parole  evidence  may  still  be  admis- 
sible to  show  that  the  composition  was  made  with  the  privity  and  at  the  request 
r*105l  °^  ^  surety,  and  that  he  has  deprived  himself  of  any  *right  to  recover 
■■         J  over  against  the  principal ;  for  such  evidence  would  leave  the  written 
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instrument  (according  to  its  import)  a  discharge  to  the  principal,  and  would  not 
contradict  it,  unless  indeed  it  be  so  framed  as  to  extinguish  the  debt.  There  is 
another  large  class  of  cases  in  which  it  has  been  held  that  a  person  joining 
other  creditors  in  compounding  with  a  debtor,  or  signing  a  bankrupt's  certifi- 
cate, cannot  lawfully  stipulate  for  any  benefit  to  himself  beyond  that  which  the 
other  creditors  receive ;  whether  that  benefit  be  given  by  the  debtor  himself  or 
any  third  person  for  his  relief, — Smith  v.  Bromley,  2  Doug.  695 ;  Cecil  v.  Plais- 
tow,  1  Anstr.  202;  Cockshott  v.  Bennett,  2  T.  K.  TGS;  Jackson  v.  Lomas,  4 
T.  K.  166 ;  Peise  v.  Randall,  6  T.  R.  146 ;  Jackmau  v.  Mitchell,  13  Ves.  581 ; 
Leicester  v.  Rose,  4  East,  372 ;  Wells  v.  Girling,  1  B.  and  B.  447 ;  Jackson  v. 
Davison,  4  B.  and  A.  691.  But  all  those  decisions  related  to  new  securities 
given  as  a  considerstion  for  signing  the  composition-deed  or  certificate,  and 
proceeded  on  the  ground  that  the  advantage  gained  by  the  particular  creditor 
was  a  fraud  upon  the  others,  and  they  do  not  appear  applicable  to  securities 
existing  before  the  negotiation  for  a  composition.  See  Thomas  v.  Conrtenay, 
1  B.  and  A.  1." 


II.— GOKING   V.    EDMONDS. 

June  23,  1829. — B.     6  Bing.  94.    Eng.  Com.  Law  Beps.,  vol.  19. 

Assumpsit  on  the  guaranty  at  the  foot  of  the  following  agreement, 
which  had  been  entered  into  by  the  defendant's  son  : — 

"  Agreement  between  Charles  Goring,  Esquire,  and  Thomas  Ed- 
monds, Jun I,  Thomas  Edmonds,  at  Steyning,  agree  to  purchase  so 

many  oak  trees  as  are  marked,  and  shall  be  marked  by  us  at  Olbourne 
and  East  Grinstead,  at  the  price  of  £10  per  load,  girth  measure  of  fifty 
feet  by  the  load.  But  should  Mr.  Markwich,  when  he  measures  the  same, 
consider  the  sum  of  £10  per  load  not  a  sufficient  price,  he  is  to  fix  such 
price  as  he  considers  it  to  be  worth.  And  I  hereby  agree  to  pay  the 
price  he  shall  fix  upon,  though  it  shall  exceed  £10  per  load.  And 
further,  I  agree  not  to  remove  the  timber  or  bark  without  the  consent 
in  writing  of  Charles  Goring,  Esq.,  from  off  the  said  estates  where  the 
said  timber  shall  be  out ;  and  whatever  *seourities  I  may  give  to  r;Ki061 
Charles  Goring,  Esq.,  to  induce  him  to  consent  to  the  timber  L  J 
and  bark  being  taken  away,  shall  be  taken  up  and  discharged,  half  at 
Michaelmas,  and  the  other  half  at  Christmas  next  at  farthest. 

"Thomas  Edmonds. 

"  In  the  event  of  my  son  Thomas  Edmonds,  Jun.,  not  paying  Charles 
Goring,  Esq.,  I  hold  myself  liable,  and  hereby  engage  to  fulfil  the  said 
payments  according  to  the  above  conditions. 

"April  20, 1825.  Thomas  Edmonds." 

At  the  trial  before  Tindal,  C.  J.,  Middlesex  sittings  after  Easter 
Term,  it  appeared  that  the  defendant  and  his  son  having  signed  the  fore- 
going instrument  in  April,  1825,  the  timber  was  all  removed  by  Edmonds 
the  younger,  without  any  farther  security  being  required.  On  the  19th 
December,  1825,  two  bills  for  £200  each,  drawn  by  Edmonds  the 
younger  on  one  Alexander,  and  accepted  by  him,  were  paid  into  the 
plaintiff's  bankers.  These  bills  were  duly  honoured  in  March,  1826. 
There  remained  then  due  to  the  plaintiff,  in  respect  of  the  timber,  £486, 
16s.     From  that  time  to  the  close  of  1827,  repeated  applications  were 
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made  in  vain  to  Edmonds  the  younger  for  payment.  On  the  1st  of 
October,  1827,  Edmonds  the  younger  gave  the  plaintiflfs  a  bill  for  £200, 
drawn  by  him  on  one  Williams,  which  became  due,  and  was  dishonoured 
early  in  December,  1827.  The  plaintiff,  however,  never  returned  it, 
nor  gave  any  notice  of  dishonour.  About  that  time  Edmonds  the 
younger  became  bankrupt,  and  the  plaintiff,  through  his  attorney, 
applied  for  the  first  time  to  the  defendant  upon  his  guaranty,  for  pay- 
ment of  the  £486,  16s.  The  defendant  admitted  his  liability,  but  was 
not  aware  of  the  bill  accepted  by  Williams. 

On  the  part  of  the  defendant  it  was  contended,  at  the  trial,  that  his 
liability  was  discharged  by  the  plaintiff  having  taken  bills  from  the  son, 
and  by  his  not  having  earlier  communicated  to  the  defendant  the  state 
of  the  account.  Payne  v.  Ives,  3  D.  and  K.  664,  was  relied  on. 
r*l  (\7l  ^°^  *^®  plaintiff  it  was  insisted,  that  as  there  was  a  fixed  *day 
L  -I  for  payment,  there  had  been  no  unreasonable  delay  in  applying 
to  the  defendant.  The  chief-justice  told  the  jury,  that  in  order  to  dis- 
charge the  defendant  time  must  have  been  given,  under  such  circum- 
stances, that  the  plaintiff  must  have  lost  his  remedy  against  the  original 
debtor;  and  he  observed  on  the  admission  of  liability  made  by  the 
defendant  himself. 

A  verdict  having  been  found  for  the  plaintiff,  damages  £486,  16s., 

Russell  Serjt.,  moved  to  set  it  aside,  on  the  ground  of  a  misdirection, 
or  to  reduce  the  damages  by  £200. 

The  defendant  was  discharged  by  the  plaintiff's  dealings  with  the  prin- 
cipal debtor.  In  Peel  v.  Tatlock,  1  B.  and  P.  41,  it  was  considered  by  the 
court,  that  delay  in  calling  upon  a  guarantee  does  not  exonerate  him, 
unless  it  can  be  shown  or  presumed  that  he  is  a  loser  thereby.  But  here 
the  defendant  might  well  be  presumed  to  be  a  loser.  Two  years,  during 
which  the  principal  creditor  was  in  good  credit,  the  guarantee  was  never 
called  on.  He  was  applied  to  only  when  the  failure  of  his  principal 
deprived  him  of  any  chance  of  being  reimbursed. 

In  Payne  v.  Ives  and  others,  3  D.  and  R.  664,  the  defendants  gave 
the  following  guarantee : — "  We  undertake  to  indorse  any  bill  or  bills 
Mr.  John  Stubbs  may  give  to  Messrs.  Payne  and  Co.,  in  part  payment 
of  an  order  for  lace  which  is  now  being  executed  for  him.  Messrs  Payne 
and  Co.  to  allow  5  per  cent.,  on  the  amount  of  the  said  bills  for  the  said 
guarantee."  Stubbs  paid  the  plaintiffs  part  of  the  amount  in  money, 
viz.,  £500,  and  gave  them  a  bill  for  the  remainder,  viz.,  £337,  at  eighteen 
months,  and  the  plaintiffs  kept  the  bill  for  seventeen  months  and  ten 
days,  and  then  finding  that  Stubbs  was  insolvent,  applied  for  the  first 
time  to  the  defendants,  Ives  and  Co.,  for  their  indorsement.  And  it  was 
held,  that  the  plaintiffs  were  concluded  by  their  laches,  and  that  the 
defendants  were  not  liable  on  their  guarantee.  Abbott,  C.  J.,  said, 
"  the  general  rule  of  law  upon  such  subjects  is  clear,  namely,  that  the 
demand  must  be  made  within  a  reasonable  and  convenient  time.  But 
for  the  plaintiffs  to  forbear  their  demand  for  seventeen  months  out  of 
r*1081  ^'S^*^^'')  ^*^  neither  reasonable  nor  convenient.  Besides,  *here 
L  -I  the  plaintiffs  lie  by  till  they  learn  that  Stubbs  is  insolvent,  and 
until  they  discover  that  the  indorsement  is  the  only  means  by  which  they 


PRINCIPAL   AND    SURETY.  79 

can  secure  their  debt ;  and,  but  for  that  discovery,  they  probably  never 
would  have  applied  at  all.  That,  I  think,  they  v?ere  not  entitled  to  do 
under  the  agreement,  and,  consequently,  they  ought  not  to  have  re- 
covered in  this  action."  And  Bayley,  J.,  said,  "  The  option  given  to 
the  plaintiffs  ought  to  have  been  made  in  a  reasonable  time,  and,  at  any 
rate,  before  that  event  occurred,  of  which,  if  the  defendants  had  known, 
they  never  would  have  given  the  guarantee."  Holroyd,  J.,  said,  "  The 
plaintiffs  did  not  exercise  their  option  till  within  a  few  days  of  the  bill 
becoming  due,  and  till  they  knew  of  the  insolvency  of  the  acceptor.  I 
think  they  were  not  justified  in  such  delay,  and  that  is  the  only  question 
in  the  cause.  With  respect  to  bonds,  it  is  laid  down  by  Lord  Chief- 
Baron  Comyns,  that  where  a  condition  is  to  do  a  transitory  thing,  with- 
out limiting  the  time,  it  ought  to  be  done  immediately,  that  is,  in  a  con- 
venient time." 

As  to  the  £200  bill,  by  keeping  it  and  giving  no  notice,  it  is  quite  clear 
that  the  plaintiff  made  it  his  own.  The  death,  bankruptcy,  or  known 
insolvency,  Eussel  v.  Langstaffe,  Dougl.  514 ;  Esdaile  v.  Sowerby,  11 
East,  114,  of  the  drawer,  or  his  being  in  prison,  Haynes  v.  Birks,  3 
Bos.  and  Pul.  601,  constitute  no  excuses  either  at  law  or  in  equity  for  the 
neglect  to  give  due  notice  of  non-acceptance  or  non-payment ;  and  the 
reason  is,  that  many  means  may  remain  of  obtaining  payment  by  the  aid 
of  friends  or  otherwise,  of  which  it  is  reasonable  that  the  drawer  and 
indorsers  should  have  the  opportunity  of  availing  themselves ;  and  it  is 
not  competent  to  the  holders  to  show  that  the  delay  in  giving  notice  has 
not  in  fact  been  prejudicial. 

Besides,  the  taking  the  bill  was  a  discharge,  at  least  pro  tanto,  as 
giving  time,  for  an  hour  discharges  the  surety.  Defendant's  acknow- 
ledgment could  not  affect  his  rights,  when  made  in  ignorance  of  the 
circumstances.  In  the  case  of  a  bill  of  exchange,  a  promise  to  pay,  by 
an  indorser  or  other  party,  if  made  without  a  knowledge  of  the  laches  of 
the  holder  in  respect  of  such  a  bill,  will  not  be  binding.  Blessard  v. 
Hirst  and  Another,  Burr.  2670;  Goodall  and  Others  v.  DoUey,  1  T.  K. 
712. 

*In  this  last  case,  a  bill  drawn  in  favour  of  defendant,  payable  ^^^  ^g-. 
11th  January,  1787,  was  presented  for  acceptance  by  the  plain-  L  J 
tiffs  on  the  8th  November,  1786,  when  acceptance  was  refused ;  they 
gave  no  notice  to  the  defendant  till  the  6th  January,  1787,  and  then 
they  did  not  say  when  the  bill  was  presented.  The  defendant  proposed 
paying  by  instalments,  which  offer  was  rejected  by  the  plaintiffs,  and  they 
brought  the  action.  Heath,  J.,  ruled  that  the  defendant  was  discharged 
for  want  of  notice,  and  that  his  offer  to  pay  being  made  in  ignorance  of 
the  circumstances  was  not  binding :  the  jury  found  a  verdict  for  the 
defendant,  and  upon  cause  shown  against  a  rule  for  a  new  trial,  the  court 
held  the  direction  and  the  verdict  right. 

TiNDAl,  0.  J. — This  is  not  a  case  for  a  new  trial.  There  are  two 
points  on  which  it  is  suggested  the  jury  have  been  misdirected.  The 
first,  that  mere  laches  in  the  party  secured  will  operate  as  a  discharge  to 
the  surety  :  but  no  case  goes  to  that  extent,  and  there  are  many  which 
establish  the  reverse.     1  am  far  from  saying  there  may  not  be  an  extreme 
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case  of  laches  amounting  to  fraud,  and  fraud  would  be  a  defence  to  the 
action,  but  not  mere  negligence.  In  Trent  Navigation  Company  v.  Har- 
ley,  10  East,  84,  the  obligees  in  a  bond  conditioned  for  the  principal 
obligor  to  account  for  and  pay  over  tolls,  did  not  examine  his  accounts 
for  eight  or  nine  years,  and  did  not  call  for  payment  so  soon  as  they 
might  have  done,  but  they  obtained  a  verdict  in  their  favour;  and  on  a 
motion  for  a  new  trial.  Lord  Ellenborough  said,  "  The  only  question  is, 
Whether  the  laches  of  the  obligees  in  not  calling  on  the  principal  so  soon 
as  they  might  have  done,  be  an  estoppel  at  law  against  the  sureties  ?  I 
know  of  no  such  estoppel  at  law,  whatever  remedy  there  may  be  in 
equity."  The  case  of  Payne  v.  Ives  was  on  an  executory  promise  to 
indorse  in  future  any  bills  Stubbs  might  give  in  payment  for  lace,  and 
no  application  was  made  to  the  defendants  till  nearly  eighteen  months 
after  the  bill  was  given.  That  might  so  alter  the  state  of  things  as  to  be 
too  late  in  an  executory  contract.  But  that  will  not  govern  the  case  of 
a  guarantee.  The  second  objection  is,  that  the  mere  giving  of  time  on 
r*nm  ^^^  ^^^^  would  discharge  the  defendant;  but  *in  English  v.  Dar- 
L  J  tey,  2  B.  and  P.  61,  it  was  held,  that  merely  giving  time,  with- 
out an  engagement  to  suspend  the  usual  remedies,  will  not  discharge  the 
surety.  The  point  here  was  left  to  the  jury  upon  the  material  question, 
whether  time  had  been  given  under  such  circumstances ;  and  it  appeared 
to  me  that  they  found  correctly. 

Park,  J. — 1  concur  with  my  Lord  Chief-Justice.  In  the  London 
Assurance  Company  v.  Buckle,  4  B.  Moore,  153,  which  was  an  action 
of  debt  on  a  bond  for  £2000  duly  executed  by  an  insurance  broker  as  the 
principal  obligor,  and  two  sureties  with  a  certain  condition,  it  was  held, 
that  the  sureties  were  not  discharged  by  the  laches  of  the  obligees  in 
suflfering  the  credit  of  the  broker  to  run  on  so  long  beyond  the  six  months 
stipulated  by  the  bond.  I  fully  concur  in  the  doctrine  there  laid  down, 
and  that  case  is  stronger  than  the  present. 

Btjreough,  J. — The  direction  to  the  jury  cannot  be  impeached. 

Gaselee,  J. — I  think  a  surety  has  a  duty  upon  him  to  go  and  inquire 
as  to  the  state  of  the  transaction.  In  Orme  v.  Young,  1  Holt,  85,  there 
was  delay  in  giving  notice,  and  yet  the  surety  was  holden  not  to  be  dis- 
charged. Bule  refused. 


r*im  *'^H^N   A  CO-SXIRETT  OBTAINS  FROM  THE  PEINCrPAL  DEBTOR  A 
L  J        SECXJRITY,  HE   IS   NOT  ENTITLED  TO   APPLY  THE  WHOLE  PRO-, 

CEEDS  TO  HIS  OWN  RELIEF,  BUT  IS  BOUND  TO  COMMUNICATE  THE 
SECURITY  TO  THE  OTHER  CO-SURETIES  ;  BUT  IF  HE  IS  A  CREDITOR  OF 
THE  PRINCIPAL  DEBTOR  IN  OTHER  OBLIGATIONS,  HE  IS  ENTITLED  TO 
APPLY  THE  SECURITY  FIRST  IN  SATISFACTION  OF  THESE  OBLIGATIONS. 

I CAMPBELL  V.   CAMPBELL. 

July  18,  l'r'75.— S.     Morr.  2132.     2  Hailes,  641. 
John  Campbell  of  Cloehombie,  now  deceased,  and  James  Campbell 
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of  Balinaby,  were  bound  with  Major  Donald  Campbell,  of  Caatlesween, 
in  a  bond  to  the  Bank  of  Scotland,  for  £650  sterling. 

Mr.  Campbell  of  Duntroon,  and  David  Campbell  now  of  Clochombie, 
became  bound  by  the  major  in  another  bond  of  £700  sterling,  to  Mr. 
Lockhart. 

The  major  being  called  upon  to  pay  these  and  other  debts,  to  the 
amount  altogether  of  £4000  sterling,  Colonel  Donald  Campbell,  in  order 
to  relieve  him,  paid  the  debts  to  the  bank,  and  to  Mr.  Lockhart,  and 
took  assignments  to  them,  and  likewise  advanced  the  remainder  of  the 
£4000 ;  and  he  at  the  same  time  got  from  the  major  an  heritable  secu- 
rity upon  bis  estate.  And  some  time  afterward,  the  colonel  having  re- 
ceived payment  of  his  whole  sums  advanced,  from  Clochombie,  he  assigned 
in  his  favour  the  debts  and  securities,  in  the  same  way  as  they  stood  in 
his  own  person.  And  Clochombie  now  claiming  from  Duntroon  one 
half  of  the  £700  bond,  in  which  they  were  joint  cautioners  for  Major 
Campbell,  it  was 

Pleaded  on  behalf  of  Duntroon ; — That  he  was  not  obliged  to 
make  payment  of  any  part  of  the  debt,  without  being  assigned  to  a  pro- 
portional part  of  the  heritable  security:  That  co-cautioners  are  con- 
sidered in  the  eye  of  law  as  so  many  socii  or  co-partners,  so  that,  what- 
ever loss  may  in  the  issue  accrue  from  the  joint  obligation,  it  must  fall 
equally  upon  all ;  in  the  same  way  as  in  a  society,  whatever  loss  there 
is  at  the  winding  *up  of  the  co-partnery  concern,  it  divides  i-jiciiot 
equally  among  all  the  co-partners.  L        J 

Answered;  That  Clochombie  was  willing  to  assign  the  debt  to  the 
extent  of  the  half  which  Duntroon  was  to  pay,  if  he  desired  such  an 
assignation,  in  order  to  enable  him  to  operate  his  relief  against  the  prin- 
cipal debtor  Major  Campbell;  but  that  he  was  not  bound  to  convey  the 
heritable  security,  which  stood  in  his  person  for  the  whole  of  the  above 
debts,  at  least  he  was  not  bound  to  convey  it  to  his  own  prejudice,  or  so 
as  to  enable  any  other  person  to  compete  with  him ;  but  he  had  no 
objection  to  convey  it,  reserving  a  preference  to  himself  for  the  whole 
sums  due  to  him ;  and  he  apprehended  he  could  not  be  obliged  to  assign 
in  any  others  terms,  being  entitled  to  keep  up  the  security  for  his  own 
behoof,  till  the  last  shilling  of  the  sums  due  to  him  was  paid ;  for  that 
the  principle  contended  for,  of  an  alleged  eo-partnery  or  society  among 
cautioners,  has  no  solid  or  legal  foundation  in  the  case  of  a  security 
obtained  by  one  of  the  cautioners  for  his  own  relief. 

Lord  Kaimes. — I  do  not  understand  any  principle  of  law  which 
makes  a  society  of  co-cautioners.  It  is  a  rule  in  equity  that  a  cre- 
ditor must  deal  with  candor  among  cautioners,  so  as  to  assign,  that 
each  may  pay  a  proportion,  and  be  proportionally  relieved.  If  a  cau- 
tioner has  got  a  security,  upon  the  same  principle,  he  is  bound  to  assign 
to  co-cautioners,  that  they  may  be  relieved.  But  equity  goes  no  farther, 
for  no  man  is  bound  to  sacrifice  his  own  interest ;  thus  one  being  a 
catholic  creditor  is  not  bound  to  assign  a  secondary  security.  If  such 
is  the  case  of  the  original  creditor,  he  may  assign  to  a  stranger;  and  if 
to  a  stranger,  why  not  to  a  cautioner  ? 

Lord  Hailes. — ^In  the  Dictionary,  where  the  caseof  Brodie  is  quoted 

July,  1858.— 6 
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from  Lord  Stair,  it  is  said  that  co-cautioners  are  as  partners  in  a  society. 
It  has  been  observed,  for  Clochombie,  that  this  is  no  more  than  an  argu- 
ment or  an  illustration  used  by  one  of  the  parties.  The  better  answer 
would  have  been,  that  there  is  no  such  expression  in  the  argument  as 
recited  by  Lord  Stair ;  so  that  this  is  at  best  an  illustration  by  the 
j.^^  ^  „^  author  *of  the  Dictionary.  I  do  not  understand  the  nature  of 
L  J  the  co-partnery  for  which  Duntroon  pleads.  It  is  a  commune 
negotium,  of  which  he  may  take  the  benefit  or  not,  as  he  pleases  j  from 
which  he  may  at  his  pleasure  draw  benefit  without  incurring  loss ;  and 
of  which,  by  splitting  it,  he  may  take  a  part  and  leave  a  part.  If 
Clochombie  does  not  communicate  to  Duntroon,  Duntroon  will  be  just 
as  he  was,  while  the  debt  remained  in  Colonel  Campbell.  If  Clo- 
chombie does  communicate,  he  himself  may  be  a  loser.  All  this  hap- 
pening in  a  society  is  beyond  any  notion  that  I  have  of  a  society. 

Lord  CoAiiSTON. — ^I  think  that  the  interlocutor  must  be  varied  in 
part.  In  determining  this  cause,  it  is  not  necessary  to  determine  the 
general  point  of  law,  how  far  a  cautioner,  acquiring  a  security,  is  bound 
to  communicate  it.  But  that  it  is  not  the  question  here ;  the  question 
is  concerning,  a  separate  security  obtained  by  a  creditor,  and  assigned  to 
a  distressed  cautioner.  I  think  that  the  cautioner  is  bound  to  communi- 
cate. Colonel  Campbell  is  creditor  in  three  diflFerent  debts.  This 
cause  must  be  determined  as  if  there  had  been  three  separate  securities. 
Colonel  Campbell  was  entitled  to  retain  the  whole  security  till  all  was 
paid.  Clochombie  is  entitled  to  retain  until  payment  of  the  debt  in  which 
Balnair  is  bound,  and  until  payment  of  the  debt  in  which  he  him- 
self is  bound.  The  debt  in  which  Clochombie  and  Duntroon  are  bound, 
is  the  only  debt  to  be  judged  of.  When  a  creditor  has  an  heritable  secu- 
rity and  a  cautioner,  on  the  cautioner's  paying  he  must  assign  the  heritable 
security.  Upon  payment  of  their  respective  shares,  the  cautioners  are 
entitled  to  have  the  debt  made  over  to  them.  A  private  transaction 
between  a  creditor  and  one  cautioner  cannot  hurt  the  other  cautioner. 
Clochombie  is  obliged  to  assign  a  proportional  part  of  the  security,  but 
under  this  quality,  that  he  himself  be  not  hurt  as  to  the  other  two  debts. 

Lord  MoNBODDO — Both  parties  have  properly  resorted  to  the  Roman 
law.  It  was  said  that  there  was  a  society  among  cautioners.  I  see 
nothing  of  that  in  the  Roman  law,  nor  in  ours.  Parties  may  be  bound 
r*n41  ^  cS'Utioners  without  knowing  *one  another.  The  relief  given  is 
L  -I  founded  on  the  actio  negotiorum  gestorum  by  the  Roman  law. 
Our  law  has  gone  further,  and  has  given  the  same  action,  not  against 
the  debtor  only,  but  also  against  the  co-cautioners.  Hence  a  cautioner 
paying  the  whole  debt  has  an  action  against  the  co-cautioner  actione 
negotiorum  gestorum  directa.  He  is  also  obliged,  actione  contraria,  to 
communicate  the  benefit.  Suppose  that  Mr.  Lockhart  had  not  been 
satisfied  with  his  security,  and  had  taken  an  heritable  bond,  he  would 
have  been  obliged  to  assign  the  heritable  security  on  receiving  payment. 

The  same  is  the  case  as  to  Colonel  Campbell,  and  would  have  been 
although  the  debt  had  gone  through  an  hundred  hands.  There  are 
other  debts  to  the  extent  of  £3300  sterling,  with  additional  security  : 
what  difierenoe  does  that  make  ?    The  co-cautioner  was  entitled  to  have 
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demanded  an  assignation  to  the  £700  on  payment.  And  if  this  was 
competent  to  Clochombie,  it  must  be  competent  to  Duntroon. 

Lord  Covington. — Of  the  opinion  last  given.  The  principle  of  the 
interlocutor  is  just  among  creditors  not  connected,  but  there  is  a  differ- 
ence as  to  co-cautioners.  There  there  is  a  bona  fides,  which  requires 
equality.  They  who  are  bound  in  the  £700  are  entitled  to  a  propor- 
tional share  of  the  security.  All  are  co-principals  with  regard  to  the 
creditor.  The  counsel  for  Clochombie  said  that  it  was  hard  to  establish 
a  connexion  between  co-cautioners,  who  know  nothing  of  each  other.  I 
see  no  hardship  in  that.  The  Eoman  law  was  full  of  subtleties  on  this 
point.  There  was  a  verborum  obligatio,  and  certain  words  were  re- 
quired for  constituting  it.  If  the  correi  debendi  acceded  at  different 
times,  it  was  understood  that  there  were  different  debts.  This  was 
afterwards  altered  on  principles  of  justice.  I  think  that  cautioners  are 
correi  debendi,  and  bound  in  relief  to  one  another.  If  this  were  not 
the  case,  injustice  might  be  introduced.  Here  the  co-cautioners  were 
originally  bound  equally.  The  intervention  of  Colonel  Campbell  makes 
no  difference  when  Colonel  Campbell  assigns  to  Clochombie  :  How  can 
Clochombie  divest  himself  of  this  cautionaiy  obligation  ? 

LoKD  President. — Lord  Coalston's  proposal  seems  to  have  r,|f|ic-i 
*much  equity  in  it.  The  other  opinions  go  on  this  principle,  L  J 
that  Colonel  Campbell  was  entitled  to  the  whole  benefit  of  his  security, 
and  not  obliged  to  assign  a  proportional  part.  If  so.  How  can  the  per- 
son who  steps  into  his  shoes  be  in  a  worse  situation  ? 

Lord  Alemoee. — Equality  is  the  thing  in  my  view.  How  would  the 
case  have  stood  as  to  Colonel  Campbell  ?  Upon  his  heritable  security 
he  was  safe,  as  far  as  the  estate  went.  As  for  the  residue,  he  must  have 
recurred  against  the  cautioners.  What  more  had  the  cautioners  to  say  ? 
In  the  case  that  has  happened,  Clochombie  must  assign  after  having 
secured  himself  as  to  the  other  debts. 

Lord  Kaimes. — If  Clochombie  once  gets  payment  of  the  debt,  in 
which  he  alone  is  bound,  he  must  communicate  quoad  ultra. 

Lord  Gaedenston. — Colonel  Campbell  was  not  bound  to  assign  in 
part,  nor  was  any  stranger.  I  see  no  difference  as  to  the  case  of  a  cau- 
tioner. 

LoED  Peesident. — It  comes  to  this,  that  a  co-cautioner  should  not  do 
anything  by  which  a  co-cautioner  may  be  hurt. 

The  lords  found,  "  that  Clochombie  is  entitled  to  apply  said  heritable 
security  for  relief  and  payment  of  the  first  and  last  of  these  debts,  (viz., 
the  debt  to  the  bank,  and  balance  advanced  by  Colonel  Campbell,)  and 
in  so  far  is  not  bound  to  communicate  it,  or  any  part  of  it,  to  the  peti- 
tioner. But  as  to  the  debt  originally  due  to  Mr.  Lockhart,  findj  he 
must  communicate  said  heritable  security  to  the  petitioner,  to  the  effect 
that  any  loss  on  that  debt  may  be  borne  by  him  and  the  petitioner  pro- 
portionally, but  not  to  compete  with  the  respondent  as  to  the  other  two 
debts." 
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[*116]  *II.— MILLIGAN  v.   GLEN. 

May  20,  1802.— S.     Mor.  2140. 

Glen  and  Milligan  were  co-cautioners  for  Mouncie  in  a  bond  of 
credit.     Glen  obtained  for  himself  an  heritable  security  in  relief. 

Mouncie  became  insolvent,  and  the  heritable  property  over  which  Glen 
had  security,  was  sold  by  trustees  appointed  by  Mouncie.  The  proceeds 
were  received  by  Glen,  who  paid  to  the  bank  the  half  of  the  sum  due 
by  Mouncie  upon  his  cash  account.  Milligan,  the  other  cautioner,  hav- 
ing been  forced  by  diligence  to  pay  the  balance,  brought  an  action 
against  Glen  for  relief  of  one-half  of  this  balance. 

Pleaded  for  Glen  ; — He  had  already  paid  one-half  of  the  debt,  and 
could  be  liable  for  no  part  of  the  other  half. 

Answered ; — ^The  sum  paid  by  Glen  did  not  come  out  of  his  own 
pocket,  but  out  of  the  funds  of  the  bankrupt ;  and  although  Glen  had 
obtained  an  heritable  security,  ex  facie  to  himself  only,  he  was  bound 
to  communicate  the  benefit  of  it  to  his  co-cautioner. 

The  court  having  judged  of  the  cause  on  informations,  decerned  against 
the  defender  in  terms  of  the  libel ;  thereby  deciding,  in  conformity  with 
opinions  delivered  on  the  bench,  that  a  cautioner  obtaining  a  security  in 
relief  to  himself,  which  has  the  effect  of  operating  payment  of  the  debt 
out  of  the  funds  of  the  principal  debtor,  is  bound  to  communicate  the 
benefit  of  that  security  to  co-cautioners. 


r*1 1 71  *^^^^^  CO-STJRETIES   ARE  NOT  BOUND   FOR  THE  WHOLE  DEBT, 
L  J        BUT  EACH  FOR  A  PARTICULAR  SUM,  A  CO-SURETY  WHO  OBTAINS 

A  SECURITY  EROM  THE  PRINCIPAL  DEBTOR  IS  NOT  BOUND  TO  COMMU- 
NICATE THE  BENEFIT  OP  IT  TO  THE  OTHER  CO-SURETIES. 

LAWRIE   V.    STEWAET. 
June  6,  1823. — S.     2  S.  32T. 

Mbnzies  entered  into  a  private  contract  with  his  creditors  to  pay  a 
composition  on  his  debts,  in  three  instalments.  For  the  last  of  these 
instalments,  the  pursuer,  Lawrie,  with  Stewart  and  others,  became  cau- 
tioners in  a  bond  to  a  trustee.  Lawrie  bound  himself  for  £500  Stewart 
for  £1000,  and  the  other  defenders  for  £300  each,  «  or  such  parts  or 
portions  of  the  said  sums  respectively,  as -shall  be  found  necessary  for 
paying  the  said  last  instalment  of  the  said  composition ;  and  that  accord- 
ing to  the  amount  of  the  said  sums  subscribed  by  us  respectively  "  so  as 
to  enable  the  trustee  to  pay  the  last  instalment,  "  or  the  deficiency  that 
may  remain  thereof."  It  was  then  declared,  that  each  was  to  be  liable 
only  to  the  extent  of  the  sum  for  which  he  bound  himself,  and  no  far- 
ther.    By  a  transaction  between  the  bankrupt  and  the  defenders  they 
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were  secured  against  any  loss ;  but  Lawrie  was  obliged  to  pay  the  £500 
which  he  had  subscribed.  He  then  brought  an  action  against  the  de- 
fenders, to  compel  them  to  communicate  to  him  a  proportional  part  of 
the  relief  which  they  had  obtained.  They  maintained,  that  they  were 
not  obliged  to  do  so,  because  they  were  not  joint  cautioners. 

The  lord  ordinary  assoilzied  them,  in  respect,  "  that  the  defenders 
were  not  correi  with  the  pursuer ;  but  that  each  of  the  parties  was  bound 
to  the  amount  of  his  own  individual  subscription,  in  the  same  manner 
as  if  the  obligations  had  been  granted  by  separate  and  distinct  bonds." 

The  court,  on  advising  two  petitions  and  answers,  by  a  majority,  ad- 
hered, but  found  no  expenses  due. 

Lords  Hermand  and  Gillies  were  of  opinion,  that  the  *par-  p^, .  g-. 
ties  were  engaged  in  a  commune  negotium,  being  cautioners  for  L  J 
the  same  person,  the  same  debt,  and  to  the  same  creditors ;  and  there- 
fore, were  truly  joint  cautioners,  and,  as  such,  bound  to  communicate  the 
benefit  of  any  separate  relief.  But  the  other  three  judges,  Loeds  Pkesi- 
DENT,  SuoooTH,  and  Balgray,  agreed  with  the  opinion  of  the  lord 
ordinary. 


WHERE  a  CREDITOR  PROCEEDS  FIRST  AGAINST  THE  ESTATE  OE  AN  IN- 
SOLVENT CO-SURETY,  HE  IS  RANKED  ON  SUCH  ESTATE  FOR  THE  FULL 
AMOUNT  OP  THE  "WHOLE  DEBT,  AND  THE  CREDITORS  OF  SUCH  CO- 
SURETY HAVE  NO  CLAIM  OF  RELIEF  AGAINST  THE  OTHER  CO-OURE- 
TIES,  EXCEPT  IN  SO  FAR  AS  THE  AMOUNT  OF  DIVIDEND  RECEIVED 
FROM  THE  ESTATE  OF  THE  INSOLVENT  CO-SURETY  EXCEEDS  THE  SUM 
WHICH  HE  WOULD  HAVE  PAID  IF  HE  HAD  CONTINUED  SOLVENT. 

CKANSTOUN   v.   M'DOWAL. 

May  22,  1798.— S.    Mor.  2552. 

Dr.  John  M'Farlane  was  joint  obligant  with  James  M'Dowal  elder, 
and  James  M'Dowal  younger,  in  bonds  for  £3630.  The  Doctor,  how- 
ever, was  only  cautioner  for  the  others,  who  granted  him  a  bond  of 
relief. 

James  M'Dowal  elder,  and  Archibald  M'Dowal,  were  cautioners  for 
Dr.  M'Farlane,  in  a  bond  for  £1000  to  Dr.  John  Trotter. 

Dr.  M'Farlane  and  James  M'Dowal  younger,  were  cautioners  for 
Archibald  M'Dowal,  as  treasurer  of  Heriot's  Hospital,  and  in  a  cash 
account  which  he  held  with  the  Royal  Bank ;  and  Archibald  M'Dowal 
having  become  bankrupt,  his  cautioners  were  made  liable  to  the  hospital 
for  a  balance  of  £757,  4s.  4^.,  and  to  the  bank  for  a  balance  of  £243, 
19s.  bd. 

Dr.  M'Farlane,  in  1788,  died  insolvent;  but  he  was  never  rendered 
bankrupt  under  any  of  the  statutes.  His  son,  Mr.  John  M'Farlane, 
having  served  heir  to  him  cum  heneficio,  and  expede  a  confirmation  as 
his  executor,  disposed  of  his  whole  heritable  and  moveable  property, 
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r*ncn  ^^°®P*  *^  entailed  estate  *whicli  was  not  liable  for  his  debts. 
L        J  These  funds  were  insufficient  to  pay  10«.  a  pound  of  his  debts. 

Mr.  M'Farlane  brought  a  multiplepoinding,  in  which  he  called  both 
the  proper  creditors  of  his  father,  and  those  to  whom  he  was  bound  as 
cautioner  for  the  Messrs.  M'Dowals,  for  the  purpose  of  having  the  funds 
divided.  The  purchaser  of  the  Doctor's  heritable  property  consigned 
the  price,  and  likewise  brought  a  multiplepoinding  for  the  same  object. 
These  actions  were  conjoined,  and  the  creditors  of  Dr.  M'Farlane  ap- 
pointed Thomas  Cranstoun,  writer  to  the  signet,  their  common  agent  and 
trustee ;  and  in  compliance  with  their  request,  and  an  order  of  court, 
Mr.  John  M'Farlane  executed  a  trust-disposition  in  his  favour,  for  behoof 
of  the  whole  creditors. 

James  M'Dowal  elder  and  younger  were  by  this  time  dead.  But 
although  the  fortune  left  by  them  was  more  than  sufficient  to  pay  their 
debts,  many  of  their  creditors,  to  whom  Dr.  M'Farlane  had  become 
cautioner,  claimed  on  his  estate  for  their  whole  debts,  and,  in  conse- 
quence, drew  dividends  from  it  to  the  amount  of  £1441,  3s.  jd. 

The  debt  due  to  Heriot's  Hospital  and  the  Eoyal  Bank,  for  which 
James  M'Dowal,  junior,  and  Dr.  M'Farlane,  were  joint  cautioners  for 
Archibald  M'Dowal,  were  also  ranked  for  their  full  amount  on  Dr. 
M'Farlane's  funds.  The  hospital  drew  from  them  £358, 13s.  id.,  and  the 
bank  £114,  2s. ;  but  these  sums  fell  short  of  one  half  of  the  debts  due 
to  these  creditors. 

Dr.  Trotter  was  ranked  as  a  proper  creditor  of  Dr.  M'Farlane  for  his 
bond  of  £1000,  and  bygone  interest ;  and,  after  deducting  the  dividends 
which  he  drew,  there  remained  due  to  him  £1060,  Is.  5d. 

By  the  decree,  ranking  the  creditors  of  Dr.  M'Farlane,  the  proper 
creditors  of  Archibald  M'Dowal,  and  of  James  M'Dowal  senior  and 
junior,  were  ordained  to  assign  their  debts  to  Mr.  Cranstoun,  to  the  ex- 
tent of  the  dividends  for  which  they  were  ranked  before  drawing  them. 

Mr.  Cranstoun  afterwards  brought  an  action  against  Miss  James-Ann 
M'Dowal,  the  representative  of  James  M'Dowal  senior  and  junior,  con- 
cluding, that  she  should  relieve  Dr.  M'Farlane's  estate,  1st,  Of  the  bonds 
in  which  he  became  cautioner  for  their  proper  creditors ;  2dly,  Of  one 
r*120'|  ^^'^  °^  *^®  *debts  in  which  James  M'Dowal,  junior,  and  Dr. 
L  J  M'Farlane  were  jointly  cautioners  of  Archibald  M'Dowal.  The 
summons  further  concluded  for  a  settlement  of  accounts,  and  payment 
of  what  should  be  found  due  to  Dr.  M'Farlane's  estate. 

Miss  M'Dowal,  in  defence,  contended.  That  as  she  had  a  right  to  be 
relieved  by  Dr.  M'Farlane  of  the  bond  to  Dr.  Trotter,  in  which  James 
M'Dowal,  senior,  was  cautioner,  and  also  of  a  full  half  of  the  debts  for 
which  James  M'Dowal,  junior,  and  Dr.  M'Farlane,  were  bound  as  cau- 
tioners for  Archibald  M'Dowal,  she  was  entitled  to  set  off  these  claims 
against  the  dividends  which  had  been  paid  to  her  proper  creditors  from 
Dr.  M'Farlane's  funds. 

The  lord  ordinary  remitted  the  cause  to  Mr.  Keith,  accountant,  who 
gave  in  a  report  containing  two  views. 

The  first  view  supposed  Miss  M'Dowal  entitled  to  set  off  her  claims  of 
relief  against  the  dividends  drawn  by  her  proper  creditors  from  Dr. 


PRINCIPAL    AND    SURETY. 


87 


M'Farlane's  estate.     It  accordingly  debited  her  with  these  dividends, 
being,  .  £1441  15    7 

But,  on  the  other  hand,  she  was  credited  with  the  fol- 
lowing balances  of  Dr.  M'Farlane's  debts,  for  which 
she  was  liable  as  cautioner : 

1.  Dr.  Trotter's  debt,  after  deducting  the  dividends  he 
had  drawn  from  Dr.  M'Farlane's 

estate,  £1060  1     5 

2.  One  half  of  the  cautionary  debt  to 
'  Heriot's  Hospital,  considered  as  Dr. 

M'Farlane's  proper  debt,  deducting 
the  dividends  drawn  from  his  estate 
on  the  whole  debt,  132    2    0^^ 

3.  One  half  of  the  cautionary  debt  to 
the  Royal  Bank,  after  making  the 

like  deduction,  42  10    4 

£1234  13    9^ 


9f= 


By  which  the  balance  due  to  the  pursuer  by  the  de- 
fender, was  £207  1 
*Mr.  Keith's  second  view  proceeded  on  the  supposition,  1st,  r:^i2i-i 
That  Miss  M'Dowal  was  not  entitled  to  set  oflf  her  claims  of  re-  L  J 
lief  against  the  dividends  drawn  by  her  creditors  from  Dr.  M'Farlane's 
estate ;  and  2dly,  That  as  Heriot's  Hospital  and  the  Royal  Bank  had 
ranked  for  their  full  debts  upon  Dr.  M'Farlane's  estate,  his  creditor  were 
entitled  to  draw  back  from  Miss  M'Dowal,  as  representing  the  other 
cautioner,  one  half  of  the  dividends  which  had  been  paid  to  them.  On 
these  principles,  the  pursuer's  claims  against  Miss  M'Dowal  stood  thus : — 

1.  Amount  of  the  dividends  from  Dr.  M'Farlane's  estate,  drawn  by  the 
creditors  of  James  M'Dowal  elder  and  younger,  £1441  15     7 

2.  One  half  of  £358,  13«.  id.,  drawn  by  Dr.  M'Farlane's 

estate  by  Heriot's  Hospital,     ....       179     6     8 

3.  One  half  of  £114,  2s.,  drawn  by  the  Royal  Bank,      .         57     1     0 


Which  made  the  sum  due  by  Miss  M'Dowal,  £1678    3    3 

In  support  of  this  last  view,  Mr.  Cranstoun  pleaded  as  to  the  first 
point ; — It  being  the  duty  of  every  solvent  person  to  pay  his  own  debts, 
the  defender  ought  to  have  paid  those  of  James  M'Dowal  elder  and 
younger,  in  which  case  they  would  not  have  ranked  on  the  estate  of  Dr. 
M'Farlane.  It  is  therefore,  in  consequence  of  a  tortious  neglect  on  her 
part,  that  her  claim  of  compensation  arises,  and  from  this  wrong  she  can 
be  allowed  to  reap  no  benefit.  According  to  her  plea,  she  would  obtain 
a  preference  on  Dr.  M'Farlane's  funds,  not  only  after  his  death  and  in- 
solvency, but  after  his  effects  have  been  judicially  set  apart  to  be  equally 
divided  among  all  his  creditors,  a  mode  of  obtaining  a  preference  con- 
trary to  the  spirit  of  our  own  law,  and  expressly  reprobated  by  the  civil 
law,  1.  6,  et  7,  ff.  Quae  in  fraud,  cred.  fact.  Voet  de  Compens.  §  9.  And 
the  same  debt,  too,  would  rank  twice  on  the  same  estate.  Thus  Dr. 
Trotter  has  already  drawn  a  proportional  dividend  from  Dr.  M'Farlane's 
estate,  so  that  were  the  defender  allowed  to  set  off  her  claim  to  be  re- 
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lieved  of  that  debt,  against  the  sums  which  Dr.  M'Farlane's 
L  '■^^i  creditors  have  paid  to  account  of  her  proper  debts,  it  would  fol- 
low that  the  debt  to  Dr.  Trotter  would  be  fully  paid  out  of  Dr.  M'Far- 
lane's funds,  while  his  other  creditors  will  not  get  one  half  of  what 
is  due  to  them. 

Besides,  a  creditor  having  a  principal  debtor,  and  a  cautioner  bound 
to  him,  jointly  and  severally,  is  like  a  catholic  creditor  having  two  secu- 
rities, both  of  which  he  may  no  doubt  use  in  what  order  he  pleases,  in 
so  far  as  his  own  interest  is  concerned,  but  not  arbitrarily  to  the  preju- 
dice of  others,  Erskine,  b.  2,  tit.  12,  §  66.  Now,  where  the  principal 
debtor  is  solvent,  the  only  advantage  which  his  creditor  can  derive  from 
ranking  on  the  estate  of  the  cautioner,  is  to  get  more  prompt  payment 
of  his  debt,  or  part  of  it,  than  he  might  otherwise  have  done.  The 
proper  creditors  of  the  cautioner  have  therefore  a  right  to  insist  that 
they  shall  not  be  injured  by  the  manner  in  which  he  has  used  his  two 
securities,  and  that  the  rights  of  all  parties  shall  be  preserved  the  same 
as  if  he  had  followed  the  natural  course,  and  drawn  his  payment  from 
the  principal  debtor;  and  for  this  purpose,  he  is  bound  to  assign  his 
security  to  the  proper  creditors  of  the  cautioner.  Accordingly,  in  this 
case,  the  creditors  of  James  M'Dowal,  senior,  are  expressly  ordained  by 
the  decree  of  ranking  to  assign  their  securities  to  the  pursuer  as  trustee 
for  Dr.  M'Farlane's  creditors,  to  the  extent  of  the  sums  which  they  have 
drawn  from  the  Doctor's  estate.  And  these  sums  are  not  in  law  con- 
sidered as  payment  of  a  debt  or  dividends  from  a  debtor's  estate,  but  as 
a  price  paid  for  the  purchase  of  the  creditor's  right. — Kaimes'  Princi- 
ples of  Equity,  p.  85.  Consequently,  the  pursuer,  as  standing  precisely 
in  the  right  of  the  cedents,  is  entitled  to  draw  back  from  the  defender 
the  money  paid  to  them,  free  from  any  claim  of  compensation  which  she 
might  have  had  against  Dr.  M'Farlane  had  he  been  alive  and  solvent. 
Indeed,  had  it  not  been  for  the  form  of  the  bonds  by  which  Dr.  M'Far- 
lane was  bound  as  joint  obligant,  the  defender's  plea  could  not  have 
occured,  as  the  benefit  of  discussion  would  have  forced  the  creditors  to 
have  taken  payment  from  the  principal  debtor.  The  form,  however,  of 
the  cautionary  obligation  was  merely  for  the  accommodation  of  the  credi- 
tors, and  can  make  no  difference  on  the  right  of  relief  competent  to  the 
cautioner. 

r*1231  *Second  point; — With  regard  to  the  dividends  drawn  by  the 
L  J  Royal  Bank  and  Heriot's  Hospital,  the  pursuerfurther  contended 
That  as  Dr.  M'Farlane  and  James  M'Dowal,  senior,  were  co-cautioners 
to  these  creditors  for  Archibald  M'Dowal,  the  Doctor  was  liable  as  prin- 
cipal debtor  only  for  one  half  of  the  balances  due  to  them.  Consequently, 
they  ought  in  justice  to  have  ranked  only  for  one  half  of  their  debts  on 
Dr.  M'Farlane's  estate,  and  claimed  the  other  half  from  the  defender. 
And  that,  as  it  was  unjust  that  Dr.  M'Farlane's  creditors  should  be 
losers  by  their  having  ranked  arbitrarily  on  the  Doctor's  funds  for  their 
whole  debts,  the  pursuer  was  entitled  to  insist  for  relief  from  Miss 
M'Dowal  of  one  half  of  the  sums  which  they  had  drawn. — House  of 
Lords,  11th  June,  1794,  Creditors  of  Maxwell  v.  Heron,  Mor.  2130. 

Answered  as  to  the  first  point  ;-^Dr.  M'Farlane  was  not  rendered 
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bankrupt  under  any  of  the  statutes  j  and  neitLer  the  deficiency  in  his 
funds,  the  trust-deed  granted  by  his  heir  to  the  pursuer,  nor  the  multi- 
plepoinding  which  has  been  raised,  can  entitle  the  Doctor's  creditors  to 
state  any  plea  which  would  not  have  been  competent  to  himself.  And 
it  is  plain,  that  before  the  Doctor  could  have  claimed  relief  of  the  debts 
which  he  might  have  paid  for  the  defender,  he  must  have  relieved  her 
of  the  obligations  which  her  predecessors  had  undertaken  for  him.  The 
defender  had  no  control  over  her  creditors.  They  were  entitled  to  claim 
on  Dr.  M'Farlane's  estate.  Indeed,  as  they  saw  mutual  claims  of  relief 
existing  in  the  Doctor's  life-time,  it  was  but  just  in  them  to  act  in  such 
a  manner  as  to  give  them  effect,  in  place  of  assisting  the  Doctor's  other 
creditors  to  evade  them.  They  have  accordingly  done  so;  and  there  is 
no  principle  of  law  which  can  prevent  the  defender  from  availing  herself 
of  the  fair  advantage  which  she  has  thereby  obtained.  It  is  indeed  far 
from  being  uncommon,  in  the  distribution  of  an  insolvent  person's  effects, 
for  one  creditor  to  obtain  a  greater  relief,  or  a  broader  preference,  than 
his  competitors,  by  the  accidental  operation  of  other  claims  upon  the 
fund. — 5th  July,  1796,  Trustees  for  Bertram,  Grardner  and  Company  v. 
White. 

The  pursuers  having  obtained  assignations  from  the  defender's  j-^-. „,-. 
creditors,  does  not  in  the  least  strengthen  his  case.  The  sole  L  J 
ground  on  which  they  were  obtained,  was  the  right  which  Dr.  M'Far- 
lane's creditor's  had  to  be  relieved  by  the  defender,  and  this  right  is 
exactly  met  by  her  right  to  be  relieved  by  Dr.  M'Farlane. 

Second  point; — In  defence  against  the  pursuer's  claim  to  be  relieved 
of  one  half  of  the  dividends  paid  to  the  Koyal  Bank  and  Heriot's  Hospital, 
the  defender  answered,  That  the  case  of  Maxwell's  Creditors,  as  decided 
in  the  house  of  lords,  did  not  at  all  bear  upon  the  present.  It  was  no 
doubt  there  found,  that  a  cautioner  paying  the  whole  debt,  could  only 
rank  on  the  estate  of  a  co-cautioner  for  one  half  of  it.  But  here  the 
original  creditors  ranked  for  their  full  debts  on  the  estate  of  one  of  the 
co-cautioners,  which  they  were  clearly  entitled,  and  indeed  called  upon 
to  do,  as  they  would  have  acted  partially  and  unjustly  had  they  done 
otherwise. — 12th  January,  1796,  Hunter  and  Company  v.  Machutcheon. 
And,  as  in  the  present  case,  the  dividends  which  these  catholic  creditors 
have  drawn,  have  not  fully  paid  even  Dr.  M'Farlane's  half  of  the  debt, 
no  claim  for  relief  of  any  part  of  them  can  lie  against  the  defender. 

The  lord  ordinary  found,  "That  this  question  must  be  determined 
by  the  situation  and  circumstances  of  the  parties,  with  respect  to  their 
mutual  obligations  for  each  other  at  the  time  of  Dr.  M'Farlane's  death 
and  bankruptcy,  not  by  the  accidental  and  very  uncommon  situation  and 
circumstances  in  which  the  parties  are  now  placed,  in  consequence  of 
those  creditors  of  the  defenders,  who  held  the  Doctor  bound  in  relief  to 
them,  claiming  upon  his  funds,  and  drawing  dividends  therefrom  before 
they  made  any  demand  upon  the  defender,  who  continued  solvent; 
therefore  the  lord  ordinary  approved  of  the  second  view  reported  by 
Mr.  Keith." 

Miss  M'Dowal  having  reclaimed  against  this  judgment,  the  court, 
(24th  January,  1798,)  upon  the  firs't  point  "Found  the  petitioner  James- 
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Ann  M'Dowal,  and  her  factor  hoo  tutoris,  bound  to  pay  the  respondent, 
(Mr.  Cranstoun,)  as  trustee  for  the  creditors  of  Dr.  John  M'Farlane,  the 
dividends  received  out  of  that  estate  by  the  proper  creditors  of  James 
P^^  „„  M'Dowal  elder  *and  younger ;  but  (upon  the  second  point)  as- 
L  J  soilzied  the  petitioner,  and  her  factor,  from  the  claim  for  any 
part  of  the  dividends  received  out  of  that  estate,  upon  debts  for  which 
Dr.  M'Farlane  was  jointly  bound,  in  respect  these  dividends  do  not 
exceed  the  proportion  of  those  debts  for  which  the  Doctor  was  liable. 

A  reclaiming  petition  for  Mr.  Cranstoun  against  this  judgment,  (27th 
February,  1798,)  upon  the  second  point,  was  refused  without  answers. 
But  one  for  the  defender,  Miss  M'Dowal,  upon  the  other  branch  of  the 
cause,  was  appointed  to  be  answered.  And,  on  advising  this  last  men- 
tioned petition,  with  the  answers,  it  was 

Observed  on  the  bench,  When  the  case  was  formerly  before  the  court, 
it  was  taken  upon  the  supposition,  that  the  giving  effect  to  the  defender's 
claim  of  compensation  would  be  to  allow  the  debt  to  rank  twice  on  the 
same  estate.  It  appears,  however,  on  further  consideration,  that  there 
is  no  double  ranking  in  the  case,  nor  any  injustice  done;  and  that  the 
defender's  plea  is  grounded  on  the  necessary  operation  of  mutual  claims 
of  relief,  and  consequently  of  compensation  or  retention,  which  are  en- 
titled to  their  legal  effects  wherever  they  occur. 

The  lords,  accordingly,  with  only  one  dissenting  voice,  "  altered  the 
interlocutor  reclaimed  against,  and  sustained  the  petitioner's  defences  to 
the  extent  of  £1234,  13s.  9^^'^. 

A  reclaiming  petition  for  Mr.  Cranstoun  was  refused,  (8th  June,  1798,) 
without  answers. 


r*12fil  *''''H^^™  ■*■  CO-SURETY  OBTAINS  FROM  THE  PRINCIPAL  DEBTOR  A 
•-  -I        SECURITY,   THE   CREDITORS   OF  THE   PRINCIPAL  DEBTOR  ARE 

NOT  ENTITLED  TO  OBJECT  TO  THE  BENEFIT  OF   THE   SECURITY  BEING 

COMMUNICATED  TO  THE  OTHER  CO-SURETIES. 


FISHER'S  CREDITORS  v.   CAMPBELL. 

Dec.  18,  1118.— S.    Mor.  2134. 

Angus  Fisher,  merchant  in  Inverary,  Captain  James  Campbell,  and 
others,  in  consequence  of  a  credit  allowed  them  by  M'Adam  and  Co., 
bankers,  to  the  amount  of  £600,  upon  a  cash  account  in  the  name  of 
Fisher,  granted  their  bond,  obliging  themselves,  conjunctly  and  severally, 
to  repay  the  company  the  whole,  or  whatever  part  of  this  sum  should  be 
drawn  out  by  Fisher.  This  credit  was  intended  solely  for  behoof  of 
Fisher,  and  Captain  Campbell  obtained  from  him  an  heritable  security 
over  his  lands  in  relief  of  his  engagement,  on  which  he  was  infeft. 

Fisher  continued  to  operate  on  the  cash  account,  until  the  whole  ere- 
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dit  was  exhausted.     Thereafter  the  company  drew  a  bill  on  the  ohligants 
in  the  bond,  for  the  principal  and  interest,  -virhioh  they  accepted. 

The  company  charged  the  acceptors  with  horning ;  and  as  Fisher,  the 
principal  debtor,  was  now  insolvent,  it  became  necessary  for  the  remain- 
ing co-obligants  to  take  measures  for  paying  up  the  debt.  Accordingly, 
two  of  them  (Campbell  of  Knap,  and  Ochiltree  of  Lindsaig)  paid  each 
into  the  hands  of  Captain  Campbell  their  respective  proportions ;  which, 
with  his  own  share,  being  put  by  him  into  the  hands  of  his  agent,  the 
whole  debt  was  by  the  agent  paid  up  to  the  bank,  and  an  assignation 
taken  of  the  debt  from  the  bank,  and  of  the  bond,  bill,  and  diligence 
thereon,  in  favour  of  Captain  Campbell. 

Several  adjudications  had  been  led  against  Fisher's  lands,  subsequent 
to  Captain  Campbell's  infeftment.  A  ranking  and  sale  was  afterwards 
brought,  in  which  Captain  Campbell  was  ranked  on  his  bond  of  relief 
for  the  principal  sum  of  £600,  or  such  part  of  the  credit  as  had  been 
drawn  by  Angus  Fisher,  in  preference  to  the  adjudging  creditors,  but 
with  reservation  to  the  creditors,  of  all  objections  to  his  claim  until  the 
division  of  the  price.  At  that  time,  appearance  was  made  for  ^^^  „-.. 
the  *oreditors  of  Knap  and  Lindsaig,  both  then  bankrupt,  who  L  J 
insisted,  that  they  were  entitled  to  the  benefit  of  the  heritable  security, 
on  which  Captain  Campbell  stood  ranked,  to  the  extent  of  the  sums 
which  Knap  and  Lindsaig  had  respectively  advanced  towards  payment 
of  the  debt  to  M'Adam  and  Co.  No  objection  was  made  on  the  part  of 
Captain  Campbell ;  but  the  postponed  creditors  of  Fisher  opposed  this 
claim,  and  contended,  that  the  co-obligants  had  no  right  to  a  communica- 
tion of  the  security.     In  support  of  this  objection, 

Pleaded /or  Fisher's  Creditors; — Captain  Campbell  obtained  the  in- 
feftment of  relief  over  Fisher's  subjects  solely  for  his  own  use.  The 
other  co-obligants  rested  on  the  personal  security  of  Fisher ;  and  Camp- 
bell was  under  no  obligation  to  communicate  to  them  his  heritable 
security.  There  is  no  evidence,  that,  in  paying  the  bank  debt,  the  co- 
obligants  put  their  money  into  Campbell's  hands,  under  any  concert  or 
stipulation  of  that  kind.  Though  the  money  of  the  two  other  co-oblig- 
ants came  through  his  hands,  the  debt  must  be  considered  as  paid  up  by 
all  the  three. 

The  case  is  the  same,  as  if  their  co-obligants  had  paid  in  separately 
their  shares  of  the  debt.  Each  of  them  continues  to  have  that  security 
for  his  relief  which  he  originally  had,  and  no  other.  Knap  and  Lind- 
saig remain  mere  personal  creditors  of  the  common  debtor  in  relief. 
Campbell  is  entitled  to  the  benefit  of  his  heritable  right  over  the  sub- 
jects to  relieve  and  secure  himself,  and,  therefore,  may  avail  himself  of 
it,  to  operate  payment,  out  of  them,  of  what  he  contributed  toward  pay- 
ment of  the  debt  to  the  bank.  But,  to  this  extent  aJone  can  his  security 
be  of  any  avail,  even  to  himself.  The  adjudging  creditors  of  Fisher 
have,  therefore,  an  interest  to  object  to  the  co-obligants  of  Campbell 
getting  the  benefit  of  this  heritable  security  for  the  shares  of  the  debt 
paid  by  them.  If  the  objection  is  good,  the  subjects  will  only  be  bur- 
dened with  an  heritable  security  to  the  extent  of  Campbell's  share  of 
the  debt  to  the  bank ;  and  the  whole  benefit  arising  from  the  other  eo- 
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obligants  not  obtaining  a  preference  as  to  their  shares  upon  the  heritable 
security,  will  accrue  to  the  postponed  creditors  of  Fisher,  and  not  to 
Captain  Campbell. 

*  Pleaded  for  the  Creditors  of  the  co-oUigants  ; — It  might  have 
[  J  been  more  beneficial  to  Fisher's  creditors,  that  every  obligant 
had  paid  his  own  share,  and  only  got  an  assignment  to  a  corresponding 
part  of  the  debt ;  for  neither  Fisher,  nor  his  creditors,  had  any  title  to 
restrain  the  company  from  taking  the  payment  of  the  whole  debt  from 
any  one  co-obligant,  and  assigning  him  to  the  whole.  The  transaction, 
therefore,  betwixt  Captain  Campbell  and  the  company,  must  have  its  full 
effect,  being  lawful  and  permissible  to  both  parties ;  and,  by  that  trans- 
action, the  whole  debt  became  heritably  secured,  and  preferable  on  the 
estate  of  Fisher.  Consequently,  the  postponed  creditors  of  Fisher  can 
never  have  a  title  to  anything  more  than  the  reversion  of  the  subjects, 
after  the  payment  of  this  heritable  debt  to  those  who  shall  be  found  to 
have  right  to  it.  And  the  question,  whether  the  co-obligants  are  en- 
titled to  a  communication  of  the  security,  is  entirely  Jms  tertii  to  these 
creditors. 

But,  at  any  rate,  the  co-obligants  would  be  entitled  to  insist  for  a  com- 
munication of  this  security,  even  were  Captain  Campbell  now  opposing 
it.  It  is  evident  on  the  face  of  the  transaction,  that  it  was  understood 
betwixt  Captain  Campbell  and  the  eo-obligants,  at  the  time  they  put  the 
shares  of  the  debt  into  his  hands,  that  there  should  be  a  communication 
of  the  heritable  security  to  them.  On  this  account.  Captain  Campbell 
took  the  assignation  from  the  bank  of  the  whole  debt  in  his  own  name. 
Had  he  been  looking  only  to  relief  for  himself,  he  would  have  taken  the 
assignation  in  his  name,  to  the  extent  only  of  his  share  of  the  debt. 

If  Captain  Campbell  had  paid  up  the  whole  of  this  debt  with  his  own 
money,  he  might  have  insisted  against  any  of  the  co-obligants  for  pay- 
ment of  their  share ;  but  they,  upon  such  payment,  would  have  been 
entitled  to  an  assignment  of  the  separate  heritable  security  in  his  person 
for  their  relief,  to  the  extent  of  what  they  paid.  It  makes  no  difference, 
that,  in  the  present  case,  the  money  was  paid  up  by  the  co-obligants  to 
Campbell,  before  he  had  made  payment  to  the  bank.  The  transaction 
is,  in  substance,  the  same. 

r*i  ooT  '^^^  court  "  found,  That,  after  Captain  Campbell  himself  is 
L  J  *secured,  there  remains  a  residuary  security  to  his  co-cautioners, 
Knap  and  Lindsaig,  on  his  infeftment  in  the  lands  of  Auchendryan,  and 
therefore  repel  the  objection  to  the  decreet  of  ranking ;  and  decern." 


A  CO-SURETY  WHO  HAS  PAID  THE  FULL  AMOUNT  OF  THE  DEBT  OP  THE 
PRINCIPAL  DEBTOR,  IS  NOT  ENTITLED  TO  RANK.  ON  THE  ESTATE  OP  AN 
INSOLVENT  CO-SURETY  POR  THE  WHOLE  DEBT  TO  THE  EFFECT  OP  ENA- 
BLING  HIM  TO   DRAW  THE   SUM    WHICH    THE  INSOLVENT   CO-SURETY 
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WOTJLD    HAVE    PAID,   IP   HE   HAD   CONTINUED  SOLVENT,    BUT    HE  IS 
ENTITLED  TO  BANK  FOR  THAT  SUM  ONLY. 

MAXWELL'S   CKEDITOES  V.   HEKON'S  TRUSTEES. 
Feb.  8,  1'792.— S,  Morr.  2136.  HoDse  of  Lords,  June  11,  1794.— 3  Paton,  350. 

Sir  Robert  Maxwell  of  Orohardtown,  Mr.  Heron  of  Heron,  and 
Mr.  Maxwell  of  Cargen,  were  jointly  bound  for  large  sums  of  money. 
But  Mr.  Maxwell  was  truly  the  debtor,  the  other  two  having  interposed 
as  cautioners  for  him. 

Mr.  Maxwell  became  insolvent,  and  soon  after  Sir  Robert  Maxwell 
conveyed  his  lands  to  a  trustee  for  the  benefit  of  his  creditors.  Upon  a 
sale,  a  very  great  deficiency  appeared. 

In  the  meanwhile,  Mr.  Heron  having  been  obliged  to  pay  the  whole 
debts,  obtained  an  assignment  in  the  name  of  Sir  William  Forbes  and 
Company,  as  his  trustees.  In  virtue  thereof  he  claimed  to  be  ranked  on 
the  proceeds  of  Sir  Robert  Maxwell's  lands,  for  the  whole  suras  paid  by 
him,  to  the  effect  of  his  recovering  a  full  moiety  of  these  sums.  This 
was  opposed  by  the  other  creditors  of  Sir  Robert  Maxwell,  who 

Pleaded  ; — In  a  question  with  the  creditor,  every  oo-qbligant  is  debtor 
to  the  full  amount  of  the  debt.  And  therefore  the  creditor  is  at  liberty 
to  attach  their  respective  estates  to  that  extent.  Care  only  is  to  be  taken, 
that  he  s^all  not  on  the  whole  receive  more  than  is  truly  due  tp  him. 

But  in  a  question  between  the  co-obligants  themselves,  each  of  them 
is  debtor  only  in  his  due  proportion  of  the  debt ;  and  this  proportion  can- 
not be  inloreased,  directly  or  indirectly,  by  *any  operation  of  the  j.^-.  nn-i 
creditor,  or  of  the  co-obligants ;  Creditors  of  M'Grhie  v.  Tait,  18th  <-  J 
November  1785,  voce  solidum  etpro  rata. 

In  some  cases,  it  is  true,  a  creditor  may  be  ranked  for  more  than  is 
due  to  him  at  the  time.  Thus  a  creditor,  after  a  sequestration,  might, 
by  the  Bankrupt  statute  of  1783,  be  ranked  for  the  whole  sums  due  at 
the  date  of  the  sequestration,  although  he  had  afterwards  recovered  a  part 
from  collateral  securities ;  but  that  could  only  be  done  where  the  bank- 
rupt might  have  been  sued  for  the  whole  j  a  proceeding  inadmissible 
with  regard  to  a  co-cautioner.  And  in  no  instance  could  the  claim  be 
increased  after  the  sequestration,  which,  however,  would  happen  if  one 
of  two  co-cautioners,  who,  during  the  solvency  of  the  other,  could  only 
insist  for  a  proportional  relief,  were  to  be  permitted,  in  consequence  of 
a  bankruptcy,  to  demand  payment  of  the  whole. 

A  cautioner,  after  the  bankruptcy  of  his  co-obligant,  cannot  enlarge 
his  claim  of  relief,  more  than  an  ordinary  creditor  can  enlarge  his  claim 
of  debt.  And  were  it  allowed  to  all  the  creditors,  the  only  consequence 
would  be  a  nominal  increase  of  the  debts,  while  the  fund  of  division  re- 
mained the  same.  Nor  could  the  assignment  from  the  creditor  put  the 
cautioner  in  a  different  situation  :  this  being  only  done  to  facilitate  the 
claim  of  relief,  so  far  as  it  is  authorized  by  law. 

Neither  can  the  particular  form  in  which  the  cautioners  interposed 
their  security,  by  granting  of  joint  bonds,  affect  the  present  question. 
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The  creditor  was  thus  authorized  immediately  to  attach  the  estates  of 
each  correus  for  the  whole  sums  due  to  him  ;  but  the  interests  of  third 
parties  were  not  thereby  in  the  smallest  degree  encroached  upon ;  and,  on 
recovering  his  payment  out  of  any  particular  estate,  the  law  would  imply 
an  assignment  to  the  creditors  at  large,  to  the  ejBfect  of  their  obtaining 
from  the  funds  of  the  other  debtors  a  corresponding  relief. 

Answered; — A  creditor  in  a  joint  bond  may  attach  and  be  ranked  on 
the  effects  of  every  one  of  the  correi,  to  the  effect  of  recovering  what  is 
due  to  him.  This  is  not,  and  cannot  be  disputed.  The  next  object  of 
r*i  sin  *^®  '*^'  after  the  creditor  has  thus  *received  payment,  is  to  divide 
L  J  the  loss  equally  among  the  different  co-obligants.  And  for  this 
purpose,  the  creditor  is  bound  to  do  everything  that  is  in  his  power, 
although  third  parties  may  suffer  a  consequential  loss. 

If  the  effects  of  the  co-obligants,  all  of  them  being  insolvent,  were  to 
be  distributed  at  the  same  time,  the  creditor  ought  certainly  to  rank  on 
the  different  estates,  so  as  to  draw  from  each  a  rateable  proportion  of  the 
debt.  And  thus,  it  is  evident,  that  in  the  present  case,  the  creditors  in 
the  joint  bonds  must  have  been  ranked  on  Sir  Robert  Maxwell's  estate 
for  the  whole  debt,  this  being  necessary  for  equalizing  the  loss. 

Again,  supposing  that  one  of  the  co-obligants  is  bankrupt,  and  the 
other  in  good  credit,  if  it  were  convenient  for  the  creditor  to  delay  his 
claim  till  the  proceeds  of  the  bankrupt  estate  come  to  be  divided,  the 
same  thing  ought  to  be  done.  And  thus,  as  in  the  former  case,  the 
obligations  of  the  parties,  agreeably  to  their  true  meaning,  would  have  a 
like  effect  as  to  all.  But  surely,  although  the  creditor  may  find  it  ne- 
cessary to  ask  his  money  sooner,  that  circumstance  cannot,  in  the  eye  of 
justice,  be  considered  to  vary  the  rights  of  the  parties. 

And  it  is  of  no  consequence,  that  if  all  the  co-obligants  had  continued 
solvent,  one  of  them,  having  paid  the  debt,  could  only  sue  his  co-cautioner 
for  one  half  After  a  bankruptcy,  the  question  is  not  to  what  extent  the 
cautioner  shall  be  ranked ;  but  what  he  is  to  draw.  And  if  the  creditor, 
by  ranking  on  the  estate  of  the  bankrupt  cautioner  for  the  whole  debt 
could  have  placed  the  solvent  cautioner  in  the  same  situation,  as  if  both 
had  been  alike  able  to  fulfil  their  engagements,  it  is  just  that  in  virtue 
of  the  assignment  from  him,  the  solvent  cautioner,  after  paying  the  debt, 
should  be  allowed  to  rank  as  he  might  have  done. 

The  court  were  unanimously  of  opinion.  That  in  the  circumstances  of 
this  case,  where  before  any  trust-right  had  been  executed  by  the  insolvent 
cautioner,  and  where  he  that  continued  in  good  circumstances,  had  obtain- 
ed an  assignment  from  the  creditor,  the  ranking  ought  to  go  on  in  the  same 
manner  as  if  no  payment  had  been  made. 

r*1321  *^^®  ^'^^^  io^xadi,  "  That  the  trustee  for  the  creditors  of  Sir 
L  "'J  Robert  Maxwell  was  bound  to  rank  Patrick  Heron,  and  Sir  Wil- 
liam Forbes  and  Company,  as  trustees  for  him,  upon  Sir  Robert  Max- 
well's funds  for  the  whole  sums  due  on  those  debts,  in  which  Mr.  Heron 
and  Sir  Robert  Maxwell  were  jointly  bound  along  with. Mr.  Maxwell  of 
Cargen ;  but  under  this  condition,  that  in  consequence  of  their  being  so 
ranked,  they  shall  not  draw  more  than  one  half  of  the  said  debts." 
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A  reclaiming  petition  for  the  creditors  of  Sir  Kobert  Maxwell  was  re- 
fused, without  answers,  (on  23d  February  1792.) 

The  case  having  been  appealed,  it  was  ordered  and  adjudged,  "  That 
the  interlocutor  of  8th  February,  1792,  complained  of,  be,  and  the  same 
is,  hereby  affirmed,  with  the  following  variations,  viz.,  after  the  word 
(for)  insert  (half,)  and  after  (the)  leave  out  (whole,)  and  after  (Cargen) 
leave  out  to  the  end  of  the  interlocutor,  and  insert,  (each  of  them  having 
been  indebted,  as  principal,  for  a  moiety  thereof,  and  as  security  for  the 
other  moiety  :)  And  it  is  further  ordered  and  adjudged.  That  the  inter- 
locutor of  23d  February,  1792,  also  complained  of  in  said  appeal,  in  so 
far  as  repugnant  to  said  interlocutor,  varied  as  aforesaid,  be,  and  the 
same  is,  hereby  reversed." 


PRINCIPAL  AND   AGENT. 


AGENCY  MAY  BE  INFERRED  FROM  CIRCUMSTANCES  AS  WELL  AS  CONSTI- 
TUTED BY  EXPRESS  AUTHORITY,  AND  UNAUTHORIZED  ACTS  OF  AGENCY 
ACQUIESCED  IN  ARE  BINDING  ON  THE  PRINCIPAL. 

PICKEEING   V.   BUSK. 

Jan.  27,  1812.— E.     15  East,  37. 

Trover  for  hemp.  At  the  trial  before  Lord  BUenborough,  C.  J., 
at  the  sittings  after  Trinity  Term  in  London,  it  appeared  that  Swallow, 
a  broker  in  London,  engaged  in  the  hemp  trade,  had  purchased  for  the 
plaintiff,  a  fiierchant  at  Hull,  a  parcel  of  hemp,  then  lying  at  Symonds' 
wharf  in  Southwark.  The  hemp  was  delivered  to  Swallow  at  the  desire 
of  the  plaintiff,  by  a  transfer  in  the  books  of  the  wharfinger  from  the 
name  of  the  seller  to  that  of  Swallow.  Shortly  afterwards  Swallow  pur- 
chased for  the  plaintiff  another  parcel  of  hemp,  lying  at  Brown's  quay, 
Wapping,  which  latter  parcel  was  transferred  into  the  names  of  Picker- 
ing, (the  plaintiff,)  or  Swallow.  Both  these  parcels  of  hemp  were  duly 
paid  for  by  the  plaintiff.  Swallow,  however,  whilst  the  hemp  remained 
thus  in  his  name,  having  contracted  with  Hayward  and  Co.,  as  the  broker 
of  Blackburn  and  Co.,  for  the  sale  of  hemp,  and  having  none  of  his  own 
to  deliver,  transferred  into  the  names  of  Hayward  and  Co.  the  above 
r*1  ^4.1  P^'^*'®^^  ^^  satisfaction  of  that  contract,  for  which  *they  paid  him 
L  -I  the  value.  Hayward  and  Co.  shortly  after  became  bankrupts; 
and  the  plaintiff,  discovering  these  circumstances,  demanded  the  heinp 
of  the  defendants,  their  assignees,  and  upon  their  refusal  to  deliver 
it  the  present  action  was  brought.  His  lordship  was  of  opinion  upon 
this  evidence,  that  the  transfer  of  the  hemp,  by  direction  of  the  plaintiff, 
into  Swallow's  name,  authorized  him  to  deal  with  it  as  owner,  with 
respect  to  third  persons ;  and  that  the  plaintiff,  who  had  thus  enabled 
him  to  assume  the  appearance  of  ownership  to  the  world,  must  abide  the 
consequence  of  his  own  act.  A  verdict  was  thereupon  found  for  the 
defendants,  with  liberty  to  the  plaintiff  to  move  to  set  it  aside. 
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The  Attorney-General  in  the  last  term  accordingly  moved  for  a  new 
trial,  on  the  ground  that  the  principal  in  this  case,  hy  authorizing  the 
transfer  to  be  made  into  the  name  of  his  broker,  had  done  no  more  than 
was  usual  and  notorious  in  the  course  of  that  business,  and  therefore 
gave  no  authority  to  the  broker,  his  agent,  to  transfer  the  property  with- 
out his  direction.  Where  by  the  ordinary  course  of  trade  the  possession 
of  goods  is  left  with  an  agent,  he  cannot  dispose  of  it  as  his  own,  but  the 
purchaser  must  look  to  his  authority.  Such  is  the  case  of  a  factor,  who 
by  the  usage  of  trade  has  authority  to  sell,  but  not  to  pledge.  Therefore 
though  he,  like  the  broker  in  this  case,  be  the  apparent  owner,  yet  his 
pledge  will  not  bind  the  principal.  As  in  M'Corabie  v.  Davis,  6  East, 
538,  and  7  Bast,  5,  where  an  assignment  of  tobacco  in  the  king's  ware- 
house had  been  taken  by  way  of  pledge  from  the  broker  who  had  pur- 
chased it  there  in  his  own  name  for  his  principal,  it  was  held  that  the 
pawnee  could  not  retain  it  against  the  principal. 

The  court  now  distinguished  between  that  case,  which  was  the  case  of 
a  pledge,  and  beyond  the  scope  of  a  broker's  general  authority;  and 
this,  which  was  the  case  of  a  sale  and  within  his  general  authority ;  but 
they  granted  a  rule  to  show  cause,  as  the  point  was  of  general  conse- 
quence. 

Garrow,  Topping  and  Taddy,  now  showed  cause,  and  *ob-  i-^iok-i 
served,  that  Hayward  and  Co.,  who  purchased  the  hemp  of  Swal-  L  J 
low,  had  no  means  of  discovering  that  the  hemp  was  not  the  property  of 
the  person  in  whose  name  it  stood,  and  who  took  upon  him  to  deal  with 
it  as  his  own.  And  it  would  be  unjust  that,  because  the  broker  has 
turned  out  to  be  an  unfaithful  steward  of  his  employer,  the  innocent 
purchasers  should  suffer  rather  than  the  plaintiff,  by  whose  act  in  suffer- 
ing the  goods  to'be  entered  in  the  broker's  name,  the  latter  was  enabled 
to  practise  the  delusion.  If  the  plaintiff  had  meant  to  retain  his  dominion 
over  the  property,  he  should  have  taken  the  transfer  in  his  own  name 
instead  of  the  broker's.  M'Combie  v.  Davis,  6  East,  538,  was  the  case 
of  a  pledge,  and  only  decides  that  a  broker  cannot  pledge  the  goods  of 
his  principal ;  which  doctrine  was  before  laid  down  in  Paterson  v.  Tash, 
2  Str.  1178,  and  vi.  Daubigny  v.  Duval,  5  Term  Rep.  604,  in  the  case 
of  a  factor.  But  here  Swallow  made  an  absolute  sale,  which  ho  had  an 
apparent  authority  to  do ;  and  according  to  Parker  v.  Patrick,  5  Term 
Rep.  175,  the  owner,  who  has  enabled  another  person  to  deal  with  the 
goods  as  his  own,  must  abide  the  consequence  if  any  loss  occur  by  third 
persons  dealing  with  such  apparent  owner.  [Baylet,  J. — That  doctrine 
in  its  full  eytent  would  give  the  pawnee  in  all  cases  a  better  title  than 
the  original  proprietor.] 

The  Attorney- General,  Park  and  Ahhott,  contra. — The  question  is. 
Whether  the  property  in  the  hemp  passed  by  the  sale  and  delivery  of 
Swallow  1  The  cases  of  Paterson  v.  Tash  and  M'Combie  v.  Davis,  estab- 
lish the  principle,  that  if  an  agent  go  beyond  his  authority  in  disposing 
of  the  goods  of  another,  that  other  is  not  bound  by  such  an  excess  of 
authority;  on  that  ground  only  has  it  been  held,  that  a  factor  cannot 
pledge,  because  his  principal  has  given  him  no  authority  to  pledge ;  but 
he  may  sell,  because  his  principal  entrusts  him  with  an  authority  to  sell. 

July,  1858.— 7 
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How  then  can  a  broker,  who  has  no  authority  either  to  sell  or  pledge, 
bind  his  principal  by  a  sale  ?  [Lord  Ell^nborgugh,  C.  J. — If  Swallow 
had  not  the  hemp  for  the  purpose  of  sale,  for  what  purpose  had  he  it  ?] 
For  the  purpose  of  safe  custody,  and  for  the  convenience  of  the  owner. 

ofli  Til®  world  had  no  right  to  conclude  from  the  circumstance  of 
L  J  *the  goods  being  in  his  name,  that  therefore  he  had  the  power 
of  disposing  of  them.  The  argument,  that  the  property  in  goods  should 
follow  the  possession,'  might  have  weight,  if  the  question  were  whether 
the  law  should  be  altered  in  this  respect  j  but  that  such  is  not  the  rule 
of  law  is  clear  from  the  excepted  case  of  a  sale  in  market  overt,  by  which 
alone  the  property  of  another  is  bound.  If  a  person  entrust  his  watch 
to  a  watchmaker  for  the  purpose  of  repairing  it,  and  he  sell  it,  the  owner 
is  not  bound  by  such  sale,  because  he  had  given  no  authority  to  sell. 
[Lord  Ellenboeough,  C.  J. — In  that  case  the  watchmaker  is  not  ex- 
hibited to  the  world  as  the  owner,  and  the  world  does  not  credit  him  as 
such  merely  by  reason  of  his  possession  of  the  property.  But  here 
Swallow  was  a  common  agent  for  the  sale  of  property  of  this  description.] 
Unless  Swallow  had  the  power  of  sale  expressly  given  him,  no  such 
power  can  be  implied  from  the  mere  fact  of  the  goods  being  entered  in 
his  name  at  the  wharfs.  It  does  not  follow  that  he  who  permits  the 
possession  of  property  by  another,  therefore  gives  him  an  authority  to 
dispose  of  it,  though  that  other  may  deal  in  goods  of  the  same  kind.  If 
one  entrusts  a  chest  of  tea,  for  the  purpose  of  safe  custody,  to  a  grocer 
who  deals  in  such  commodity,  and  whom  the  world  therefore  might  sup- 
pose to  have  the  property  in  the  chest,  and  he  sell  it — the  chest  remain- 
ing unbroken, — ^without  doubt  the  owner  may  recover  it  from  the  vendee; 
for  the  grocer  was  only  entrusted  with  the  custody,  and  in  cases  of  this 
kind  the  rule  of  caveat  emptor  applies.  So  where  goods  are  consigned 
to  a  merchant  from  abroad,  the  consignee  cannot  go  beyond  his  authority 
in  disposing  of  them ;  and  yet  he  may  have  the  full  possession  of  them 
either  by  delivery  of  the  goods  themselves  or  of  the  bills  of  lading,  New- 
som  V.  Thomson,  6  East,  17,  and  may  thereby  impose  on  the  world. 
The  principle  of  all  which  cases  is  this,  that  a  person  who  is  entrusted 
with  the  goods  of  another  can  do  no  more  in  respect  of  those  goods  than 
what  the  other  has  authorized  him  to  do.  Whether  Swallow  had  power 
to  sell  is  a  fact,  and  not  an  inference  of  law  arising  out  of  the  apparent 
possession  j  but  no  such  fact  was  proved  or  found  in  this  case.  The 
only  distinction  between  this  and  the  case  of  a  factor  is,  that  the  factor 
r*1371  ^^  ®°™^  authority,  that  is,  *to  sell ;  but  here  Swallow  had  none. 
L  J  In  Wilkinson  v.  King,  2  Campb.  N.  P.  Cas.  335,  which  was 
trover  for  lead,  it  appeared  that  the  plaintifiF  had  sent  the  lead  to  a  whar- 
finger who  was  accustomed  to  sell  lead ;  and  he  sold  it  to  the  defendant, 
who  bought  it  bona  fide  j  yet  it  was  held  that  the  plaintiff  was  entitled 
to  recover.  [Lord  Ellenborough,  C.  J. — ^That  was  the  case  of  a  whar- 
finger, whose  proper  business  it  was  not  to  sell;  and  to  whom  the  goods 
were  sent  for  the  mere  purpose  of  custody.]  The  case  states  that  he 
was  accustomed  to  sell  lead. 

Lord  Ellenborough,  C.  J. — It  cannot  fairly  be  questioned  in  this 
case  but  that  Swallow  had  an  implied  authority  to  sell.     Strangers  can 
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only  look  to  the  acts  of  the  parties,  and  to  the  external  indicia  of  pro- 
perty, and  not  to  the  private  communications  which  may  pass  between  a 
principal  and  his  broker ;  and  if  a  person  authorize  another  to  assume  the 
apparent  right  of  disposing  of  property  in  the  ordinary  course  of  trade, 
it  must  be  presumed  that  the  apparent  authority  is  the  real  authority. 
I  cannot  subscribe  to  the  doctrine,  that  a  broker's  engagements  are  neces- 
sarily and  in  all  cases  limited  to  his  actual  authority,  the  reality  of  which 
is  afterwards  to  be  tried  by  the  fact.  It  is  clear  that  he  may  bind  his 
principal  within  the  limits  of  the  authority  with  which  he  has  been 
apparently  clothed  by  the  principal  in  respect  of  the  subject-matter;  and 
there  would  be  no  safety  in  mercantile  transactions  if  he  could  not.  If 
the  principal  send  his  commodity  to  a  place,  where  it  is  the  ordinary 
business  of  the  person  to  whom  it  is  confided  to  sell,  it  must  be  intended 
that  the  commodity  was  sent  thither  for  the  purpose  of  sale.  If  the 
owner  of  a  horse  send  it  to  a  repository  of  sale,  can  it  be  implied  that  he 
sent  it  thither  for  any  other  purpose  than  that  of  sale  ?  Or  if  one  send 
goods  to  an  auction-room,  can  it  be  supposed  that  he  sent  them  thither 
merely  for  safe  custody  ?  Where  the  commodity  is  sent  in  such  a  way 
and  to  such  a  place  as  to  exhibit  an  apparent  purpose  of  sale,  the  principal 
will  be  bound,  and  the  purchaser  safe.  The  case  of  a  factor  not  being 
able  to  pledge  the  goods  of  his  principal  confided  to  him  for  sale,  though 
clothed  with  an  apparent  ownership,  has  been  pressed  upon  us  in  the 
argument,  and  considerably  *di8tressed  our  decision.  The  court,  p^^  „„_ 
however,  will  decide  that  question  when  it  arises  consistently  with  >-  J 
the  principle  on  which  the  present  decision  is  founded.  It  was  a  hard 
doctrine  when  the  pawnee  was  told  that  the  pledger  of  the  goods  had  no 
authority  to  pledge  them,  being  a  mere  factor  for  sale  ;  and  yet  since  the 
case  of  Paterson  v.  Tash,  that  doctrine  has  never  been  overturned.  I 
remember  Mr.  Wallace  arguing  in  Campbell  v.  Wright,  4  Burr.  2046, 
that  the  bills  of  lading  ought  to  designate  the  consignee  as  factor,  other- 
wise it  was  but  just  that  the  consignors  should  abide  by  the  consequence 
of  having  misled  the  pawnees.  The  present  case,  however,  is  not  the 
case  of  a  pawn,  but  that  of  a  sale  by  a  broker  having  the  possession  for 
the  purpose  of  sale.  The  sale  was  made  by  a  person  who  had  all  the 
indicia  of  property  j  the  hemp  could  only  have  been  transferred  into  his 
name  for  the  purpose  of  sale ;  and  the  party  who  has  so  transferred  it 
cannot  now  rescind  the  contract.  If  the  plaintiff  had  intended  to  retain 
the  dominion  over  the  hemp,  he  should  have  placed  it  in  the  wharfinger's 
books  in  his  own  name. 

Gkose,  J. — The  question,  whether  the  plaintiff  is  bound  by  the  act  of 
Swallow,  depends  upon  the  authority  which  Swallow  had.  This  being  a 
mercantile  transaction,  the  jury  were  most  competent  to  decide  it;  and 
if  I  had  entertained  any  doubt,  I  should  rather  have  referred  the  ques- 
tion to  them  for  their  determination ;  but  I  am  perfectly  satisfied ;  I  think 
Swallow  had  a  power  to  sell. 

Le  Blano,  J. — The  law  is  clearly  laid  down,  that  the  mere  possession 
of  personal  property  does  not  convey  a  title  to  dispose  of  it;  and  which  is 
equally  clear,  that  the  possession  of  a  factor  or  broker  does  not  authorize 
him  to  pledge.     But  this  is  a  case  of  sale.     The  question  then  is,  whether 
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Swallow  had  an  authority  to  sell  ?  To  decide  this,  let  us  look  at  the 
situation  of  the  parties.  Swallow  was  a  general  seller  of  hemp ;  the  hemp 
in  question  was  left  in  the  custody  of  the  wharfingers,  part  in  the  name 
of  Swallow,  and  part  in  the  name  of  the  plaintiff  or  Swallow,  which  is  the 
same  thing.  Now  for  what  purpose  could  the  plaintiff  leave  it  in  the 
name  of  Swallow,  but  that  ^Swallow  might  dispose  of  it  in  his 
L  ■'■*^^J  ordinary  business  as  broker  ?  if  so,  the  broker  having  sold  the 
hemp,  the  principal  is  bound.  This  is  distinguishable  from  all  the  cases, 
where  goods  are  left  in  the  custody  of  persons,  whose  proper  business  it 
is  not  to  sell. 

Batlet,  J. — It  may  be  admitted  that  the  plaintiff  did  not  give  Swal- 
low any  express  authority  to  sell;  but  an  implied  authority  may  be  given ; 
and  if  a  person  put  goods  into  the  custody  of  another,  whose  common 
business  it  is  to  sell,  without  limiting  his  authority,  he  thereby  confers 
an  implied  authority  upon  him  to  sell  them.  Swallow  was  in  the  habit 
of  buying  and  selling  hemp  for  others,  concealing  their  names.  And 
now  the  plaintiff  claims  a  liberty  to  rescind  the  contract,  because  no 
express  authority  was  given  to  Swallow  to  sell.  But  is  it  competent  to 
him  so  to  do  ?  If  the  servant  of  a  horse-dealer,  with  express  directions 
not  to  warrant,  do  warrant,  the  master  is  bound ;  because  the  servant, 
having  a  general  authority  to  sell,  is  in  a  condition  to  warrant,  and  the 
master  has  not  notified  to  the  world  that  the  general  authority  is  circum- 
scribed. This  ease  does  not  proceed  on  the  ground  of  a  sale  in  market 
overt,  but  it  proceeds  on  the  principle,  that  the  plaintiff  having  given 
Swallow  an  authority  to  sell,  he  is  not  at  liberty  afterwards,  when  there 
has  been  a  sale,  to  deny  the  authority. 

Rule  discharged. 


1.  In  the  case  of  Davidson  v.  Robertson,  it  was  found  by  the  Court  of  Session 
that  a  power  to  indorse  bills  by  procuration  could  not  be  inferred  from  acts  and 
circumstances,  but  required  to  be  established  by  an  express  mandate.  On  an 
appeal,  however,  to  the  house  of  lords,  the  judgment  was  reversed,  July  4th, 
1815,  aiid  the  case  was  remitted,  with  instructions  to  receive  such  evidence  as 
might  be  properly  offered  of  the  facts  alleged  as  to  the  procuration.  Lord  Bldon 
observed, — "A  greater  error  has  occurred  here  than  I  ever  remember  to  have 
r  *1 4-0  1  "^®''  ^'*h,  if  the  commercial  law  *be  the  same  in  Scotland  as  in  Eng- 
^  J    land.  In  one  of  the  interlocutors  there  is  a  finding,  that  an  indorsation 

for  procuration  requires  a  special  mandate.  My  opinion  is,  that  no  such  thing 
is  absolutely  necessary,  for  if,  from  the  general  nature  of  the  acts  permitted  to 
be  done,  the  law  would  infer  an  authority  ;  the  law  would  say  that  such  an  autho- 
rity might  exist  without  a  special  mandate,  and  that  an  indorsement  per  procu- 
ration might  be  good  though  there  was  no  such  mandate." — 3  Dow.  218. 


A  GENERAL  AGENT  ACTING  WITHIN  THE  SCOPE  OF  HIS  AUTHORITY 
BINDS  HIS  PRINCIPAL,  ALTHOUGH  ACTING  CONTRARY  TO  EXPRESS 
PRIVATE  INSTRUCTIONS   LIMITING  OR  QUALIFYING  THAT  AUTHORITY 
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IF  THESE  INSTRUCTIONS  ARE  UNKNOWN  TO  THE  PARTY  CONTRACTING 
WITH  THE  AGENT  ;  BUT  A  SPECIAL  AGENT,  ACTING  UNDER  A  LIMITED 
AUTHORITY  CANNOT  BIND  HIS  PRINCIPAL  IP  HE  EXCEEDS  HIS  AUTHO- 
RITY. 

I.— FENN  V.  HARRISON. 

June  14,  1790.— E.     3  T.  R.  151. 

This  case  is  given  in  Volume  I.,  page  350. 


II WHITEHEAD  v.  TUCKETT. 

April  21,  1812.— E.     15  East,  399. 

In  trover  for  37  hogsheads  of  sugar,  which  was  tried  before  Le  Blanc, 
J.,  at  Lancaster,  a  verdict  was  found  for  the  plaintiffs  for  £3000,  subject 
to  the  opinion  of  the  court  on  the  following  case. 

The  defendant,  a  wholesale  grocer  in  Bristol,  employed  Sill  and  Co., 
brokers  at  Liverpool,  to  buy  and  sell  on  his  account  great  quantities  of 
sugars.  The  greater  part  were  bought  on  speculation  for  resale,  and 
were  resold  at  Liverpool,  but  some  were  occasionally  sent  to  the  defend- 
ant. Sill  and  Co.  usually  bought  and  paid  for  the  sugars  in  their  own 
names,  and  in  like  manner  resold  and  received  the  purchase-moneys  in 
their  own  names.  They  did  not  draw  upon  the  defendant  for  the  parti- 
cular *amount  of  each  purchase,  nor  remit  to  him  the  particular  i-5|j-i  j-i-i 
bill  received  in  payment  on  each  sale ;  but  there  was  a  general  L  J 
running  account  between  them.  Sill  and  Co.  never  had  a  general  autho- 
rity to  buy  for  the  defendant,  but  in  each  instance  received  his  directions 
for  so  doing;  but  when  the  markets  were  low,  th'ey  had  sometimes  an 
unlimited  authority  as  to  quantity  or  price.  Previously  to  the  transaction 
which  gave  rise  to  the  present  action.  Sill  and  Co.  had  not  a  general 
authority  to  sell  at  their  discretion,  but  received  the  defendant's  direc- 
tions to  sell  on  each  occasion,  and  were  limited  as  to  price;  and  upon  the 
transaction  in  question  they  had  no  authority  in  general,  than  what 
appears  from  the  letters  hereinafter  stated.  In  May,  1810,  Sill  and  Co. 
bought  in  their  own  names  50  hogsheads  of  St.  Croix  sugar  of  Ewart, 
Rutson  and  Co.,  on  account  of  the  defendant,  paid'  for  them  by  their 
own  draft,  and  reimbursed  themselves  by  drafts  on  the  defendant;  not 
for  the  particular  amount  of  this  purchase,  but  on  the  general  account 
running  between  them.  The  samples  were  sent  as  usual  to  Sill  and  Go.'s 
office,  and  remained  there  till  the  sale  to  the  plaintiffs  hereafter  men- 
tioned, and  the  sugars  were  removed  from  the  warehouse  of  the  sellers  to 
the  warehouse  of  Sill  and  Co. 

The  following  are  extracts  from  the  correspondence  between  Sill  and 
Co.  and  the  defendant :— Sill  to  Tuokett,  7th  July,  1810.— "We  attend 
to  your  instructions  of  selling  i  a  200  hogsheads  of  your  sugar  as  soon 
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as  we  can  get  is.  to  5s.  per  cwt.  on  them,  and  having  an  order  from  C. 
E.  Kawlins  of  your  place,  we  have  sold  him  forty  hogsheads  and  two 
barrels,  St.  Lneia  sugar,  belonging  to  you,  at  73s.,  payable  by  his  accept- 
ance at  four  months,  which  trust  will  meet  with  your  approbation." 
Tuckett  to  Sill  and  Co.,  9th  August,  1810. — "  We  are  in  no  hurry  to 
part  with  the  sugars  under  your  care,  but  whenever  your  market  should 
advance  3s.  above  the  present  price,  you  may  sell  the  whole  of  the  St. 
Croix  sugars  (a),  bought  in  May  last,  at  68s.  or  69s.,  on  the  best  terms  to 
safe  men."  Sill  and  Co.  to  Tuckett,  11th  August,  1810. — «  We  shall  not 
offer  any  more  of  yours  for  the  present,  unless  the  prices  advance  fur- 
ther." Tuckett  to  Sill  and  Co.,  11th  August,  1810.—"  By  our  B. 
r*1 42T  ^y^^'^  letter  to-day,  we  see  he  is  arrived  at  Liverpool,  *and  that 
L  -I  you  have  disposed  of  five  of  our  lots  of  sugar  at  4s.  profit  which 
we  are  sorry  for,  as  our  late  intention  was  to  hold  every  cask  until  the 
prices  got  much  higher,  which  we  are  very  confident  will  be  the  case 
within  six  weeks.  N.B. — Of  course  you  will  not  offer  any  more  for  sale 
till  further  instructions  from  Bristol."  Tuckett  to  Sill  and  Co.,  27th 
August,  1810. — "Our  raw  sugar  market,  though  not  brisk,  continues  to 
keep  up,  gives  some  prices,  and  we  are  very  confident  the  price  will  con- 
tinue to  advance  j  when  you  can  obtain  10s.  per  cwt.  on  cost,  we  may  be 
inclinedi  to  sell  a  few  of  our  sugars.  Though  we  are  poor,  we  are  wil- 
ling to  suspend  a  little  while  longer,  being  very  confident  far  better 
prices  will  be  obtained  by  and  by."  Tuckett  to  Sill  and  Co.,  22d  Sep- 
tember, 1810. — "Sugars  we  are  not  inclined  to  sell  at  present,  from  an 
undoubted  opinion  that  they  will  soon  rally  again."  Tuckett  to  Sill  and 
Co.,  22d  October,  1810. — "  Our  sugar  market  is  brisk  and  advancing. 
Could  there  be  any  possibility  of  selling  the  St.  Domingo  coffee  at  any- 
thing like  cost  price.?  Should  the  sugar  market  advance  about  2s. 
higher,  you  may  sell  any  of  our  sugars,  when  cost  price  and  expenses 
can  be  obtained,  to  men  of  undoubted  safety.  We  see  by  your  letter 
that  raw  sugars  are  much  sought  after ;  and  if  you  can  get  Is.  for  these 
three  lots  of  St.  Croix,  bought  in  the  fifth  month  at  69s.  6d.,  you  may 
let  them  go.  The  38  hogsheads  of  AB.  L.,  that  you  value  at  71s.  would 
bring  here  74s.  or  75s. ;  we  attend  your  reply." 

On  the  15th  of  October,  1810,  Sill  and  Co.  sold  the  50  hogsheads  of 
St.  Croix  sugar  to  the  plaintiffs,  at  69s.  per  cwt. ;  and  an  invoice  was 
made  out  and  delivered  by  Sill  and  Co.  to  the  plaintiffs,  headed  as  fol- 
lows :— "Liverpool,  10th  month,  15th,  1810.— Whitehead,  Whittle,  and 
Herd.  Bought  of  James  Sill  and  Co.,  50  hogsheads  sugar,  payment  in 
three  months  and  twelve  days,  equal  to  four  months  cash."  Then  fol- 
lows a  statement  of  the  numbers  and  weights,  amounting  to  634c.  2q. 
Sib.  net,  at  69s.,  £2189,  2s.  4d  The  plaintiffs  duly  paid  Sill  and  Co! 
for  these  sugars,  according  to  the  contract  j  and  afterwards,  on  their  ap- 
plication, 18  hogsheads  were  delivered  by  Sill  and  Co.  to  the  plaintiffs, 
and  by  them  removed;  namely,  three  hogsheads  on  the  20th,  and  ten 
r*1431  °^  *^®  ^^*^  °^  October,  *1810.  Sill  and  Co.  did  not  inform  the 
L  ^  J  defendant  of  the  sale  of  these  sugars  to  the  plaintiffs,  nor  of  the 
delivery  of  those  last  mentioned,  nor  did  they  remit  to  him  the  purchase- 
money  by  them  received  from  the  plaintiffs.     The  remaining  thirty-seven 
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hogsheads  continued  in  the  warehouse  of  Sill  and  Co.  until  their  bank- 
ruptcy, when  they  were  taken  possession  of  by  the  defendant ;  and  upon 
his  refusal  to  deliver  them  to  the  plaintiffs,  this  action  was  brought.  If 
the  plaintiffs  are  entitled  to  recover,  the  amount  of  the  damages  was 
agreed  to  be  settled  by  arbitration  at  Liverpool.  The  question  for  the 
opinion  of  the  court  was,  whether  the  plaintiffs  were  entitled  to  recover  ? 
if  they  were,  the  verdict  was  to  stand,  or  be  entered  for  such  sum  as 
should  be 'awarded ;  if  not,  a  nonsuit  was  to  be  entered. 

Richardson  for  the  Plaintiffi  ; — The  question  turns  on  the  validity  of 
the  sale  made  by  Sill  and  Co.  to  bind  the  defendant,  which  question 
does  not  depend  upon  any  nice  or  critical  construction  of  the  letters 
stated  in  the  case ;  upon  which  it  will  be  objected  that,  as  between  Sill 
and  Co.  and  the  defendant,  the  former  had  no  competent  authority  to 
sell  the  particular  sugars ;  but  it  will  be  sufficient  to  bind  the  principal 
if  the  agents  had  a  general  authority  to  sell  for  him.  [Le  Blano,  J. — 
The  only  question  will  be,  whether  Sill  and  Co.  had  authority  to  sell  at 
the  particular  time ;  for  there  is  no  doubt  that  the  sugars  were  left  in 
their  hands  generally,  for  the  purpose  of  sale,  though  they  might  have 
been  directed  to  hold  their  hands  at  the  particular  time.1  The  public 
could  not  be  aware  of  any  restrictions  as  to  time  imposed  by  the  letters 
which  had  passed  between  them,  nor  what  were  the  views  of  either  party 
touching  the  probability  of  getting  a  better  market  by  delay ;  but  Sill 
and  Co.  were  generally  known  as  brokers  engaged  in  the  sale  and  pur- 
chase of  sugars  in  their  own  names,  and  in  that  character  the  defendant 
permitted  them  to  have  the  custody  of  the  sugars  at  their  warehouse,  to 
dispose  of  them  and  receive  the  price  in  (he  usual  way  of  their  business, 
and  there  was  a  running  account  between  t]iem.  This,  therefore,  was 
not  the  case  of  a  broker  pledging  the  goods  of  his  principal,  so  as  to  fall 
within  the  exception  established  by  the  case  of  *Paterson  v.  Tash,  ri):-iA»-t 
2  Stra.  1178,  which  has  been  considered  by  the  court  as  an  ano-  L  -■ 
malous  case.  The  cases  of  George  v.  Clagget,  7  T.  E.  359,  and  Eabone 
V.  Williams,  7  T.  R.  in  notis,  show  that  if  a  factol:  be  permitted  to  act 
in  his  own  name  with  the  goods  of  his  principal,  the  buyer  will  be  en- 
titled to  look  to  him  as  the  person  with  whom  he  deals,  and  to  claim  the 
benefit  of  a  set-off  against  him.  The  same  doctrine  applies  where  one 
of  several  partners  is  permitted  to  sell  the  partnership  goods,  or  a  ser- 
vant the  goods  of  his  master,  notwithstanding  they  exceed  their  authority ; 
yet  in  the  one  case  the  master,  in  the  other  the  partners,  are  bound ; 
because  the  sellers,  being  entrusted  with  a  general  authority,  it  cannot 
be  expected  that  a  bona  fide  purchaser  should  be  aware  of  any  restric- 
tions which  limit  it ;  as  is  said  in  Nickson  v.  Brohan,  10  Mod.  109. 
In  Pickering  v.  Busk,  ante,  138,  it  was  decided  by  the  court  in  the  last 
term,  that  where  a  broker,  whose  business  it  was  to  buy  and  sell  in  his 
own  name,  was  entrusted  by  his  principal  with  the  apparent  control  over 
his  property,  and  sold  it,  the  principal  was  concluded  by  such  contract; 
which  case  is  in  point,  and  decisive  of  the  present. 

Scarlett,  for  the  defendant,  contended  that  the  argument  for  the  plain- 
tiffs assumed  what  the  ease  did  not  warrant,  viz.,  that  Sill  and  Co.  had 
a  general  authority  to  sell,  which  was  restrained  only  by  the  letters; 
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whereas  the  question  intended  to  be  raised  was,  whether  these  letters 
conferred  such  a  general  authority  as  would  bind  the  defendant.  The 
distinction  between  a  general  and  a  special  authority  is  well  known,  and 
it  may  be  admitted  that  where  a  person  is  entrusted  with  the  former,  he 
may  bind  his  principal  by  his  acts,  though  exceeding  his  particular 
authority;  as  if  a  servant  who  is.  employed  generally  by  a  horse-dealer 
to  sell  his  horses,  give  a  warranty  with  a  horse,  such  warranty  will  bind 
a  master,  though  the  servant  had  no  authority  to  give  it.  But  a  broker 
has  not  such  a  general  authority,  but  has  a  special  one  only,  in  respect 
of  each  parcel  of  goods  entrusted  to  him  for  sale ;  and  then,  according 
to  Fenn  v.  Harrison,  ante,  vol.  i.  p.  350,  unless  he  pursue  such  special 
authority  in  the  mode  prescribed  to  him,  he  cannot  bind  the  principal. 
r+ld-flT  ■'■^  *^'®  ''^^^  '^^  authority  of  Sill  *and  Co.  was  derived  from  the 
L  J  letters,  the  main  object  of  which,  so  far  from  giving  a  general 
control  over  the  sugars  to  Sill  and  Co.,  was  to  direct  and  limit  their  con- 
duct as  to  the  disposal  of  them;  and  the  letter,  (22d  September,  1810,) 
which  was  that  immediately  preceding  the  sale,  expressly  states,  "  that 
the  defendant  was  not  inclined  to  sell  at  present,  from  an  undoubted 
opinion  that  sugars  would  soon  rally ;"  so  that  there  was  an  express  pro- 
hibition to  sell  them  on  the  part  of  the  defendant.  It  will  therefore  be 
extending  the  liability  of  a  principal  further  than  it  has  been  hitherto 
carried,  to  hold  in  this  case,  merely  because  the  samples  were  left  in  the 
hands  of  the  brokers,  and  the  principal  employed  them  upon  other  occa- 
sions before  this,  that  the  acts  of  the  brokers,  done  in  contravention  of 
the  restrictions  imposed  on  them,  should  bind  the  defendant.  He  then 
mentioned  a  MS.  case  in  1792  or  1793  to  the  following  effect : — A  ser- 
vant was  sent  with  a  horse  to  a  fair,  with  an  express  order  from  the 
master  not  to  sell  it  under  a  certain  sum ;  the  servant  notwithstanding 
sold  it  for  a  less  sum,  upon  which  the  master  immediately  gave  notice 
and  brought  trover  against  the  purchaser ;  and  it  was  held  that  he  might 
recover,  because  the  servant  was  not  his  general  agent. 

Richardson  in  Reply  ; — The  letters  show  that  the  sugars  were  left 
with  Sill  and  Co.,  the  brokers,  for  the  purpose  of  sale,  which  is  enough 
to  give  them  a  general  authority ;  and  it  matters  not  what  were  the  in- 
tentions of  the  defendant  respecting  the  time  of  sale.  In  Pickering  v. 
Busk,  it  did  not  appear  that  the  principal  had  conferred  any  other 
power  of  sale  than  what  arose  from  the  circumstance  of  placing  goods  in 
the  hands  of  a  common  agent  for  the  purpose  of  sale ;  yet  that  was 
held  suflBcient  to  bind  the  principal.  With  respect  to  the  MS.  case 
cited,  that  decision  may  be  admitted  without  prejudice  to  the  plaintiffs ; 
because  there  the  servant  was  not  a  person  generally  employed  by  his 
master  in  the  sale  of  horses. 

Lord  ELLENBORorGH,  C.  J. — This  is  an  action  brought  by  the  plain- 
tiffs to  recover  the  value  of  certain  hogsheads  of  sugar  purchased  by 
them  of  Sill  and  Co.,  who  are  brokers  at  Liverpool,  which  the  defendant 
r*14fi1  '''^™®  *°  retain  as  his  property,  as  *having  been  improperly  dis- 
L  -I  posed  of  by  Sill  and  Co. ;  to  whom  he  had  entrusted  them  for 
the  purposes  of  sale  under  a  limited  authority,  which  they  had  ex- 
ceeded.    Much  of  the  argument  in  this  case  has  turned  upon  the  ques- 
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tion,  Whether  Sill  and  Co.  were  invested  with  a  general  authority  to  sell 
the  sugars  ?  when  that  question  is  discussed,  it  may  he  material  to  con- 
sider the  distinction  between  a  particular  and  a  general  authority;  the 
latter  of  which  does  not  import  an  unqualified  authority,  hut  that  which 
is  derived  from  a  multitude  of  instances  j  whereas  the  former  is  confined 
to  an  individual  instance.  Such  was  the  distinction  which  governed 
the  decision  in  Fenn  v.  Harrison,  and  in  the  MS.  case  cited.  Now  in 
that  sense  of  the  term  general  authority,  Sill  and  Co.  were  general 
agents ;  for  they  bought  and  sold  in  a  multitude  of  instances  in  their 
own  names,  paid  and  received  the  money  in  their  own  names,  and 
blended  their  accounts  of  receipts  and  payments,  without  carrying  each 
order  to  a  separate  account  with  the  defendant ;  and  although  there 
was  a  communication  between  them  and  the  defendant  as  to  the  price 
and  time  of  sale,  yet  the  world  was  not  privy  to  that  communication,  and 
had  therefore  no  means  of  knowing  that  their  general  authority  was 
controlled  by  the  interposition  of  any  check.  But  even  looking  to  the 
letters,  I  find  nothing  in  them  to  contravene  a  general  power  of  sale. 
There  are  indeed  particular  allusions  as  to  the  price  and.  time  of  sale,  by 
way  of  advice  and  instruction  ;  but  I  cannot  find  that  they  contain  any 
general  prohibition  to  sell,  nor  any  absolute  limitation  of  the  terms  on 
which  they  were  to  sell.  In  the  letter  of  the  9th  of  August,  the  defen- 
dant writes  to  Sill  and  Co.,  "  that  they  may  sell  the  whole  of  the 
St.  Croix  sugars  at  68s.  or  69s.  on  the  best  terms,  to  safe  men."  If 
these  expressions  are  to  be  construed  into  so  many  restrictions  of  the 
power  of  the  brokers,  it  will  follow  that  they  were  not  only  limited  as  to 
price,  but  also  as  to  the  terms  of  sale,  which,  according  to  the  latter 
were  to  be  the  beet,  and  as  to  the  purchasers,  who  were  to  be  safe  men ; 
and  if  in  either  of  these  respects  the  contract  made  by  them  should  fail, 
their  principal  would  have  a  right  to  reject  it.  But  if  this  could  be 
done,  in  what  a  perilous  predicament  would  the  world  stand  in  respect 
of  their  dealings  with  persons  who  may  have  secret  communica-  r:|c-i  4^7-1 
*tions  with  their  principal.  Such  communications,  therefore,  <-  ' 
must  not  be  taken  as  limitations  of  their  power,  however  wise  they  may 
be  as  suggestions  on  the  part  of  the  principal.  In  another  letter,  the 
defendant,  alluding  to  information  which  his  house  had  received  from 
Sill  and  Co.,  of  their  having  disposed  of  some  lots  of  sugars,  remarks, 
"  that  they  are  sorry,  as  their  late  intention  was  to  hold  every  cask  until 
the  prices  got  much  higher."  Now  this  is  the  very  language  of  a  per- 
son who  had  given  his  broker  an  authority  to  exercise  his  discretion 
upon  the  subject,  and  not  of  one  who  might  have  repudiated  the  con- 
tract as  being  contrary  to  his  instructions.  The  subsequent  letter  of  the 
27th  of  August  to  Sill  and  Co.,  states,  "  when  you  can  obtain  10s.  per 
owt.  on  cost,  we  may  be  inclined  to  sell  a  few  of  our  sugars,"  &c.  This 
is  a  mere  communication  of  speculation  and  advice  from  the  principal  to 
the  brokers,  which  presumes  a  general  authority  in  the  brokers,  with  a 
desire,  on  the  part  of  the  principal,  to  direct  them  in  the  exercise  of  it. 
The  case  of  Paterson  v.  Tash  is  not  involved  in  the  decision  of  this ; 
when  that  case  comes  directly  before  us,  we  shall  take  occasion  to  con- 
sider it  apart.     Looking  then  at  this  correspondence,  (which  might  per- 
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haps  have  been  more  properly  left  to  the  consideration  of  a  jury,)  we 
find  that  there  was  a  sale  of  part  of  these  sugars,  recognised  in  one  in- 
stance by  the  defendant,  and  that  subsequently  there  was  not  any  posi- 
tive prohibition  against  future  sale.  Upon  the  whole,  therefore,  I  think 
it  must  be  inferred  that  Sill  and  Co.  had  a  general  authority  to  sell,  and 
that  the  sale  made  by  them  is  valid. 

G-EOSB,  J. — ^I  have  had  considerable  doubts  on  this  question  as  the 
argument  has  gone  on.  I  was  inclined  at  first  to  think,  from  the  letters 
stated  in  the  case,  and  from  finding  the  defendant  constantly  speaking 
in  them  of  selling  at  certain  prices,  that  Sill  and  Co.  had  not  a  general 
authority  to  sell ;  but  upon  consideration,  I  think  the  discretion  of  the 
brokers  was  left  very  much  at  large  in  the  business ;  and  when  that  is 
the  case,  it  would  be  very  dangerous  to  hold  third  persons  bound  by  com- 
munications passing  behind  their  back  between  a  principal  and  his 
broker.  I  think,  therefore,  under  these  circumstances,  that  the  prin- 
cipal was  bound  by  the  acts  of  the  brokers. 

*Le  Blanc,  J. — The  plaintiffs  are  the  vendees  from  Sill  and 
L  J  Co.,  of  certain  hogsheads  of  sugars,  for  which  they  have  paid  the 
value ;  the  defendant  is  the  person  who  employed  Sill  and  Co.,  and  the 
question  is,  Whether  the  court  can  collect  from  the  circumstances 
stated,  that  Sill  and  Co.  had  a  general  authority  to  sell  ?  In  order  to 
determine  that  question,  I  think  the  court  is  not  to  look  to  the  corres- 
pondence as  it  relates  to  this  particular  parcel  of  sugars  only,  but  as  it 
is  connected  with  all  the  circumstances  of  the  case.  It  appears  then, 
that  the  goods  were  left  with  Sill  and  Co.  for  sale ;  and  although  they 
had  not  a  general  authority  expressly  given  to  them  by  the  letters,  yet 
that  in  many  instances  they  bought  and  sold  for  the  defendant  in  their 
own  names,  without  making  any  specific  appropriation  to  the  separate 
account  of  the  defendant  either  of  the  moneys  received  in  respect  of 
such  sales,  or  of  the  moneys  expended  on  such  purchases.  Thus  they 
appeared  acting  as  general  agents  for  the  defendant;  and  upon  one 
occasion  in  particular,  (already  alluded  to  by  my  lord,)  when  the  defen- 
dant received  intelligence  of  their  having  sold  a  lot  at  a  lower  price  than 
he  intended,  instead  of  repudiating  the  bargain  as  contrary  to  his  in- 
structions, we  find  him  indeed  expressing  his  sorrow  thereupon,  but 
acquiescing  in  that  which  had  been  done.  Can  the  court  then  say, 
after  these  instances  of  general  authority  exercised  over  the  goods  of 
the  principal,  that  in  this  particular  instance  the  authority  of  Sill  and 
Co.,  was  controlled,  so  as  to  invalidate  a  sale  made  by  them  to  a  bona 
fide  purchaser  ?  I  think  it  cannot,  but  that  under  the  circumstances 
we  must  hold  the  defendant  to  be  bound  by  the  general  authority  thus 
given  to  Sill  and  Co.  It  is  unnecessary  to  enter  into  the  question 
whether  an  agent  who  exceeds  his  authority  can  bind  his  principal. 

Bayley,  J. — I  think  the  only  conclusion  to  be  drawn  from  the  facts 
stated  is,  that  Sill  and  Co.,  had  a  general  authority  to  sell,  and  that  it 
would  be  a  fraud  on  the  public  to  hold  otherwise.  Sill  and  Co.  were 
common  brokers  for  the  sale  of  sugars ;  and  if  the  defendant  suffered 
them  to  buy  and  sell  for  him  in  their  own  names,  and  thereby  to  hold 
themselves  out  to  the  world  as  the  owners  of  the  goods,  he  must  be 
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taken  to  *have  given  them  a  general  authority.  There  was  r:|:-|4q-i 
nothing  to  designate  him  as  the  owner,  neither  the  bills  of  sale  <-  -• 
being  in  his  name,  nor  the  price  of  the  goods  sold  or  purchased  carried 
to  his  separate  account ;  so  that  in  all  respects  Sill  and  Co.  appeared  as 
the  owners.  If,  therefore,  they  have  abused  the  confidence  reposed  in 
them,  the  defendant,  who  entrusted  them,  and  not  the  plaintiflFs,  the  in- 
nocent purchasers,  must  su£fer  for  it.  I  agree,  therefore,  that  the  plain- 
tiffs are  entitled  to  recover. 

Per  Curiam. — Postea  to  the  plaintiffs. 


1.  "  A  general  agent  is  a  person  whom  a  man  puts  in  his  place  to  transact 
all  his  business  of  a  particular  kind.  Thus  a  man  usually  retains  a  factor  to 
buy  and_  sell  all  goods,  and  a  broker  to  negotiate  all  contracts  of  a  certain 
description, — an  attorney  to  transact  all  his  legal  business, — a  master  to  perform 
all  things  relating  to  the  usual  employment  of  his  ship,  and  so  in  other  instances. 
The  authority  of  such  an  agent  to  perform  all  things  usual  in  the  line  of  busi- 
ness in  which  he  is  employed,  cannot  be  limited  by  any  private  order  or  direc- 
tion not  known  to  the  party  dealing  with  him.  cut  the  rule  is  directly  the 
reverse  concerning  a  particular  agent,  i,  e.,  an  agent  employed  specially  in  one 
single  transaction,  for  it  is  the  duty  of  the  party  dealing  with  such  a  one  to 
ascertain  the  extent  of  his  authority,  and  if  he  do  not  he  must  abide  the  conse- 
quences."    Smith  on  Mercantile  Law,  p.  69. 

2.  "  A  general  authority  arises  from  a  general  employment  in  a  specific  capa- 
city, such  as  tactor,  broker,  attorney,  &c.  When  we  can  say  of  any  one  that  he 
is  A.'s  broker,  or  A.'s  factor,  or  A.'s  attorney,  he  has  then  a  general  authority  in 
the  sense  in  which  it  is  used  in  the  text.  But,  of  course,  this  does  not  imply 
that  he  has  unlimited  or  unrestrained  authority.  A.  may  give  his  broker,  or  his 
factor,  or  his  attorney  any  instructions  that  he  pleases,  and  the  effect  will  be 
this — As  between  himself  and  his  broker,  &c.,  any  deviation  from  these  instruc- 
tions will  render  the  latter  accountable  to  him  fbr  any  loss  he  may  sustain 
thereby.  But  as  regards  himself  and  third  parties  who  may  have  dealt  with  the 
broker,  &c.,  any  limitation  of  the  authority  not  communicated  to  them  can  have 
no  effect.  A  third  person  has  a  right  to  assume,  without  notice  to  the  contrary, 
that  the  person  *whom  A.  employs  generally  as  his  broker,  &c.,  has  also  r^-,  k/x-i 
an  unqualified  authority  to  act  for  his  principal  in  all  matters  which  L  -' 
come  within  the  scope  of  that  employment.  In  the  case  of  a  particular  agent, 
i,  e.,  one  whom  A.  may  have  employed  specially  in  that  single  instance,  no  such 
assumption  can  reasonably  be  made.  It  then  becomes  the  duty  of  the  party 
dealing  with  one  whom  he  knows  to  be  acting  for  another  in  the  transaction,  to 
ascertain  by  inquiry  the  nature  and  extent  of  the  authority,  and  if  it  be  departed 
from  or  exceeded,  he  must  be  content  to  abide  the  consequences." — Paley  on 
Agency,  by  Lloyd,  p.  199,  note. 

3.  "  The  ground  of  the  distinction  between  general  and  special  agency  is  the 
public  policy  of  preventing  frauds  upon  innocent  persons,  and  the  encourage- 
ment of  confidence  in  dealing  with  agents.  If  a  person  is  held  out  to  third  per- 
sons, or  to  the  public  at  large,  by  the  principal,  as  having  a  general  authority 
to  act  and  to  bind  him  in  a  particular  business  or  employment,  it  would  be  the 
height  of  injustice,  and  lead  to  the  grossest  frauds,  to  allow  him  to  set  up  his 
own  secret  and  private  instructions  to  the  agents  limiting  that  authority,  and 
thus  to  defeat  his  acts  and  transactions  under  the  agency,  when  the  party  deal- 
ing with  him  had  and  could  have  no  notice  of  such  instructions.  In  such  cases 
good  faith  requires  that  the  principal  should  be  held  bound  by  the  acts  of  the 
agent  within  the  scope  of  his  general  authority,  for  he  has  held  him  out  to  the 
public  as  competent  to  do  the  acts,  and  to  bind  him  thereby;  the  maxim  of 
natural  justice  here  applies  with  its  full  force,  that  he  who,  without  intentional 
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fraud,  has  enabled  any  person  to  do  an  act  wUch  must  be  injurious  to  himself 
or  to  another  innocent  party,  shall  himself  suffer  the  injury  rather  than  the  in- 
nocent party  who  has  placed  confidence  in  him.  The  maxim  is  founded  in  the 
soundest  ethics,  and  is  enforced  to  a  large  extent  in  courts  of  equity.  Of  course 
the  maxim  fails  in  its  application  -when  the  party  dealing  with  the  agent  has  a 
full  knowledge  of  the  private  instructions  of  the  agent,  or  that  he  is  exceeding 
his  authority." — Story  on  Agency,  p.  100. 

4.  The  case  of  Helyear  v.  Hawke,  5  Btpinasse,  12,  was  an  action  jof  assump- 
sit on  the  warranty  of  a  horse  sold  by  the  defendant  to  the  plaintiff.  It  was  con- 
tended for  the  defendant,  that  he  had  not  given  a  general  agency  to  the  servant 
to  warrant  the  horse  seven  years  old,  but  merely  that  he  was  sound ;  and  that, 
therefore,  the  servant  being  merely  a  special  agent,  and  having  exceeded  his 
authority,  the  defendant  was  not  bound.  Lord  BLLENBOEOtTGH  observed, — "  I 
think  the  master  having  intrusted  his  servant  to  sell,  he  is  intrusted  to  do  all 
that  he  can  to  effectuate  the  sale,  and  if  he  does  exceed  his  authority  in  so  doing, 
he  binds  his  master." 

r  *1  fin  ^"  "^^^  '^^^^  °^  Alexander  v.  Gibson,  2  Campbell,  555,  was  an  *action 
L  J  on  the  warranty  of  a  horse.  A  witness  was  called  to  prove  that  the 
horse  had  been  sold  to  the  plaintiff  by  the  defendant's  servant,  and  that  the  ser- 
vant warranted  the  horse  to  be  sound.  It  was  objected  for  the  defendant,  that 
the  plaintiff  was  bound  either  to  call  the  servant  himself,  or  to  begin  by  proving 
that  he  had  authority  from  his  master  to  warrant  the  horse.  Lord  Ellbn- 
BOROUGH  observed, — "  If  the  servant  was  authorized  to  sell  the  horse,  and  to 
receive  the  stipulated  price,  I  think  he  was  incidentally  authorized  to  give  a 
warranty  of  soundness.  It  is  now  most  usual  on  the  sale  of  horses  to  require  a 
warranty,  and  the  agent  who  is  employed  to  sell,  when  he  warrants  the  horse, 
may  fairly  be  presumed  to  be  acting  within  the  scope  of  his  authority.  This  is 
the  common  and  usual  manner  in  which  business  is  done,  and  the  agent  must 
be  taken  to  be  vested  with  powers  to  transact  the  business  with  which  he  is  in- 
trusted in  the  common  and  usual  manner.  I  am  of  opinion,  therefore,  that  if 
the  defendant's  servant  warranted  this  horse  to  be  sound,  the  defendant  is  bound 
by  the  warranty." 

6.  It  may  be  doubted  whether  the  observation  of  Lord  EUenborough,  in  the 
case  of  Helyear  v.  Hawke  be  not  too  absolute,  and  whether  a  distinction  ought 
not  to  be  taken  between  the  case  of  the  servant  of  a  private  party  selling  his 
master's  horse,  and  the  case  of  the  servant  of  a  dealer  in  horses.  If  in  the 
former  ease  the  servant  be  expressly  prohibited  from  warranting  the  horse,  it 
may  be  doubted  whether  the  master  would  be  bound  in  the  event  of  a  warranty 
having  been  given.  At  the  same  time,  a  power  to  warrant  may  be  presumed, 
and  it  thus  be  incumbent  on  the  master  to  prove  that  he  expressly  prohibited 
the  servant  to  warrant.  The  distinction  now  taken  appears  to  be  authorized  by 
Mr.  Justice  Ashhubst  in  the  case  of  Fenn  v.  Harrison,  who  observed, — "  This 
brings  it  to  the  case  put  at  the  bar,  of  the  sale  of  a  horse,  where  I  take  the  dis- 
tinction to  be  that  of  a  person  keeping  livery  stables,  and  having  a  horse  to  sell, 
directed  his  servant  not  to  warrant  him,  and  the  servant  did  nevertheless  war- 
rant him,  still  the  master  would  be  liable  in  the  warranty,  because  the  servant 
was  acting  within  the  general  scope  of  his  authority,  and  the  public  cannot  be 
supposed  to  be  cognizant  of  any  private  conversation  between  the  master  and 
servant ;  but  if  the  owner  of  a  horse  were  to  send  a  stranger  to  a  fair  with  express 
directions  not  to  warrant  the  horse,  and  the  latter  acted  contrary  to  the  orders, 
the  purchaser  could  only  have  recourse  to  the  person  who  actually  sold  the 
horse,  and  the  owner  would  not  be  liable  on  the  warranty,  because  the  servant 
was  not  acting  within  the  scope  of  his  employment."  T'he  same  distinction 
appears  to  be  taken  by  Mr.  Justice  Batley  in  Pickering  v.  Busk,  who  observed, 
— "  If  the  servant  of  a  horse-dealer,  with  express  directions  not  to  warrant,  do 
r*1521  warrant,  the  *master  is  bound,  because  the  servant  having  a  general 
•^  '  authority  to  sell,  is  in  a  condition  to  warrant,  and  the  master  has  not 
notified  to  the  world  that  the  general  authority  is  circumscribed." 

1.  In  his  Commentaries',  Mr.  Chancellor  Kent  observes, — "  There  is  a  very 
important  distinction  on  this  subject  between  a  general  agent  and  one  appointed 
for  a  special  purpose.    The  acts  of  a  general  agent,  or  one  whom  a  man  puts 
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in  his  place  to  transact  all  his  business  of  a  particular  kind,  will  bind  his  prin- 
cipal so  long  as  he  keeps  within  the  general  scope  of  his  authority,  though  he 
may  act  contrary  to  his  private  instructions,  and  the  rule  is  necessary  to  prevent 
fraud,  and  encourage  confidence  in  dealing.  But  an  agent  constituted  for  a 
particular  purpose,  and  under  a  limited  power,  cannot  bind  his  principal  if  he 
exceeds  his  power.  The  special  authority  must  be  strictly  pursued.  Whoever 
deals  with  an  agent  for  a  special  purpose,  deals  at  his  peril  when  the  agent 
passes  the  precise  limits  of  his  power." — Kent's  Commentaries,  vol.  ii.  p.  619. 

8.  Where,  however,  a  servant  is  in  the  habit  of  being  intrusted  by  his  master 
to  act  within  a  particular  scope  of  business,  the  master  is  bound  by  the  acts  of 
the  servant,  although  contrary  to  particular  instructions,  qualifying  or  limiting 
the  general  authority  usually  conferred  upon  him.  If,  therefore,  a  master  per- 
mits his  servant  to  purchase  goods  on  credit,  he  will  be  liable,  although  the 
goods  purchased  may  not  have  been  ordered  by  the  master.  The  case  of  Rusby 
V.  Scarlett,  5  Esp.  76,  was  an  action  for  goods  sold  and  delivered.  The  defence 
was,  that  the  defendant  had  given  money  to  his  servant  to  pay  for  the  goods, 
but  which  he  had  embezzled.  It  appeared  in  evidence  that  he  had  kept  a  book 
with  his  servant,  in  which  were  entered  the  articles  procured  by  him,  and  the  ^ 
sums  advanced  to  him  ;  but  there  did  not  appear  to  be  any  connexion  between 
the  sums  advanced  to  the  servant  and  the  demands  which,  he  was  to  pay,  but 
that  the  money  was  advanced  generally.  The  plaintiflF  contended,  that  this  was 
not  a  case  where  the  master  had  given  the  servant  money  to  go  to  market  with  ; 
that  the  servant  had  had  money  at  different  times ;  that  bUls  of  parcels  had 
been  sent,  and  that  the  defendant  had  settled  at  different  times,  withoat  calling 
for  vouchers  of  the  payment,  which  he  ought  to  have  done ;  and  that  the  law 
relied  upon  by  the  defendant,  only  applied  to  cases  where  the  master  gave  the 
servant  money  specially  to  pay  for  the  goods.  Lord  Ellenborovgh  observed, — 
"The  general  rule  to  subject  the  principal  to  the  act  of  the  agent  is  this,  the 
agency  must  be  antecedently  given,  or  be  subsequently  adopted.  There  must, 
in  the  latter  case,  be  some  act  of  recognition  ;  bat  if  I  authorize  a  man  to  obtain 
credit  on  my  account,  and  he  gets  the  goods  on  such  credit,  unless  I  have  paid 
him  I  am  myself  liable;  but  I  go  *farther,  for  if  the  goods  were  taken  r*-iKq-i 
up,  and  the  money  given  afterwards  to  the  servant  to  pay,  I  am  inclined  '-  ^ 
to  think  the  master  liable  if  the  servant  has  not  paid  over  the  money;  for  he  has 
given  authority  to  take  up  goods  on  credit.  It  is  therefore  material  to  see  when 
the  money  was  given.  If  the  servant  was  always  in  cash  before-hand,  to  pay 
for  the  goods,  the  master  is  not  liable,  as  he  never  authorized  him  to  pledge  his 
credit ;  but  if  the  servant  was  not  so  in  cash,  he  gave  him  a  right  to  take  up  the 
goods  on  credit ;  and  I  think  he  would  be  liable,  as  the  servant  has  not  paid  the 
plaintiff,  though  he  might  have  received  the  money  from  the  defendant,  his 
master." 

9.  An  agent  who  is  employed  generally  to  do  any  act,  is  authorized  to  do  it 
in  the  usual  way  of  business,  and  if  he  does  it  in  any  unusual  way,  his  principal 
is  not  bound  by  his  acts.  The  case  of  Wiltshire  v.  Sims,  1  Campbell,  258,  was 
an  action  for  not  transferring  stock.  The  broker  employed  by  the  defendant  to 
sell  had  sold  it  on  a  bill  for  fourteen  days,  and  paid  on  the  note  to  his  bankers, 
where  it  was  attached  for  a  debt  of  his  own.  At  the  end  of  the  fortnight  the 
defendant  refused  to  make  the  transfer,  as  he  had  received  no  part  of  the  pur- 
chase-money. It  was  proved  that  the  stock  belonged  to  trustees,  and  that  as 
the  transfer  could  not  be  made  till  the  expiration  of  a  fortnight,  when  there  was 
to  be  a  meeting  of  the  trustees,  the  broker  in  taking  the  note  had  acted  with  a 
view  to  his  employer's  advantage,  thinking  that  the  stock  might  fall  before  the 
transfer  could  be  made.  It  was  contended  for  the  plaintiff,  that  the  defendant 
must  have  empowered  his  agent  to  sell  the  stock  in  the  manner  most  for  his  in- 
terest, and  that  the  loss  ought  to  fall  upon  him,  and  not  upon  the  plaintiff,  who 
had  paid  for  the  stock,  under  the  natural  impression  that  the  agent  had  authority 
to  sell  it  immediately,  though  a  short  time  was  to  intervene  before  it  could  be 
transferred  in  the  books  of  the  trustees.  The  plaintiff  was  nonsuited.  Lord 
Ellenborough  observed, — "  When  the  defendant  employed  the  broker  to  sell  the 
stock,  he  employed  him  to  sell  it  in  the  usual  manner.  He  made  him  his  agent 
for  common  purposes  in  a  transaction  of  this  sort.     But  did  ever  any  one  hear 
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of  stock  being  absolutely  discharged  for  a  bill  at  fourteen  days  1  Has  a  broker 
in  common  cases  power  to  give  credit  for  the  price  of  the  stock  which  he  agrees 
to  sell  ?  The  broker  here  sold  the  stock  in  an  unusual  manner,  and  unless  he 
was  expressly  authorized  to  do  so,  his  principal  is  not  bound  by  his  acts." 


r*if;n  *^'^^  repeesentations  of  an  agent  respecting  the  sub- 
L        -I      ject-matter  op  a  contract  wiiiL  bind  his  principal  IP 

MADE  AT  THE  VERY  TIME  OP  THE  CONTRACT,  AND  CONSTITUTING  PART 
OP  THE  RES  GEST^;  AND  THE  FRAUDULENT  OR  NEGLIGENT  CONCEAL- 
MENTS OP  AN  AGENT,  WHERE  THE  OTHER  CONTRACTING  PARTY  IS 
ENTITLED  TO  A  PULL  DISCLOSURE,  WILL  ALSO  APPECT  HIS  PRINCIPAL. 

FITZHEKBEET   v.    MATHER. 

Mich.  Term,  ITSS.— E.     1  T.  R.  12. 

This  was  an  action  on  a  policy  of  insurance  for  JEIIO,  underwritten 
by  the  defendant  on  the  21st  of  September,  1782,  at  six  guineas  per 
cent.,  on  a  cargo  of  oats  on  board  the  ship  "  Joseph,"  lost  or  not  lost, 
at  and  from  Hartland  to  Portsmouth,  beginning  the  adventure  from  the 
1  loading  thereof  on  board  the  said  ship  at  Hartland.  The  defendant 
pleaded  the  general  issue,  and  paid  the  premium  into  court.  The  jury 
found  a  verdict  for  the  plaintiflF  at  the  sittings  at  Guildhall,  before  Bul- 
ler,  J.,  after  last  Trinity  Term,  subject  to  the  opinion-  of  the  court  on 
the  following  case  : — 

"  That  on  the  27th  of  July,  1782,  William  Bundock  of  Pool,  agent  for 
the  plaintiff,  contracted  with  Richard  Thomas  of  Hartland,  a  corn-factor, 
for  the  purchase  of  500  quarters  of  oats,  to  be  consigned  to  William 
Fuller  at  Portsmouth,  on  the  plaintiff's  account,  and  directed  Thomas  to 
send  him  (Bundock)  a  bill  of  loading  and  invoice,  and  also  a  like  bill 
of  loading  and  invoice  to  the  plaintiff,  at  Cuthbert  Fisher's,  Esq.,  Lon- 
don. That,  in  pursuance  thereof,  Thomas  shipped  the  oats  on  board  the 
ship  insured,  which  sailed  from  Hartland  on  the  16th  of  September, 
1782,  and  was  lost  the  same  day  off  the  pier  of  Hartland.  That  on  the 
16th  of  September,  1782,  Thomas  wrote  the  two  following  letters  to 
William  Bundock  and  Cuthbert  Fisher." 

"  To  Mr.  William  Bundock. 

"Hartland,  Sept.  16;  1782. 

"  Sir, — ^This  morning  I  loaded  the  Joseph  with  175  quarters  of  oats 
r*1551  *'°  ^^^  address  of  William  Fuller,  Portsmouth,  and  the  *sloop 
L  -I  sailed  immediately;  but  I  am  afraid  the  wind  is  coming  to  the 
westward,  and  will  force  her  back.  I  have  engaged  Harvey,  which  hope 
will  carry  the  rest ;  and  if  the  weather  does  not  come  foul,  hope  to  de- 
spatch him  this  week.  I  have  sent  a  bill  of  loading  and  a  letter  by  the 
master  to  Mr.  Fuller ;  also  I  have  sent  a  bill  of  loading  and  advice  to 
Mr.  Fisher,  that  he  may  insure  if  he  likes,  as  the  equinox  is  near  &c. 

"R.  Thomas." 
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"  To  Cuthbert  Fisher,  Esq. 

"Hartland,  Sept.  16,  1782. 

"  Sm, — By  an  order  from  Mr.  William  Bundock,  of  Pool,  I  shipped 
this  day,  on  board  the  Joseph,  who  immediately  sailed  for  Portsmouth, 
a  cargo  of  oats  as  under ;  and  by  the  same  order,  as  well  as  the  orders 
of  Thomas  Fitzherbert,  Esq.,  I  took  the  liberty  of  drawing  on  you,  at 
three  days'  sight,  in  favour  of  Messrs.  Scott  and  Willes,  or  order,  £106, 
10«.,  to  be  placed  to  the  account  of  Thomas  Fitzherbert,  Esq.  I  wish 
the  whole  safe  to  hand,  and  expect  another  vessel  to  be  loaded  this  week, 
weather  permitting.     This  evening  appears  stormy.     I  remain,  &c. 

«E.  Thomas." 

«  Shipped  175  quarters  of  sweet  dry  oats,  at  12s.  2d.  per  quarter,  on 

board  the  Joseph  of  Pool,        .  .  .         £106    9     2 

_  Bills  of  lading,       .  .  .  .  0    0  10 


£106  10     0 


"  That  about  six  or  seven  o'clock  of  the  evening  of  the  16th  Septem- 
ber, Bichard  Thomas  heard  a  report  that  the  ship  was  on  shore ;  and  at 
six  o'clock  in  the  morning  of  the  17th,  he  knew  the  ship  was  lost. 
That  the  mode  of  sending  letters  from  Hartland  to  Loudon  is  as  follows : 
the  letters  are  collected  by  a  private  hand,  who  goes  with  them  from 
Hartland  to  Bideford,  about  one  or  two  o'clock  on  the  day  the  post  sets  * 
out  from  Bideford,  and  which  leaves  Bideford  about  nine  o'clock  in  the 
evening.  That  the  16th  of  September  was  not  a  post-day,  and  the  above 
letters  did  not  leave  Hartland  till  one  o'clock  in  the  afternoon  on  the 
17th,  which  was  the  post-day  from  *Bideford  to  London;  and  r*-irf.-i 
the  letters  which  went  from  Bideford  by  the  post  of  that  evening,  L  J 
were  received  in  London  on  the  20th  of  September.  That  on  the  19th 
the  plaintiff  wrote  the  following  letter  to  Cuthbert  Fisher,  Esq. : — 

"Stubb  Lodge,  near  Portsmouth, 
Sept.  19,  1782. 
"  Dear  Fisher, — My  correspondent,  Mr.  William  Bundock,  of  Pool, 
having  informed  me  he  has  sent  two  sloops  to  Hartland,  in  Devonshire, 
to  load  oats  on  my  account  and  risk,  I  beg  the  favour  of  you  to  insure 
my  amount  of  the  cargoes  to  Portsmouth,  as  soon  as  the  bills  are  sent 
you.  T.  Fitzherbert. 

"  That  the  last-mentioned  letter,  together  with  the  aforesaid  letter 
from  E.  Thomas  to  Mr.  Fisher,  dated  the  16th  of  September,  were  both 
received  by  Fisher  in  London  on  the  20th  of  September,  and  he  there- 
upon directed  the  insurance  in  question  to  be  effected.  That,  on  the 
21st  of  September,  the  defendant  underwrote  the  policy  stated  in  the 
declaration.  If  the  court  should  be  of  opinion  that  the  plaintiff  may 
recover,  then  the  verdict  to  stand  j  if  not,  then  a  verdict  for  the  defen- 
dant." 

Bower,  for  the  plaintiff,  made  two  questions  : — 1st,  supposing  Thomas 
to  be  the  agent  of  the  plaintiff,  whether  his  negligence,  in  not  sending 
an  account  of  the  loss  of  the  ship,  shall  vacate  the  policy  ? 
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The  ■whole  that  is  required  in  making  these  kind  of  contracts  is,  that 
they  be  made  bona  fide  between  the  insured  and  the  insurer.  If  there 
be  a  real  disclosure  as  between  them,  the  act  of  a  third  person  is  not 
material.— 5  Burr.  2084. 

2ndly,  whether  Thomas  be  the  plaintiff's  agent  ?  All  the  orders  which 
Bundock  had  given  to  Thomas  were  to  send  such  a  quantity  of  oats  on 
board  a  ship,  and  to  send  a  bill  of  lading;  the  moment  he  had  done  that 
his  agency  ceased. 

Gowper,  for  the  defendant,  contended,  that  Thomas  was  the  plaintiff's 
P^-  _„^  agent.  Thomas  suffered  a  letter  to  go  to  Fisher,  *informing  him 
L  J  that  the  ship  sailed,  several  hours  after  he  knew  she  was  lost ; 
he  himself  knowing  an  insurance  might  be  made,  as  appears  by  his  let- 
ter, dated  the  same  day,  to  Bundock.  The  letter  having  been  written 
before  the  loss  was  known  makes  no  difference,  because  it  did  not  go 
before  Thomas  actually  knew  of  the  loss.  If  there  had  been  no  refer- 
ence to  Thomas's  letter,  there  could  have  been  no  insurance;  this  con- 
nects him  with  the  principal.  The  ease  of  Stewart  v.  Dunlop,  in  the 
house  of  lords  in  1785,  on  an  appeal  from  the  Sessions  of  Scotland,  is 
very  strong.  That  was  where  a  clerk  of  the  assured,  knowing  of  the 
loss  of  the  ship,  suffered  the  merchant  to  cause  a  policy  to  be  made, 
without  disclosing  what  he  knew;  on  which  ground  the  policy  was 
vacated. 

Lord  Mansfield,  C.  J. — This  policy  was  effected  by  misrepresenta- 
tion ;  and  that  misrepresentation  arose  from  the  proper  agent  of  the 
plaintiff,  who  gave  the  intelligence.  Now  whether  this  happened  by 
fraud  or  negligence,  it  makes  no  difference ;  for  in  either  case  the  policy 
is  void. 

It  was  by  misrepresentation ;  because  the  underwriter  was  warranted, 
on  the  information  of  the  agent,  to  take  for  granted,  that  on  the  17th 
September,  at  twelve  or  one  o'clock,  the  ship  was  safe ;  for  the  agent 
gave  an  account  of  the  ship  being  loaded,  and  said  nothing  of  what  had 
happened  to  her.  Then  there  was  strong  ground  to  believe  on  this 
letter,  that  she  was  safe  when  the  post  came  away. 

How  did  this  misrepresentation  happen  ?  The  agent  wrote  the  letter. 
And  supposing  he  was  not  an  agent,  he  gave  information  to  Fisher,  as 
well  as  to  the  plaintiff,  to  make  the  insurance.  He  acted  honestly  when 
he  wrote  the  letter ;  but  on  the  16th,  at  night,  he  heard  the  ship  was  on 
shore,  and  the  next  morning  he  knew  that  she  was  lost.  The  post  did 
not  go  out  till  the  afternoon  of  that  day ;  therefore  he  had  full  opportunity 
to  send  an  account  of  the  loss. 

If  Thomas  were  not  guilty  of  fraud,  at  least  he  was  guilty  of  great 
negligence  ;  and  this  policy,  being  effected  by  misrepresentation,  is  void. 
P1581  W^^"^J  J.— Thomas  must  be  considered  as  the  agent  of  the 
L  J  ^plaintiff.  He  shows  by  his  first  letter  that  he  acted  by  the  orders 
of  Bundock,  as  well  as  of  the  plaintiff;  and  being  his  agent,  the  plaintiff 
must  be  liable  for  any  misrepresentation  of  Thomas ;  and  this  is  a  gross 
misrepresentation . 

AsHHURST,  J. — On  general  principles  of  policy,  the  act  of  the  a^ent 
ought  to  bind  the  principal ;  because  it  must  be  taken  for  granted,  that 
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the  principal  knows  whatever  the  agent  knows.  And  there  is  no  hard- 
ship on  the  plaintiff;  for  if  the  fact  had  been  known,  the  policy  could 
not  have  been  effected, 

BiTLLiiR,  J. — In  order  to  show  that  Thomas  was  not  the  agent  for 
the  plaintiff,  Mr.  Bower  assumed  one  fact  which  is  contrary  to  the  case ; 
for  he  said  the  insurance  was  not  made  in  consequence  of  Thomas's 
letter ;  but  the  fact  is  not  so.  According  to  the  plaintiff's  letter,  the 
insurance  was  not  to  be  made  till  Thomas's  letter  arrived  ;  and  the  plain- 
tiff expressly  refers  to  the  letter  of  Thomas,  "  when  it  shall  arrive ;"  it 
was  therefore  the  foundation  of  the  insurance. 

Though  the  plaintiff  be  innocent,  yet  if  he  build  his  information  on 
that  of  his  agent,  and  his  agent  be  guilty  of  a  misrepresentation,  the 
principal  must  suffer.  It  is  the  common  question  every  day  at  Guildhall, 
when  one  of  two  innocent  persons  must  suffer  by  the  fraud  or  negligence 
of  a  third,  which  of  the  two  gave  credit  ?  Here  it  appears  that  the  plain- 
tiff trusted  Thomas,  and  he  must  therefore  take  the  consequences. 

Judgment  for  the  defendant. 


1.  The  case  of  Helyear  v.  Hawke,  5  Eap.  72,  was  an  action  of  assumpsit  on 
the  warranty  of  a  horse  made  by  the  groom  of  the  defendant.  The  defendant 
denied_haying  given  the  warranty ;  and  it  was  objected  that  the  declarations  ofthe 
eroom  as  to  the  age  or  qualities  of  the  horse  were  not  admissible  to  charge  the 
defendant.  Lord  Bllenbobough  observed, — "If  the  servant  is  sent  with  the 
horse  by  his  master,  and  he  gives  the  directions  respecting  *its  sale,  I  r*Tf;ni 
think  he  thereby  becomes  the  accredited  agent  of  his  master,  and  what  '-  ' 
he  has  said  at  the  time  ofthe  sale,  as  part  ofthe  transaction  of  selling  respect- 
ing the  horse,  is  evidence;  but  an  acknowledgment  to  that  effect,  made  at 
another  time,  is  not  so.  It  must  be  confined  to  the  time  ofthe  actual  sale,  and 
when  he  was  acting  for  his  master. 

2.  The  case  of  Peto  v.  Hague,  5  Bsp.  134,  was  an  action  to  recover  the  penalty 
for  selling  coals  short  of  measure,  the  coals  having  been  sold  as  Pool  measure. 
The  defendant  objected  to  a  witness  stating  a  conversation  which  he  had  had 
with  the  nephew  ofthe  defendant,  by  whom  his  business  was  conducted,  and  in 
which  conversation  he  had  asked  the  nephew  whether  the  coals  then  lying  in  the 
punt  were  to  be  sold  by  wharf  or  Pool  measure.  Lord  Bllekboeough  ruled,  that 
what  was  said  by  the  agent  was  evidence,  and  observed, — "  What  the  agent 
might  have  said  respecting  a  former  sale  made  by  the  defendant,  or  on  another 
occasion,  would  not  be  evidence  to  affect  his  master,  but  what  he  said  respecting 
a  sale  of  coals  then  about  to  take  place,  and  respecting  the  disposition  of  the 
coals  then  lying  at  the  wharf,  which  were  the  object  of  sale,  was  in  the  course 
of  his  employment  for  the  defendant,  and  was  evidence  to  affect  his  master." 

3.  In  the  case  of  Burt  v.  Palmer,  5  Esp.  145,  it  was  held,  that  where  an  agent 
has  been  employed  to  pay  for  work  done,  and  the  workmen  are  referred  to  him 
for  payment,  an  acknowledgment  of  the  debt  by  the  agent  took  the  case  out  of 
the  Statute  of  Limitations.  The  defendant  contended,  that  there  must  either  be 
the  admission  of  the  principal  himself,  or  that  the  promise  of  the  agent,  upon 
whom  the  plaintiff  relied,  should  be  called ;  or  that,  though  the  acts  of  an  agent 
are  admissible  evidence  where  his  agency  is  once  established,  yet  what  an  agent 
had  said  was  not  evidence,  as  he  might  himself  be  called.  The  plaintiff  contended, 
that  as  the  agent  had  in  fact  adopted  the  debt  by  the  defendant's  direction,  he 
was  bound  by  the  admission  of  his  agent.  Lord  ELLENBonotJGH  observed, — "  It 
has  been  solemnly  decided  by  the  twelve  judges  at  Hastings'  trial,  that  where 
a  person  is  referred  to  to  settle  or  adjust  an  account  of  business,  what  he  says  is 

July,  1858.— 8 
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evidence  if  it  is  connected  witli  the  business  which  is  referred  to,  and  therefore 
the  agent's  admission  of  the  debt  is  binding  on  the  defendant." 

4.  In  the  case  of  Langhom  v.  AUnutt,  4  Taunt.  510,  it  was  held,  that  letters 
of  an  agent  to  his  principal,  in  which  he  gave  him  an  account  of  his  transactions, 
are  not  admissible  as  evidence  against  the  principal ;  but  that  letters,  written 
by  an  agent  in  making  a  contract,  which  formed  part  of  the  contract,  or  of  the 
res  gesta  are  evidence  against  the  principal.  Gibbs,  J.,  observed, — "  There  is  a 
clear  distinction  between  these  letters  which  are  admissible  in  evidence  and 
1*1  fim  ^°^^  which  are  not.  When  it  is  proved  *that  A.  is  agent  of  B.,  whatever 
L  ^""j  A.  does,  or  says,  or  writes  in  the  making  of  a  contract,  as  agent  of  B.,  is 
admissible  as  evidence,  because  it  is  part  of  the  contract  which  he  makes  for  B., 
and  therefore  binds  B. ;  but  it  is  not  admissible  of  his  account  of  what  passes. 
Now,  what  are  these  letters  7  These  are  not  part  of  the  contract  itself,  or  of  the 
res  gesta,  but  they  are  the  account  which  the  agent  renders  to  his  principal  of 
what  he  is  doing.    These  are  therefore  not  admissible." 


WHEEE  A  FACTOR  SELLS  GOODS  WITHOUT  DISCLOSING  THE  NAME  OP  HIS 
PRINCIPAL,  THE  PURCHASER  IS  ENTITLED  TO  SET  OFF  A  DEBT   DUE  TO 
!TOR,  IN  ANSWER  TO  THE  DEMAND 

GEOKGB   V.  CLAGETT. 

June  30,  1191.— E.    1  T.  R.  359. 

On  the  trial  of  this  action,  which  was  assumpsit  for  goods  sold  and  de- 
livered to  the  amount  of  £142,  Is.  9rf.,  before  Lord  Kenyon  at  the  Guild- 
hall Sittings,  the  case  appeared  to  be  this.  The  plainti£f,  a  clothier  at 
Frome,  employed  Messrs.  Eich  and  Heapy  in  London,  Blackwell-hall 
factors,  as  his  factors,  under  a  commission  del  credere,  who  besides  acting 
as  factors,  bought  and  sold  great  quantities  of  woollen  cloths  on  their 
own  account,  all  their  business  being  carried  on  at  one  warehouse.  The 
factors  sold  at  twelve  months'  credit,  and  were  allowed  two  and  a  half 
per  cent.  On  the  30th  of  September,  1795,  Delvalle,  a  tobacco  broker, 
and  who  had  been  in  habits  of  dealing  with  the  defendants,  bought 
several  parcels  of  tobacco  of  them,  and  gave  them  in  payment  a  bill  of 
exchange  for  £1198,  16s.,  drawn  by  one  Fisher  on  Kich  and  Heapy,  on 
the  24th  of  September,  1795,  payable  two  months  after  date  to  J.  Staf- 
ford, who  indorsed  to  Delvalle,  who  indorsed  it  over  to  the  defendants, 
it  having  been  previously  accepted  by  Eich  and  Heapy.  On  the  12th 
of  October,  1795,  the  defendants  bought  a  quantity  of  woollen  cloths  for 
exportation  of  Eich  and  Heapy,  amounting  to  £1237,  18s.  3c?.,  at  twelve 
r*16n  "'°"*'^^'  credit ;  the  *goods  were  taken  out  of  one  general  mass 
L  -I  in  Eich  and  Heapy's  warehouse  j  Eich  and  Heapy  made  out  a 
bill  of  parcels  for  the  whole  in  their  own  names,  and  the  defendants  did 
not  know  that  any  part  of  the  goods  belonged  to  the  plaintiflf.  Early  in 
November,  1795,  Eich  and  Heapy  became  bankrupts ;  and.afterwards 
on  the  20th  of  the  same  month,  the  plaintiff  gave  the  defendants  notice  not 
to  pay  Eich  and  Heapy  for  certain  cloths  specified,  part  of  the  above 
amounting  to  £142,  Is.  M.,  they  having  been  his  property,  and  having 


PRINCIPAL    AND    AGENT.  115 

been  sold  on  his  account  by  Rich  and  Heapy  on  commission.  The  ques- 
tion was,  Whether  the  defendants  were  or  were  not  entitled  to  set  off 
their  demand  against  Rich  and  Heapy  on  the  bill  of  exchange,  on  the 
ground  that  the  defendants  dealt  with  them  as  principals ;  Lord  Kenyon 
was  of  opinion,  that  they  were,  as  well  on  principle  as  on  the  authority 
of  Rabone  v.  Williams,  and  a  verdict  was  accordingly  found  for  the  de- 
fendants. 

A  rule  having  been  obtained,  calling  on  the  defendants  to  show  cause 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the 
authority  of  the  case  of  Estcott  v.  Milward,  Co.  Bank.  Lawsj  236  ; 

Crihhs  and  Giles  were  now  to  have  shown  cause  against  that  rule;  but 

Erskine  and  Walton  were  called  upon  to  support  it.  They  relied  on 
the  cases  of  Sorimshire  v.  Alderton,  and  Estcott  v.  Milward,  as  reported 
in  Co.  Bank.  Laws,  to  show  that  under  the  circumstances  of  this  case, 
the  principal  might  resort  to  the  buyer  at  once,  he  having  given  notice 
before  actual  payment  by  the  defendants  to  the  factors. 

But  a  more  accurate  note  of  the  case  of  Estcott  v.  Milward  having 
now  been  obtained  from  Mr.  J.  BuUer,  before  whom  that  cause  was  tried, 
and  read. 

The  court  were  clearly  of  opinion,  that  the  directions  given  by  the 
learned  judge  on  the  trial  of  this  cause  were  right;  and  *that  rit^-iaa-, 
this  case  was  not  distinguishable  from  that  of  Rabone  v.  Wil-  <-  J 
liams.     Therefore  they  Discharged  the  rule. 


The  ease  of  Rabone,  Jun.,  v.  Williams,  1785,  was  an  action  for  the  value  of 

foods  sold  to  the  defendant  by  means  of  the  house-  of  Rabone,  Sen.,  and  Co.,  at 
Ixeter,  factors  to  the  plaintiff.  The  defendant,  the  vendee  of  the  goods,  feet  off 
a  debt  due  to  him  from  Rabone  and  Co.,  the  factors,  upon  another  account, 
alleging  that  the  plaintiff  had  not  appeared  at  all  in  the  transaction,  and  that 
credit  had  been  given  by  Rabone  and  Co.,  the  factors,  and  not  by  the  plaintiff. 
Lord  Mansfield,  C.  J., — "  Where  a  factor,  dealing  for  a  principal,  but  concealing 
that  principal,  delivers  goods  in  his  own  name,  the  person  contracting  with  him 
has  a  right  to  consider  him,  to  all  intents  and  purposes,  as  the  principal ;  and 
though  the  real  principal  may  appear  and  bring  an  action  upon  that  contract 
against  the  purchaser  of  the  goods,  yet  that  purchaser  may  set  off  any  claim  he 
may  have  against  the  factor  in  answer  to  the  demand  of  the  prineipal.  This 
has  been  long  settled."— 7  T.  R.  360. 


ALTHOUGH  A  FACTOR  MAT  BUT  AND  SELL  IN  HIS  OWN  NAME,  AS  WELL 
AS  IN  THE  NAME  OF  HIS  PRINCIPAL,  A  BROKER  IS  NOT  ENTITLED  TO 
DO  SO  ;  AND  WHERE  HE  DOES  SO,  HE  ACTS  BETOND  THE  SCOPE  OP  HIS 
AUTHORITT,  AND  THE  PURCHASER  CANNOT  SET  OFF  A  DEBT  DUE  TO 
HIM  BT  THE  BROKER  AGAINST  THE  DEMAND  MADE  BT  THE  PRINCIPAL. 

BARING  V.   CORRIE. 

Nov.  13,  1818.— E.     2  B.  &  Aid.  137. 
Assumpsit  for  goods  sold  and  delivered.    Plea,  general  issue.    The 
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cause  was  tried  before  Lord  Ellenborough,  C.  J.,  at  the  London  sittings 
after  Trinity  Term,  1816,  when  a  verdict  was  found  for  the  plaintiffs, 
with  £1423,  3s.  Qd.  damages,  *subjeet  to  the  opinion  of  the  court 
t  J  upon  the  following  case,  either  the  plaintiffs  or  the  defendants 
being  at  liberty  to  turn  the  same  into  a  special  verdict. 

The  plaintiffs  are  merchants  in  London,  and  in  the  month  of  June, 
1815,  employed  Messrs.  Coles,  as  their  brokers  to  sell  for  them  a  parcel 
of  sugars.  Coles  and  Co.  sold  to  the  defendants  the  sugars  on  the  27th 
June,  1815,  and  on  the  same  day  delivered  to  the  plaintiffs  the  following 
sale  note : — "  Sold  for  account  of  Messrs.  Baring,  Brothers,  and  Co.,  to 
Messrs.  W.  and  E.  Corrie,  per  Active,  N.L.K.  51/100 — 50  hogsheads 
Surinam  sugar,  at  85s."  Coles  and  Co.  were  merchants  as  well  as 
brokers,  and  bought  and  sold  largely  on  their  own  account,  and  had, 
before  the  time  of  the  sale  of  the  sugars  in  question,  dealt  with  the 
defendants  both  in  buying  and  selling  on  their  own  account,  and  in  the 
course  of  such  dealing  had  previously  bought  goods  of  the  defendants, 
for  which  they  had  given  them  their  acceptances  for  £2700,  which  fell 
due  on  the  25th  and  26th  August,  1815.  At  the  time  of  the  sale.  Coles 
and  Co.  did  not  disclose  to  the  defendants  that  they  acted  as  brokers,  but 
sold  the  sugars  to  them  in  their  own  names,  and  sent  them  the  following 
note: — "Sold  Messrs.  Corrie  and  Co.,  per  Active,  N.L.E.  51/100 — 50 
hogsheads  of  Surinam  sugar,  at  85s.  June  27th,  1818."  The  defend- 
ants afterwards,  on  or  about  the  10th  or  11th  of  July,  1815,  received  the 
following  invoice,  dated  27th  June,  1815,  from  Coles  and  Co. : — "  Messrs. 
E.  Corrie,  bought  of  Coles  and  Co.,  per  Active,  N.L.E.,  50  hogsheads 
Surinam  sugar,  at  85s.  per  cwt."  The  prompt  or  time  of  payment  of  the 
sugars,  according  to  the  usual  course  of  the  sugar  trade,  was  two  months. 
Coles  and  Co.,  as  sworn  brokers,  kept  a  book,  in  which  they  entered  a 
memorandum  of  every  contract  made  by  them  as  such  brokers,  and 
amongst  the  rest  was  the  memorandum  of  the  sale  of  these  sugars  to  the 
defendants  made  at  the  time  of  sale  : — "  Bought  of  Baring,  Brothers, 
and  Co.,  for  account  of  Corrie  and  Co.,  per  Active,  N.L.R.  51/ 100  hogs- 
heads Surinam  sugar,  at  85s."  But  the  defendants  never  saw  the  book 
or  memorandum,  nor  did  they  ever  desire  to  see  it  till  after  the  bank- 
ruptcy of  Coles  and  Co.,  although  they  might  at  any  time  have  seen  it, 
r*lfi41  ^^  calling  at  the  counting-house.  *At  the  time  of  the  sale.  Coles 
L  J  and  Co.  were  employed  by  the  plaintiffs,  as  their  brokers,  not  only 
to  sell  for  them  their  imported  goods,  but  also  to  receive  from  the  buyers 
thereof  the  price  when  due,  but  they  did  not  receive  a  del  credere  com- 
mission. Coles  and  Co.  became  bankrupts  on  the  14th  July,  1815,  and 
the  prompt  upon  the  sugars  expired  upon  the  27th  August.  On  the  3d 
July  the  defendants  received  from  Coles  and  Co.  the  following  order 
for  the  delivery  of  the  sugars  from  the  West  India  docks,  where  they 
were  landed  and  then  lying ; — "  To  the  principal  store-keeper  of  the 
West  India  Docks.  Deliver  to  the  order  of  Messrs.  W.  and  E.  Corrie 
the  under-mentioned  goods,  imported  in  the  month  of  June,  1815,  and 
entered  by  John  Deacon,  per  ship  Active,  Captain  Mustard,  from  Suri- 
nam, (prime  dock  rates  thereon  being  paid,)  June,  1815,  N.L.R.  51/ 100 
—50  hogsheads  sugar.     For  Baring,  Brothets,  and  Co.     (Signed)     John 
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Walker."  John  Walker  was  the  custom-house  clerk  of  the  plaintiffs, 
and  John  Deacon  one  of  the  partners  in  the  house  of  Baring,  Brothers, 
and  Off.,  and  one  of  the  plaintiffs  in  the  cause.  By  the  usage  in  the 
West  India  Docks,  the  sugars,  or  other  produce  imported,  remain  in  the 
names  of  the  importer,  or  person  making  the  entry,  until  such  time  as 
some  purchaser  thereof  chooses  to  have  the  goods  rehoused  and  entered 
in  his  name.  In  the  meantime,  and  until  such  rehousing  takes  place, 
the  order  for  delivery  must  be  signed  by  the  importer  or  his  agent,  what- 
ever number  of  sales  may  have  been  made  of  them ;  and  such  order  is 
made  out  for  delivery  to  the  first  purchaser,  unless  the  importer  should 
have  received  a  written  direction  from  the  first  purchaser  to  make  it  out 
to  some  other  person ;  and  that  person,  if  he  sells,  indorses  over  such 
order  to  his  vendee,  unless,  as  in  the  former  cases,  such  vendee  should 
in  like  manner,  by  order  in  writing,  direct  the  indorsement  to  be  made 
out  to  some  other  person.  On  the  2iind  August,  1815,  the  following 
letter,  bearing  date  the  27th  July,  was  sent  by  the  plaintiffs  to  the  defend- 
ants, being  five  days  before  the  prompt  upon  the  sugars  expired : — "  We 
request  you  will  settle  with  Mr.  Edward  Kensington,  for  the  amount  of 
M.L.R.  50  hogsheads  sugar,  per  Active,  sold  you  by  Coles  and  Co.,  on 
the  27th  June  last."  The  defendants  returned  the  following  answer, 
dated  August,  23d  : — "We  are  surprised  at  the  ^directions  con-  r^tfif-c-i 
tained  in  your  letter,  dated  27th  July,  last,  but  only  delivered  to  L  J 
us  yesterday,  respecting  50  hogsheads  sugar,  sold  by  Coles  and  Co.,  on 
the  27th  June.  We  consider  Coles  and  Co.  as  the  proprietors  of  these 
sugars,  and  therefore  the  same  will  be  settled  for  in  account  with  them 
or  their  assignees."  On  the  14th  July,  1815,  when  Coles  and  Co.  became 
bankrupts,  the  defendants  were  the  holders  of  their  acceptances  for 
£2700. 

This  case  was  argued  in  Easter  Term  by  Puller  for  the  plaintiffs,  and 
in  the  present  Term  by  Scarlett  for  the  defendants.  The  principal 
arguments  for  the  plaintiffs  were,  that  the  defendants  must  have  known 
that  Coles  and  Co.,  were  not  selling  in  their  own  names,  inasmuch  as 
the  truth  of  the  transaction  was  registered  in  their  broker's  book,  which 
the  defendants  might  have  inspected,  if  they  had  chosen  to  do  so ;  and 
that  the  note  delivered  by  them  would  not  have  bound  the  defendants 
unless  it  had  been  delivered  in  their  character  of  brokers ;  that  they 
possessed  none  of  the  indicia  of  property  in  the  goods,  all  of  which 
appeared  to  belong  to  the  plaintiffs ;  and  that  it  was  impossible  that  the 
plaintiffs  could  know  that  the  goods  had  not  been  sold  by  Coles  and  Co., 
in  the  ordinary  way  as  brokers,  for  the  note  delivered  to  them  was  pre- 
cisely in  the  usual  form.  And  if  they  were  not  to  succeed  in  the  pre- 
sent action,  ho  merchant  could  ever  again  trust  a  broker  with  safety. 
The  cases  of  George  v.  Clagett,  ante,  p.  157 ;  Rabone  v.  Williams,  7 
T.  R.  360 ;  Estcott  v.  Milward,  Co.  Bank  Laws,  236 ;  Sorimshire  v. 
Alderton,  2  Str.  1182 ;  Morris  v.  Cleasby,  4  Maule  and  Selw.  566 ; 
and  Moore  v.  Clementson,  2  Camp.  22,  were  cited,  and  it  was  contended, 
that  the  rule  on  which  the  right  of  set-off  in  those  cases  depended  was 
this,  that  where  the  principal  has  by  his  conduct  allowed  the  factor  to 
hold  himself  out  to  the  world  as  the  owner  of  the  goods,  he  must  take 
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the  consequences.  Here,  however,  the  plaintiffs  had  done  no  such 
thing ;  and,  hesides,  all  those  cases  were  cases  of  factors,  between  whom 
and  brokers  there  is  a  very  material  difference. 

For  the  defendant  it  was  urged,  that  this  case  was  not  to  be 
[  loo]  *distinguished  from  George  v.  Clagett,  which  was  still  a  valid 
decision ;  that  as  to  the  circumstances  relied  on,  to  show  that  the  defen- 
dants knew  that  Coles  and  Co.,  were  selling  as  brokers,  they  were  not 
conclusive.  It  appeared  as  a  fact,  that  they  acted  both  as  brokers  and 
merchants,  and  therefore  a  party  with  whom  they  dealt,  might  naturally 
enough  in  a  case  where  they  did  not  mention  the  name  of  their  principal, 
conclude  that  they  were  the  principals  themselves  in  the  transaction. 
And  the  order  for  delivery  of  the  goods  being  given  by  the  plaintiffs, 
made  no  difference,  for  the  only  thing  that  it  proved  was,  that  they  were 
the  original  importers.  The  only  distinction  between  a  factor  and 
broker  is,  that  the  one  has  possession  of  the  bulk  of  the  goods,  and  the 
other  only  of  the  sample;  both  are  in  the  material  point  the  same, 
viz.,  the  representatives  of  the  real  owner.  And  the  rule  of  law  laid 
down  in  Hern  v.  Nichols,  Salk.  289,  being  that  where  one  of  two  inno- 
cent  persons  must  suffer  by  the  fault  of  a  third,  the  loss  is  to  fall  on  him 
who  has  reposed  the  confidence,  it  will  follow  that  in  this  case  the  loss 
must  fall  on  the  plaintiffs,  whose  agents  Coles  and  Co.  were  in  this 
transaction,  and  who  had  reposed  an  unusual  confidence  in  them,  by 
permitting  them  not  merely  to  sell  for  them,  but  also  to  receive  the 
price  of  the  goods  when  sold. 

Abbott,  C.  J. — If  the  defendants  were  to  succeed  in  this  ease,  the 
effect  would  be,  that  the  goods  of  one  man  would  be  applied  in  discharge 
of  the  debt  of  another.  I  am  not  disposed  to  come  to  such  a  conclusion, 
unless  compelled  to  do  so  by  authorities  which  I  do  not  find  in  this 
case.  It  is  said,  that  where  a  loss  is  to  fall  on  one  of  two  innocent  parties 
by  the  deceit  of  a  third,  that  it  should  fall  on  him  who  employs  and 
puts  a  trust  and  confidence  in  the  deceiver.  But  this  rule  is  by  no 
means  universal.  Sup|)ose  a  factor,  who  is  intrusted  with  the  posses- 
sion of  goods,  pledges  the  goods,  the  real  owner  may  recover  them  in 
trover  against  the  person  with  whom  they  are  pledged.  And  so,  also,  if 
a  master  trusts  his  servant  with  plate  or  other  valuables,  and  the  ser- 
vant sells  them,  still,  unless  they  are  sold  in  market  overt,  the  master 
may  recover  them  from  the  innocent  purchaser.  These  exceptions  show 
r*lfi7n  ^^^^  ^^^  ^principle  is  by  no  means  universal.  But  in  this  case, 
L  -1  has  there  been  any  negligence  on  the  side  of  the  plaintiffs  ?  or 
rather,  has  there  not  been  great  negligence  on  the  side  of  the  defen- 
dants ?  Coles  and  Co.,  it  appears,  acted  in  the  double  capacity  of  mer- 
chants and  brokers ;  and  that  fact  was  well  known  to  the  defendants. 
Now  the  distinction  between  a  broker  and  factor  is  not  merely  nominal, 
for  they  differ  in  many  important  particulars.  A  factor  is  a  person  to 
whom  goods  are  consigned  for  sale  by  a  merchant,  residing  abroad,  or 
at  a  distance  from  the  place  of  sale,  and  he  usually  sells  in  his  own 
name,  without  disclosing  that  of  his  principal ;  the  latter,  therefore, 
with  full  knowledge  of  these  circumstances,  trusts  him  with  the  actual 
possession  of  the  goods,  and  gives  him  authority  to  sell  in  his  own  name. 
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But  the  broker  is  in  a  different  situation ;  lie  is  not  trusted  with  the 
possession  of  the  goods,  and  he  ought  not  to  sell  in  his  own  name.  The 
principal,  therefore,  who  trusts  a  broker,  has  a  right  to  expect  that  he 
will  not  sell  in  his  own  name.  In  all  the  cases  cited,  the  factor  was  in 
actual  possession  of  the  goods,  and  the  purchasers  could  not  know 
whether  they  belonged  to  him  or  not.  And  at  all  events,  they  knew 
that  he  had  a  right  to  sell  the  goods.  But  the  case  of  a  broker  is  quite 
distinguishable.  The  plaintiffs  in  this  case  have  only  reposed  the  usual 
confidence  which  every  merchant  must  place  in  his  broker,  and  if  the 
defendants  should  succeed,  it  would  not  be  safe  for  any  merchant  ever 
hereafter  to  employ  a  broker ;  for  the  latter  might,  by  delivering  to  the 
buyer  a  false  note,  defeat  the  rights  of  his  principal  altogether.  It  is 
argued,  indeed,  that  there  are  other  facts  in  this  case  from  which  it  is 
to  be  inferred  that  the  plaintiffs  reposed  a  more  than  usual  confidence  in 
Coles  and  Co.,  and  for  this  purpose,  that  part  of  the  case  was  relied 
upon  which  states  that  they  were  employed  by  the  plaintiffs  as  their 
brokers,  not  only  to  sell  for  them  the  several  goods  imported  into  this 
country,  but  also  to  receive,  when  due,  the  price  of  such  goods  from  the 
buyers.  But  inasmuch  as  this  fact  applies  only  to  the  receipt  of  the 
price  of  goods  sold  by  them  as  brokers,  it  seems  to  me  that  that  fact 
does  not  alter  the  case.  But  in  what  situation  did  the  defendants  stand 
in  respect  to  Coles  and  Co.,  and  what  did  they  omit  to  do  ?  They  knew 
*that  Coles  and  Co.,  acted  both  as  brokers  and  merchants,  and  rsis-ioo-i 
if  they  meant  to  deal  with  them,  as  merchants,  and  to  derive  L  J 
a  benefit  from  so  dealing  with  them,  they  ought  to  have  inquired 
whether  in  this  transaction  they  acted  as  brokers  or  not;  but  they 
made  no  inquiry.  They  had  the  name  of  the  ship  in  which  the 
goods  had  been  imported,  and  they  might  have  made  inquiries  into 
the  circumstances  of  the  case,  if  they  had  not  chosen  to  remain  in  igno- 
rance. There  is,  therefore,  a  clear  omission  on  their  part,  and  they  do 
not  stand  in  a  situation  so  completely  free  from  blame  as  the  plain- 
tiffs do.  There  is  another  circumstance,  which  shows,  that  if  they  did 
not  know  that  Coles  and  Co.,  were  acting  as  brokers  in  this  case,  it  was 
because  they  chose  not  to  know  it.  It  appears  that  they  received  a  sale 
note,  and  were  not  required  to  sign  a  bought  note.  Now,  without  enter- 
ing into  the  question,  whether  or  not,  under  such  circumstances,  the 
bargain  could  be  enforced,  it  is  quite  sufficient  to  say,  that  the  ordinary 
course  of  dealing  was  not  pursued,  and  that  enough  appears  to  show, 
that  the  defendants  negligently  abstained  from  making  those  inquiries 
which  they  ought  to  have  made.  I  think,  therefore,  that  they  ought 
not  to  be  allowed  the  set-off  which  is  claimed;  and  my  opinion  is 
founded  on  the  difference  between  the  characters  of  factor  and  broker, 
and  on  the  plain  distinction  between  the  cases  cited  and  this.  For  even 
admitting  it  to  be  true,  that  where  two  persons,  equally  innocent,  are 
prejudiced  by  the  deceit  of  a  third,  the  person  who  has  put  the  trust  and 
confidence  in  the  deceiver  should  be  the  loser,  I  think  the  defendants 
are  the  persons  who  have  in  this  ease  placed  a  more  than  usual  confi- 
dence in  Coles  and  Co.,  and  that  they  must  bear  the  loss  occasioned  by 
the  act  of  the  latter. 
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Batley,  J. — I  am  entirely  of  the  same  opinion.  This  is  an  action 
brought  by  a  merchant,  to  recover  the  price  of  his  own  goods,  and  he 
ought  therefore  to  succeed,  unless  payment,  or  something  equivalent  to 
it,  appears  to  have  taken  place.  The  demand,  however,  is  resisted  on 
the  ground  that  the  defendants,  who  were  buyers  of  the  goods,  did  not 
purchase  them  of  the  plaintiffs,  but  of  Coles  and  Co.,  and  that  they 
have  a  counter  demand  against  them,  which  they  are  entitled  to  set  off 
r=f=l  fiQl  ^g^'i"^''  *'li®  P""®  of  *^^  goods.  A  proprietor,  generally  speaking, 
L  J  is  entitled  to  receive  the  price  of  his  own  goods,  unless,  by  im- 
proper conduct  on  his  part,  he  has  enabled  some  other  person  to  appear 
as  proprietor  of  the  goods,  and,  by  that  means,  to  impose  on  a  third 
person,  without  any  fault  on  the  part  of  that  person.  That  is  the  true 
meaning  of  the  rule  laid  down  in  Hern  v.  Nichols,  Salk.  289.  There 
arise  then  three  questions ;  first,  Did  the  plaintiffs  enable  Coles  and  Co» 
to  appear  as  proprietors  of  the  goods,  and  to  practise  a  fraud  upon  the 
defendants  ?  secondly,  Did  Coles  and  Co.  actually  practise  a  fraud  ?  and, 
thirdly.  Did  the  defendants  use  due  care  and  diligence  to  avoid  such 
fraud?  All  these  questions  must,  under  the  circumstances  of  this  case, 
be  answered  against  the  defendants.  It  appears  that  Coles  and  Co., 
were  both  brokers  and  merchants,  and  that  they,  on  the  27th  June, 
1815,  were  empowered  to  sell  the  goods  in  question.  They  delivered  to 
the  plaintiffs  a  sold  note  exactly  in  the  proper  form,  supposing  them  to 
have  sold  in  their  character  of  brokers ;  and  they  delivered  to  the  de- 
fendants a  bought  note,  exactly  suited  to  the  case  of  their  having 
sold  as  brokers,  without  having  disclosed  the  name  of  the  seller. 
If  it  were  even  doubtful  whether  Coles  and  Co.  sold  as  merchants 
or  not,  there  was  at  least  enough  to  have  induced  the  defendants 
to  make  inquiry.  For,  supposing  them  to  sell  in  their  character  of 
brokers,  it  was  not  necessary  for  them  to  take  a  counter-note  from  the 
defendants ;  but,  if  they  had  sold  as  merchants,  that  would  be  necessary. 
When,  therefore,  they  delivered  only  a  sale  note,  and  required  none  in 
return,  that  ought  to  have  raised  a  strong  presumption  in  the  minds  of 
the  defendants,  that  the  sale  was  in  their  character  of  brokers.  And 
there  is  nothing  inconsistent  in  that  view  of  the  case  ;  for  Coles  and  Co., 
do  not  say  that  they  sell  the  goods  as  their  own,  and  the  defendants  ask 
no  questions  on  that  subject.  Then,  on  the  3d  of  July,  comes  the  de- 
livery-order signed  by  the  plaintiffs ;  at  that  time,  therefore,  the  defen- 
dants must  have  known  that  the  plaintiffs  were  parties  concerned,  and 
and  might  have  satisfied  any  doubts  which  they  entertained  upon  the 
subject.  It  is,  besides,  to  be  observed,  that  the  plaintiffs  did  not  trust 
the  brokers  with  either  the  muniments  of  their  title,  or  the  possession  of 
the  goods,  as  was  done  both  in  the  case  of  Rabone  v.  Williams,  and  that 
r-if.-.  »f,,  of  *George  v.  Clagett.  There  is  another  circumstance  by  which 
L  J  the  defendants  might  easily  have  ascertained  whether  Coles  and 
Co.  acted  as  brokers  or  not.  According  to  the  usual  course  of  dealing, 
a  broker  is  bound  to  put  down  in  his  book  an  account  of  the  sales  made 
by  him  in  that  capacity,  and  in  fact  that  was  done  in  this  case ;  so  that 
if  the  defendants  had  asked  to  see  the  book,  they  would  instantly  have 
discovered  whether  Coles  and  Co.  acted  as  brokers  or  not.     I  think, 
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therefore,  that  it  appears  from  these  circumstances,  the  plaintiffs  did 
not  by  their  conduct  enable  Coles  and  Co.  to  hold  themselves  out  as  the 
proprietors  of  these  goods,  and  so  to  impose  on  the  defendants ;  that  the 
defendants  were  not  imposed  upon,  and  even  supposing  that  they  were, 
that  they  must  have  been  guilty  of  gross  negligence.  Besides,  when 
Coles  and  Co.  stood  at  least  in  an  equivocal  situation,  the  defendants 
ought,  in  common  honesty,  if  they  bought  the  goods  with  a  view  to 
cover  their  own  debt,  to  have  asked  in  what  character  they  Bold  the 
goods  in  question.  I  therefore  cannot  think  that  the  defendants 
believed,  when  they  bought  the  goods,  that  Coles  and  Co.  sold  them  on 
their  own  account;  and  if  so,  they  can  have  no  defence  to  the  present 
action.  The  course  of  dealing,  it  appears,  was  for  the  brokers  to  receive 
for  the  plaintiffs  the  price  when  due ;  if,  therefore,  the  defendants  had 
remained  ignorant  of  the  state  of  things,  till  after  that  period  had  arrived, 
the  case  might  have  been  different ;  but,  before  that  time  arrived,  it 
appears  that  they  were  distinctly  informed,  that  the  plaintiffs  were  the 
proprietors  of  the  goods.  There  must  therefore  be  judgment  for  the 
plaintiffs. 

HoLROYD,  J. — ^I  am  of  opinion,  that  the  defendants  have  not  any 
right  of  set-off  in  this  case.  A  factor  who  has  the  possession  of  goods, 
differs  materially  from  a  broker.  The  former  is  a  person  to  whom  goods 
are  sent  or  consigned,  and  he  has  not  only  the  possession,  but  in  conse- 
quence of  its  being  usual  to  advance  money  upon  them,  has  also  a  spe- 
cial property  in  them,  and  a  general  lien  upon  them.  When,  therefore, 
he  sells  in  his  own  name,  it  is  within  the  scope  of  his  authority ;  and  it 
may  be  right,  therefore,  that  the  principal  should  be  bound  by  the  con- 
sequences of  such  sale;  amongst  which,  the  right  of  setting  off  riti-i>jin 
*a  debt  due  from  the  factor  is  one.  But  the  case  of  a  broker  is  L  J 
different ;  he  has  not  the  possession  of  the  goods,  and  so  the  vendee 
cannot  be  deceived  by  that  circumstance ;  and  besides  the  employing  of 
a  person  to  sell  goods  as  a  broker,  does  not  authorize  him  to  sell  in  his 
own  name.  If,  therefore,  he  sells  in  his  own  name,  he  acts  beyond  the 
scope  of  his  authority,  and  his  principal  is  not  bound.  But  it  is  said, 
that  by  these  means  the  broker  would  be  enabled  by  his  principal  to 
deceive  innocent  persons.  The  answer  however  is  obvious,  that  that 
cannot  be  so,  unless  the  principal  delivers  over  to  him  the  possession 
and  indicia  of  property.  The  rule  stated  in  the  case  in  Salkeld  must 
be  taken  with  some  qualifications ;  as,  for  instance,  if  a  factor,  even  with 
goods  in  his  possession,  acts  beyond  the  scope  of  his  authority,  and 
pledges  them,  the  principal  is  not  bound ;  or  if  a  broker,  having  goods 
delivered  to  him,  is  desired  not  to  sell  them,  and  sells  them,  but  not  in 
market  overt,  the  principal  may  recover  them  back.  The  truth  is,  that 
in  all  cases,  excepting  where  goods  are  sold  in  market  overt,  the  rule  of 
caveat  emptor  applies.-  I  think,  therefore,  that  this  case  differs  materi- 
ally from  the  cases  cited,  which  are  those  of  principal  and  factor,  and 
that  therefore  this  claim  of  set-off  cannot  be  allowed. 

Judgment  for  plaintiffs. 
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A  DEL  CREDEKE  COMMISSION  DOES  NOT  PLACE  A  BROKEE  IN  THE  SI- 
TUATION OF  A  PRINCIPAL,  AS  SUCH  COMMISSION  IMPORTS  MERELY 
A  GUARANTEE  OF  THE  SOLVENCY  OP  THE  PURCHASER,  AND  BINDS 
HIM   TO   PAY   THE  PRICE,   IF  THE  PURCHASER  DOES   NOT. 

MOKRIS    V.    CLEASBY. 

Feb.  T,  1816.— E.    4  M.  &  S.  566.    Eng.  Com.  Law.  Reps.,  vol.  30. 

Assumpsit  for  not  rendering  to  the  bankrupts  an  account  of  the  sale 
of  goods  delivered  by  them  to  the  defendant  to  sell,  and  sold  by  him. 
Money  counts.  Plea,  non-assumpsit,  with  a  notice  of  set-ofF. 
r*l  791  *-^*  *^®  ^^^  before  Lord  Ellenborough,  C.  J.,  at  the  sittings 
L  -I  after  Trinity  Term,  1814,  a  verdict  was  found  for  the  plaintiff 
for  £1090,  7s.  Sd.,  subject  to  the  opinion  of  the  court  on  the  following 
case  : — 

In  October,  1810,  the  defendant,  a  broker  in  London,  advertised  for 
sale  by  public  auction,  on  the  23d  of  that  month,  several  lots  of  casks  of 
spirit  of  turpentine,  under  certain  printed  particulars  and  conditions ; 
one  of  which  was,  that  the  lot  or  lots  should  be  cleared  at  the  buyer's 
expense  in  fourteen  days  from  the  date  of  sale,  and  the  remainder  of 
the  purchase-money  to  be  paid  on  delivery  in  approved  bills  at  two 
months,  allowing  IJ  per  cent,  discount.  On  the  morning  of  the  sale, 
the  bankrupts,  who  were  merchants  in  London,  wrote  to  the  defendant, 
directing  him, — 

"Provided  the  88  casks  of  turpentine  he  had  for  sale  that  day  could 
be  exported  duty  free,  to  buy  a  part  or  the  whole  for  their  account,  at 
or  under  96 /duty  included.  That  they  expected,  however,  he  would 
put  them  down  at  the  next  advance  above  the  highest  real  bidder,  and 
that  such  advance  would  be  below  the  above  limit." 

On  that  day  the  defendant  purchased  at  the  sale  for  the  bankrupts  66 
casks,  and  delivered  them  the  following  contract : — 

"London,  2Bd  October,  1^10. 
"Bought  this  day,  by  order  of  Messrs.  Smith,  Chesmer,  and  Down, 
at  my  public  sale,  33  lots,  66  casks  spirit  of  turpentine,  per  prices  and 
particulars  at  foot. — Revenue,  tare  and  dft. — To  be  cleared  in  14  days, 
and  to  be  paid  for  in  approved  bills  at  two  months,  allowing  1 J  per  cent, 
discount. 

(Signed)  Stephen  Cleasby,  Broker." 

This  sale  note  was  delivered  by  the  defendant  to  the  bankrupts  on  the 
next  day,  and  the  following  account  or  bill  of  parcels  was  also  delivered : — 
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*'<  London,  2Sd  Oct. 

"  Messrs.  Smith,  Chesmer  and  Down, 

Bought  at  Stephen  Cleasby's  public  sale, 

Sixty-six  casks  of  turpentine,      .             .              .             £1094    9  4 

Less  \^  per  cent,  discount,                      .              .                    13  13  7 

£1080  15  9 

Brokerage  for  buying  |-  per  cent.,                                               5    9  5 

Lot  money,                 .              .                           .                    4     2  6 


£1090    7     8 


The  bankrupts  did  not  know  at  that  time  to  whom  the  66  casks  of 
turpentine  belonged,  the  name  of  no  principal  being  disclosed  to  them, 
and  they  knew  in  the  purchase  only  the  defendant.  Afterwards,  about 
the  6th  of  November,  they  gave  instructions  to  the  defendant  for  ship- 
ping the  turpentine,  upon  which  occasion  some  arrangement  respecting 
the  shipping  being  to  be  made,  the  defendant  for  the  first  time  commu- 
nicated to  the  bankrupts  that  the  turpentine  belonged  to  Le  Mesurier 
and  Co.,  and  referred  them  to  Le  Mesurier  and  Co.  to  get  the  necessary 
documents  for  shipping  the  goods.  The  bankrupts,  however,  afterwards 
altered  their  intention  of  shipping  the  turpentine,  and  determined  to  re- 
sell it  here,  and  gave  instructions  to  the  defendant,  as  their  broker,  to 
sell  it  on  their  account,  and  the  defendant  sold  it  accordingly,  received 
the  proceeds,  and  afterwards  rendered  an  account  of  the  sales  to  the 
bankrupts.  The  defendant  had  been  employed  by  Le  Mesurier  and  Co. 
to  sell  the  turpentine  for  them  as  their  broker,  acting  under  a  del  credere 
commission;  and  on  the  2d  of  February,  1811,  he  paid  them  the  amount, 
viz.,  £1090,  7s.  %d.,  but  had  no  directions  from  the  bankrupts  either  to 
guarantee  the  payment,  or  to  pay  the  money  to  Le  Mesurier  and  Co. ; 
neither  was  the  del  credere,  or  the  payment,  made  with  their  knowledge 
or  consent,  nor  did  they  know  of  the  del  credere  until  long  after  the 
turpentine  had  been  re-sold  by  the  defendant  on  their  account.  The 
bankrupts  stopped  payment  on  the  10th  of  January,  1811,  and  on  the 
28th  of  February  a  commission  of  bankruptcy  was  *issued  against  j-^,  _ ... 
them,  under  which  the  plaintiifs  were  chosen  assignees.  The  L  J 
sum  claimed  by  the  plaintiffs  was  £1152,  4s.  4c?.,  as  the  balance  due 
from  the  defendant  upon  the  re-sale  of  the  turpentine ;  against  which 
the  defendant  claimed  to  set-off  the  payment  made  by  him  to  Le  Me- 
surier and  Co. 

And  the  question  was.  Whether  the  defendant  is  entitled  to  set-off 
such  payment  ?  if  he  be,  then  such  payment  will  settle  the  account  be- 
tween the  parties,  and  the  verdict  must  be  for  the  defendant;  but  if 
otherwise,  then  the  verdict  to  stand  for  £1090,  7s.  8c?. 

This  case  was  argued  in  last  Trinity  Term  by  Keader  for  the  plaintiffs 
and  Comyn  for  the  defendant.  For  the  plaintiffs  it  was  argued  in  sub- 
stance thus : — The  defendant  is  at  liberty  to  set  off  this  sum  as  the  price 
of  the  turpentines,  if  he  is  to  be  considered  as  having  sold  them  to 
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Smith  and  Co.  in  the  character  of  a  principal ;  aliter,  if  he  is  to  be  con- 
sidered as  having  purchased  them  in  the  character  of  broker  on  their 
account.  That  he  acted  as  broker  and  not  as  principal  is  plain,  as  well 
from  the  order  given  him  by  Smith  and  Co.,  and  the.sale  note  signed 
and  delivered  by  him,  as  broker,  as  from  the  bill  of  parcels,  which  con- 
tains a  charge  for  brokerage.  And  if  there  had  been  a  contemporaneous 
disclosure  of  the  name  of  the  principal  to  whom  the  goods  belonged, 
this  case  would  have  differed  in  no  respect  from  other  cases,  in  which  it 
has  been  adjudged  that  the  broker  could  neither  detain  the  goods  as 
upon  a  stoppage  in  transitu,  nor  had  a  lien  on  them  for  the  money  paid, 
nor  a  set-off, — Gurney  v.  Sharp,  4  Taunt.  242  ;  Cumming  v.  Forrester,  1 
M.  and  S.  494.  It  is  true  the  disclosure  was  not  made  until  afterwards, 
but  as  it  was  made  before  anything  intervened  to  change  the  rights  6f 
the  parties,  it  is  the  same  thing  as  if  it  had  been  made  at  first.  And  as 
to  the  del  credere,  it  is  a  mistake  to  suppose  that  any  agreement  between 
a  broker  and  one  of  his  employers  can  operate  to  abridge  the  rights  of 
another  of  his  employers,  who  is  a  stranger  to  it,  and,  as  to  him,  place 
the  broker  in  the  situation  of  principal,  where  by  the  course  of  his  deal- 
ing he  never  assumed  to  act  as  principal ;  a  del  credere  being  nothing 
more  than  a  guarantee  by  the  broker  to  the  particular  employer  for  the 
r*1 7^n  ®ol''^°''y  *of  the  person  who  shall  buy  the  goods,  by  which  the 
L  -I  employer  acquires  the  additional  security  of  his  broker.  There- 
fore, it  has  been  determined  that  a  del  credere  commission  does  not  give 
to  the  broker  any  right  of  set-off  against  a  third  person  who  is  ignorant 
of  it,  unless  he  has  dealt  with  such  third  person  as  principal,  Koster  v. 
Eason,.2  M.  and  S.  112.  And  if  this  defendant  has  no  right  under  the 
Statute  of  Set-off,  2  Creo.  II.  c-  22,  §  13,  which  regards  mutual  debts, 
neither  has  he  any  under  the  Statute  5  Greo.  11.  c.  30,  §  28,  which  ex- 
tends to  mutual  cjedit,  because  there  is  no  mutual  credit  in  this  trans- 
action, if  there  was  no  privity  between  Smith  and  Co.  and  him  as  prin- 
cipal. 

For  the  defendant  it  was  argued,  that  the  del  credere  placed  him  in 
the  situation  of  a  principal.  For  a  del  credere  commission  is  an  agree- 
ment between  the  broker  and  his  employers,  that  they  shall  look  to  him 
for  the  price,  and  in  return  he  shall  be  considered  as  owner  of  the  goods. 
Therefore,  he  is  liable  to  his  employers  for  the  price,  whether  he  has 
received  it  or  not.  And  so  if  he  sell  in  his  own  name,  he  is  to  all  intents, 
as  between  him  and  the  vendee,  the  principal,— Houghton  v.  Matthews, 
3  Bos.  and  Pul.  489.  It  is  true  his  employers  may  interpose  between 
hin;  and  the  vendee,  and  the  vendee  Will  afterwards  act  at  his  peril,  if  he 
pays  the  broker,  but  until  that  time  the  broker  is  to  be  considered  as 
principal,  and  may  sue  the  vendee  for  the  price,  though  the  goods  are 
known  to  be  the  property  of  a  third  person,  Williams  v.  Millington,  1  H. 
Bl.  81 ;  or  if  the  vendee  be  sued  by  the  principal  for  the  price,  he  may 
set  off  any  demand  he  has  against  the  broker,  George  v.  Clagett,  ante,  p. 
160 ;  or  the  broker  himself  if  he  be  sued  shall  likewise  have  a  set-off, — 
Grove  v.  Dubois,  1  T.  R.  112  j  Bize  v.  Dickason,  1  T.  R.  285;  Wienbolt 
V.  Roberts,  2  Campb.  N.  P.  C.  586.  All  which  shows  that  he  is  to  every 
intent  the  owner.     And  as  to  the  two  cases  cited  contra,  they  afford  the 
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clearest  dietinction,  because  in  them  the  name  of  the  principal  being  dis- 
closed in  the  first  instance,  there  never  was  any  contract  between  the 
vendors  and  the  broker  as  principal. 

Gtir.  adv.  vult. 

*Lord  Ellenborough,  C.  J.,  on  this  day  delivered  the  judg-  r*iiTf.-i 
ment  of  the  court.  L     '"J 

The  pleadings  and  facts  are  stated  so  shortly,  and  so  well,  in  the  case 
delivered  to  the  judges,  that  they  cannot  be  abridged.  The  point  to  be 
decided,  is  a  simple  one,  namely,  can  this  claim  of  the  defendant  be 
allowed,  either  as  a  set-ofF,  or  under  the  Statute  of  5  Geo.  II.  ?  The 
case  varies  from  that  of  Grrove  v.  Dubois,  1 T.  R.  112,  in  this,  that  the  sale 
was  made  by  the  defendant  as  a  broker,  and  that  the  principal  was  dis- 
closed before  any  transaction,  on  which  the  defendant's  claim  is  founded, 
took  place.  The  defendant  charges  commission,  which  he  ought  not  to 
have  done  if  the  goods  were  his  own,  and  the  sale  note  is  signed  Stephen 
Cleasby,  broker,  noticing  the  sale  as  made  at  his  public  sale.  It  is  clear, 
therefore,  that  he  was  selling  the  goods  of  another  person  at  such  his 
public  sale,  though  that  person  was  not  then  named.  The  goods  were  to 
be  delivered  in  fourteen  days,  and  paid  for  on  delivery  in  approved  bills 
at  two  months ;  there  was  no  need  to  name  the  principal  till  these  four- 
teen days  were  expired.  On  their  expiration,  (the  6th  of  November, 
when  the  goods  were  to  be  cleared,)  the  documents  for  the  shipment  were 
to  be  procured ;  the  defendant  then  tells  the  bankrupts  that  the  goods 
belong  to  the  Le  Mesuriers,  and  refers  them  to  that  house  for  the  docu- 
ments. This  is  an  important  date  in  the  transaction;  the  bankrupts  were 
then  in  credit,  and  continued  so  for  a  month  afterwards;  the  defendant 
wished  to  have  no  trouble  about  the  shipment.  The  disclosure  is  made, 
but  the  goods  were  not  shipped,  and  nothing  appears  to  have  been  said 
or  done  either  by  the  defendant  or  the  Le  Mesuriers,  respecting  the  stipu- 
lated mode  of  payment.  The  question  between  the  parties  is.  Did  this 
disclosure  make  the  bankrupts  debtors  to  the  Le  Mesuriers,  and  take 
away  from  the  defendant,  the  power  of  paying  the  Le  Mesuriers  so  as  to 
establish  the  present  claim  ?  The  assignees  say  it  did,  and  rely  on  the 
ordinary  legal  rights  and  obligations  of  principal  and  factor,  in  cases 
where  the  principal  is  known.  The  defendant  contends  it  does  not,  and 
relies  on  his  commission  del  credere  as  his  authority,  though  that  was  not 
known  to  the  bankrupts  till  after  the  defendant  had  resold  the  goods  on 
their  account.  Whether  the  bankrupts,  after  the  disclosure  *of  ^^^  -„-. 
the  principal,  might  or  might  not,  if  they  had  known  of  the  com-  L  J 
mission  del  credere,  have  paid  the  defendant  safely,  is  not  material  to  the 
point  now  in  dispute,  nor  whether  the  Le  Mesuriers  could  or  could  not 
have  prevented  their  so  doing.  In  fact  the  bankrupts  did  not  for  a  long 
time  know  of  the  commission  del  credere,  and  the  Le  Mesuriers  did  not 
interfere.  We  think  that  this  case  must  be  considered  as  if  the  principal 
had  been  disclosed  at  the  sale.  The  existence  of  some  other  person  as 
principal  than  the  defendant  was  in  effect  then  disclosed.  From  the 
nature  of  the  contract  it  was  not  likely  that  anything  should  intervene, 
which  could  vary  the  situation  of  the  parties,  or  affect  their  obligations 
and  rights  between  the  day  of  sale  and  day  of  delivery.     In  fact,  nothing 
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of  that  kind  did  happen,  and  the  principal  being  disclosed  before  delivery, 
before  payment,  and  before  any  steps  could  be  taken  either  to  remove  the 
goods,  or  to  carry  into  effect  the  mode  of  payment  stipulated  for,  we  are 
of  opinion  that  the  principal  comes  into  his  entire  unabridged  rights,  and 
that  the  several  parties  are  under  the  same  obligations  to  him  as  if  his 
/lame  had  appeared  on  the  face  of  the  contract.  If  this  be  so,  the  case 
of  Gurney  and  al.  v.  Sharpe,  4  Taunt.  242,  is  a  strong  authority  to  show 
that  the  defendant  cannot  support  his  claim.  In  that  case  the  factors 
had  not  a  commission  del  credere,  but  were  liable  to  the  vendors  under 
a  special  guarantee,  the  effect  of  which  will  be  spoken  to  presently.  And 
the  buyers  had  accepted  a  bill  drawn  by  the  principals  for  the  price  at  the 
credit  stipulated  for,  which  they  had  proved  under  the  commission  of  bank- 
rupt. This  showed  that  the  sellers  in  that  case  meant  to  resort  to  the  buyer 
in  the  first  instance,  as  the  Le  Mesuricrs  might  undoubtedly  have  done 
here  ;  but  the  question  was  there,  Whether  the  factor  by  taking  up  that 
acceptance  after  the  credit  expired  could  acquire  the  right  of  holding  the 
goods,  and  so  paying  himself  20s.  in  the  pound  at  the  expense  of  the 
other  creditors  of  the  bankrupt  ?  Here  the  question  is,  whether  the 
defendant  by  a  voluntary  payment,  made  after  the  stipulated  time  for 
credit  expired,  can  acquire  a  right  of  set-ofF,  or  a  right  under  the  5  Geo. 
II.,  which  will  have  the  same  effect?  The  point  to  be  decided  is  the  same 
in  both  cases.  We  think  it  was  properly  decided  in  Gurney  v.  Sharpe, 
r*1781  ^""^  ^^^  ^^^^  *determination  governs  the  present  case.  This 
L  J  court  gave  some  intimation  of  their  opinion  on  this  point  in  Gum- 
ming V.  Forrester,  1  Maule  and  Selw.  494  ;  but  as  the  judgment  in  that 
case  was  put  on  another  point  we  only  refer  to  it.  The  defendant  relies 
on  his  commission  del  credere,  or  rather  on  some  expressions,  which  have 
at  different  times  been  reported  to  have  been  used  by  judges  of  great 
name,  on  the  effect  of  such  a  commission.  In  correct  language,  a  com- 
mission del  credere  is  the  premium  or  price  given  by  the  principal  to  the 
factor  for  a  guarantee,  it  presupposes  a  guarantee.  It  is  precisely  stated 
in  Gumming  v.  Forrester,  1  Maule  and  Selw.  495,  "That  the  defendants 
in  that  case  at  the  time  of  effecting  the  said  policies  for  Hill,  guaranteed  ' 
the  solvency  of  the  plaintiff  and  other  underwriters  on  the  policies  to 
Hill,  and  sent  the  policies  to  Hill  with  their  guarantee  indorsed  thereon, 
and  charged,  and  were  allowed  by  him  a  del  credere  commission  upon 
them."  This  term,  however,  commonly,  though  incorrectly,  is  used  to 
express  the  guarantee  itself.  But  whatever  term  is  used,  the  obligation 
of  the  factor  is  the  same  ;  it  arises  on  the  guarantee.  The  guarantor  is 
to  answer  for  the  solvency  of  the  vendee,  and  to  pay  the  money,  if  the 
vendee  does  not ;  on  the  failure  of  the  vendee  he  is  to  stand  in  his  place, 
and  to  make  his  default  good.  Where  the  form  of  action  makes  it  neces- 
sary to  declare  upon  the  guarantee,  application  to  the  principal  must  be 
stated  on  the  record.  In  all  oases  it  must,  if  required,  be  proved,  though 
in  the  case  of  a  foreigper  very  slight  evidence  may  be  sufficient.  Lord 
Mansfield  is  made  to  say  in  Grove  v.  Dubois,  1  T.  R.  112,  "  That  a  com- 
mission del  credere  is  an  absolute  engagement  to  the  principal  from  the 
broker,  and  makes  him  liable  in  the  first  instance ;  that  there  is  no  occa- 
sion for  the  principal  to  communicate  with  the  underwriter,  though  the 
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law  allows  the  principal  for  Hb  benefit  to  resort  to  him  as  a  collateral 
security."  Some  expressions  nearly  similar,  and  probably  founded  on 
them,  have  fallen  from  other  judges  in  Houghton  v.  Matthews,  3  Bos. 
and  Pull.  489.  .With  all  the  respect  which  is  due  to  Lord  Mansfield  and 
those  judges,  we  cannot  accede  to  these  propositions  thus  generally  laid 
down  without  restriction  or  qualification.  The  doctrine  contained  in 
them,  as  so  leiid  down,  appears  to  us  to  reverse  the  relative  situations  of 
*principal  and  factor,  and  to  have  a  tendency  to  introduce  uncer-  (-^it-i^Q-i 
tainty  and  confusion  into  the  law  on  this  subject.  The  laxity  of  L  J 
practice  mentioned  by  Mr.  Justice  Buller  in  Grove  v.  Dubois  may  have 
prevailed,  as  in  the  case  of  a  foreign  buyer  the  broker  is  most  probably 
the  agent  of  that  buyer,  and  the  principal  is  seldom  inquired  after.  But 
such  practice  cannot  alter  the  legal  rights  of  parties  arising  on  the  instru- 
ment or  terms  of  their  contract.  The  principal  must  always  be  debtor, 
and  that,  whether  he  is  known  in  the  first  instance  or  not,  except  where 
the  broker  has  by  the  form  of  the  instrument  made  himself  so  liable. 
Upon  the  whole,  we  are  of  opinion,  that  the  claim  made  by  the  defend- 
ant in  this  case  cannot  be  supported,  and  that  the  verdict  must  stand  for 
£1090,  7s.  Sd.  The  same  principle  with  what  is  here  laid  down  has 
been  before  recognized  by  us  in  the  case  of  Koster  v.  Eason,  2  Maule 
and  Selw.  119. 


WHERE  GOODS  ARE  SOLD  BY  A  FACTOR,  AND  THE  PRICE  HAS  NOT  BEEN 
PAID,  OR  PAYMENT  HAS  BEEN  MADE  BY  BILL  OR  NOTE,  NOT  DIS- 
COUNTED AT  THE  DATE  OF  THE  BANKRUPTCY  OP  THE  FACTOR,  THE 
PRICE  OR  PAYMENT  OP  THE  BILL  MAY  BE  CLAIMED  BY  THE  PRIN- 
CIPAL. 

SCOTT   V.    SUKMAN. 

Feb.  10,  1Y42.— E.     Willes'  Reports,  400. 

The  opinion  of  the  court  was  delivered,  as  follows,  by 
Willes,  Lord  Chief-Justice. — Action  on  the  case  for  money  had  and 
received.  The  plaintiffs  being  partners  beyond  sea,  consigned  a  quantity 
of  tar  to  Kichard  Scott,  the  bankrupt,  brother  of  the  plaintiff  Scott,  as 
their  factor.  There  had  been  mutual  dealings  between  the  two  brothers, 
which  were  then  unsettled.  The  ship  and  goods  arrived  in  the  Thames 
from  Carolina,  22d  March,  1739.  The  factor  received  the  bill  of  lading, 
and  sold  the  tar  on  the  28th  of  March  following  to  Cornelius  and  Jere- 
miah Owen ;  and  it  was  agreed  that  the  tar  *should  be  paid  for 
in  promissory  notes,  payable  four  months  after  the  delivery  of  ' 
the  goods,  and  that  a  debt  of  £31,  due  from  the  factor  to  the  vendees  on 
his  own  account  should  be  deducted.  1st  April,  1740,  the  vendees  gave 
the  factor  in  part  two  promissory  notes,  one  for  £66,  13s.  id.,  the  other 
for  £102,  6s.  8d.,  which  with  the  £31,  made  up  £200.  On  the  3d  of 
April,  1740,  the  factor  committed  an  act  of  bankruptcy,  and  a  commis- 
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sion  issued  on  tlie  5th  on  the  petition  of  one  of  the  defendants.  The 
bankrupt  delivered  up  the  two  notes  to  them  as  assignees,  and  they 
have  since  received  the  money.  They  have  likewise  confirmed  the  sale, 
and  settled  the  account  with  the  vendees,  and  received  the  balance,  being 
£378,  4s.  They  have  likewise  received  the  bounty-money  allowed  by 
act  of  parliament  to  the  importers,  being  £299,  8s. 

The  defendants  insist,  that  as  assignees  they  are  entitled  to  all  the 
money  which  they  have  received,  and  that  the  plaintiffs  must  come  in  as 
creditors  under  the  commission. 

The  plaintiffs  insist,  that  the  bankrupt  being  only  a  factor,  the  money 
received  on  the  notes,  though  payable  to  the  bankrupt  or  his  order,  and 
likewise  the  money  received  of  the  vendees,  and  also  the  bounty  money, 
must  be  considered  as  money  received  to  the  use  of  the  plaintiffs.  The 
defendants  paid  the  freight  duty  and  other  charges,  which  with  the  com- 
mission, amounted  to  £519,  2s. 

The  case  was  tried  before  me  at  Guildhall,  27th  of  June,  1741 ;  and 
the  question  reserved  for  the  opinion  of  the  court  was.  Whether  the  plain- 
tiffs are  entitled  to  the  £358,  10s.  for  which  the  verdict  was  given,  or  to 
any  and  what  part  thereof?  The  sum  of  £358, 10s.,  arises  from  deduct- 
ing the  £519,  2s.  out  of  £877, 12s.,  which  was  the  whole  produce  of  the 
tar.  We  did  not  consult  my  brother  Fortescue,  A.,  he  not  being  in 
court  at  the  time  of  the  argument  j  but  Lord  Chief  Baron  Parker  agreed 
in  opinion  with  us,  and  has  given  me  authority  to  say  so,  that  the  verdict 
ought  to  be  for  the  plaintiffs  for  £327, 10s.,  deducting  the  £31,  for  which 
we  are  all  of  opinion  that  the  plaintiffs  can  only  come  in  as  creditors,  it 
standing  just  on  the  same  foot  as  if  the  bankrupt  had  received  it  in 
money  before  his  bankruptcy. 

r*18n  ^®  ^""^  '"'*  1^'*®  agreed  in  our  reasons,  though  we  all  agree 
L  -I  *that  the  verdict  shall  be  for  the  plaintiffs  for  £327,  10s. ;  and 
therefore  I  will  inform  you  in  what  we  all  agree,  and  in  what  there  is 
some  little  difference  between  us. 

There  are  three  things  in  dispute, — 

1st,  The  money  received  on  the  notes ; 

2dly,  The  money  received  of  the  vendees  as  the  balance  of  the 
account ; 

And,  3dly,  The  £299,  8s.  received  by  the  defendants  for  the  bounty- 
money. 

We  all  agree  that  the  equity  of  the  case  is  with  the  plaintiffs  j  and 
that,  therefore,  if  the  law  were  against  the  plaintiffs  they  would  certainly 
be  relieved  in  equity.  The  cases  of  Copeman  v.  G-allant,  1  P.  Wms.  314 ; 
of  Wiseman  v.  Vandeput,  2  Vern.  203 ;  of  Burdett  v.  Willet,  in  the  same 
book,  688 ;  and  of  Whiteoomb  v.  Jacob,  1  Salk.  161,  are  all  clear  and 
plain  to  this  purpose.  This  point,  therefore,  cannot  be  disputed.  And 
wherever  the  equity  of  the  case  is  clearly  with  the  plaintiff,  I  will  always 
endeavour,  if  I  can,  and  if  it  be  anyways  consistent  with  the  rules  of  law, 
to  give  him  relief  at  law.  And  I  found  my  resolution  on  a  maxim  in 
law,  that  the  law  will  always  avoid  circuity  of  action  if  possible,  to  pre- 
vent trouble  and  expense  to  the  suitors ;  and  for  the  same  reason  I  think, 
a  fortiori,  we  ought  to  endeavour,  if  possible,  to  prevent  suits  in  courts 
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of  equity.  But  to  be  sure  no  motive  whatever  is  sufficient  to  warrant  our 
determining  contrary  to  law. 

I  will  therefore,  in  the  next  place,  consider  what  the  law  is.  And 
there  is  a  notion,  I  own,  which  weighs  much  with  me  to  be  of  opinion 
with  the  plaintiffs,  of  which  my  brothers  are  doubtful ;  and,  therefore, 
as  I  believe  it  was  never  started  before,  I  shall  only  just  mention  it,  and 
shall  not  rely  upon  it.  My  motion  is,  that  assignees  under  a  commission 
of  bankrupt  are  not  to  be  considered  as  general  assignees  of  all  the  real 
and  personal  estate  of  which  the  bankrupt  was  seised  and  possessed,  as 
heirs  and  executors  are  of  the  estates  of  their  ancestors  and  testators ; 
but  that  nothing  vests  in  these  assignees,  even  at  law,  but  such  real  and 
personal  estate  of  the  bankrupt  in  which  he  had  the  equitable  as  well  as 
the  legal  interest,  and  which  is  to  be  applied  for  the  payment  of  the 
bankrupt's  debts.  And  I  found  this  my  opinion  both  on  the  reason  and 
justice  of  the  *case,  and  likewise  on  the  several  statutes  made  con-  p^,  „„-, 
corning  bankrupts  which  relate  to  this  point.  As  to  the  reason  L  J 
of  the  case,  I  rely  here  again  upon  the  rule  concerning  circuity  of  action. 
For  I  think  it  would  be  very  absurd  to  say  that  any  thing  shall  vest  in 
the  assignees  for  no  other  purpose,  but  in  order  that  there  faiay  be  a  bill 
in  equity  brought  against  them,  by  which  they  will  be  obliged  to  refund 
and  account,  and,  according  to  the  case  of  Burdett  v.  Willett,  will  like- 
wise have  costs  decreed  against  them,  and  so  the  effects  of  the  bankrupt, 
which  ought  to  be  applied  to  the  discharge  of  his  debts,  will  be  wasted 
to  serve  no  purpose  whatever.  If,  therefore,  the  bankrupt  was  seised  of 
a  trust  estate  in  lands,  for  the  reasons  already  mentioned,  I  should  think 
that  it  did  not  vest  in  the  assignees  at  all,  but  that  the  legal  estate  as  to 
that  should  still  remain  in  the  bankrupt  for  the  benefit  of  the  cestui  que 
trust.  And  as  this  notion  is  most  consistent  with  reason  and  justice,  so 
I  think  it  is  most  agreeable  to  the  statute  13  Eliz.  c.  7,  to  which  all  the 
rest  refer ;  for  that  is  the  statute  which  directs  what  real  and  personal 
estate  of  the  bankrupt  the  commissioners  have  a  power  to  apply  towards 
the  discharge  of  the  bankrupt's  debts,  and  nothing  is  vested  in  the 
assignees  by  any  of  the  subsequent  statutes,  but  what  the  commissioners 
had  a  power  so  to  dispose  of.  The  words  of  the  statute  of  the  13  Eliz. 
are,  "  the  commissioners  shall  have  power  and  authority  to  sell  and  dis- 
pose of  such  lands  which  the  bankrupt  had  in  his  own  right,  and  for 
such  use  and  interest,  right  or  title,  as  such  bankrupt  had  in  the  same, 
and  his  or  her  money,'  goods,  chattels,  wares,  merchandises  and  debts." 
But  as  I  believe  the  contrary  notion  has  obtained,  and  as  this  is  only  my 
own  private  notion,  and  my  brothers  do  not  seem  to  be  quite  satisfied  with 
it,  and  as  we  can  determine  the  present  case  upon  other  points  in  which 
we  are  all  agreed,  I  shall  not  at  all  rely  upon  this,  but  leave  it  to  be  con- 
sidered better  and  more  fully  another  time,  if  it  should  ever  come  to  be 
the  only  point  on  which  a  case  must  be  determined. 

We  are  all  agreed,  that  if  the  money  for  which  the  tar  had  been  sold 
had  been  all  paid  to  the  bankrupt  before  his  bankruptcy,  and  had  not 
been  laid  out  again  by  him  in  any  specific  thing  to. distinguish  it  from 
the  rest  of  his  estate,  in  that  case  *the  plaintiffs  could  not  have  ™,  „„.. 
recovered  anything  in  this  action,  but  most  come  in  as  creditors  L        J 
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Tinder  the  commission,  as  is  laid  down  in  the  case  of  Whitecomb  v.  Jacob, 
1  Salk.  161,  and  in  many  other  cases.  But  the  reason  of  this  is  so  very 
plain,  that  I  need  not  cite  any  other,  because  money  has  no  earmark, 
and  therefore  cannot  be  followed. 

We  are  likewise  all  agreed,  that  if  the  goods  had  remained  in  specie, 
unsold  in  the  bankrupt's  hands  at  the  time  of  the  bankruptcy,  the  plain- 
tiffs might  have  recovered  them  in  an  action  of  trover,  and  that  they 
could  not  be  applied  to  pay  the  bankrupt's  debts,  according  to  the  case 
of  L'Apostre  v.  Le  Plaistrier,  cited  in  1  P.  Wms.  318,  adjudged  in  B. 
R.  M.  1708.  The  case  indeed  of  Wiseman  v.  Vandeput,  2  Veni.  203, 
seems  to  imply  the  contrary ;  but  it  does  not  appear  by  that  case  whether 
the  goods  were  consigned  to  the  bankrupt,  as  the  buyer,  or  only  as  a 
factor;  and  besides,  the  case  of  L'Apostre  and  Le  Plaistrier,  which  is 
long  since,  has  determined  the  contrary.  But  the  present  case  is  a 
middle  case  between  these  two  which  I  have  mentioned,  but  I  think  may 
be  determined  on  the  same  reasons.  For  why  are  goods  considered  still 
as  the  owner's  ?  because  they  remain  in  specie,  and  so  may  be  distin- 
guished from  the  rest  of  the  bankrupt's  estate.  But  as  money  has  no 
earmark  it  cknnot  be  distinguished.  Otherwise,  to  be  sure,  in  reason 
the  thing  produced  ought  to  follow  the  nature  of  the  thing  out  of  which 
it  is  produced,  if  it  can  be  distinguished ;  and  so  long  as  it  remains  a 
debt,  it  is  equally  distinguishable ;  or  if  it  be  laid  out  in  a  particular 
thing,  as  the  case  in  Salkeld  is.  And  the  notes  are  within  the  same 
reason.  And  we  do  not  only  found  ourselves  on  the  reason  of  the  thing, 
but  on  several  cases  which  have  been  adjudged. 

The  general  rule  is,  that  if  a  man  receive  money  which  ought  to  be 
paid  to  another,  or  to  apply  to  a  particular  purpose  to  which  he  does  not 
apply  it,  this  action  wiU  lie  as  for  money  had  and  received,  &c.  So  held 
in  Owen,  86,  that  if  money  be  delivered  by  A.  to  one  to  buy  a  horse,  or 
any  other  thing,  if  he  do  not  lay  out  the  money  accordingly,  an  action 
of  debt  will  lie,  or  an  action  on  the  case  for  so  much  money  had  and 
received  to  A.'s  use.  So  in  1  Salk.  9,  Poulter  v.  Cornwall,  if  a  man  re- 
_^^  „  .  _  ceive  money  for  a  special  purpose,  and  neglect  or  refuse  to  *apply 
L  -I  it  to  the  uses  for  which  he  received  it,  an  action  on  the  case  will 
lie  as  for  money  had  and  received.  And  though  a  bill  in  equity  may  be 
proper  in  several  of  these  cases,  yet  an  action  at  law  will  lie  likewise ;  as 
if  I  pay  money  to  another  to  lay  out  in  the  purchase  of  a  particular 
estate,  or  any  other  thing,  I  may  either  bring  a  bill  against  him,  con- 
sidering him  as  a  trustee,  and  praying  that  he  may  lay  out  the  money 
in  that  specific  thing,  or  I  may  bring  an  action  against  him  as  for  so 
much  money  had  and  received  for  my  use.  Courts  of  equity  always 
retain  such  bills  when  they  are  brought  under  a  notion  of  a  trust,  and 
therefore,  in  this  very  case,  have  often  given  relief  where  the  party 
might  have  had  his  remedy  at  law,  if  he  had  thought  proper  to  proceed 
that  way. 

To  apply  this  general  rule  to  the  present  case.  The  assignees  having 
received  this  money,  which  belongs  to  the  plaintiffs,  and  ought  not  to  be 
applied  to  pay  the  bankrupt's  debts,  they  ought  to  have  paid  it  to  the 
plaintiffs,  and  not  having  done  so,  this  action  will  lie  against  them  for 
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SO  mucli  money  had  and  received  to  the  use  of  the  plaintiffs.  But  I 
need  not  rely  on  the  general  rule  only,  for  this  very  point  now  in  ques- 
tion has  been  twice  solemnly  determined.  First,  in  the  case  of  G-urratt 
V.  Cullum,  Bull.  N.  P.  42,  T.  9  Anne,  B.  R.,  which  was  thus.  The 
plaintiff  being  in  Ireland,  employed  Burtwell  and  Mason  as  his  factors 
in  London  to  sell  goods  for  him,  which  he  had  sent  to  them.  They  sell 
a  parcel  to  J.  S.  for  £20,  the  plaintiff  not  knowing  to  whom  they  were 
sold,  nor  J.  S.  whose  goods  they  were  j  but  they  were  delivered  to  him 
as  the  goods  of  B.  and  M.  by  a  bill  of  parcels,  and  charged  to  their 
account  in  their  books  nvutually.  B.  and  M.  before  payment  became 
bankrupts,  and  their  debts  are  assigned  by  the  commissioners  to  the 
defendant,  who  afterwards  receives  the  £20  of  J.  8.  The  plaintiff 
brought  an  action  for  money  had  and  received  to  his  use ;  and  this  matter 
being  referred  by  Holt  for  the  opinion  of  the  king's  bench,  judgment 
was  given  on  argument  for  the  plaintiff.  Afterwards  at  Guildhall  before 
Lord  Chief  Justice  Parker,  this  case  was  cited  and  allowed  to  be  law, 
because  though  it  was  agreed  that' payment  by  J.  S.  to  Burtwell  and 
Mason,  with  whom  the  contract  was  made,  would  be  a  discharge  to  J.  S. 
against  the  principal,  yet  the  debt  was  not  in  *law  due  to'them,  r^ior-i 
but  to  the  person  whose  goods  they  were,  and  therefore  it  was  ^  -I 
not  assigned  to  the  defendant  by  a  general  assignment  of  their  debts, 
but  remained  due  to  the  plaintiff  as  before;  and  being  paid  to  the 
defendant,  who  had  no  right  to  have  it,  it  must  be  considered  in  law  as 
paid  for  the  use  of  him  to  whom  it  was  due,  and  so  an  action  will  lie  as 
for  money  had  and  received  to  his  use. 

There  were,  I  think,  but  two  objections  of  weight  made  on  the  other 
side.  First,  That  the  notes  being  given  to  the  factor  must  be  sued  for 
in  his  name,  and  had  discharged  the  former  debt.  But  this  is  otherwise; 
for  the  plaintiffs  were  not  obliged  to  accept  such  notes,  neither  do  they 
discharge  the  former  debt  either  in  respect  to  the  plaintiffs  or  the  factor. 
They  do  not  discharge  the  former  debt,  because  they  only  create  a  debt 
of  an  equal  nature ;  but  it  would  have  been  otherwise  if  a  bond  had  been 
given ;  and  so  it  was  held  in  the  case  of  Cumber  v.  Wane,  1  Str.  426  ; 
P.  7,  G.  I.  B.  R.,  where  a  note  given  in  discharge  of  a  debt  for  goods 
sold  and  delivered,  was  pleaded  to  an  action  brought  (not  on  the  note 
but)  for  the  goods  sold,  and  held  to  be  no  good  plea,  being  of  the  same 
nature  as  the  first  debt ;  but  if  a  bond  had  been  given,  held  it  would 
have  been  a  discharge ;  and  this  judgment  is  founded  on  several  former 
resolutions.  If  indeed  these  notes  had  been  actually  negotiated,  it 
might  have  been  otherwise,  because  then  it  must  have  been  considered 
as  if  the  money  had  been  received  j  besides  innocent  persons  might  be 
prejudiced ;  but  that  is  not  the  present  case. 

The  other  objection  was,  that  a  factor  by  virtue  of  a  general  authority 
cannot  sell  on  credit;  if  he  do,  it  is  at  his  own  risk,  and  the  owner  is  not 
obliged  to  accept  the  vendee  as  his  debtor ;  and  that  it  does  not  in  the 
present  case  appear  that  he  had  any  special  authority.  And  for  this 
purpose  several  passages  were  cited  out  of  the  civil  law  books  of  the 
nature  of  a  factor.  To  this  I  shall  give  two  answers ;  1st,  That  the 
nature  of  dealing  is  now  quite  altered,  of  which  courts  of  law  must  take 
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notice ;  for  constant  and  daily  experience  shows  that  factors  do  sell  upon 
credit  without  such  a  special  authority.  If  it  were  otherwise,  it  would 
be  the  greatest  prejudice  to  trade,  as  it  would  be  likewise  if  this  notion 
should  prevail  that  the  owner  must  suffer  *by  the  factor's  becom- 
L  •'■°"J  ing  bankrupt;  and  we  ought  always,  as  much  as  we  can,  and  as 
far  as  is  consistent  with  the  rules  of  law,  to  do  everything  to  promote 
the  trade  and  commerce  of  the  nation.  Another  answer  likewise  may 
be  given,  that  a  man  may  in  many  cases  either  consider  another  as  a 
wrong-doer  or  as  a  receiver  of  money  for  his  use  as  he  thinks  best  and 
most  for  his  advantage ;  and,  therefore,  if  the  nature  of  a  factor  were  as 
is  alleged,  yet  even  in  that  case  the  owner  may  come  either  against  the 
vendee  or  the  factor  at  his  election ;  and  the  plaintiffs  by  this  action 
have  chosen  to  confirm  the  sale. 

Arid,  therefore,  as  we  think  that  there  is  nothing  in  these  objections, 
upon  the  reason  of  the  thing,  the  general  rule  which  has  always  prevailed 
in  parallel  cases,  and  these  two  oases  in  point,  we  are  clearly  of  opinion 
for  the  plaintiffs  as  to  the  two  first  sums ;  and  as  to  the  last,  we  think 
that  it  is  still  much  stronger  for  them ;  for  as  the  bounty-money  does  not 
belong  to  the  plaintiffs,  or  become  due  to  them  by  virtue  of  any  contract 
made  by  the  factor,  but  as  it  is  given  by  several  acts  of  parliament  to  the 
importer. — Statute  3  and  4  Anne  c.  10, — whoever  received  this,  cer- 
tainly received  it  for  the  plaintiffs,  who  were  the  owners  and  importers 
of  the  goods. 

We  are  therefore  of  opinion,  that  the  judgment  ought  to  be  for  the 
plaintiffs  for  £327,  10$.,  and  ordered  the  verdict  and  judgment  to  be 
entered  up  according  to  the  rule  for  that  sum. 


r*1 871  *'^*^0^S  SENT   TO  A  FACTOR  FOR  SALE,  OR  PURCHASED   BY   HIM 

L  J        FOR  BEHOOF  OF  HIS  PRINCIPAL,  AND  REMITTANCES  MADE  TO  A 

FACTOR  FOR  A  SPECIAL  PURPOSE,  MAT  BE  RECLAIMED  BY  THE  PRINCI- 

■  PAL  IN  A  QUESTION  WITH  THE  CREDITORS  OF   THE  FACTOR. 

/ 

TOOKE  V.  HOLLINGWOKTH. 

May  3,  1Y93.— B.     5  T.  R.  215.    May  16,  1795.     2  H.  B.  501. 

This  was  a  special  verdict,  in  an  action  of  trover  for  three  bills  of 
exchange,  and  a  certain  quantity  of  guineas,  against  the  assignees  of 
Daniel. 

Two  years  before  the  bankruptcy  of  Daniel,  it  was  agreed  between  the 
plaintiff,  and  a  merchant  residing  at  Manchester,  and  Daniel  then  of 
London,  goldsmith,  that  the  latter  should  purchase  of  the  former  all  the 
light  gold  coin  of  this  realm,  which  the  plaintiff  should  send  from  Man- 
chester to  Daniel  in  London,  at  a  certain  stated  price  to  be  paid  by 
Daniel,  to  wit,  at  the  rate  of  20s.  lid.  for  each  guinea,  and  that  the 
plaintiff  should  from  time  to  time  draw  bills  of  exchange  upon  Daniel 
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for  the  money  due  to  the  plaintiff  upon  such  sale  of  the  light  gold,  which 
bilh  should  be  made  payable  at  the  end  of  two  months  from  the  respec- 
tive dates  thereof;  and  that  Daniel  would  also  from  time  to  time  accept 
other  bills  of  exchange,  drawn  by  the  plaintiff  for  his  own  convenience ; 
but  in  such  case  the  plaintiff  should  remit  value  to  Daniel  to  the  amount 
of  such  acceptances,  to  answer  together  with  the  light  gold  for  the  differ- 
ent bills  so  drawn  on  Daniel ;  by  reason  of  which  agreement  an  account 
subsisted  between  them,  upon  which,  at  the  time  of  the  bankruptcy  of 
Daniel  hereinafter  mentioned,  Daniel  was  under  acceptances  for  the 
plaintiff,  in  the  course  of  their  dealings  under  the  contract,  to  the  amount 
of  £S73,  7s.  Gd.,  which  sum  exceeeded  the  value  of  all  the  gold  and 
bills  remitted  by  the  plaintiff  to  Daniel,  including  the  gold  and  bills  in 
the  declaration  mentioned.  Independently  and  exclusively  of  the  said 
acceptances  upon  the  balance  of  the  said  account,  Daniel,  at  the  time 
of  his  bankruptcy,  was  indebted  to  the  plaintiff  in  £531,  7«.  7d.;  and 
none  of  the  bills  so  accepted  by  Daniel,  for  the  plaintiff,  at  the  time  of 
the  sending  of  the  money  and  three  bills  *of  exchange  hereafter  p^,  „„-. 
mentioned,  were  due  or  payable.  The  plaintiff  being  possessed  L  J 
of  the  three  bills  of  exchange  in  the  declaration  mentioned,  (the  same 
being  then  unpaid,  and  of  the  value,  &c.,  therein  mentioned,)  and  also 
of  the  213  light  guineas,  and  19  light  half  guineas,  as  of  his  own  bills  of 
exchange  and  moneys,  in  pursuance  of  the  said  agreement  so  made  with 
Daniel,  and  in  order  to  enable  him  to  pay  the  said  bills  so  accepted  by 
him  for  the  plaintiff,  when  they  should  become  due,  (and  being  then 
wholly  ignorant  of  Daniel's  being  a  bankrupt,  as  hereafter  is  mentioned,) 
late  in  the  evening  of  the  19th  of  July,  1701,  sent  by  the  mail  coach  at 
Manchester,  which  goes  from  thence  to  London,  the  said  bills  and  mo- 
neys in  the  declaration  mentioned,  in  a  box  directed  for  Daniel,  and  paid 
the  carriage  thereof ;  which  bills  set  out  from  Manchester  for  London 
early  in  the  morning  of  the  20th  of  July,  and  the  moneys  were  then  and 
there  partly  cut  and  partly  uncut;  and  the  plaintiff  on  the  same  day,  by 
the  same  mail,  also  sent  a  letter- addressed  to  Daniel,  in  which  he  advised 
Daniel  that  he  had  sent  to  him  the  money  and  bills  mentioned  in  the 
declaration,  and  transmitted  to  him  an  account  of  some  light  gold  and 
bills  which  he  had  sent  on  a  former  day,  and  also  an  account  of  the  bills 
drawn  by  the  plaintiff  on  Daniel  (in  number  six)  since  his  last  letter,  a 
few  days  before.  None  of  the  drafts  so  advised  to  be  drawn  upon  Daniel 
by  this  letter,  were  ever  accepted  by  him.  The  letter  and  box  contain- 
ing the  three  bills  of  exchange  and  moneys,  afterwards,  on  the  2l8t  of 
July,  were  delivered  to  one  Joseph  Heathcote,  (the  messenger  under  the 
commission,)  at  Daniel's  house  in  London,  the  messenger  having  been  in 
possession,  from  the  19th  of  July,  of  the  house,  and  of  the  goods  and 
effects  of  Daniel ;  and  the  messenger  paid  the  porterage  for  the  same. 
The  verdict  then  stated  that  Daniel  had  committed  an  act  of  bankruptcy 
on  the  6th  of  July  1791,  by  absconding;  that  the  commission  issued  on 
the  19th  of  July,  on  which  day,  at  three  o'clock  in  the  afternoon,  Daniel 
was  declared  a  bankrupt;  that  on  the  80th  of  July  the  assignment  was  made 
to  the  defendants,  after  which  the  messenger  delivered  the  bills  and 
guineas  to  the  defendants,  who,  at  the  time  within  mentioned,  as  such 
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assignees,  &e.,  refused  to  deliver  the  same  upon  demand  to  the  plaintiff, 
and  converted,  &e.  *That  after  the  commission  issued,  and  be- 
L  -^"^J  fore  any  of  the  bills  drawn  by  the  plaintiff  and  accepted  by  Daniel 
were  paid  by  Daniel  or  by  the  defendants,  or  presented  to  them  for  pay- 
ments, and  before  the  conversion  above  stated,  the  plaintiff  paid  the 
amount  of  them  to  the  several  holders,  and  that  Daniel's  estate  was  there- 
by wholly  exonerated  therefrom.  And  that  the  plaintiff  was  wholly  igno- 
rant of  Daniel's  bankruptcy  until  after  the  delivery  of  the  bills  and  money 
to  the  defendants.    But  whether,  &c. 

This  case  was  argued  on  three  several  days,  first  in  T.  32,  G.  3,  by 
Walton  for  the  plaintiff  and  Coxe  for  the  defendants ;  the  next  time,  in 
last  Hilary  Term,  by  Baldwin  for  the  plaintiff  and  Wigley  for  the  defen- 
dants ;  and  again,  on  this  day  by  ErsMne  for  the  former  and  Piggott  for 
the  latter. 

Fcfr  the  Plaintiff  ^vb^  points  were  made;  1st,  that  this  could  not  be 
deemed  a  sale  of  the  gold  and  bills  under  the  agreement  between  the 
plaintiff  and  the  bankrupt ;  2dly,  even  if  it  were,  and  this  agreement  of 
sale  were  not  determined  by  Daniel's  bankruptcy,  there  was  no  sufficient 
delivery  to  Daniel  to  divest  the  property  of  the  plaintiff;  but,  3dly,  that 
this  was  a  consignment  of  the  property  in  question  for  the  particular  pur- 
pose of  paying  the  bankrupt's  acceptances  for  the  plaintiff.  First,  it  is 
materia]  to  advert  to  the  plaintiff's  object  in  this  agreement,  which  was, 
that  he  should  have  the  benefit  of  Daniel's  acceptances ;  it  being  stated 
in  the  verdict,  "  that  he  was  to  draw  on  Daniel  as  well  for  the  price  of 
the  light  gold  as  for  his  convenience."  Then  it  could  not  have  been  the 
intention  of  the  parties  that  this  agreement  should  subsist  one  moment 
after  Daniel's  bankruptcy;  for  then  his  acceptances  could  be  of  no  use 
to  the  plaintiff.  And  in  construing  agreements,  everything  which  must 
necessarily  have  been  in  the  contemplation  pf  the  parties,  though  not 
expressly  mentioned,  must  be  considered  to  form  a  part  of  the  agreement. 
It  would  be  equally  disadvantageous  too  to  the  bankrupt  to  determine 
that  the  agreement  subsisted,  notwithstanding  the  bankruptcy ;  for  then 
the  assignees  might  take  all  the  gold  that  was  sent  for  Daniel,  and  leave 
r*1Qm  *^®  plaintiff  to  recover  in  an  action  against  *the  bankrupt  which 
L  -I  would  not  be  barred  by  his  certificate.  The  insolvency  then  of 
Daniel  put  an  end  to  this  contract;  the  plaintiff  could  not  have  been 
compelled  to  deliver  these  goods,  nor  the  assignees  to  receive  them. 
That  the  seller  is  not  bound  to  deliver  goods  contracted  for  in  case  of  the 
insolvency  of  the  buyer,  is  apparent  from  a  variety  of  determinations, 
and  particularly  from  that  of  Reader  v.  Knatchbull.  On  the  other 
hand,  the  assignees,  who  were  acting  for  the  general  body  of  the  credi- 
tors, would  not  have  been  bound  to  complete  an  executory  contract.  It 
is  true  that  this  contract  was  advantageous  to  the  bankrupt ;  but  that  is 
immaterial,  for  the  reverse  might  have  been  the  case;  and  in  order  to 
make  a  contract  binding,  it  must  be  equally  obligatory  on  both  parties. 
Cooke  V.  Oxley,  3  T.  K.  653;  and  Payne  v.  Cave,  3  T.  R.  149.  Sup- 
pose Daniel  had  died  before  the  delivery  of  these  goods,  it  could  not  be 
contended  that  any  one  of  his  creditors  could  have  taken  out  adminis- 
tration, seized  the  goods,  and  paid  himself  with  the  money,  by  way  of 
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retainer,  or  that  his  executor  could  have  taken  them  ;  and  yet  this  case 
is  analogous  to  that ;  for  here  he  had  absconded,  he  had  ceased  to  be  a 
trader,  and  was  qua  a  dead  person  as  to  all  executory  contracts.  Though 
it  was  determined  in  the  case  of  Ellis  v.  Hunt,  3  T.  R.  464,  that  bank- 
ruptcy will  not  determine  a  contract  which  is  partly  executed,  yet  here 
the  execution  of  the  contract  was  not  commenced,  for  Daniel  was  a  bank- 
rupt when  the  goods  were  sent.     By  the  bankruptcy  all  his  own  acts 
subsequent  to  the  bankruptcy  would  be  void;  pari  raiione.  the  acts  of 
those  who  contract  with  him  ought  to  be  equally  void,  otherwise  there 
is  no  mutuality  in  the  obligation.     But  even  if  the  mere  insolvency  of 
Daniel  did  not  of  itself  determine  the  contract,  it  cannot  be  permitted 
to  the  assignees  to  adopt  it  partially;  they  must  either  accept  or  reject 
it  in  toto ;  but  the  bills  mentioned  in  the  plaintiff's  letter  of  remittance, 
were  not  accepted  by  the  assignees.     It  may  be  admitted  that  the  as- 
signees had  a  title  to  the  possession  of  these  goods  by  way  of  lien  till 
Daniel's  acceptances  for  the  plaintiff  were  paid,  but  no  longer ;  but  a  lien 
admits  the  property  to  be  in  the  plaintiff;  and  no  goods  in  the  hands  of 
a  bankrupt,  or  his  assignees,  which  the  bankrupt  had  as  factor,  trustee, 
or  depositary,  for  another's  use,  can  be  divided  *among  the  ere-  r*iQ-]-i 
ditors,  or  pass  by  the  assignment  under  the  commission. — 1  Atk.  L        J 
232.     2  Ves.  586 ;  Scrimshire  v.  Alderton,  2  Str.  1182 ;  Escot  v.  Mil- 
ward,  Cook's  Bank.  Laws,  236;  and  Whitecomb  v.  Jacob,  Salk.  160. 
The  consequence  of  this  is  that  the  property  in  the  goods  was  not  altered 
by  the  delivery  to  the  assignees.    2dly,  This  was  not  a  sufficient  delivery 
to  the  bankrupt  to  divest  the  plaintiff's  property.     It  appears  that  the 
plaintiff  was  at  the  risk  of  the  goods  to  Lotion,  for  he  paid  the  carriage 
thither. — Vale  v.  Bayle,  Cowp.  296,  and  Davis  v.  Jordan,  5  Burr.  2680. 
Here  Daniel  absconded  on  the  6th  of  July,  and  the  goods  did  not  leave 
Manchester  till  the  20th,  after  the  commission  issued  and  Daniel  was 
declared  a  bankrupt,  nor  did  they  reach  London  till  the  21st,  three  days 
after  the  messenger  had  been  in  possession.     This  then  was  no  delivery 
to  Daniel,  the  vendee ;  no  such  mercantile  person  was  then  in  existence, 
nor  was  it  his  house  at  which  the  goods  were  delivered.     It  would  be  too 
much  to  consider  the  assignees  as  Daniel's  agents,  so  as  to  make  this  a 
complete  delivery  to  him,  since  that  would  leave  him  liable  to  the  debt, 
which  his  certificate  would  not  bar,  while  the  property  in  question,  the 
only  means  of  paying  the  debt,  would  be  divided  among  the  creditors. 
For  the  plaintiff  could  not  in  any  way  prove  the  value  of  this  property 
under  Daniel's  commission ;  considering  the  demand  as  arising  from  the 
sale  of  the  goods,  they  did  not  constitute  a  debt  until  the  sale,  which 
was  after  the  commission ;  and  the  statute  7  Geo.  I.  c.  31,  speaks  only 
of  sales  before  the  bankruptcy,  where  payment  is  postponed  to  a  future 
day ;  or  if  the  demand  be  considered  to  arise  on  the  acceptances  as  paid 
by  the  drawer,  that  debt  also  arose  subsequent  to  the  bankruptcy,  by  the 
payment  of  bills  not  due  before. — Heskuyson  v.  Woodbridge,  Dougl. 
165,  n.  8d  edit. ;  Chilton  v.  Wiffin,  3  Wils.  13,  and  Howis  v.  Wiggins,  4 
T.  R.  714.     This  case  is  distinguishable  from  that  of  Ellis  v.  Hunt,  for 
there  was  a  delivery  to  the  carrier  before  the  bankruptcy,  which  in  law 
was  a  delivery  to  the  vendee ;  and  the  assignees  afterwards  reduced  them 
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into  their  actual  possession  before  the  vendor  reclaimed  them.  In  that 
case  a  debt  was  created  before  the  bankruptcy,  which  the  vendor  could 
have  proved  under  the  commission  j  and  there  too  the  assignees  were 
r*1Q91  sn^i'^^"^  *°  ^^^*  *^®  property  *by  a  possession  in  fact,  having  a 
L  '^  J  good  legal  title  to  the  goods  as  representing  the  bankrupt.  But 
though  the  assignees  may  (as  in  that  case)  take  advantage  of  all  contracts 
executed,  they  cannot  make  the  bankrupt  liable  to  a  new  debt,  to  which' 
he  was  not  liable  before.  This,  therefore,  is  not  a  case  of  stopping  in  trans- 
its, inasmuch  as  there  was  no  delivery  in  law ;  but  if  it  be  like  any  of 
those  cases,  the  goods  may  fairly  be  said  to  be  in  transitu  at  this  hour ; 
for  it  is  a  new  sale  since  the  barkruptcy,  and  the  vendee  has  never  had 
actual  possession  of  these  goods.  The  principle  on  which  that  class  of 
cases  has  been  determined,  is,  that  "the  goods  of  one  man  shall  not  be 
applied  to  pay  the  debts  of  another." — D'Aquila  v.  Lambert,  Cook's 
Bank.  Laws,  App.  106 ;  and  Snee  v.  Prescot,  1  Atk.  245.  In  Kinloch 
and  Craig,  3  T.  R.  783,  the  assignees  of  the  consignors  claimed  to  retain 
the  produce  of  the  goods  against  an  equitable  action  by  the  assignees  of 
the  consignees,  though  the  acceptances  proved  against  the  estate  of  the 
consignees  on  the  faith  of  such  consignments  were  not  paid  by  the  con- 
signor; in  that  case,  indeed,  it  was  said,  that  there  was  not,  nor  could 
there  be,  any  contract  of  sale,  inasmuch  as  the  consignees  were  only  fac- 
tors of  the  consignors;  but  that  difference  only  applies  to  the  gold  in 
this  case,  not  to  the  bills  remitted.  But  it  must  be  remembered  that 
this  plaintiff  has  paid  the  acceptances,  the  non-payment  of  which  raised 
the  doubt  in  that  case.  Mr.  J.  Ashhurst  in  delivering  the  opinion  of 
the  court  in  that  case,  considered  that  the  taking  possession  of  goods  by 
a  factor  after  his  bankruptcy  would  be  a  fraud,  of  which  his  assignees 
could  not  avail  themselves;  3dly,  This  was  a  consignment  for  the  parti- 
cular purpose  of  paying  the  acceptances ;  and  as  the  property  remains  in 
specie,  it  belongs  to  the  plaintiff,  it  never  having  been  the  bankrupt's 
property  at  all.  This  case  cannot  be  distinguished  on  principle,  from 
that  Ex  parte  Dumas,  2  Ves.  582,  and  1  Atk.  232.  There  Dumas  and 
others,  (the  petitioners,)  who  were  merchants  at  Paris,  and  who  had  deal- 
ings with  the  Jullians,  merchants  in  London,  drew  several  bills  on  Jul- 
lians,  amounting  to  £1115,  undertaking  to  make  remittances  in  order  to 
pay  the  bills,  and  desiring  the  Jullians  at  the  same  time  to  open  a  new 
account  for  these  bills  under  the  letter  Gr,  (alluding  to  another  house  of 
r*10^1  *^®  petitioners  at  Cadiz,)  and  to  *keep  this  account  separate  and 
L  J  distinct  from  their  own.  The  petitioners  accordingly  remitted 
several  bills  drawn  on  merchants  in  London,  of  the  value  of  £1146. 
The  Jullians  became  bankrupts,  and  two  days  afterwards  they  got  some 
of  these  remittances,  amounting  to  £566,  discounted.  Dumas  and  Co. 
petitioned  the  lord  chancellorto  have  the  remittances  re-delivered  to  them, 
insisting  that  they  were  sent  to  the  Jullians  for  a  specific  purpose,  and 
were  not  liable  to  be  applied  to  any  other ;  and  on  this  ground  Lord 
Chancellor  Hardwicke  ordered  those  which  remained  in  specie,  not  dis- 
counted, to  be  delivered  up  to  the  petitioners.  The  only  difference  be- 
tween that  ease  and  the  present  is,  that  there  the  bills  were  remitted  on 
a  particular  account,  as  distinguished  from  their  general  one ;  but  here 
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the  parties  had  no  general  dealings ;  only  one  account  subsisted  between 
the  plaintiff  and  Daniel,  the  items  of  which,  on  the  one  side,  could  only 
consist  of  the  gold,  and  on  the  other,  of  the  acceptances.  That  case 
shows  that  the  Court  of  Chancery  would  have  given  relief  in  such  a  case 
as  the  present  in  a  summary  way,  on  petition,  by  decreeing  the  assignees 
to  restore  the  bills  and  gold  in  specie.  Then  there  is  no  reason  why  the 
plaintiff  should  not  have  the  same  remedy  in  a  court  of  law ;  for  the  re- 
lief given  in  chancery  in  such  a  case  is  not  founded  on  the  extraordinary 
part  of  the  jurisdiction  of  that  court,  but  on  the  true  construction  of  the 
bankrupt  laws,  which  ought  equally  to  prevail  in  all  the  courts.  That 
is  like  the  case  of  goods  sent  to  a  factor  for  a  particular  purpose ;  and 
in  Dumas's  case.  Lord  Hardwicke  mentioned  a  case  in  a  court  of  law  of 
a  factor  having  disposed  of  the  goods  of  his  principal  and  taken  notes 
for  them,  in  which  it  was  held  that  the  latter  had  a  specific  lien  upon, 
and  was  entitled  to,  those  notes.  Here  the  finding  of  the  verdict  is, 
"  that  the  plaintiff,  in  order  to  enable  Daniel  to  pay  the  said  bills  when 
due,  being  ignorant  of  the  bankruptcy,  made  the  remittances  in  ques- 
tion." The  verdict  also  finds  that  the  bills  were  not  due  at  the  time  of 
the  commission,  that  they  never  were  presented  to  the  assignees,  and  that 
before  the  defendants  converted,  &c.,  all  the  acceptances  were  paid  by 
the  plaintiff.  So  that  the  lien,  which  the  assignees  had,  ceased  before 
the  conversion.  At  any  rate,  the  plaintiff  is  entitled  to  a  verdict  for  the 
value  of  the  bills,  which  *clearly  fall  within  this  head  of  a  re-  j-^,  „ . ,  • 
mittance  for  a  special  purpose;  for  it  cannot  be  argued  that  L  J 
Daniel  was  a  purchaser  of  the  billsj  inasmuch  as  if  they  had  been  of  no 
value,  they  must  have  been  entered  to  the  credit  of  the  plaintiff;  if 
Daniel  were  a  purchaser  of  them,  he  took  them  for  the  value  at  all  risk. 
The  gold  also  being  connected  with  the  bills,  as  forming  a  part  of  the 
same  transaction,  and  sent  in  the  same  parcel,  ought  to  be  governed  by 
the  same  rule.  A  decision  in  favour  of  the  plaintiff  will  not  disturb  any 
adjudged  case,  but,  on  the  contrary,  will  not  only  be  consonant  to  equity 
and  justice,  but  will  be  warranted  by  the  strict  rules  of  law ;  whereas  a 
determination  against  him  will  add  to  the  present  hardship  of  his  case ; 
since  at  all  events  he  must  prove  £530  under  the  commission,  the  credi- 
tors having  got  the  benefit  of  a  remittance  made  a  few  days  before  the 
commission,  after  Daniel  had  absconded. 

Arguments  for  the  Defendants; — This  is  a  question  of  strict  legal 
property,  and  not  to  be  governed  by  any  decisions  of  the  lord  chancellor, 
founded  on  equitable  grounds,  and  made  on  bankrupt  petitions  in  a  sum- 
mary mode  of  proceeding,  when  all  the  parties  interested  are  brought 
before  the  court,  and  when  justice  may  be  administered  to  all  at  once  by 
ordering  specific  relief.  The  barrier  between  the  courts  of  law  and  equity 
has  been  too  long  established  to  be  now  broken  down  ;  and  the  decisions 
of  each  ought  not  to  be  confounded.  And  therefore  the  case  Ex  parte 
Dumas  could  not  be  any  authority  for  the  present,  even  if  it  were  similar 
to  it ;  but  it  is  also  distinguishable  from  this.  If  the  plaintiff's  argu- 
ment, that  bankruptcy  puts  an  end  to  the  bankrupt's  contracts,  and  that 
the  legal  property  is  not  divested  out  of  those  who  contract  with  him  on 
account  of  his  change  of  situation,  were  to  prevail,  it  would  establish  a 
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proposition  equally  dangerous  as  novel ;  for  it  would  lead  to  this  conclu- 
sion, that  wherever  a  secret  act  of  bankruptcy  has  been  committed  by  a 
person,  who  afterwards  appears  to  the  world  as  solvent,  and  who  con- 
tinues to  deal  with  the  public  fairly  and  honourably,  all  his  contracts  will 
be  rescinded,  and  whenever  goods  purchased  by  him  can  be  -found  in 
specie  in  his  possession,  they  will  be  claimed  by  the  vendors  in  actions 
Q^-,  of  trover.  Such  a  proposition  was  never  contended  *for  before, 
L  '^''J  and  it  ought  not  now  to  be  established  for  the  first  time,  especi- 
ally as,  so  far  from  its  being  founded  on  principles  of  justice,  it  would 
be  highly  injurious  to  the  general  body  of  creditors. 

There  is  nothing  in  the  verdict  to  lead  to  either  of  these  conclusions, 
that  the  property  in  these  goods  was  not  divested  out  of  the  plaintiff,  or 
if  it  were,  that  it  was  revested  in  him.  But  the  plaintiff's  three  propo- 
sitions may  all  be  controverted ;  for  this  was  not  a  remittance  for  a  spe- 
cial purpose,  but  a  contract  of  sale,  and  a  delivery  of  the  goods  in  pur- 
suance of  that  contract  then  in  existence.  According  to  this  contract, 
the  goods  were  not  left  with  the  bankrupt  as  a  deposit,  or  as  an  indem- 
nity against  his  being  called  upon  to  pay  his  acceptances ;  but  there  was 
an  absolute  and  unconditional  sale  of  them  to  the  vendee  at  a  certain 
fixed  price,  previously  agreed  upon ;  and  he  was  to  have  the  entire  con- 
trol and  dominion  over  them.  This  was  so  complete  a  delivery  to  the 
use  of  the  bankrupt,  that  if  the  carrier  had  lost  the  goods,  the  bankrupt 
or  his  assignees  might  have  brought  the  action  against  him.  There  was 
no  appropriation  of  them  to  satisfy  particular  acceptances,  but  they  were 
sent  by  the  plaintiff  to  Daniel  on  their  general  contract,  on  an  account 
which  had  then  subsisted  for  two  years.  And  this  affords  an  answer  to 
another  part  of  the  plaintiff's  argument,  that  the  contract  was  not  exe- 
cuted ;  for  both  parties  had  acted  upon  it  for  a  series  of  time ;  there  was 
no  separate  contract  for  each  parcel  of  gold  sent,  but  they  were  all  sent 
under  the  original  agreement^  which  was  the  basis  of  all  their  subsequent 
dealings.  The  verdict  expressly  finds,  "  that  an  account  subsisted  be- 
tween them  j"  that  "  Daniel  was,  at  the  time  of  the  bankruptcy,  under 
acceptances  for  the  plaintiff  in  the  course  of  their  dealings  under  the 
said  contract,  to  the  amount  of  £873,"  &e.  It  further  states  that  the 
plaintiff,  in  pursuance  of  that  agreement,  and  in  order  to  enable  Daniel 
to  pay  the  said  bills  so  accepted  by  him  for  the  plaintiff  when  they  should 
become  due,  sent  the  money  and  bills  in  question.  So  that  it  appears 
that  this  remittance  was  made,  not  on  any  particular  account,  not  for  the 
purpose  of  paying  any  specific  bills,  but  to  enable  Daniel  to  pay  all  his 
acceptances  generally.  This,  therefore,  is  distinguishable  from  the  ease 
r*iqRn  -^-^  parte  Dumas,  *where  the  remittance  was  made  for  a  special 
L  -I  purpose.  And  even  in  that  case.  Lord  Hardwicke  seemed  to 
think  that  trover  would  not  lie ;  for  he  compared  it  to  the  case  of  a  fac- 
tor, and  said, — "  Suppose,  instead  of  drawing  bills  on  others  to  reiinburse 
them,  they  had  remitted  a  cargo  of  goods  to  answer  that,  and  they  had 
come  to  the  hands  of  the  Jullians  and  remained  undisposed  of,  the  court 
would  consider  the  Jullians  barely  as  trustees  as  to  those  goods,  and 
would  have  ordered  them  to  be  returned."  But  this  is  an  action  of 
trover,  founded  on  strict  legal  right.     In  this  case,  at  the  time  of  the 
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bankruptcy,  the  bills  accepted  by  Daniel  were  in  the  market,  and  might 
have  been  proved  by  the  respective  holders  under  his  commission.    Now 
it  cannot  be  pretended  that  at  that  time  the  plaintiff  could  have  insisted 
on  a  re-delivery  of  these  goods,  because  (according  to  his  own  argument) 
the  purpose  for  which  they  were  destined  was  not  then  answered ;  at 
that  time  the  legal  property  was  out  of  him  ;  and  it  seems  strange  to  say 
that  he  should  have  an  option  of  revesting  his  title  to  them  again  by  a 
subsequent  act  of  his  own,  (taking  up  the  bills,)  over  which  the  other 
contracting  party  had  no  control.     It  appears  by  the  verdict  that  the 
assignees  had  no  opportunity  of  paying  the  bills  accepted  by  Daniel,  for 
they  were  taken  up  by  the  plaintiff  without  being  presented  to  the  ac- 
ceptor or  his  assignees.     The  assignees,  therefore,  had  no  option  of 
rescinding  or  executing  this  contract ;  and  there  is  no  reason  why  the 
plaintiff  alone  should  have  such  an  option.     Then  the  circumstance  of 
the  plaintiff's  afterwards  taking  up  the  bills  cannot  alter  the  rights  of 
third  persons,  namely,  the  creditors.     It  did  not  appear  at  the  time  of 
the  bankruptcy  that  the  plaintiff  would  ever  have  been  called  upon  to 
pay  those  bills;  a  demand  must  first  have  been  made  on  the  bankrupt. 
— 2  Str.  1087  J  2  Burr.  669.     The  bankruptcy  of  the  acceptor  does  not 
supersede  the  necessity  pf  such  a  demand ;  the  plaintiff,  therefore,  might 
have  been  exonerated  by  the  laches  of  the  bill-holders,  or  he  may  now 
prove  the  debt  under  the  commission. — Ex  parte  Brymer,  Cook's  Bank. 
Law,  211,  2d  edit.     At  any  rate,  the  assignees  were  entitled  to  keep  the 
goods  on  payment  of  the  bills;  and  yet  the  plaintiff's  argument  goes  the 
length  of  denying  any  such  option,  and  is  founded  on  the  absolute  right 
of  the  plaintiff  to  take  the  goods  *again  in  specie,  on  the  ground  ri^-iQ'j-i 
that  the  bankruptcy  dissolved  the   contract.     But  in  Ellis  v.  L         J 
Hunt,  though  the  vendee  was  a  bankrupt  four  days  before  the  arrival  of 
the  goods  in  London,  it  was  held  that  his  bankruptcy  neither  dissolved 
the  contract,  nor  operated  as  a  countermand.     At  the  time  of  Daniel's 
bankruptcy  there  is  no  pretence  to  say  that  this  action  could  have  been 
maintained,  because  the  plaintiff  had  not  then  paid  the  bills,  and  the 
legal  title  was  then  out  of  him ;  and  he  cannot  by  his  own  act  acquire  a 
right  of  action  which  he  had  not  before.     Suppose  the  plaintiff  had 
become  a  bankrupt  after  Daniel  had  accepted  the  bills,  Daniel's  estate 
would  have  been  liable  for  the  amount  of  them.     This  is  not  a  case  of 
greater  hardship  on  the  plaintiff  than  many  others  under  the  bankrupt 
laws,  such  as  those  were  before  the  Statute  7  Geo.  I.,  where  goods  had 
been  sold  and  days  of  payment  given,  before  which  the  bankruptcy  hap- 
pened ;  and  even  that  act  does  not  give  the  vendor  power  to  demand 
restitution  of  the  goods,  but  merely  to  come  in  under  the  commission ; 
and  such  as  cases  of  sureties,  who  are  not  damnified  until  after  the  act 
of  bankruptcy,  though  on  contracts  made  before.     If  the  plaintiff  can- 
not maintain  this  action  he  will  not  be  without  remedy,  since  he  may 
apply  by  petition  to  the  Lord  Chancellor,  who  will  administer  substan- 
tial justice  to  all  the  parties,  according  to  their  respective  interests,  with- 
out being  fettered  with  strict  and  technical  rules  of  law. 

Lord  Kenyon,  C.  J. — The  novelty  of  this  case  induced  the  court  to 
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wish  that  the  facts  arising  in  it  might  be  stated  on  a  special  verdict,  in 
order  that  the  case  might  be  decided  in  the  most  solemn  manner. 

There  are  indeed  various  cases  in  which  the  separate  jurisdictions  of 
courts  of  law  and  equity  must  be  kept  distinct ;  it  being  for  the  interest 
of  the  public,  and  the  forwarding  of  justice,  in  a  variety  of  cases  that 
might  be  put,  that  they  should  not  be  blended;  but  in  the  determination 
of  this  case  there  can  be  no  difference  between  the  rule  which  ought  to 
prevail  in  courts  of  law  and  equity,  for  equity  will  go  no  further  than 
the  law.  It  .appears  by  the  verdict  that  the  plaintiff  and  Daniel  had  par- 
r*lQ8n  ^i'''*^^'''  dealings,  not  general  ones,  but  confined  to  one  *object; 
L  J  those  parties  having  agreed  that  Daniel  should  accept  bills 
drawn  by  the  plaintiff,  who  was  from  time  to  time  to  remit  light  guineas 
and  bills  to  answer  those  drafts ;  and  whenever  the  account  was  to  be 
made  up,  the  debtor  and  creditor  side  could  only  consist,  on  one  side,  of 
bills  drawn  by  the  plaintiff,  and  on  the  other,  of  money  and  bills  (money's 
worth)  to  answer  those  drafts.  This  being  the  agreement  of  the  parties, 
they  proceeded  in  the  execution  of  it  for  a  series  of  time,  until  at  last 
that  moment  arrived  which  gave  rise  to  the  present  action.  The  verdict 
then  sets  forth  that  on  the  19th  of  July,  about  three  o'clock  in  the  after- 
noon, Daniel  was  declared  a  bankrupt  on  an  antecedent  act  of  bankruptcy, 
and  that  afterwards,  at  a  late  hour  on  the  same  evening,  the  plaintiff, 
being  ignorant  of  the  bankruptcy,  sent  the  property,  which  is  the  sub- 
ject-matter of  this  cause,  in  a  wagon  from  Manchester  to  London,  he 
paying  for  the  carriage  of  the  goods  to  London.  It  also  appears  that  the 
plaintiff  had  drawn  bills  on  the  bankrupt  to  a  considerable  amount,  but 
the  days  of  payment  not  being  arrived  when  the  bankruptcy  happened, 
they  were  not  proved  under  the  commission,  but  were  afterwards  paid 
by  the  plaintiff.  And  the  question  is.  Whether  the  plaintiff,  who  has 
paid  the  amount  of  the  bills,  can  recover  in  this  form  of  action  the  pro- 
perty sent  in  order  to  satisfy  them  ?  This  is  an  action  of  trover,  and 
various  questions  have  been  agitated  at  the  bar.  One  of  them  is, 
Whether  the  goods,  which  are  the  subject  of  dispute,  can,  (taking  all  the 
circumstances  of  the  case  as  they  then  stood)  be  considered  to  have  been 
sent  under  the  then  subsisting  agreement  ?  but  my  opinion  will  not  pro- 
ceed upon  that  point.  It  never  yet  has  been  decided  whether  or  not  a 
person  who,  acting  under  a  previous  agreement,  sends  goods  to  another, 
against  whom  a  commission  of  bankrupt  has  been  issued  at  the  time,  and 
who  is  not  only  an  insolvent  person,  but  disabled  by  the  laws  of  his 
country  from  dealing  at  all,  can  recover  those  goods  again  under  an  idea 
that  the  situation  of  that  other,  with  whom  he  meant  to  deal,  was  so 
altered,  that  it  could  not  be  considered  to  be  a  contract  with  him.  If 
the  purchaser  were  dead  at  the  time  when  the  goods  arrived,  must  they 
go  to  the  executor  ?  And  other  cases  of  the  same  kind  might  be  put, 
r*lQQ1  ^^^°^  would  considerably  distress  the  *argument,  in  the  affirma- 
L  -•  tive  of  the  proposition  that  the  assignees  should  take  these  goods, 
although  the  vendee  were  a  bankrupt  when  they  were  sent.  It  may  be 
proper  to  discuss  these  questions  when  they  arise ;  but  I  will  now  forbeal 
entering  into  a  discussion  of  that  which  appears  to  be  an  arduous  task, 
because  it  is  not  necessary  for  the  determination  of  the  present  case.     I 
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• 
accede  to  that  argument  which  asserted  that  these  goods  were  sent  for  a 
special  purpose.  The  case  of  a  factor  has  been  so  frequently  decided, 
and  so  much  taken  for  granted  for  a  series  of  years  past,  that  it  must 
now  be  considered  to  be  at  rest.  If  goods  be  sent  to  a  factor  to  be  dis- 
posed of,  who  afterwards  becomes  a  bankrupt,  and  the  goods  remain  dis- 
tinguishable from  the  general  mass  of  his  property,  the  principal  may 
recover  the  goods  in  specie,  and  is  not  driven  to  the  necessity  of  proving 
bis  debt  under  the  commission  of  bankrupt ;  nay,  if  the  goods  be  sold 
and  reduced  to  money,  provided  that  money  be  in  separate  bags,  and 
distinguishable  from  the  factor's  other  property,  the  law  is  the  same. 
Then,  taking  that  as  an  incontrovertible  point,  it  goes  a  great  way  to 
decide  this  case.  For  here  all  the  dealings  between  these  parties  re- 
spected the  accepting  of  the  bills,  and  the  sending  of  money,  or  money's 
worth,  to  answer  those  bills  when  they  should  become  due.  There  was 
no  general  trade  between  the  parties ;  no  sending  of  goods  to  which  any 
of  the  funds  were  to  be  applied  j  but  all  the  goods  were  sent  for  the 
special  purpose  of  paying  the  acceptances.  That  is  the  general  state  of 
the  agreement ;  and  that  is  expressly  found  by  the  jury.  The  verdict 
then  states  that  the  213  light  guineas,  and  19  light  half  guineas,  together 
with  the  several  bills  mentioned  in  the  declaration,  were  sent  by  the 
plaintiff  to  Daniel  in  pursuance  of  the  agreement,  in  order  to  enable 
Daniel  to  discharge  the  other  bills  accepted  by  him,  when  they  should 
become  due.  Then  are  not  these  to  be  applied  to  this  particular  pur- 
pose? Does  not  this  come  within  the  case  Ex  parte  Dumas,  where 
there  was  an  appropriation  for  a  particular  purpose  by  the  signature  of 
the  letter  G  ?  That  case  cannot  be  distinguished  from  the  present  by 
saying  that  the  property  in  question  was  sent  to  Daniel  for  a  general 
purpose.  They  did  indeed  constitute  the  general  items  of  a  particular 
account;  but  this  was  as  much  for  a  particular  *purpose  as  that  r^iinnn-i 
was  in  the  case  of  Dumas,  because  all  the  items  here  on  one  side  L  -■ 
of  the  account  were  the  drawing  of  bills  by  the  plaintiff  on  Daniel,  and 
on  the  other  the  sending  of  money  to  enable  the  latter  to  satisfy  those 
bills  ;  and  if  Daniel  had  applied  the  money,  or  the  mone/s  worth,  to  any 
other  purpose,  he  would  have  exceeded  the  limits  of  his  contract.  This 
case,  then,  cannot  be  distinguished  in  principle  from  that  of  Dumas,  and 
from  the  case  of  a  factor.  I  am,  therefore,  bound  to  say,  that  this  pro- 
perty remaining  in  specie,  not  blended  with  the  other  effects  of  Daniel, 
and  not  having  answered  the  particular  purpose  for  which  it  was  sent, 
the  case  is  with  the  plaintiff,  who  has  a  right  to  recover  back  the  goods, 
he  having  since  paid  the  bills  to  discharge  which  those  goods  were  sent. 
In  Harman  v.  Fisher,  Cowp.  125,  Lord  Mansfield  alluded  to  the  doctrine 
in  Atkyn  v.  Barwick,  that  the  vendees  who  were  become  insolvent  might 
refuse  to  accept  the  goods ;  so  here,  the  bankrupt,  acting  as  an  honest 
man,  might  have  said  to  the  plaintiff,  that  his  circumstances  were  so 
altered  since  the  goods  were  sent,  that  he  ought  not  to  receive  them. 
But,  without  agitating  that  point,  I  am  of  opinion,  for  the  reasons  before 
given,  that  the  plaintiff  is  entitled  to  recover. 

AsHHURST,  J. — It  must  be  admitted  that  the  honesty  and  justice  of 
the  case  are  on  the  side  of  the  plaintiff,  inasmuch  as  he  has  paid  the 
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holders  of  the  several  bills  for  which  the  brnkrupt  had  become  respon- 
sible, and  has  consequently  exonerated  the  bankrupt's  estate  from  the 
payment  of  them.  It  seems  equally  clear  that  the  plaintifiF  would  be 
entitled  to  redress  in  a  court  of  equity.  In  such  a  case  I  should  be 
extremely  sorry  that  he  should  be  under  the  necessity  of  applying  to 
that  court  for  redress ;  but  it  seems  to  me  that  he  is  not  under  any  such 
necessity,  and  that  this  court,  without  intrenching  on  any  principles  of 
law,  may  give  the  relief  which  he  seeks  in  this  form  of  action.  Bank- 
ruptcy leaves  all  things  in  the  same  situation  in  which  they  were  at  the 
time;  and  consequently  the  assignees,  who  stand  in  the  place  of  the 
bankrupt,  cannot  be  entitled  to  any  property  to  which  the  bankrupt 
himself  is  not  entitled.  Then  consider  whether  the  goods,  which  are 
r*9nn  *^®  subject  of  this  action,  can  be  taken  to  be  the  property  of  the 
L  J  ^bankrupt  ?  It  is  found  by  the  verdict,  that  he  became  a  bank- 
rupt before  the  goods  were  sent  by  the  plainiiff ;  and  the  bankrupt  being 
under  an  incapacity  of  acquiring  property,  the  sending  of  these  goods  to 
him  must  be  considered  as  a  nugatory  act ;  at  that  time  the  bankrupt 
was  a  non-entity  as  to  all  contracts.  But,  however  that  may  be,  the 
ground  on  which  Lord  Kenyon  has  considered  this  question  is  incontro- 
vertible ;  and  by  deciding  on  that  ground,  we  may  avoid  the  difficulties 
attending  the  first  point.  That  ground  is,  that  where  goods  are  sent  by 
one  man  to  another  for  a  particular  purpose,  and  they  have  not  been 
(a,nd  cannot  be)  applied  to  that  purpose,  the  former  may  recover  them 
back  again.  Now,  it  appears  on  the  record  that  these  goods  were  sent 
for  the  express  purpose  of  paying  the  bankrupt's  acceptances ;  and  that 
purpose  not  having  been  answered,  as  it  could  not  be,  the  plaintiff  may 
retake  his  goods.  On  this  ground  justice,  honesty,  and  law  coincide. 
The  case  Ex  parte  Dumas  is  directly  in  point ;  for  there  the  lord  chan- 
cellor could  only  have  ordered  the  goods  to  be  delivered  in  specie,  on 
the  idea  that  the  property  remained  with  the  petitioners. 

BuLliER,  J. — During  the  fifteen  years  that  I  have  sat  on  this  bench, 
I  have  never  known  any  case  which  established  a  distinction  between 
courts  of  equity  and  law  on  subjects  of  this  kind.  I  have  always  thought 
it  highly  injurious  to  the  public  that  different  rules  should  prevail  in 
the  different  courts  on  the  same  mercantile  case.  My  opinion  has  been 
uniform  on  that  subject.  It  sometimes,  indeed,  happens  that  in  ques- 
tions of  real  property  courts  of  law  find  themselves  fettered  with  rules, 
from  which  they  cannot  depart,  because  they  are  fixed  and  established 
rules;  though  equity  may  interpose,  not  to  contradict,  but  to  correct,  the 
strict  and  rigid  rules  of  law.  But  in  mercantile  questions  no  distinction 
ought  to  prevail.  The  mercantile  law  of  this  country  is  founded  on 
principles  of  equity;  and  when  once  a  rule  is  established  in  that  court 
as  a  rule  of  property,  it  ought  to  be  adopted  in  a  court  of  law.  For  this 
reason  courts  of  law  of  late  years  have  said  that,  even  where  the  action 
is  founded  on  a  tort,  they  would  discover  some  mode  of  defeating  the 
r*2021  P^^^°*^ffj  unless  his  action  were  also  *founded  on  equity ;  and 
L  -I  thati  though  the  property  might  on  legal  grounds  be  with  the 
plaintiff,  if  there  were  any  claim  or  charge  by  the  defendant,  they  would 
not  consider  the  retaining  of  the  goods  as  a  conversion. 
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In  considering  this  case,  it  seems  to  me  that  two  questions  will  embrace 
all  the  circumstances  of  it; — ^First,  Whether  or  not  there  was  any  appro- 
priation of  these  bills  to  the  discharge  of  the  acceptances  made  by  the 
bankrupt  ?  Secondly,  What  is  the  effect  of  an  act  of  bankruptcy  in  the 
stage  in  which  it  did  happen  in  this  case  ?  On  the  first  question,  no 
case  directly  in  point  has  been  produced,  as  having  occurred  either  in  a 
court  of  law  or  equity ;  for  it  seems  to  me  that  Ex  parte  Dumas  is 
distinguishable  from  the  present.  There  the  account  was  opened  by 
Dumas  with  Jullian  in  the  letter  G ;  therefore,  as  between  those  parties, 
the  account  Gr  stood  as  the  account  of  a  different  person  and  a  different 
correspondent  with  Jullian.  And  Lord  Hardwicke  only  said,  that  as 
the  parties  had  opened  a  particular  account,  as  distinguished  from  the 
general  account  and  which  was  to  be  considered  as  the  account  of  a 
different  correspondent,  the  assignees  of  Jullian  should  not  blend  that 
account  with  the  general  one,  though  they  were  both  opened  between 
the  same  parties.  But  that  is  by  no  means  this  case  :  for  here  was  no 
particular  account  between  these  parties.  If  we  were  to  say  that  there 
was,  it  would  equally  extend  to  all  cases  where  a  tradesman  dealt  in  one 
commodity  only,  and  then  the  law  would  be  thus ;  if  a  man  dealt  in 
tobacco  to  any  extent,  but  in  no  other  article,  all  his  dealings  in  that 
article  must  be  considered  as  dealings  on  a  particular  account ;  but  it 
would  be  a  general  account,  if  his  dealings  were  extended  to  several 
articles.  But  I  cannot  accede  to  such  a  proposition.  According  to  my 
ideas,  it  must  be  one  entire  transaction,  in  order  to  make  a  particular 
account ;  as  if  A.  by  letter  order  certain  goods  to  be  sent  to  him,  and 
enclose  in  that  letter  bills  to  a  given  amount  to  pay  for  those  goods ;  that 
is  one  entire  transaction,  and  it  may  be  called  an  appropriation  of  those 
bills  to  answer  for  the  goods.  But  there  is  nothing  of  that  kind  here ; 
these  parties  had  not  a  particular  transaction  only  in  their  contemplation, 
but  they  came  to  a  general  agreement,  which  was  to  form  the  basis  of  a 
general  ^dealing  between  them  to  any  extent,  and  to  be  continued  r^onon 
to  an  indefinite  length  of  time.  No  doubt  can  be  entertained  re-  •-  -I 
specting  this  agreement,  for  it  is  found  in  express  terms  in  the  verdict ; 
according  to  that,  Daniel  was  to  purchase  of  the  plaintiff  all  the  light 
guineas,  which  the  latter  should  send,  at  a  certain  price ;  the  plaintiff 
was  to  draw  on  Daniel  for  the  money  due  upon  such  sales,  the  bills  to 
be  payable  at  the  end  of  two  months,  and  Daniel  was  also  from  time  to 
time  to  accept  other  bills  to  be  drawn  by  the  plaintiff  for  his  own  conve- 
nience. This  agreement  was  entered  into  in  1789,  and  the  parties  con- 
tinued to  act  under  it  for  two  years  and  upwards  before  the  bankruptcy 
of  Daniel.  It  was  not  stipulated  that  the  parties  in  their  dealings  should 
be  confined  to  a  certain  quantity  of  light  gold,  or  to  any  precise  value, 
but  the  plaintiff  was  to  send  all  the  light  guineas  which  he  could  collect. 
This,  therefore,  was  a  general  agreement  in  the  outset,  and  if  so,  I  think 
it  puts  an  end  to  the  first  part  of  this  case.  If  this  were  not  a  general 
account,  in  what  does  the  particularity  consist  ?  These  two  persons  con- 
tinued to  deal  generally  together  as  far  as  they  could  extend  their  deal- 
ing, which  excludes  the  idea  of  a  particular  account.  Then  the  plaintiff 
must  come  in  under  Daniel's  commission. 
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The  next  point  to  be  considered  is  the  effect  of  the  bankroptey.  And 
I  think  that  some  points  have  been  made  by  the  defendant's  counsel, 
which  have  not  been  answered.  They  contended,  that  when  these 
goods  came  to  the  hands  of  the  assignees  the  property  was  vested  in 
them  ;  and,  if  so,  that  nothing  has  happened  since  to  divest  it.  This  is 
an  important  part  of  the  case ;  and,  therefore,  it  is  material  to  consider 
whether  or  not  this  property  was  vested  in  the  assignees.  It  has  been 
held  that  bankruptcy  does  not  put  an  end  to  the  contract ;  that  was  so 
stated  by  Lord  Kenyon  and  myself  in  Ellis  v.  Hunt,  and  that  doctrine 
was  not  then  new;  for  in  Haswell  and  others  v.  Hunt  and  others, 
assignees  of  Lacey,  the  same  point  was  ruled.  [Here  Mr.  J.  Buller 
read  the  following  note  of  this  case  : — "  In  trover  the  case  was  this. 
Lacey  came  to  the  plaintiffs  and  bought  a  parcel  of  tobaccOj  to  be  paid 
for  in  ready  money ;  this  was  in  the  morning.  He  left  orders  at  his 
r*9ndn  '^""^^  ^°^  receiving  the  tobacco,  and  the  same  day  *went  to 
L  J  France  to  absent  himself  from  his  creditors.  After  he  was  gone, 
the  plaintiff's  servant  brought  the  tobacco  to  Lacey's  house,  but  had  no 
orders  to  make  any  demand  of  the  money,  but  only  to  deliver  the  goods. 
The  question  was,  Whether  this  was  a  complete  sale,  so  as  to  vest  the 
property  in  Lacey,  or  whether  his  bankruptcy  between  the  sale  and  the 
delivery  was  such  a  fraud  as  avoided  the  sale  by  non-payment  of  the 
money  ?  Lord  Chief-Justice  Eyre  held  that  the  sale  was  made  complete 
by  the  act  of  the  plaintiffs,  who,  by  delivery  of  the  goods  without  de- 
mand of  the  money,  vested  the  property  in  Lacey  by  their  own  assent, 
as  a  complete  sale  ab  initio,  without  ready-money ;  and  the  plaintiffs 
were  nonsuited. — G.  Hall,  E.  12,  G.  J.  Burnet's  MS."]  It  seems  then 
established  that  bankruptcy  does  not  at  all  events  put  an  end  to  the 
contracts  of  the  bankrupt.  After  the  bankruptcy  several  contracts  have 
been  held  to  be  binding  on  the  bankrupt,  though  the  creditors  could  not 
prove  their  debts  under  the  commission.  It  is  therefore  material  to  see 
by  the  special  verdict  what  the  agreement  here  was,  and  when  it  com- 
menced. The  foundation  of  this  dealing  was  the  agreement  whichwas 
made  two  years  before ;  the  next  stage  in  the  cause  was  the  acceptance 
of  the  bills  which  had  been  previously  drawn  by  the  plaintiff  on  Daniel; 
at  the  time  of  the  bankruptcy,  Daniel  was  under  acceptances  to  the 
amount  of  more  than  £800.  It  appears  then  that  a  substantial  part  of 
the  contract  was  carried  into  execution  at  the  time  of  the  bankruptcy ; 
and  the  cases  I  have  mentioned  show,  that  so  far  from  what  was  after- 
wards done  being  void,  it  must  be  supported  in  order  to  put  the  bank- 
rupt on  a  fair  footing  with  the  plaintiff.  Then  what  was  the  situation 
of  things  at  the  time  of  the  bankruptcy,  for  that  is  the  material  time  to 
be  attended  to.  The  bankrupt  was  then  under  acceptances  to  the 
amount  of  £873,  and  had  only  goods  in  his  hands  of  the  value  of  £531 
on  this  agreement.  This  property  was  then  vested  in  the  assignees ; 
and  how  could  it  be  altered  afterwards  ?  Not  by  the  bankrupt,  because 
all  his  effects  were  vested  in  the  hands  of  his  assignees  for  other  pur- 
poses. And  if  the  bankrupt  could  not  divest  this  property,  on  what 
authority  could  the  plaintiff  do  so  ?  It  has  been  contended  that  the 
plaintiff  might  retake  these  goods  after  Daniel's  bankruptcy,  in  order  to 
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repay  himself  *more  than  the  other  creditors ;  but  it  cannot  be  r^on'il 
permitted  to  him  to  carve  out  for  himself;  the  instant  the  bank-  <-  -I 
ruptcy  happened  he  stood  in  the  same  situation  with  the  other  creditors, 
over  whom  he  could  not  gain  a  preference  by  his  own  acts.  To  hold 
that  he  could,  would  be  to  open  a  door  to  contrivance ;  particular  credi- 
tors would  carve  out  for  themselves,  and  leave  very  little  for  the  rest. 
If,  therefore,  at  the  time  of  the  bankruptcy  the  plaintiff  could  not  have 
retaken  these  goods,  I  think  that  he  cannot  acquire  a  right  to  do  so  by 
any  subsequent  act  of  his  own.  It  was  well  put  by  the  defendant's 
counsel  that,  if  the  plaintiff  had  become  a  bankrupt  after  Daniel  had 
accepted  the  bills,  Daniel's  property  would  have  been  liable.  Or  sup- 
pose Daniel  had  never  obtained  his  certificate,  he  might  be  arrested  for 
this  very  sum ;  and  yet  it  is  said  in  conscience  he  ought  not  to  have 
taken  these  goods  when  they  came.  But  it  seems  to  me  that  the  con- 
science of  the  case,  at  the  time  of  the  bankruptcy,  was  with  the  bank- 
rupt ;  for  he  was  then  liable  for  these  acceptances,  and  had  not  sufficient 
in  his  hands  to  pay  them.  With  regard  to  one  part  of  the  verdict, 
where  it  is  found  that  the  goods  in  question  were  sent  by  the  plaintiff  to 
Daniel,  "  in  order  to. enable  the  latter  to  pay  the  bills  accepted  by  hiin," 
and  on  which  considerable  reliance  has  been  made  in  the  course  of  the 
argument,  these  words  must  not  be  taken  by  themselves,  but  the  whole 
agreement  must  be  construed  together ;  and  then  it  will  appear  that 
they  were  not  sent  to  pay  particular  bills,  but  on  the  general  account 
which  subsisted  between  the  parties,  to  pay  all  the  bills  which  should 
become  due.  These  were  merely  sent  to  put  them  into  cash,  in  order 
that  Daniel  might  repay  himself.  On  the  whole,  therefore,  it  appears 
to  me  that  the  justice  of  the  case,  considered  at  the  time  of  the  bank- 
ruptcy, is  with  the  bankrupt,  as  well  as  the  law  of  the  case. 

GrROSE,  J. — This  is  one  of  those  unfavourable  cases  under  the  bank- 
rupt laws,  where  an  endeavour  is  made  to  take  the  property  of  one  man 
to  pay  the  debts  of  another.  There  can  be  no  doubt,  therefore,  about 
the  justice  of  the  case  ;  for  the  plaintiff  has  paid  the  acceptances  of  the 
bankrupt,  and  the  goods  were  only  sent  to  the  bankrupt  for  the  express 
purpose  of  paying  *those  acceptances.  The  form  of  this  action  is  r:^^nn-j 
trover;  and  the  question  is,  Whether  the  property  of  these  L  J 
goods  be  in  the  plaintiff  or  the  defendants  ?  There  was  a  time  when 
the  exclusive  property  was  clearly  in  the  plaintiff;  then  it  may  be 
asked,  Has  it  ever  been  in  the  defendants  ?  or,  if  it  have,  has  it  ever 
revested  in  the  plaintiff?  The  defendants  claim  a  right  to  retain  these 
goods  under  an  agreement;  and  in  the  argument  they  considered  this  as 
a  case  of  goods  sold  and  delivered  under  that  agreement ;  if  it  really 
were  a  sale  of  the  goods  under  the  former  part  of  the  agreement,  I 
should  have  considerable  doubts  about  the  case.  But  the  words  of  the 
agreement  are  material  to  be  considered  ;  for  I  think  that  it  consists  of 
two  parts,  and  that  the  transaction  on  which  this  question  arises  grows 
out  of  one  part  of  it  only.  The  first  part  of  the  agreement  was,  that  the 
bankrupt  should  purchase  of  the  plaintiff  all  the  light  gold  that  the  latter 
should  send,  and  that  the  plaintiff  should  draw  bills  upon  the  bankrupt  for 
the  money  due  upon  such  sale,  payable  at  the  end  of  two  months :  the  other 
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part  of  the  agreement  was,  that  Daniel  should  from  time  to  time  accept 
other  bills  drawn  by  the  plaintiff  for  his  own  convenience,  and  that  the 
plaintiff  should  in  such  case  remit  value  to  Daniel  to  the  amount  of  such 
acceptances,  to  answer  together  with  the  light  gold  for  the  different  bills 
so  drawn  on  Daniel.  Then  let  us  see  whether  what  passed  between 
these  parties  under  the  first  part  of  the  agreement  can  be  considered  as 
a  case  of  goods  sold  and  delivered ;  if  the  gold  is  to  be  considered  as 
goods  sold  to  the  defendant,  then  bills  were  to  be  drawn  by  the  plaintiff 
on  the  bankrupt  at  two  months ;  but  in  the  verdict  not  a  word  is  said 
about  the  bills  being  drawn  for  the  light  gold  mentioned  in  the  verdict. 
The  state  of  the  transaction  at  the  time  of  the  bankruptcy  was  this  : 
there  were  acceptances  by  the  bankrupt  to  the  amount  of  £873  over  and 
above  the  gold  and  bills  in  question.  Now,  the  bankrupt  being  under 
such  acceptances,  what  was  the  probability  of  the  transaction  ?  Not 
that  the  plaintiff  would  sell  the  gold,  but  that  he  would  remit  goods  to 
discharge  the  acceptances.  However,  we  are  not  left  to  determine  on 
conjecture  or  probabilities  on  a  special  verdict;  for  it  is  expressly  found 
as  a  fact  that  the  plaintiff,  in  order  to  enable  the  bankrupt  to  pay  the 
r*9ft7l  S'Oceptances  when  they  *should  become  due,  sent  the  goods  in 
L  J  question ;  and  it  is  also  found  by  the  verdict  that  those  bills 
were  afterwards  paid  by  the  plaintiff.  Then  the  purpose  for  which  the 
property  in  question  was  sent,  was  answered  by  the  plaintiff  himself ; 
and  that  lets  in  the  doctrine  of  Lord  Hardwicke  in  the  case  Ex  parte 
Dumas,  which  I  consider  immediately  and  directly  in  point.  The  in- 
stant the  acceptances  were  taken  up  by  the  plaintiff,  and  the  end  for 
which  the  goods  were  sent  was  answered,  I  consider  the  property  as  re- 
vested in  the  plaintiff.  But  it  has  been  asked.  When  and  how  was  this 
property  revested  in  the  plaintiff  ?  I  consider  it  to  have  been  a  quali- 
fied and  conditional  property  in  the  defendants  ;  it  was  not  vested  in  them 
as  an  absolute  and  unconditional  property  by  the  transmission  for  a  par- 
ticular purpose  :  it  was  vested  in  them  only  for  a  special  purpose,  and 
the  instant  that  purpose  was  answered  in  another  way,  the  properly  was 
revested  in  the  plaintiff.  Then  it  was  asked,  What  would  have  been 
the  case  had  the  acceptances  been  discharged  by  the  bankrupt  ?  I 
answer,  that  in  such  a  case  the  purpose  for  which  they  were  sent  would 
have  been  answered  by  the  bankrupt,  and  then  the  plaintiff  would  have 
had  no  property  in  the  goods  ;  then  that  property  which  was  before  con- 
ditional would  have  become  absolute  in  the  bankrupt.  This  case  comes 
directly  within  that  of  Dumas  ;  for  here  the  goods  were  sent  for  a  parti- 
cular purpose,  the  property  vested  in  the  defendants  for  a  particular 
purpose,  and  as  soon  as  that  purpose  could  not  be  answered  by  the  bank- 
rupt, or  was  otherwise  answered  by  the  plaintiff,  the  property  revested 
in  the  plaintiff ;  and  therefore  I  think  he  may  maintain  this  action  of 
trover  to  recover  back  this  property,  or  the  value  of  it. 

Per  Curiam, — Judgment  for  the  plaintiff. 

A  writ  of  error  having  been  brought  in  the  exchequer  court,  the  judg- 
ment was  affirmed. 

Lord  Chief-Justice  Eyre. — The  case  was  well  and  laboriously  argued 
at  the  bar.     It  was  very  full  of  thorny  points,  which  necessarily  required 
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from  us  a  good  deal  of  inveBtigation.  The  consequence  has  been  that  a 
length  of  time,  perhaps  somewhat  *inconvenient  to  the  parties,  riiinna-i 
has  elapsed  before  we  could  come  to  an  ageement.  We  have  at  L  J 
length  come  to  an  agreement,  and  we  are  all  of  opinion  that  this  judg- 
ment ought  to  be  affirmed.  I  shall  state,  very  shortly  the  reasons  which 
have  induced  me  to  concur  in  that  opinion.  The  right  of  the  parties  to 
the  light  gold  and  bills,  which  are  the  subject  of  this  action,  appears  to 
me  to  depend  principally  upon  the  true  construction  of  the  original  agree- 
ment between  Tooke  and  Daniel,  made  two  years  and  upwards  before  the 
bankruptcy.  That  agreement  consisted  of  two  parts;  one  being  a  con- 
tract for  a  bargain  and  sale  of  light  gold  by  Tooke  to  Daniel  at  a  given 
price,  to  be  paid  for  by  bills  of  exchange  payable  at  two  months,  a  simple 
and  unembarrassed  transaction ;  the  other  being  a  contract,  the  effect  of 
which  was  that  Daniel  should  become  Tooke's  banker,  that  he  should 
accept  his  bills,  Tooke  remitting  value  to  the  amount  of  such  accept- 
ances in  bills  and  in  light  gold.  That  is  plainly  the  effect  of  the  latter 
part  of  the  agreement.  They  might  have  dealt  as  mere  merchants,  the 
one  selling  and  the  other  buying  this  article  of  light  gold,  and  paying 
for  it  according  to  agreement.  And  had  this  been  a  case  of  that  kind, 
the  transaction  would  have  had  one  complexion,  and  the  argument  upon 
it,  I  think,  would  have  taken  one  course.  But  as  they  might  act  in  that 
manner,  so  they  might  upon  the  latter  branch  of  the  agreement  act  as 
principal  and  factor,  or  principal  and  banker,  and  not  as  mere  merchants ; 
and  the  idea  of  bargain  and  sale  would  enter  no  farther  into  their  trans- 
actions upon  that  branch  of  the  agreement,  than  merely  as  it  went  to  fix 
the  price  at  which  the  light  gold  which  should  be  remitted  from  time  to 
time  should  be  carried  to  the  account  of  Tooke  as  cash,  and  be  applied 
by  Daniel,  as  Tooke's  agent,  in  payment  of  the  acceptances  which  he 
had  made  on  the  credit  of  Tooke.  There  would  certainly  be  this  mix- 
ture of  bargain  and  sale  in  any  transactions  which  should  take  place  even 
under  the  latter  branch  of  the  agreement,  which  in  other  respects  would 
be  the  transaction  of  principal  and  factor,  or  principal  and  banker.  But 
though  there  be  this  mixture,  yet  I  think  the  case  of  the  light  gold  can- 
not, in  respect  of  that  circumstance,  be  separated  from  the  case  of  the 
bills.  If  Daniel  was  to  be  considered  as  factor  or  banker  only  with  re- 
spect to  the  *bills  which  should  be  remitted,  he  ought  to  be  con-  r^o^o-i 
sidered  as  banker  or  factor  only,  as  to  the  light  gold,  with  an  •-  J 
agreement  on  his  part  to  apply  that  light  gold  in  payment  of  his  accept- 
ances at  the  rate  fixed  in  the  former  part  of  the  agreement.  In  a  word, 
the  bargain  and  sale  of  the  light  gold,  when  considered  under  the  second 
branch  of  the  agreement  as  a  remittance  to  pay  the  acceptances,  is  but 
an  incident  in  the  business  of  the  principal  character  of  factor  or  banker. 
Now  if  it  can  be  established  that  Tooke  and  Daniel  acted  in  the  charac- 
ters of  principal  and  factor,  their  respective  rights  of  property  are  very 
easily  ascertained ;  the  general  right  of  property  would  be  in  Tooke,  the 
special  right  of  property  in  Daniel,  to  enable  him  to  execute  the  com- 
mission with  which  Tooke  had  entrusted  him,  and  he  would  also  have  a 
lien  as  against  the  general  property  of  his  principal,  for  the  balance  of 
his  account.     In  this  way  of  considering  the  case,  we  may  lay  all  this 
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story  of  the  bankruptcy  entirely  out  of  tte  question.  For  suppose  Daniel 
had  remained  solventj'Tooke  might  at  any  time  have  paid  him  his  balance, 
including  any  acceptances  he  might  be  under,  and  have  withdrawn  his 
effects  out  of  Daniel's  hands,  and  there  could  have  been  no  room  for  a 
question  between  them,  but  merely  as  to  the  profit  upon  the  light  gold, 
estimated  at  the  price  in  the  agreement.  Now  I  think  that  would  depend 
upon  the  question  whether  the  light  gold  was  sold  under  the  first  part  of 
the  agreement,  or  whether  it  was  to  be  considered  as  a  mere  article  of 
remittance  under  the  latter  part;  and  according  to  my  view  of  the 
case,  I  think  that  question  would  be  decided  against  Daniel.  The 
assignees  standing  in  the  place  of  Daniel,  certainly  can  be  in  no  better 
condition  than  Daniel  himself;  they  may  be  in  a  worse  condition  if  many 
of  the  arguments  which  we  heard  at  the  bar,  and  of  which  we  have  an 
account  in  print,  are  well  founded.  But  those  arguments  take  a  very 
wide  compass  indeed ;  they  involve,  as  I  have  already  said,  points  of  con- 
siderable difficulty  upon  which  we  have  not  formed  an  opinion,  and  upon 
which,  perhaps,  an  opinion  ought  not  to  be  formed  till  the  points  come 
judicially  and  unavoidably  before  the  court.  If  that  discussion  can  be 
avoided  now,  I  think  we  do  our  duty  by  delivering  an  opinion  upon  nar- 
r*9im  ^'^'^^^  grounds.  The  ground  I  have  taken  is  very  *distinctly 
L  J  marked,andvery wellenforcedintheargumentofoneof thejudges 
of  the  Court  of  King's  Bench.  He  concludes  somewhat  differently  from 
me,  but  the  ground-work  is  there.  In  my  opinion  it  may  be  sustained,  it 
steers  clear  of  all  difficulties,  and  it  reaches  the  substantial  justice  of  the 
case,  because  it  meets  the  only  argument  of  considerable  weight  that 
struck  my  mind,  namely,  the  possibility  that  the  bankrupt  might  have 
been  the  creditor,  and  the  injustice  which  would  have  been  done  to  his 
estate  if  these  effects  could,  on  account  of  the  bankruptcy,  have  been 
withdrawn  from  the  mass  of  his  estate.  Now,  as  the  principle  upon 
which  my  opinion  proceeds  is,  that  the  bankrupt  would  have  a  lien  upon 
those  effects  for  every  thing  for  which  his  estate  was  creditor,  that  diffi- 
culty is  removed.  Upon  this  ground,  I  concur  in  thinking  that  the 
judgment  in  this  case  ought  to  be  affirmed,  and  it  is  the  unanimous 
opinion  of  the  court  that  the 

Judgment  be  affirmed. 


WHERE  AN  AGENT  IS  ENTRUSTED  WITH  PROPERTY.  OR  MONET  FOR  A 
SPECIAL  PURPOSE,  AND  HE  MISAPPLIES  THE  MONET  OR  PROPERTT  SO 
ENTRUSTED  TO  HIM,  THE  PRODUCT  OP,  OR  SUBSTITUTE  FOR  SUCH  PRO- 
PERTT OR  MONET,  MAT  BE  RECLAIMED  BT  THE  PRINCIPAL  SO  LONG  AS 
IT  CAN  BE  ASCERTAINED  TO  BE  SUCH  PRODUCT  OR  SUBSTITUTE. 

TAYLOE   V.    PLUMER. 
Feb.  10,  1815.— B.     3  M.  &  S.  563.     Eng.  Com.  Law  Reps.,  vol.  30. 
Trover  for  the  certificates  or  securities  for  50  shares  in  the  Bank  of 
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the  United  States  of  America,  and  for  the  certificates  or  securities  for 
certain  sums  in  the  three  per  cent,  funded  stock  of  the  United  States, 
and  the  powers  of  attorney  respectively  relating  thereto,  and  also  for  cer- 
tain bullion,  viz.,  71  doubloons  and  a  half.     Plea,  general  issue. 

At  the  trial  before  Lord  Ellenborough,  C.  J.,  at  the  Lon-  r^om 
don  ^sittings  after  Michaelmas  Term,  1813,  there  was  a  verdict  >-  J 
for  the  plaintiffs,  damages  £10,459,  18«.  6d.,  in  respect  of  the  securi- 
ties, and  £302  in  respect  of  the  bullion,  separately,  subject  to  the  opinion 
of  the  court  upon  a  case  reserved,  which  stated  the  plaintiffs  to  be  the 
assignees  of  Walsh,  under  a  commission  of  bankruptcy  of  the  10th  of 
December,  1811.  Walsh  was  a  stockbroker,  who  had  occasionally  been 
employed  by  the  defendant  for  some  time  before  1811.  In  August  of 
that  year,  the  defendant,  expecting  to  have  occasion  for  a  large  sum  of 
money  at  Michaelmas,  to  pay  for  an  estate  which  he  had  contracted  to 
purchase,  consulted  Walsh  on  the  propriety  of  selling  out  stock  to  pro- 
vide for  such  payment,  and  desired  him  to  inform  him  when  he,  Walsh, 
thought  it  would  be  most  expedient  to  do  so.  In  November,  the  title 
to  the  estate  not  having  been  then  completed,  Walsh,  thinking  the  funds 
likely  to  fall,  recommended  to  the  defendant  to  sell  out  stock,  being 
principally  in  a  fund  which  is  regularly  shut  from  the  beginning  of  De- 
cember till  about  the  7th  of  January ;  and  the  defendant  having  con- 
sidered the  matter,  on  the  28th  of  November  sent  Walsh  orders  to  sell. 
Sales  were  accordingly  effected  by  Walsh,  as  broker,  on  the  29th,  to  the 
amount  of  £21,774,  5g.  sterling,  the  transfers  to  be  made  and  the  money 
to  be  paid  on  the  4th  December.  On  the  4th  the  stock  was  transferred 
by  the  defendant,  and  the  price  was  received  by  Walsh,  who,  on  the 
same  day,  paid  £21,500,  part  of  the  said  price,  into  the  hands  of  Messrs. 
Goslings  and  Co.,  the  defendant's  bankers,  to  the  defendant's  account, 
and  saw  the  defendant  and  informed  him  of  it.  The  defendant  pro- 
posed to  Walsh  to  invest  the  money  in  exchequer  bills  until  it  should  be 
wanted  to  pay  for  the  estate,  and  in  the  evening  desired  him  to  call  the 
following  day  for  a  draft,  in  order  that  he,  as  broker,  might  buy  exche- 
quer bills  for  the  defendant.  Accordingly,  on  the  next  day,  the  5th, 
about  11  o'clock  in  the  forenoon,  Walsh  called,  when  the  defendant  said 
he  had  more  money  at  his  bankers  than  he  wished  to  keep  unemployed, 
and  gave  him  a  draft  upon  Goslings  for  £22,200,  which  he  directed  him 
to  lay  out  for  him  in  the  purchase  of  exchequer  bills,  to  be  delivered  on 
the  same  day  to  him,  the  defendant,  or  his  bankers.  The  defendant  did 
not  authorize  Walsh,  nor  was  Walsh  in  any  manner  authorized,  to  apply 
the  draft  or  money  *to  be  received  for  it,  to  any  other  purpose,  r*2i2T 
nor  had  the  defendant  any  reason  to  expect  or  apprehend  that  L  J 
it  would  be  applied  to  any  other  purpose.  Walsh  went  to  Goslings,  re- 
ceived the  amount  of  the  draft  from  them  in  twenty-two  Bank  of  Eng- 
land notes  of  £1000  each,  and  one  for  £200,  but  purchased  exchequer 
bills  to  the  amount  of  £6500  only,  having  bought  them  in  the  usual 
course  of  business,  and  he  lodged  them  at  Goslings  on  the  defendant's 
account.  About  four  in  the  afternoon  he  called  on  the  defendant  and 
told  him  that  he  had  lodged  the  £6500  exchequer  bills  at  Goslings,  and 
that  he  had  agreed  for  the  remainder  of  the  intended  purchase  of  ex- 
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chequer  bills  to  be  delivered  at  a  future  day,  and  had  therefore  left  a 
sum,  which  he  named,  (being  an  even  sum  nearly  corresponding  with 
the  difference  of  the  £22,200,)  to  his  account  at  Goslings.  But  the  fact 
was  not  so ;  on  the  contrary,  Walsh  being  ruined  in  his  circumstances, 
and  completely  insolvent,  had,  between  the  time  of  the  sale  of  the  de- 
fendant's stock  and  the  time  when  he  received  the  price  of  it,  conceived 
an  intention  of  absconding  with  the  money  when  it  should  come  to  his 
hands,  and  with  that  view,  on  the  2d  of  December,  had  given  orders  for 
the  purchase  of  the  Americain  shares,  stock,  and  bullion  in  question,  in 
order  to  take  them  with  him  abroad,  having  no  means  of  paying  for  the 
American  shares  and  stock  but  out  of  the  money  he  expected  to  receive 
belonging  to  the  defendant,  nor  any  money  of  his  own  to  pay  for  the 
bullion,  though  he  might  have  acquired  money  for  that,  but  intending 
to  pay  for  that  also  out  of  the  defendant's  money.  Accordingly,  after 
receiving  the  draft  at  Groslings,  he  went  immediately  from  thence  to  the 
American  stockbrokers  in  the  city,  received  the  certificates,  and  paid  for 
them  with  eleven  of  the  identical  Bank  of  England  notes  of  £1000  each, 
which  he  had  just  received,  taking  back  from  the  broker  to  whom  he 
paid  them  the  difference  of  £540,  Is.  6d.  The  same  morning  he  deli- 
vered to  his  brother-in-law  another  of  the  £1000  bank-notes,  and  re- 
ceived from  his  brother-in-law  in  exchange,  a  draft,  of  the  firm  in  which 
he  is  a  partner,  on  their  bankers  for  £500,  and  another  draft  for  £100, 
leaving  the  remainder  in  his  brother-in-law's  hands,  and  with  the  £500 
draft  he  paid  for  the  bullion,  receiving  the  difference  from  the  goldsmith 
r*21  SI  ^^'^  furnished  it.  Walsh  had  a  dwelling-house  *at  Hackney, 
L  J  where  he  resided  with  his  wife  and  family,  and  also  a  counting- 
house  in  London,  where  he  carried  on  his  business.  About  nine  in  the 
morning  of  the  5th,  he  left  his  dwelling-house,  taking  with  him  clothes 
and  other  necessaries  for  his  journey,  intending  not  to  return,  but  to 
leave  London  in  the  evening  by  the  mail-coach,  in  which  he  had  taken 
a  place  on  the  3d  or  4th,  and  to  proceed  immediately  to  Falmouth,  and 
from  thence  by  the  first  packet  to  Lisbon,  and  so  to  North  America. 
He  left  London  accordingly  by  the  mail-coach,  taking  with  him  the  se- 
curities and  bullion  in  question.  He  was  pursued  by  the  defendant's 
attorney  and  a  police  officer,  by  the  defendant's  desire,  the  attorney  hav- 
ing a  general  authority  to  act  for  the  defendant,  but  no  particular  direc- 
tions ;  and  on  the  9th  they  overtook  Walsh  whilst  he  was  waiting  at 
Falmouth  for  the  packet's  putting  to  sea,  and  he  then  surrendered  up  the 
property  in  question  to  the  attorney  for  the  purpose  of  being  assigned 
over  to  the  defendant,  and  in  the  course  of  that  day  executed  a  deed, 
which  was  prepared  by  the  attorney's  order,  assigning  the  property  to 
the  defendant  in  trust,  to  sell  and  pay  himself  a  debt  of  £15,500,  (being 
about  the  difference  between  the  price  of  the  £6500  exchequer  bills  and 
the  £22,200,)  also  a  bond  to  the  defendant  in  the  penalty  of  £,31,000, 
conditioned  for  the  payment  by  him  of  £15,500,  and  interest  at  five  per 
cent.,  and  a  warrant  of  attorney  for  confessing  a  judgment  upon  such 
bond,  which  were  also  prepared  by  the  attorney  at  the  same  time,  and 
after  being  executed  were  delivered  to  him,  the  attorney  and  the  police 
officer  witnessing  the  same.     They  all  returned  to  London,  when  Walsh 
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was  carried  before  a  magistrate,  and  afterwards  indicted  for  felony,  tried, 
and  found  guilty,  subject  to  the  opinion  of  the  judges,  but  was  after- 
wards pardoned  without  any  judgtaent  having  been  pronounced.  The 
case  also  stated  that  the  act  of  bankruptcy  was  committed  on  the  5th  of 
December,  that  Walsh's  advice  to  the  defendant  to  sell  out  his  stock  was 
given  bona  fide,  and  no  false  pretence  or  imposition  was  used  to  obtain 
the  defendant's  draft  upon  Messrs.  Goslings,  or  the  possession  of  the 
money  which  he  afterwards  received  and  misapplied,  and  that  the  pro- 
perty in  question,  which  was  surrendered  by  Walsh  to  the  attorney,  was 
delivered  up  by  the  attorney  to  the  defendant,  of  whom  the  plaintiffs 
*demanded  it,  but  the  defendant  refused  to  deliver  any  of  it,  r^^n-i  a-\ 
and  sold  the  whole  and  received  the  proceeds.  The  question  L  J 
for  the  opinion  of  the  court  is.  Whether  the  plaintiffs  are  entitled  wholly, 
or  in  part,  to  recover ;  if  they  are,  the  verdict  is  to  be  entered  accord- 
ingly ;  if  not,  a  nonsuit  to  be  entered. 

Marryat,  for  the  plaintiffs  in  the  last  term,  argued  that  the  defendant 
had  not  any  lien  upon  the  property  in  question,  as  against  the  plaintiffs, 
the  assignees  of  Walsh,  and  therefore  was  not  entitled  to  withhold  the 
proceeds  from  them.     He  admitted  that  specific  property  in  the  posses- 
sion of  an  agent,  who  becomes  bankrupt,  which  was  entrusted  to  him 
for  a  special  purpose,  belongs  to  the  principal,  and  not  to  the  representa- 
tives of  the  bankrupt  agent ;  also,  that  where  the  property  is  not  the 
same,  but  has  been  acquired  by  the  bankrupt  in  lieu  of  the  trust-pro- 
perty, and  in  pursuance  of  the  trust,  the  same  rule  applies  to  it,  provided 
such  property  is  capable  of  being  ascertained.     So  he  said  is  the  rule 
also  between  a  trustee  or  his  executors  after  his  decease,  and  cestui  que 
trust,  and  Burdett  v.  Willet,  2  Vern.  638;  Ex  parte  Chion,  3  P.  W. 
187 ;  and  Haffal  v.  Smithers,  12  Ves.  119,  all  come  within  one  or  other 
of  those  rules.     But  he  took  this  distinction,  that  where  the  property 
has  been  tortiously  acquired  by  the  agent  in  fraud  of  the  trust,  there  the 
lien  of  the  principal  is  at  an  end,  because  he  cannot,  for  his  own  private 
advantage,  and  to  the  prejudice  of  all  the  other  creditors,  aver  what  has 
been  done  in  fraud  of  his  trust  to  have  been  done  in  execution  of  it. 
And  upon  this  distinction  he  founded  the  argument  for  the  plaintiffs ; 
for  here  he  said  it  was  plain  that  the  property  whieh  the  defendant 
claimed  to  retain,  was  property  which  Walsh  had  acquired  by  conversion 
of  the  trust-property  to  his  own  use,  in  contravention  of  the  purposes  of 
his  trust.     Wherefore  it  shall  not  remain  to  the  defendant,  but  shall 
pass  by  the  assignment,  like  the  rest  of  the  bankrupt's  property,  to  the 
general  body  of  creditors.     In  like  manner  a  court  of  equity  has  refused 
to  extend  the  lien  to  lands  purchased  by  the  misapplication  of  trust- 
money.  Cox  V.  Bateman,  2  Ves.  19 ;  or  to  any  lands  purchased  by  a 
trustee,  where  it  is  not  clear  that  they  were  purchased  in  execution  of 
his  trust,— Perry  v.  Phelips,  4  Ves.  *108.    So  that  in  equity  the  p2151 
distinction  is  plain ;  where  the  estate  is  purchased  in  execution  L        J 
of  the  trust,  the  court  will  hold  it  subject  to  the  trust  j  but  where  the 
purchase  is  a  breach  of  the  trust,  cestui  que  trust  stands  merely  as  a 
simple  contract  creditor,  the  estate  purchased  not  being  subject  to  the 
trust.     If,  as  the  defendant  would  have  it,  a  principal  may  follow  the 
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property  entrasted  by  him  to  his  agent  for  a  special  purpose,  through 
all  the  changes  which  it  may  undergo  in  the  hands  of  the  agent,  without 
regard  to  the  object  of  his  trust,  to  what  confusion  would  it  lead. 
According  to  that,  if  A.  entrusts  his  agent  with  money  to  purchase  a 
horse,  and  the  agent,  instead  of  purchasing  a  horse  purchase  a  carriage, 
A.  shall  have  the  carriage.  Or  if  in  this  ease  Walsh  had  exchanged  the ' 
bank  notes  in  part  for  goods,  and  in  part  for  other  moneys,  and  with 
those  other  moneys  had  purchased  bullion,  or  a  shop  with  the  stock  in 
trade,  and  commenced  trader,  the  defendant  would  have  been  entitled 
not  only  to  the  various  articles  purchased  with  the  bank  notes  and 
moneys,  but  also  to  the  shop  and  stock  in  trade,  together  with  all  the 
credits  arising  from  the  trade.  Such  a  doctrine  would  lead  to  great 
practical  inconvenience,  whereas  the  rule  is  simple  and  convenient,  that 
so  long  only  as  the  property  remains  identically  the  same,  or  subsists  in 
a  form  consistent  with  the  trust,'  it  shall  enure  to  the  benefit  of  the 
principal.  And  there  is  reason  as  well  as  convenience  in  so  limiting  the 
rule;  for  as  the  principal  would  not  be  bound  to  take  the  property,  if 
purchased  by  the  agent  in  violation  of  the  trust,  so  it  is  only  so  long  as 
he  would  be  bound  to  accept  it  that  he  can  reasonably  call  it  his  own. 
In  Scott  V.  Surman,  Willes,  400,  the  factor  acted  in  pursuance  of  his 
trust  when  he  took  the  notes  in  payment  of  the  goods  sold  by  him  for 
his  principal,  and  therefore  the  notes  might  well  be  deemed  the  property 
of  the  principal  consistently  with  the  distinction  already  taken.  The 
same  may  be  said  of  Grladstone  v.  Hadwen,  3  M.  and  S.  517 ;  for  the 
bills  were  the  identical  bills  which  had  been  delivered  to  the  bankrupt, 
and  the  bank  notes  were  part  of  the  proceeds  of  one  of  the  bills  which 
had  been  exchanged  by  the  bankrupt  in  pursuance  of  his  authority. 
And  besides,  the  main  distinction  of  that  case  is,  that  the  bills  were 
originally  obtained  by  the  bankrupt  by  a  criminal  fraud  indictable  and 
r*91  KT  *pinishable  with  transportation ;  whereas  here,  all  fraud  in  the 
>-  J  obtaining  of  the  draft  or  money  is  distinctly  negatived,  and  it 
does  not  appear  that  Walsh  has  been  guilty  of  any  indictable  oflFence. 
Under  these  circumstances,  could  the  defendant  have  maintained  trover 
for  the  property,  if  it  had  been  withheld  from  him  ?  If  he  could  not, 
the  circumstance^ of  Walsh's  having  surrendered  the  property  to  him  will 
not  vary  his  rights,  nor  can  the  defendant,  by  accepting  the  farther  secu- 
rities from  Walsh,  be  considered  as  having  waved  the  tort  and  confirmed 
Walsh's  acts. 

Abbott,  contra,  denied  the  distinction  taken  on  the  other  side,  con- 
tending that  the  rule  was  general,  that  nothing  passed  by  the  assign- 
ment but  what  was  in  equity,  as  well  as  law,  the  property  of  the  bank- 
rupt. Accordingly  Willes,  C.  J.,  in  Scott  v.  Surman,  ante  p.  179, 
declared  that  "  his  notion  was  that  the  assignees  are  not  to  be  considered 
as  general  assignees  of  all  the  real  and  personal  estate  of  which  the  bank- 
rupt was  seised  and  possessed,  as  heirs  and  executors  are  of  the  estates 
of  their  ancestors  and  testators,  but  that  nothing  vests  in  them,  even  at 
law,  but  such  real  and  personal  estate  of  the  bankrupt  in  which  he  had 
the  equitable  as  well  as  legal  interest."  Upon  this  principle  the  court 
took  notice  in  Winch  v.  Keeley,  1  T.  E.  619,  that  the  debt,  though  in 
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point  of  law  due  to  the  bankrupt,  was  subject  to  a  trast,  and  therefore 
did  not  pass  to  bis  assignees,  but  might  be  recovered  to  the  use  of  the 
assignee  of  the  debt.     And  the  same  principle  governed  Gladstone  v. 
Hadwen.     And  the  better  reason  why  equity  would  not  interfere  in  Cox 
V.  Bateman  and  Perry  v.  Phelips  seems  to  be,  because  it  did  not  appear 
the  lands  were  purchased  with  the  trust-money ;  besides,  in  Cox  v.  Bate- 
man the  lands  were  in  Ireland.     But  Lane  v.  Dighton,  Ambl.  409; 
Balgney  v.  Hamilton,  Willes,  414 ;  Wilson  v.  Foreman,  Dick.  593,  all 
show  that  if  trust-money  be  misapplied  in  the  purchase  of  land,  a  court 
of  equity  will  follow  it  in  the  hands  of  the  purchaser.     So  equity  will 
follow  goods  in  the  hands  of  a  factor,  in  behalf  of  him  who  employed  the 
factor,  though  the  goods  were  purchased  not  in  pursuance  of  the  factor's 
authority.     Whitecomb  v.  Jacob,  Salk.  160,  and  in  Ex  parte  Sayers,  6 
Ves.  169,  a  principal  was  *held  entitled  to  follow  bills  in  the  p^„,  _, 
hands  of  his  factor,  though  such  bills  were  not  shown  to  be  part  L        -I 
of  the  proceeds  of  the  bills  remitted  by  him  to  the  factor.     From  all 
which  it  appears  that  the  true  distinction  is  not  whether  the  property  in 
the  hands  of  the  factor  is  such  as  has  been  acquired  by  him  in  pursuance 
of  his  trust,  but  whether  it  can  be  specifically  distingtiished  and  ascer- 
tained to  belong  to  the  principal  and  not  to  the  bankrupt. — 3  Burr.  1369. 
Accordingly  Lord  Mansfield,  in  Miller  v.  Bace,  1  Burr.  457,  finds  fault 
with  the  reason  given  for  the  position,  that  money  cannot  be  followed, 
viz.,  because  it  has  no  ear-mark ;  adding,  that  '<  the  true  reason  is  on 
account  of  the  currency  of  it,  it  cannot  be  recovered  after  it  has  passed 
in  currency;  and  Buller,  J.,  adopts  the  same  distinction  in  Bex  v. 
Egginton,  1  T.  B.  369,  when  he  says,  "  that  if  the  sum  of  money  in 
question  had  been  kept  by  itself,  the  bankrupt's  assignees  could  not  have 
touched  it."     As  to  the  argument,  that  where  the  property  has  been 
tortiously  acquired  by  the  factor,  the  principal  cannot  affirm  such  tortious 
act ;  it  is  contrary  to  what  is  laid  down  by  Willes,  C.  J.,  in  Scott  v.  Sur- 
man,  ante  p.  179,  for  according  to  him,  "  a  man  may  in  many  cases  either 
consider  another  as  a  wrongdoer,  or  as  a  receiver  of  money  to  bis  use,  as 
he  thinks  best  and  most  for  his  advantage;"  and  therefore  he  supposes 
the  case  of  a  factor  selling  contrary  to  his  authority,  and  says,  "even  in 
that  case  the  owner  may  come  either  against  the  vendee  or  the  factor  at 
his  election,  and  may  choose  to  confirm  the  sale."     And  upon  the  same 
principle  it  is,  that  oftentimes  an  action  for  money  had  and  received  is 
maintained  instead  of  trover,  from  which  no  inconvenience  can  result, 
so  long  as  the  owner  is  bound  to  trace  and  ascertain  the  property  to  be 
his,  and  the  rights  of  third  persons  do  not  intervene.     As  to  the  obser- 
vation mode  upon  Gladstone  v.  Hadwen,  that  there  the  transaction  origi- 
nated in  fraud,  whereas  here  was  no  fraud  in  the  commencement,  that 
can  make  no  difference,  if  it  appear  that  the  property  was  converted  by 
fraud ;  nor  in  this  case  is  it  to  be  assumed  that  the  &aud  is  not  indict- 
able, because  it  is  not  indictable  as  a  felony.     But  independently  of  any 
fraud,  the  defendant  is  entitled  to  retain  if  these  positions  be  well- 
founded;  viz.,  that  a  party  has  a  right  to  the  produce  of  his  money  which 
has  been  *misapplied  by  his  agent,  so  long  as  such  produce  re-  |-*2i8i 
mains  in  the  hands  of  the  agent,  and  is  capable  of  being  ascer-  L        -i 
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tained;  and  that  he  has  the  same  right  against  the  assignees  of  the 
agent  who  becomes  bankrupt ;  and,  consequently,  that  if  he  possess  him- 
self of  such  produce  he  has  a  right  to  withhold  it  from  the  assignees. 

Marryat,  in  reply,  said  that  Whitecomb  v.  Jacob,  as  it  stood  upon 
the  report,  and  unless  it  could  be  explained  thus,  that  the  money  was 
vested  in  other  goods  by  the  factor  for  his  employer,  in  which  case  il 
would  come  within  the  rule  agreed  to  on  all  hands,  was  of  doubtful 
authority,  and  had  been  so  treated,  subject  only  to  this  explanation,  by 
several  text  writers,  and  that  he  had  searched  at  the  register  office  for 
the  decree  without  success.  And  as  to  Ex  parte  Sayers,  that  all  that 
was  there  done  was  in  execution  of  the  factor's  authority ;  and  in  Lane 
V.  Dighton  there  was  evidence  in  the  party's  hand-writing  that  the  trust- 
stocks  had  been  sold,  and  the  money  laid  out  from  time  to  time  in  the 
purchase  of  the  land,  and  nothing  to  show  that  it  was  not  in  pursuance 
of  the  trust. 

At  the  conclusion  Lord  Ellenborough,  C.  J.,  after  observing  that 
the  case  had  been  well  argued,  said  that  from  its  importance,  and  con- 
sidering the  grounds  on  which  the  argument  had  been  founded,  it  was 
fit  that  the  court  should  look  into  it.  That  he  had  been  unable  to  find 
any  a,uthority  for  the  position  that  so  long  as  the  property  is  such  as  has 
been  substituted  by  the  agent  in  execution  of  his  authority,  the  principal 
is  entitled  to  it;  but  that  the  right  of  the  principal  ends  whenever  the 
deviation  of  the  agent's  authority  begins.  That  if  there  had  been  any 
case  which  had  determined  that  to  be  the  dividing  point,  it  would  have 
been  very  material  to  have  shown  it. 

To  which  Marryat  answered,  that  he  did  not  put  it  as  the  point  estab- 
lished negatively  by  any  case,  but  only  that  none  of  the  eases  had  affirmed 
the  right  of  the  principal  farther  than  that  point. 

Cur.  adv.  vult. 
r*21fn  *^°^^  Ellenboeough,  C.  J.,  on  this  day  delivered  the  judg- 
L  J  ment  of  the  court.  After  stating  the  case,  his  lordship  said,  the 
plaintiff  in  this  case  is  not  entitled  to  recover  if  the  defendant  has  suc- 
ceeded in  maintaining  these  propositions  in  point  of  law,  viz.,  that  the 
property  of  a  principal  entrusted  by  him  to  his  factor  for  any  special 
purpose  belongs  to  the  principal,  notwithstanding  any  change  which  that 
property  may  have  undergone  in  point  of  form,  so  long  as  such  property 
is  capable  of  being  identified,  and  distinguished  from  all  other  property. 
And,  secondly,  that  all  property  thus  circumstanced  is  equally  recovera- 
ble from  the  assignees,  of  the  factor,  in  the  event  of  his  becoming  a 
bankrupt,  as  it  was  from  the  factor  himself  before  his  bankruptcy.  And, 
indeed  upon  a  view  of  the  authorities,  and  consideration  of  the  argu- 
ments, it  should  seem  that  if  the  properly  in  its  original  state  and  form 
was  covered  with  a  trust  in  favour  of  the  principal,  no  change  of  that 
state  and  form  can  divest  it  of  such  trust,  or  give  the  factor,  or  those 
who  represent  him  in  right,  any  other  more  valid  claim  in  respect  to  it, 
than  they  respectively  had  before  such  change.  An  abuse  of  trust  can 
confer  no  rights  on  the  party  abusing  it,  nor  on  those  who  claim  in  privity 
with  him.  The  argument  which  has  been  advanced  in  favour  of  the 
plaintiffs,  that  the  property  of  the  principal  continues  only  so  long  as 
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the  authority  of  the  principal  is  pursued  in  respect  to  the  order  and  dis- 
position of  it,  and  that  it  ceases  when  the  property  is  tortiously  converted 
into  another  form  for  the  use  of  the  factor  himself,  is  mischievous  in 
principle,  and  supported  by  no  authorities  of  law.     And  the  position 
which  was  held  out  in  argument  on  the  part  of  the  plaintiffs,  as  being 
the  untenable  result  of  the  arguments,  on  the  part  of  the  defendant,  is 
no  doubt  a  result  deducible  from  those  arguments :  but  unless  it  be  a 
result  at  variance  with  the  law,  the  plaintiffs  are  not  on  on  that  account 
entitled  to  recover.     The  contention,  on  the  part  of  the  defendant  was 
represented  by  the  plaintiffs'  counsel  as  pushed  to  what  he  conceived  to 
be  an  extravagant  length,  in  the  defendant's  counsel  being  obliged  to 
contend,  that  "  If  A.  is  trusted  by  B.  with  money  to  purchase  a  horse  for 
him,  and  he  purchases  a  carriage  with  that  money,  that  B.  is  entitled  to 
the  carriage."     And,  indeed,  if  he  be  not  so  entitled,  the  case  on  the 
part  of  the  defendant  appears  to  be  *hardly  sustainable  in  argu-  i-^jsoofn 
ment.     It  makes  no  difference  in  reason  or  law  into  what  other  L         J 
form,  different  from  the  original,  the  change  may  have  been  made,  whe- 
ther it  be  into  that  of  promissory  notes  for  the  security  of  the  money 
which  was  produced  by  the  sale  of  the  goods  of  the  principal,  as  in  Scott 
v.  Surman,  Willes,  400,  or  into  other  merchandise,  as  in  Whitecomb  v. 
Jacob,  160,  for  the  product  of  or  substitute  for  the  original  thing  still 
follows  the  nature  of  the  thing  itself,  as  long  as  it  can  be  ascertained  to 
be  such,  and  the  right  only  ceases  when  the  means  of  ascertainment  fail, 
which  is  the  case  when  the  subject  is  turned  into  money,  and  mixed 
and  confounded  in  a  general  mass  of  the  same  description.     The  diffi- 
culty which  arises  in  such  a  case  is  a  difficulty  of  fact  and  not  of  law, 
and  the  dictum  that  money  has  no  ear-mark  must  be  understood  in  the 
same  way ;  i.  e.,  as  predicated  only  of  an  undivided  and  undistinguishable 
mass  of  current  money.     But  money  in  a  bag,  or  otherwise  kept  apart 
from  other  money,  guineas,  or  other  coin  marked  (if  the  fact  were  so)  for 
the  purpose  of  being  distinguished,  are  so  far  ear-marked  as  to  fall  within 
the  rule  on  this  subject,  which  applies  to  every  other  description  of 
personal  property  whilst  it  remains,  (as  the  property  in  question  did,)  in 
the  hands  of  the  factor,  or  his  general  legal  representatives.     That  trust 
property  in  the  possession  of  a  factor  empowered  to  dispose  of  it  for  his 
principal  does  not  pass  to  his  assignees  under  the  Statute  Jac.  I.  upon 
his  becoming  a  bankrupt,  was  established  in  the  case  of  L'Apostre  v.  Le 
Plaistrier,  first  tried  before  Lord  Holt  at  Nisi  Prius  in  1708,  and  after- 
wards so  adjudged  upon  a  case  made  for  the  opinion  of  the  court  of  King's 
Bench.     The  same  point  was  held  by  Lord  Cowper  in  Copeman  v.  Gal- 
lant, 1  P.  Wms.  320.     And  in  Whitecomb  v.  Jacob,  in  chancery,  Trin. 
9  Ann.  Salk.  160,  the  doctrine  was  carried  further,  and  to  an  extent 
which  fully  comprehends  the  present  case.     There,  a  factor  entrusted 
with  the  disposal  of  merchandise  for  his  principal,  sold  it,  received  the 
money,  and,  instead  of  paying  the  money  to  his  principal,  vested  the 
produce  in  other  goods,  and  died  indebted  in  debts  of  a  higher  nature. 
There  it  was  held  that  those  goods  should  be  taken  as  the  merchant's 
estate,  atad  not  the  factor's ;  and  though  that  was  not  the  case  of  p22n 
a  factor  becoming  a  bankrupt,  *yet  it  makes  no  difference  whe-  L        J 
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ther  the  person  claiming  to  represent  the  factor  was  his  executor  or 
administrator,  or  his  assignee ;  except  only  as  far  as  the  case  might  be 
afiFected  by  the  statute,  Jac.  I.,  and  which  it  cannot  be,  if  the  factor 
bankrupt  had  the  order  and  dispositon  of  the  property  entrusted  to  him 
in  the  character  of  factor  only,  and  not  as  owner :  for  that  point  the 
above-cited  cases  of  L'Apostre  v.  Le  Plaistrier  and  Copeman  v.  Gallant, 
are  authorities.  Some  doubt  was  attempted  to  be  thrown  upon  the  au- 
thority of  the  case  of  Whitecomb  v.  Jacob,  Salk.  160,  in  the  argument 
by  the  plaintiffs'  counsel;  but  that  case  is  expressly  referred  to  by  Lord 
C.  J.  Willes  as  an  authority  in  law,  and  recognised  by  him  as  such  in  his 
judgment  in  Scott  v.  Surman  before  referred  to.  In  the  case  of  Ryall  v. 
KoU,  1  Atk.  172,  Mr.  Justice  Burnett,  (who,  together  with  Lord  C.  J. 
Lee  and  Lord  C.  B.  Parker  assisted  the  chancellor  Lord  Hardwicke,  in 
the  judgment  upon  that  occasion,)  is  reported  to  have  cited  the  case  of 
Whitecomb  v.  Jacob,  as  it  is  given  us  in  Salk.  161,  as  well  as  that  of 
Scott  v.  Surman  before  Lord  C.  J.  Willes,  (though  he  cites,  or  the  re- 
porter Atkins  represents  him  as  citing,  the  latter  by  the  mistaken  name 
of  Salmon  v.  Scott.)  And  Lord  C.  J.  Lee  recognises  the  general  princi- 
ple that  things  arising  from  the  sale  of  other  things  "  follow  the  nature 
of  the  goods  themselves,"  and  he  adds,  "  Mr.  Justice  Burnett  has  cited 
cases  to  show  that  they  are  so  where  the  thing  can  be  discovered.  The 
cases  cited  by  Mr.  Justice  Burnett  were  the  very  cases  of  Whitecomb 
V.  Jacob,  (in  respect  to  which  the  doubt  has  been  suggested  to  us,)  and 
the  case  of  Scott  v.  Surman  before  Lord  C.  J.  Willes.  The  cases  were 
cited  by  Mr.  Justice  Burnett,  1  Atk.  172,  a.  d.  1749,  in  these  terms  : 
— "  Suppose  goods  are  consigned  to  a  factor,  who  sells  them  and  breaks, 
the  merchant  for  the  money  must  come  in  as  a  creditor  under  the  com- 
mission J  but  if  the  money  is  laid  out  in  other  goods,  these  goods  will  not 
be  subject  to  the  bankruptcy,  1  Salk.  160.  Suppose,  instead  of  selling 
the  goods  for  ready  money,  he  sells  for  money  payable  at  a  future  day, 
and  breaks  before  the  day,  if  the  assignees  receive  the  money,  it  will  be 
for  the  use  of  the  merchant :  or  suppose  that  the  factor  had  taken  notes 
for  the  goods,  if  his  assignees  receive  the  money  upon  these  notes,  it 
r*2221  *^'"  ^^  ***  '^^  merchant's  use.  This  was  determined  in  C.  P., 
L  J  Salmon  v.  Scott,  Hill.  16  Geo.  II.,  1742-3."  Lord  C.  J.  Lee 
adds  «  Swynburne,  506,  6th  edit.,  is  upon  the  same  foundation.  If  a 
man  devises  his  moveable  goods  to  B.,  and  his  immovable  to  C,  upon  a 
question  how  the  debts  shall  go,  he  says,  those  debts  which  did  arise  by 
occasion  of  the  things  moveable,  and  for  recovering  whereof  there  lies  an 
action  personal,  belong  to  that  person  to  whom  the  testator  did  bequeath 
his  moveable  goods,  which  shows  that  the  produce  of  the  goods  were  of 
the  same  nature  with  the  goods  themselves."  Lord  Mansfield,  ifl  3 
Burr.  1369,  in  the  case  of  a  bankrupt  executor,  holds  that  the  specific 

effects  of  the  testator  do  not  pass  under  the  commission,  he  says, "  If 

an  executor  becomes  bankrupt,  the  commissioners  cannot  seize  the  specific 
effects  of  the  testator,  not  even  in  money  which  specifically  can  be  dis- 
tinguished and  ascertained  to  belong  to  such  testator,  and  not  to  the 
bankrupt  himself."  Specific  remittances,  as  in  Ex  parte  Chion,  3  P. 
Wms.  189,  and  in  Hassall  v.  Smlthers,  12  Ves.  119,  are  governed  by  the 
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same  principle.  The  representatives,  whether  deriving  their  title  to  the 
property  through  the  death,  or  hy  the  bankruptcy  of  the  person  possessed 
of  it,  can  be  in  no  better  plight  than  the  person  whom  they  represent 
would  have  been,  and  hold  it,  if  it  comes  to  their  hands,  in  trust  for  and 
applicable  to  the  same  purposes  as  he  held  it,  and  not  as  part  of  the 
proper  estate  of  the  deceased  or  bankrupt  person.  As  to  the  following 
money  into  land,  the  court  of  chancery  has  (as  said  by  Lord  Hardwicke, 
in  the  case  cited  of  Lane  v.  l»ighton,  and  others,  Amb.  409,'^  been  very 
cautious  of  doing  it,  but  has  done  it  in  some  cases.  No  one,  says  Lord 
Hardwicke,  will  say  but  the  court  would  do  it,  if  it  was  actually  proved 
that  the  money  was  laid  out  in  land.  The  doubt  with  the  court  in  those 
cases,  he  says,  has  been  as  to  the  proof.  There  is  difficulty  in  admitting 
proof;  parole  proof  might  let  in  perjury,  but  it  has  always  been  done,  he 
he  says,  when  the  fact  has  been  admitted  in  the  answer  of  the  person 
laying  it  out."  There  is,  therefore,  according  to  Lord  Hardwicke,  who 
had  on  that  occasion  the  principal  authorities  on  the  subject  brought  in 
review  before  him,  no  difficulty  but  in  respect  of  the  proof;  which  diffi- 
culty, particularly  as  arising  from  the  statute  of  frauds  and  perjuries, 
♦seems  to  have  weighed  with  Lord  Sommers,  and  the  master  of  r:|tooq-i 
the  rolls,  and  Mr.  J.  Powell,  against  the  charging  the  land  in  the  •-  -• 
case  of  Kirk  v.  Webb,  Prec.  in  Chan.  84.  No  difficulty,  however,  of 
that  kind  in  respect  to  proof,  nor  any  peculiar  rules  or  habits  of  courts 
of  equity  in  respect  to  the  charging  of  land,  stand  between  the  original 
proprietor  and  his  rights  in  respect  to  the  ascertained  produce  of  his  own 
funds  upon  this  occasion.  He  has  repossessed  himself  of  that,  of  which, 
according  to  the  principles  established  in  the  cases  I  have  cited,  he  never 
ceased  to  be  the  lawful  proprietor ;  and  having  so  done  we  are  of  opinion 
that  the  assignees  cannot  in  this  action  recover  that  which,  if  an  action 
were  brought  against  them  the  assignees  by  the  defendant,  they  could 
not  have  effectually  retained  against  him,  inasmuch  as  it  was  trust  pro- 
perty of  the  defendant,  which,  as  such,  did  not  pass  to  them  under 
the  commission.  If  this  case  had  rested  on  the  part  of  the  defendant  on 
any  supposed  adoption  and  ratification  on  his  part  of  the  act  of  converting 
the  produce  of  the  draft  or  bank-notes  of  the  defendant  into  these  Ameri- 
can certificates,  we  think  it  could  not  have  been  well  supported  on  that 
ground,  inasmuch  as  the  defendant,  by  taking  a  security  by  bond  and 
judgment  to  indemnify  himself  against  the  pecuniary  loss  he  had  sustain- 
ed by  that  very  act,  must  be  understood,  to  have  disapproved  and  disal- 
lowed that  act  instead  of  adopting  and  confirming  it ;  but  upon  the  other 
grounds  above  stated,  we  are  of  opinion  that  the  defendant  is  entitled  to 
retain  the  subjects  of  the  present  suit,  and  of  course  that  a  nonsuit  must 
be  entered. 
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*WHEUE  AN  AGENT  CONTRACTS  IN  HIS  OWN  NAME  HE  BECOMES 
L  ^""^J        PEKSONAILT    LIABLE    ON    THE    CONTRACT,    ALTHOUGH    THE 
OTHER   CONTRACTING  PARTY   KNOWS  THAT    HE   IS   ACTING  NOT  AS  A 
PRINCIPAL  BUT  AS  AN  AGENT. 

I.— LEADBITTER  v.  FARROW. 

Nov.  12,  1816.— E.     5  M.  &  S.  345. 

Assumpsit  upon  a  bill  of  exchange  and  the  money  counts.  Plea, 
non-assumpsit.  At  the  trial  before  Lord  EUenborough,  C.  J.,  at  the 
London  sittings  after  last  Hilary  Term,  there  was  a  verdict  for  the  plaintiff, 
damages  £50,  subj  ect  to  the  opinion  of  the  court  upon  the  following  case : — 

The  plaintiff  and  defendant,  at  the  time  of  drawing  the  bill  in  ques- 
tion, resided  at  Hexham.  The  defendant,  who  was  a  tanner,  was  also 
agent  of  the  Durham  bank,  in  which  capacity  he  acted  from  July,  1812, 
to  July,  1815,  when  the  bank  failed.  On  the  8th  of  June,  1815,  the 
plaintiff  sent  £50  to  the  house  of  the  defendant,  in  order  to  procure  a 
bill  upon  London  for  the  amount,  and  the  defendant  filled  up  and  signed 
the  bill  in  question  upon  one  of  the  printed  forms  of  the  Durham  bank, 
and  sent  it  to  the  plaintiff.     The  following  is  a  copy  of  the  bill : — 

«N.  G.  205; 
£50. 

Hexham,  June,  8,  1815. 

Forty  days  after  date,  pay  to  the  order  of  Mr.  Thomas  Leadbitter 
fifty  pounds,  value  received,  which  place  to  the  account  of  the  Durham 
bank,  as  advised. 

"  Messrs.  Wetherell,  Stokes,  Mowbray,  Hollingsworth,  and  Co.,  ban- 
kers, London. 

(Signed)  Christr.  Farrow." 

The  persons  who  constitute  the  firm  upon  which  the  bill  was  drawn, 
are  the  same  who  constitute  the  firm  of  the  Durham  bank,  that  bank 
having  a  house  in  London,  upon  which  they  were  in  the  habit  of  draw- 
ing bills,  which  they  wished  to  make  payable  there. 
r*22'i1  *'^^^  l^ill  iti  question  was  drawn  in  the  same  form  as  had  been 
I-  -I  used  by  the  defendant  since  June,  1813,  before  which  time  he 
had  been  in  the  course  of  issuing  bills  drawn  in  the  name  of  one  of  the 
partners  of  the  Durham  bank.  He  did  not  draw  bills  on  his  own 
account  in  this  form,  nor  upon  the  same  parties.  The  plaintiff,  when  he 
sent  the  £50,  and  obtained  the  bill,  knew  that  the  defendant  was  agent 
of  the  Durham  bank  at  Hexham,  and  that  the  Durham  bank  drew  upon 
a  house  in  London,  and  he  supposed  that  the  bill  was  given  by  the  de- 
fendant as  agent,  and  on  account  of  the  Durham  bank,  to  which  the  de- 
fendant paid  over  the  £50.  The  bill  when  due,  was  presented  to  the 
drawees,  and  payment  refused,  and  due  notice  was  given  to  the  defendant. 

The*  question  for  the  opinion  of  the  court  was,  Whether  the  plaintiff 
was  entitled  to  recover. 

Tindal,  for  the  plaintiff,  argued  that  the  defendant  was  liable,  there 
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being  nothing  on  the  face  of  the  bill  to  show  that  it  was  drawn  by  him 
as  an  agent  who  was  acting  only  for  his  principal.  The  defendant,  in 
order  to  protect  himself,  should  have  expressed  on  the  bill,  that  he  drew 
it  as  agent  only,  or  by  procuration ;  or  at  least  that  it  was  for  the  Dur- 
ham bank ;  for  the  expression,  "  to  be  placed  to  the  account  of  the  Dur- 
ham bank  as  advised,"  imports  nothing  more  than  that  the  drawer  had 
a  credit  with  the  Durham  bank  to  the  amount,  and  that  the  drawees 
were  to  look  to  that  credit.  So,  where  a  bill  was  addressed  to  the  drawee 
as  cashier  of  the  York  Building's  Company,  at  their  house,  and  was 
accepted  by  him  generally,  it  was  held  that  he  was  personally  answerable 
notwithstanding  the  bill  was  addressed  to  him  in  a  limited  character. 
Thomas  v.  Bishop,  Str.  955.  As  to  the  plaintifif's  knowledge  that  the 
defendant  was  only  an  agent,  it  is  to  be  recollected  that  this  is  a  contract 
in  writing^  founded  on  the  custom  of  merchants,  which  cannot  be  varied 
by  matter  lying  in  parole  dehors  the  instrument.  Thomas  v.  Bishop, 
Str.  955.  Therefore,  upon  a  policy  of  assurance  from  Archangel  to 
Leghorn,  where  the  defendant  sought  to  show  by  parole  that  the  risk 
was  to  commence  only  from  the  Downs,  it  was  pronounced  by  Pember- 
ton,  C.  J.,  "  That  a  merchant  should  no  more  be  allowed  to  go  from 
what  *he  had  subscribed  in  a  policy,  than  he  that  subscribes  a  r*99fl-i 
bill  of  exchange  payable  at  such  a  day  shall  be  allowed  to  go  L  "'J 
from  it,  and  say  it  was  agreed  to  be  on  condition,"  &o.  Kaimes  v. 
Knighfcley,  Skinn.  54.  And  surely  the  defendant  cannot  go  from  that 
which  he  has  here  subscribed  in  a  more  important  particular  than  if  he 
be  allowed  to  say  that  the  plaintiff  knew  him  to  be  an  agent  only,  and 
therefore  he  is  not  answerable.  Besides,  it  does  not  follow,  because  the 
plaintiff  knew  him  to  be  an  agent,  that  the  defendant  is,  therefore,  ex- 
empted from  personal  liability.  Contracts  are  frequently  made  by  per- 
sons who  are  known  to  be  agents,  yet  are  personally  liable.  Appletou  v. 
Binks,  5  East,  148  j  Le  Fevre  v.  Loyd,  5  Taunt.  749.  The  defendant, 
therefore,  in  order  to  exempt  himself,  ought  to  show,  not  only  that  the 
plaintiff  knew  him  to  be  an  agent,  but  that  he  also  understood  that  the 
defendant  was  not  to  be  answerable  ultrA  ;  whereas  the  contrary  is  appa- 
rent from  the  case ;  for  if  the  defendant  be  not  liable  no  one  else  is  :  the 
drawees  are  not,  for  they  have  not  accepted ;  nor  the  Durham  bank,  for 
there  is  nothing  in  writing  to  bind  them  ;  and  as  the  Durham  bank  and 
and  drawees  were  identified,  it  may  well  be  intended  that  a  second  name 
was  added  as  drawer,  to  give  the  bill  additional  currency. 

Scarlett,  contra,  endeavoured  to  distinguish  the  cases  cited  for  the 
plaintiff.  As  to  Thomas  v.  Bishop,  he  observed,  that  the  plaintiff  had 
no  knowledge  of  any  agency,  except  as  far  as  it  might  be  inferred  from 
the  bill's  being  addressed  to  the  drawee  as  cashier,  which  the  court  con- 
sidered as  only  descriptive  of  the  party ;  for,  though  a  cashier,  he  might 
well  accept  on  his  own  account ;  and  the  rest  was  merely  local  refer- 
ence :  but  it  is  remarkable  that  the  court,  upon  that  occasion,  referring, 
to  a  case  in  Carth.,  took  the  present  distinction,  saying,  "  It  might  have 
been  otherwise  if  the  action  had  been  by  J.  8.  who  was  privy."  And 
what  was  there  said  as  to  the  non-admissibility  of  matter  dehors  the 
writing,  was  said  only  as  it  regarded  any  matter  to  charge  third  persons, 
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i.  e.,  the  York  Building's  Company.  But  it  is  the  daily  practice  to 
admit  evidence  explanatory  of  written  contracts,  in  order  to  show  the 
real  nature  of  the  transaction  ;  as  that  a  bill  of  exchange  was  drawn  for 
r*997n  *accommodation,  or  by  a  servant  only.  With  respect  to  the  per- 
1-  J  sonal  liability  of  agents,  upon  contracts  in  which  they  are  known 
to  act  as  agents,  it  is  observable,  of  the  two  authorities  quoted  in  favour 
of  this  position,  that  in  one  the  plaintiff  had  no  knowledge  that  the  de- 
fendant drew  the  bill  as  agent;  and  the  other  was  a  case  of  cove- 
nant. And  as  to  the  argument  for  the  necessity  of  this  defendant's  lia- 
bility, drawn  from  the  supposed  irresponsibility  of  any  other  party,  it 
may  be  answered,  that  the  Durham  bank  is  liable,  in  the  same  manner 
as  ship-owners  are  liable  upon  a  charter-party,  not  under  seal,  executed 
by  the  master  on  their  behalf. 

Lord  Ellenborotjgh,  C.  J. — Is  it  not  an  universal  rule  that  a  man 
who  puts  his  name  to  a  bill  of  exchange  thereby  makes  himself  personally 
liable,  unless  he  states  upon  the  face  of  the  bill  that  he  subscribes  it  for 
another,  or  by  procuration  of  another,  which  are  words  of  exclusion  ? 
Unless  he  says  plainly,  "I  am  the  mere  scribe,"  he  becomes  liable.  Now, 
in  the  present  case,  although  the  plaintiff  knew  the  defendant  to  be  agent 
to  the  Durham  bank,  he  might  not  know  but  that  he  meant  to  offer  his 
own  responsibility.  Every  person,  it  is  to  be  presumed,  who  takes  a  bill 
of  the  drawer,  expects  that  his  responsibility  is  to  be  pledged  to  its  being 
accepted.  Giving  full  effect  to  the  circumstance  that  the  plaintiff  knew 
the  defendant  to  be  agent,  still  the  defendant  is  liable,  like  any  other 
drawer  who  puts  his  name  to  a  bill  without  denoting  that  he  does  it  in 
the  character  of  procurator.  The  defendant  has  not  so  done,  and  there- 
fore has  made  himself  liable.  I  do  not  say  whether  an  action  would  lie 
against  the  Durham  bank,  because,  considering  it  in  either  way,  it  would 
not,  as  it  seems  to  me,  affect  the  liability  of  the  defendant. 

Batley,  J. — I  am  entirely  of  the  same  opinion.  The  drawer,  by  the 
act  of  drawing,  pledges  his  name  to  the  bill's  being  duly  honoured ;  and 
though  the  plaintiff  in  this  case  knew  that  the  defendant  was  an  agent, 
he  might  also  know  that  he  had  given  this  pledge. 

Abbott,  J. — I  am  also  of  the  same  opinion.  The  party  does  r*99D-j 
*not  show  that  the  bill  was  not  taken  according  to  the  effect  which  L  -• 
it  bears  on  the  face  of  it. 

HoLROYD,  J. — ^I  apprehend  that  no  action  would  lie  on  the  bill,  except 
against  those  who  are  the  parties  to  it. 

Judgment  for  the  plaintiff. 


II WOODSIDE  V.  CUTHBERTSON. 

Feb.  4,  1848.— S.     10  D.  604. 

A  SUBMISSION  was  entered  into,  in  January,  1847,  between  Thomas 
Gardner,  builder  in  Glasgow,  and  Robert  Cuthbertson,  manufacturer, 
Dunfermline,  "as  acting  and  taking  burden  on  him  for  Robert  Hender- 
son Robertson,"  Merchant  in  London,  and  manufacturer  in  Dunfermline. 
The  submission  set  forth  that  Gardner  and  R.  H.  Robertson  and  Com- 
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panj  (of  which  firm  Bobertson  was  sole  partner)  had  entered  into  a  con- 
tract, by  which  the  former  had  become  bound  to  erect  a  fire-proof  spin- 
ning-mill and  chimney-stalk,  and  to  finish  an  engine-house,  at  the  Bald- 
ridge  Works,  Dunfermline ;  and  that  G-ardner,  after  commencing  the 
work,  having  found  it  inconvenient  to  complete  it,  had  agreed  to  give  up 
the  contract,  "  on  condition  that  he,  the  said  R.  H.  Bobertson,  should 
agree  to  pay  the  said  Thomas  Gardner,  or  such  of  his  creditors  as  might 
have  legal  right  thereto,  any  difference  which  there  might  be  found  to  be 
between  the  amount  of  the  sums  already  paid  to  him  by  the  said  B.  H. 
Bobertson  and  Company,  or  B.  H.  Bobertson,  to  account  of  the  contract 
price,  and  the  amount  or  value  of  the  works  already  performed  by  the 
said  Thomas  Gardner,  and  of  the  materials  belonging  to  him  upon  the 
ground." 

The  deed  then  submitted  to  the  decision  of  John  M'Elroy,  building 
inspector,  Glasgow,  the  questions  of  the  value  of  the  work  which  had 
been  performed  by  Gardner,  and  the  value  of  the  materials  belonging  to 
him  on  the  ground ;  and  also,  whether  he  was  in  the  circumstances  entitled 
to  receive  payment  of  the  difiorence  between  the  amount  of  their  values 
and  ^the  sums  already  paid  to  him  on  account  of  the  contract.  p^^„Q- 
The  submission  then  proceeded, — "  And  whatever  the  said  arbiter  L  ''  J 
shall  determine  in  the  premises  between  and  the  day  of  Febru- 
ary next,  or  Betwixt  and  any  farther  day,  not  exceeding  in  all  six 
weeks  from  this  date,  to  which,  and  no  longer,  this  submission  may  be 
prorogued ;  the  said  Thomas  Gardner,  and  Bobert  Cuthbertson,  as  taking 
burden  on  him  for  the  said  Bobert  Henderson  Bobertson  and  Company, 
and  Bobert  Henderson  Bobertson,  hereby  bind  and  oblige  themselves, 
their  heirs,  executors,  and  successors,  to  abide  by,  implement,  and  fulfil 
to  each  other,  under  the  penalty  of  £100  sterling,  to  be  paid  by  the  party 
failing  to  the  party  observing,  or  willing  to  observe  the  same,  over  and- 
above  performance." 

It  was  further  set  forth  in  the  deed,  that  Gardner  had  withdrawn  a 
note  of  suspension  and  interdict,  which  had  been  presented  by  him  against 
Bobertson,  connected  with  the  contract. 

The  arbiter  pronounced  a  decree-arbitral,  by  which  he  found  that  a 
balance  of  £350  was  due  to  Gardner.  The  decree-arbitral  proceeded — 
«  And  I  decern  and  ordain  the  party  submitter,  Bobert  Cuthbertson,  to 
make  payment  to  the  said  David  Jenkins,  as  interim-factor  (on  Gardner's 
sequestrated  estate,)  of  the  said  sum  of  £350,  14s.  6id.,  with  the  legal 
interest  thereof  from  the  date  hereof,  till  payment :  And  farther,  I  find 
the  said  Bobert  Cuthbertson  and  David  Jenkins  liable  each  in  one  half 
of  the  account  of  the  said  John  Burnet,  clerk  to  the  submission,  includ- 
ing the  expense  of  this  decree-arbitral ;  and  I  decern  and  ordain  them, 
jointly  and  severally,  to  make  payment  thereof,  amounting  to  the  sum  of 
£12,  1  Is.  7d.,  &o.  :  And  on  the  said  Bobert  Cuthbertson,  acting  on 
behalf  of  the  said  Bobert  Henderson  Bobertson,  implementing  this  decree, 
I  declare  him  and  his  said  constituent  freed  and  discharged  of  all  claims 
at  the  instance  of  the  said  Thomas  Gardner  or  his  creditors,"  &c. 

The  afiairs  of  R.  H.  Bobertson  and  Company  having  become  insolvent, 
Archibald  Woodside,  trustee  on  Gardner's  estate,  raised  action  against 

JuLT,  1858.— 11 
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Outhbertson,  and  also  against  Robertson,  setting  forth  that  Cuthbertson, 
as  well  as  Eobertson,  was  bound  by  the  obligation  undertaken  by  him  to 
implement  the  terms  of,  and  pay  to  the  pursuer  the  several  sums  specified 
r*9Qm  ^°'  *°^  *found  due  by  the  decree-arbitral ;  and  concluding  for 
L         J  payment  accordingly. 

Outhbertson  pleaded  ; — That  he  was  not  liable  under  the  decree-arbi- 
tral. On  the  face  of  the  submission,  it  was  Mr.  Eobertson  who  was  the 
party  submitter,  while  the  defender  merely  acted  for  him,  in  entering 
into  the  formal  deed.  His  doing  so  implied  that  he  became  bound  to  the 
other  party  that  Robertson  agreed  to  the  submission,  as  the  mode  in 
which  Grardner's  claims  should  be  adjusted.  And  it  was  not  said  that 
Robertson  had  in  any  way  repudiated  this  act  on  his  behalf,  but,  on  the 
contrary,  held  the  arbiter's  award  as  binding  and  conclusive.  The  terms 
in  which  the  defender  became  a  party  to  the  submission  did  not  import 
a  responsibility  for  the  amount  that  might  be  awarded  under  it.  It  would 
require  a  very  stringent  form  of  expression  to  make  a  party  who  professed 
only  to  bind  another  bind  himself  also.  It  was  therefore  ultra  vires  of 
the  arbiter  to  pronounce  any  decernitnre  against  the  defender.  Living- 
stone, Feb.  23,  1830,  8  S.  and  D.  594 ;  Maxton  v.  M'Intosh,  Jan.  1, 
1777,  M.  2133. 

The  Pursuer  pleaded ; — That  Cuthbertson  had  bound  himself  as  a 
party  to  the  submission.  He  professed  not  only  to  act  for  Eobertson, 
but  also  to  "take  burden"  on  himself  for  him.  These  words  could 
not  be  regarded  as  mere  tautology,  but  had  a  plain  and  obvious  mean- 
ing attached  to  them.  He  signed  the  deed  not  per  procuration  of 
Robertson,  or  as  authorized  by  him,  but  simply  with  his  own  name;  and 
further,  he  bound  himself,  his  heirs,  executors,  and  successors.  This 
form  of  expression,  taking  also  into  consideration  that  the  party  for  whom 
he  was  interested  was  not  resident  in  Scotland,  imported  his  Having  taken 
the  counterpart  obligation  to  Grardner  in  the  submission  upon  himself. 

The  LoED  Ordinary  pronounced  this  interlocutor : — «  Finds  that  the 
deed  of  submission  libelled  on  was  entered  into  '  between  the  pursuer,  on 
the  one  part,  and  Robert  Cuthbertson,  manufacturer,  Dunfermline,  as 
acting  and  taking  burden  on  him  for  Robert  Henderson  Eobertson,  mer- 
r*9Rn  "^^"^^  ^"^  London,  *and  manufacturer  in  Dunfermline  (who  was 
L  J  sole  member  of  the  late  firm  of  Robert  Henderson  Robertson  and 
Company,  manufacturers  and  mill-spinners  in  Dunfermline,)'  on  the  other 
part :  Finds  that  the  said  deed  narrates  a  contract  between  the  pursuer 
and  the  said  company,  by  which  the  former  became  bound  to  erect  a  fire- 
proof spinning-mill  and  chimney-stalk ;  and  that,  after  carrying  on  the 
work  to  some  extent,  the  parties  agreed  to  relinquish  the  contract,  and 
to  refer  to  the  arbiter  named,  under  certain  conditions, — 1st,  To  fix  the 
value  of  the  work  done,  and  of  the  materials  on  the  ground ;  and  2d, 
Whether  the  pursuer  was  to  receive  the  difierence  betwixt  these  values, 
and  the  sums  paid  to  him,  or  any  part  thereof?  And  the  deed  further 
bears,  that  'whatever  the  arbiter  should  determine,  the  said  Thomas 
Gardner,  and  Robert  Outhbertson,  as  taking  burden  on  him  for  the  said 
Robert  Henderson  Robertson  and  Company,  and  Robert  Henderson  Ro' 
berfson,  hereby  bind  and  oblige  themselves,  their  heirs,  executors,  and 
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successors,  to  abide  by,  implement,  and  fulfil  to  each  other :'  Finds 
that  the  deed  of  submission  thus  discloses  on  the  face  of  it,  that  the 
furnishings  had  been  made  on  behalf  of  the  said  company,  and  not  on 
behalf  of  the  defender,  as  an  individual :  Finds  that,  by  the  decree-ar- 
bitral, the  arbiter  fixed  the  value  of  the  work  performed  at  £1049,  lOs. 
Sd.,  and  of  the  materials  on  the  ground  at  £73,  Is.  8d.,  making  together 
£1122,  lis.  lid. ;  and  the  difference  between  this  and  the  sums  paid 
under  deduction, — '  1st,  Due  by  the  said  Thomas  Gardner  to  the  other 
party  submitter,  an  account  for  cartage,  and  for  timber  produced  to  me, 
amounting  to  £28,  10s.  2id. ;  2d,  Various  allowances  ascertained  and 
fixed  by  me,  for  insufficient  or  defective  work,  the  sum  of  £133,  12s. 
8}(/. ;  and  3d,  £60,  being  the  sum  to  which  I  have  modified^  the  said 
Robert  Henderson  Robertson's  claims  for  damages,  suffered  from  the 
said  Thomas  Gardner's  delay  in  proceeding  with  the  work,  I  being  satis- 
fied that  the  said  delay  was  to  some  extent  caused  by  Mr.  Robertson 
himself,  or  those  acting  for  him, — making  together  the  said  three  sums, 
the  sum  of  £222,  3s.  4it?.,  which  being  deducted  from  the  aforesaid  sum 
of  £572,  17s.  lid.,  leaves  a  balance  of  £350,  14s.  Qid.  due  to  the  said 
Thomas  Gardner's  creditors ;  and  I  decern  and  *ordain  the  party  r*ooo-i 
submitter,  Robert  Cuthbertson,  to  make  payment  to  the  said  L  J 
David  Jenkins,  as  interim  factor  aforesaid,  of  the  said  sum  of  £350, 14s. 
Qid.,  with  the  legal  interest  thereof,  from  the  date  hereof,  till  payment:' 
Finds  that  the  said  decree-arbitral  was  not  pronounced  in  conformity  to 
the  submission,  and  specially  was  not  pronounced  against  the  said  Robert 
Cuthbertson,  as  acting  and  taking  burden  on  him  for  Robert  Henderson 
Robertson,  but  was  pronounced  against  him  as  an  individual  only,  and 
therefore  was  not  warranted,  either  by  the  precise  terms  of  the  said  sub- 
mission, or  by  the  real  nature  of  the  transaction,  as  thereby  disclosed  : 
Finds  that  the  present  action  expressly  libels,  that '  the  said  Robert 
Cuthbertson,  defender,  is  bound  by  the  obligations  undertaken  by  him, 
to  implement  the  terms  of,  and  pay  to  the  pursuer,  as  trustee  aforesaid, 
the  several  sums  specified  in,  and  found  due  by  the  decree-arbitral  be- 
fore narrated,  as  well  as  the  said  Robert  Henderson  Robertson  and  Com- 
pany, and  Robert  Henderson  Robertson,  the  only  individual  partner  of 
said  company,  who  are  made  parties  hereto  for  their  interest;'  and  there- 
fore concludes  both  against  Cuthbertson,  as  an  individual,  and  Robert 
Henderson  Robertson  and  Company,  and  Robert  Henderson  Robertson,, 
for  implement  of  the  said  decree-arbitral :  Finds  that  there  is  nothing 
in  the  submission  and  decree-arbitral  to  warrant  such  distinct  and  sepa- 
rate liability ;  and  therefore  sustains  the  defences,  assoilzies  the  defender, 
and  decerns  :  Finds  the  pursuer  liable  in  expenses." 

In  a  note  his  lordship  observed, — "  The  decree-arbitral  ought  to  have 
been  pronounced  against  the  party  in  the  precise  character  in  which  he 
entered  into  the  submission.  Now,  the  defender  did  not  enter  into  this 
submission  as  an  individual,  but  as  acting  and  taking  burden  for  Robert- 
son. Whatever  the  extent  of  the  legal  responsibility  incurred  by  such 
a  submission  might  have  been,  the  award  should  have  been  in  conformity 
to  the  submission. 

"  But,  secondly,  considering  what  is  disclosed  on  the  face  of  the  deed 


164  ROSS    ON    COMMERCIAL    LAW. 

of  snbmission  itself,  the  work  having  been  done  entirely  for  Robertson 
and  Company,  and  Cuthbertson  only  acting  and  taking  burden  on  him- 
self  as  an  agent  whose  principal  was  *diselosed,  (he  himself  hav- 
L  J  ing  no  personal  and  individual  position  in  the  matter,)  there 
seems  no  ground  in  law  for  holding  him  either  primarily  responsible,  or 
responsible  as  cautioner.  The  decree-arbitral  should  have  been  in  terms 
of  the  submission,  and  then  the  debt  being  constituted,  action  would 
have  been  against  Robertson,  whose  debt  this  truly  was.  The  case  of 
Maxton  v.  Mackintosh,  7th  January,  1777,  Morrison,  2133,  referred  to 
by  the  defender,  strongly  confirms  this  view,  as  to  the  meaning  of  the 
words  'taking  burden.'" 

The  pursuer  having  reclaimed,  the  court  altered,  and  decerned  in  favour 
of  the  pursuer. 

Lord  Justice-Clerk. — This  is  a  short  point,  but  an  important  one. 
The  party  on  whose  estate  the  reclaimer  is  trustee,  enters  into  a  submis- 
sion with  a  party  in  Dunfermline,  in  regard  to  a  dispute,  the  object  of 
which  is  immaterial,  with  a  party  resident  out  of  Scotland,  with  whom 
the  party  in  Dunfermline  was  closely  connected  in  business. 

The  object  of  the  submission  was  to  come  to  an  immediate  arrange- 
ment; an  interdict  was  to  be  withdrawn,  and  certain  valuable  materials 
to  be  surrendered  and  given  up  for  the  use  of  the  party  in  England. 
No  one  can  doubt  that  Gardner,  on  entering  into  this  submission,  must 
have  believed  that  it  was  the  same  thing  as  if  Robertson  had  been  in 
Scotland,  and  a  party  to  the  submission.  But  the  latter  was  not  so ;  and 
hence  the  object  plainly  was  to  place  Gardner  in  the  same  situation  as  if 
he  had  been  in  Scotland.  What  are  the  terms  of  the  submission  ? — 
[Reads.] 

Cuthbertson  does  not  bind  Robertson,  or  profess  to  bind  him,  as  a 
party  to  the  deed ;  but,  as  taking  burden  on  him  for  Robertson,  he  binds 
himself.  Now,  unless  the  contrary  appears,  from  the  deed  in  which  a 
party  so  interposes  and  binds  himself,  to  have  been  the  true  extent  of  the 
undertaking,  according  to  the  understanding  of  parties,  I  am  clearly  of 
opinion,  that  by  these  terms,  "  taking  burden  on  him  for  A.  B.,  and  bind- 
ing himself"  by  the  form  and  style  of  the  obligation,  the  party  is  taken 
bound  to  fulfil  the  deed,  whatever  it  may  be, — submission,  contract,  sale, 
rifnoA-i  lease,  &e.  I  know  of  no  other  terms  *so  appropriate  and  so  di- 
•-  J  rectly  applicable  as  those  in  this  deed.  They  are  the  proper  and 
accustomed  words  of  style,  known  to  us  all  as  inveterate  in  usage  and 
practice.  No  doubt  it  does  not  follow,  that  in  every  case  these  terms 
must  receive  that  effect.  The  deed  may  contain  other  terms  which  di- 
rectly qualify  them,  or  may  prove  that  the  true  understanding  and 
arrangement  of  parties  was  different ;  and  that  the  party  only  became 
bound,  that  the  absent  party  for  whom  he  acted  and  interposed,  should 
acknowledge  himself  to  be  bound.  That  is  quite  true.  But  I  think  it 
lies  on  the  party  who  takes  burden  for  another,  and  binds  himself  to  show 
that  from  the  rest  of  the  deed. 

But  so  far  from  the  rest  of  the  deed  so  explaining  and  qualifying  the 
natural  and  legal  import  of  the  above  terms,  it  proves  the  reverse.  It 
shows  that,  in  consideration,  and  as  a  counterpart  of  the  immediate  re- 
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nunciation,  a  party  was  to  be  bound  to  Gardner,  and  it  takes  Cuthbert- 
Bon  bound  to  abide  by,  implement,  and  fulfil  the  award. 

How,  then,  can  I  find  that  Cuthbertson  is  not  bound  to  abide  by,  im- 
plement, and  fulfil  the  award,  when  he  so  binds  himself  and  his  heirs  ? 
The  decree  is,  therefore,  directly  in  terms  of  the  submission ;  and  the 
action  is  in  terms  of  the  express  unqualified  direct  personal  obligation 
on  Cuthbertson. 

The  case  of  M'Intosh  at  least  found  him  liable ;  it  is  said  on  a  wrong 
ground ;  if  so,  then  it  is  no  authority  either  way.  But  really  the  ques- 
tion is  one  of  plain  direct  personal  obligation. 

Lord  Medwyn. — I  entirely  concur.  Although  I  am  aware  that  Ro- 
bertson is  not  to  be  looked  upon  exactly  as  a  foreigner  for  whom  a  party 
in  this  country  takes  burden  on  himself, — but  still,  though  carrying  on 
a  manufactory  here,  he  was  a  merchant  in  London,  residing  there,  and 
having  matters  to  settle  with  the  pursuer;  Cuthbertson  acts  for  him,  and 
accepts  of  certain  terms  of  settlement  on  his  part,  the  exact  amount  to 
be  settled  by  arbitration,  and,  on  the  other  hand,  the  pursuer  withdraws 
a  suspension  he  had  presented.  A  submission  is  then  made  out  between 
the  pursuer  and  the  defender,  as  acting  and  taking  burden  on  him  for 
Robertson.  Now,  I  am  very  clear  that  the  agent  here,  for  a  principal 
disclosed  in  the  deed,  *though  he  takes  burden  for  him,  only  t^oqkt 
binds  himself  that  the  principal  shall  abide  by  the  submission,  ■-  -i 
and  not  repudiate  the  proceedings,  as  in  the  case  of  Livingstone  in  1730 ; 
and  also  so  found  in  M'Intosh  in  1777,  till  the  judgment  went  on  a 
letter  subsequently  produced,  which  the  court  seems  to  have  considered 
as  giving  the  true  meaning  of  the  parties  at  the  time  of  entering  into 
the  guarantee,  and  the  true  character  of  the  burdens.  But  the  submis- 
sion does  not  proceed  on  the  part  of  the  defender,  with  no  higher  obli- 
gation against  him ;  but  in  the  obligation  clause  he  goes  beyond  his 
character  of  agent  binding  his  principal  merely  to  be  a  party  to  the  sub- 
mission, for  it  is  in  these  terms  : — "  And  whatever  the  said  articles,"  &c. 
— [Reads  clause  given  supra.]  Implement  and  fulfil,  I  think,  goes 
much  beyond  abide  by,  which  words  also  are  used,  and  I  think  must 
mean,  that  whether  Robertson  repudiates  it  or  not,  Cuthbertson  is  to  see 
it  implemented  and  fulfilled, — so  that  if  Robertson  does  not,  he  must 
do  it ;  and  I  am  entitled  to  hold  that  the  pursuer  would  not  have  agreed 
to  the  various  conditions  on  his  part,  and  the  withdrawal  of  the  suspen- 
sion, without  this  binding  of  Cuthbertson.  As  I  read  the  submission, 
the  term  "  parties  submitters,"  in  the  submitting  clause,  means  Gardner 
and  Cuthbertson  individually,  who  subscribe  it  for  Robertson  no  doubt, 
but  followed  by  this  personal  obligation,  to  implement  what  shall  be  the 
award.  In  that  view,  the  award  being  made  out  against  "  the  party 
submitter,  Robert  Cuthbertson,"  is  correct,  and  is  not  inconsistent  with 
the  submission.  The  arbiter  plainly  put  that  construction  on  the  terms 
of  the  award ;  and,  therefore,  I  think  Cuthbertson  must  do  more  in  im- 
plement of  his  submission  than  get  Robertson  to  abide  by  it. 

Lord  MoNCKEiiT. — I  am  of  the  same  opinion.  I  think  that  the  ma- 
terial question  in  this  case  is  attended  with  some  doubt.  But  I  am 
rather  inclined  to  differ  from  the  lord  ordinary,  and  to  hold  that  the 
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defender  is  personally  bound  to  give  implement  of  the  decreet-arbitral, 
or  to  see  it  implemented  by  Kobertson.  I  see  no  difficulty  in  the  form 
of  the  decree,  or  at  least  no  objection  of  which  the  defender  is  entitled 
to  avail  himself.  The  decree  is  given  against  him  as  the  party  submit- 
r*9^Rl  *®''  *w'ii''^  ^^  certainly  is;  and  if  the  bond  or  submission  is  such 
L  J  as  to  render  him  liable  to  such  a  decree  in  his  own  person,  I  do 
not  see  how  he  can  object  to  the  decree  actually  pronounced. 

What,  then,  is  the  obligation  which  is  undertaken  by  the  submis- 
sion ?  The  party  who  was  under  an  obligation  by  the  contract  which 
was  the  subject  of  discussion  was  not  resident  in  Scotland,  but  in  Lon- 
don J  for,  though  there  was  a  nominal  company  in  Dunfermline,  Robert- 
son, who  resided  in  London,  was  the  sole  partner  of  it.  Then,  when 
the  matter  was  to  be  submitted  to  arbitration,  how  was  that  to  be  done  ? 
It  appears  to  me,  that  it  required  a  person  in  Scotland  willing  to  under- 
take the  whole  responsibility.  A  gentleman  might,  indeed,  have  agreed 
to  sign  the  submission  merely  as  agent  for  another,  undertaking  merely 
that  his  principal  should  be  answerable.  But  I  do  not  think  that  this 
is  the  nature  of  the  obligation  in  the  present  case. 

The  submission  is  so  framed,  that  while,  on  the  one  hand,  Cuthbert- 
son,  as  the  party  submitter  with  Gardner,  does  not  directly  bind  either 
Robertson  and  company,  or  Robert  Henderson  Robertson  individually, 
on  the  other,  he  becomes  a  party  to  it,  not  simply  as  acting  for  or  as  the 
agent  of  those  parties,  but  specifically  as  acting  for  "  and  taking  burden 
on  him  for  Robert  Henderson  Robertson."  And  then  the  deed  bears, 
that  «  whatever  the  said  arbiter  shall  determine"  (within  six  weeks  from 
the  date,)  "  the  said  Thomas  Gardner,  and  Robert  Cuthbertson,  as  taking 
burden  on  him  for  the  said  Robert  Henderson  Robertson  and  company, 
and  Robert  Henderson  Robertson,  hereby  bind  and  oblige  themselves, 
their  heirs,  executors,  and  successors,  to  abide  by,  implement,  and  fulfil 
to  each  other,"  under  a  penalty,  &o. 

According  to  the  most  obvious  meaning  of  these  terms,  Mr.  Cuthbert- 
son undertakes,  singly  and  solely,  the  whole  burden  of  giving  implement 
of  whatever  the  arbiter  should  determine  by  his  decree.  He  does  not 
merely  bind  himself  that  Robertson  shall  recognise  and  adopt  the  arbi- 
tration. His  engagement  is  absolute,  that  he  takes  on  himself  the  bur- 
den of  fulfilling  whatever  the  arbiter  shall  award,  whether  Robertson 
shall  acknowledge  it  or  not.  No  doubt,  it  is  for  or  on  account  of  Robert- 
r*'?'?7n  ®*"*  *that  he  so  undertakes;  and  if  Robertson  authorized  or  sanc- 
L  "  -I  tioned  this,  he  would  be  liable  to  relieve  him,  and  might,  per- 
haps, be  also  directly  liable  to  Gardner.  But  still  the  direct  obligation 
is  by  Cuthbertson,  for  himself  and  his  own  heirs,  executors,  and. succes- 
sors. And  on  the  faith  of  this  alone  Gardner  withdrew  his  action  and 
his  interdict,  and  gave  up  whatever  securities  he  held. 

No  authority  has  been  referred  to,  at  all  sufficient  to  sanction  the  pro- 
position, than  an  obligation  in  such  terms  as  those  which  here  occur 
infers  no  personal  liability ;  and  I  think  it  exceedingly  improbable  that, 
in  the  circumstances,  the  other  party  would  have  entered  into  the  sub- 
mission in  any  other  terms,  or  on  any  other  footing. 

The  case  of  Maxton  v.  M'Intosh,  January  17,  1777,  seems  to  me  to 
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give  no  aid  to  the  defender.  By  the  actual  decision,  Mr.  M'Intosh,  who 
in  a  bond  had  taken  burden  on  him  for  his  brother,  was  found  personally 
bound ;  and  though  a  letter,  in  certain  terms,  was  founded  on  in  the 
reclaiming  petition,  the  cause  was  brought  under  review  on  its  whole 
merits ;  and  it  seems  to  me  not  to  be  at  all  admissible  to  assume,  that 
the  court  would,  on  such  a  letter,  have  changed  the  terms  of  the  bond, 
and  not  decided  on  the  bond  as  it  stood. 

In  the  case  of  Livingstone,  February  23,  1830,  the  undertaking  was 
quite  different : — "  We,  as  agents,  hereby  oblige  our  respective  consti- 
tuents to  abide  by  whatever  award  the  arbiter  may  pronounce,"  &c.  If 
the  constituent  had,  in  that  case,  recognised  or  adopted  the  arbitration, 
the  agents'  only  obligation  would  have  been  fully  satisfied.  But  the 
undertaking,  in  this  case,  is  very  different,  the  party  here  taking  on  him- 
self all  the  burden  of  giving  actual  implement  of  any  decree  to  be  pro- 
nounced. 

Lord  CoCKBUKN. — I  am  of  the  same  opinion.  I  go  entirely  on  the 
words  in  the  binding  clause,  by  which  the  defender  binds  himself,  his 
heirs,  executors,  and  successors,  to  implement  the  decree-arbitral. 

The  court  accordingly  altered  the  interlocutor  of  the  lord  ordinary, 
and  decerned  for  the  sums  in  the  decree-arbitral. 


*III.— WEBSTER  V.   M'CALMAN.  [*238] 

June  3,  1848.— S.    10  D.  1133. 

William  Webster,  farmer  in  Islay,  granted  to  John  M'Calman,  mer- 
chant in  Tarbert,  an  acceptance  in  the  following  terms: — "Glasgow, 
8th  November,  1847. — £200  sterling. — Three  months  after  date  pay  to 
me  or  order,  at  33,  Buchanan  Street,  Glasgow,  the  sum  of  two  hundred 
pounds  sterling,  for  behoof  of  W.  F.  Campbell,  Esq.,  of  Islay,  for  value 
received  in  meal."  (Signed)  "John  M'Calman."  Accepted,  "W. 
Webster."  Addressed,  "To  Mr.  William  Webster,  at  Mr.  John 
Lament's,  33  Buchanan  Street,  Glasgow." 

Webster  ha3  acted  occasionally  as  factor  for  Mr.  W.  F.  Campbell  of 
Islay.  Some  time  previously  he  had  received  from  M'Calman,  (it  was 
averred,)  on  account  of  Mr.  Campbell,  various  quantities  of  meal  and 
other  goods,  amounting  to  £327.  An  account  of  these  goods  had  been 
rendered  by  M'Calman,  in  the  name  of  Mr.  Campbell,  in  which  they 
were  stated  to  the  debit  of  Campbell.  In  answer  to  a  letter  by  M'Calman, 
inclosing  to  Webster  a  promissory  note  for  acceptance,  in  payment  of  the 
amount  of  these  goods,  a  letter  in  the  following  terms  was  (July  15, 
1847,)  returned  by  Webster : — "  I  received  yours  of  the  8th,  with  a  bill 
enclosed  for  £300  at  four  months.  I  have  not  yet  signed  it,  but  should 
I  do,  it  is  upon  this  understanding,  that  you  renew  the  whole,  or  any 
part  of  it  that  I  may  require,  for  I  am  quite  at  a  loss  what  to  say  about 
those  times.     Put  at  the  end  of  the  bill,  on  account  or  for  behoof  of  W. 
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F.  G."  The  note  was  thereafter  returned  accepted.  It  bore  that 
Webster  promised  to  pay  £300  "  for  value  received  on  account  of  W.  F. 
Campbell." 

Some  time  before  this  bill  fell  due,  Webster  requested  M'Calman  to 
renew  it  to  the  extent  of  £200  at  three  months'  date,  he  promising  to 
pay  £100  and  £4  for  discount,  in  cash.  Accordingly  Webster  therei- 
after  addressed  the  following  letter,  enclosing  the  bill  first  above  quoted : 
— '<  I  now  inclose  the  bill  for  £200,  and  asked  my  brother  to  send  you 
to-day  £104,— this  will  lift  the  bill  for  £300.  You  will  likely  have 
heard  that  our  matters  have  got  confused  a  little, — however,  I  have  kept 
my  promise." 

r*9^Ql  ^-^t'o^t  tl^is  time  Mr.  Campbell  of  Islay  had  become  insolvent, 
L        -I  and  was  subsequently  sequestrated. 

M'Calman  having  charged  upon  the  bill,  Webster  presented  a  note  of 
suspension. 

The  lord  ordinary  reported  the  case,  stating  in  a  note,  "As  both 
parties  refer  to  a  case  now  in  dependence  before  the  second  division  of 
the  court,  the  lord  ordinary  has  thought  it  the  most  convenient  course 
to  report  the  present  case." 

The  Suspender  Pleaded; — That  he  was  in  the  custom  of  acting  as  an 
occasional  factor  for  Mr.  Campbell  of  Islay,  and  it  was  in  that  capacity 
that  he  had  ordered  the  goods,  for  which  the  bills  in  question  were 
granted.  These  goods  were  for  Mr.  Campbell's  behoof;  they  were  fur- 
nished by  the  charger  on  his  credit,  and  in  the  account  which  he  had 
given  in  they  were  correctly  placed  by  him  to  his  debit.  It  was  not 
intended  that  the  suspender's  credit  should  be  pledged  for  these  furnish- 
ings, as  the  terms  in  which  both  these  bills  were  conceived,  showed. 
On  the  contrary,  the  transaction  that  took  place  was  merely  this,  that 
the  suspender's  acceptance,  as  factor,  was  given  for  his  constituent's 
debts,  while  that  constituent  himself  was  known  and  looked  to  by  the 
charger  as  the  proper  debtor,  and  was  named  as  such  in  the  bills.  The 
case  was  not  complicated  by  any  question  with  an  onerous  indorsee, — 
the  question  arose  solely  between  the  suspender  and  the  charger,  to  whom 
the  bill  had  been  granted,  and  who  was  perfectly  aware  of  the  true 
character  of  the  debt ;  that  it  was  a  debt  of  Islay's  alone,  with  which 
the  factor  personally  had  no  concern.  The  suspender  was  more  favour- 
ably situated  in  the  present  case  than  in  the  analogous  case  of  Cheine, 
referred  to  by  the  lord  ordinary,  where  the  question  had  occurred 
between  the  factor  and  the  Western  Bank,  an  onerous  indorsee.  Affleck 
V.  Williamson,  Feb.  25,  1776,  M.  App.  voce  «  Writ,"  No.  1. 

It  was  farther  contended  that  the  case  should  be  sisted  to  await  the 
decision  of  the  court  in  that  case. 

The  Charger  Pleaded; — That  the  point  which  occasioned  difficulty  to 
r*24m  ^^^  court  in  the  case  of  Cheine,  viz.,  whether  the  *bill  was  not 
L  -I  to  be  held  as  having  been  made  payable  out  of  the  rents  of  Mr. 
Campbell's  estate,  a  fund  that  might  or  might  not  have  existence,  did 
not  occur  here,  and  there  was  no  similarity  between  the  cases.  Here 
there  was  a  personal  liability  undertaken  by  the  suspender  for  the  debt. 
The  charger  could  not  do  diligence  against  Mr.  Campbell  for  it,  nor 
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would  he  be  entitled,  without  further  inquiry,  to  have  it  constituted  as 
a  debt  against  his  estate. 

Lord  Justice-Clerk. — This  case  has  no  analogy  to  that  of  Cheine. 

The  question  is  simply — Did  the  suspender  pledge  his  credit  by  this 
bill,  and  undertake  a  proper  personal  obligation  to  be  liquidated  without 
reference  to  the  funds  of  Mr.  Campbell  of  Islay  ? 

That  the  debt  may  also  be  due  by  and  recoverable  from  that  gentle- 
man, and  that  it  arose  out  of  transactions  for  his  behoof,  is  not  enough 
to  limit  the  effect  of  the  terms  of  a  promissory-note  or  bill  otherwise  abso- 
lute and  in  proper  form,  and  the  obligation  thereby  contracted — else  all 
bills,  without  exception,  granted  by  one  man  in  the  transactions  of 
another,  would  be  at  once  useless — ^being  not  documents  of  debt  against 
the  latter  on  the  one  hand,  and  not  recoverable  against  the  former  on 
the  other :  they  would  be  useless — of  no  more  value  than  an  acknowledg- 
ment that  goods  were  furnished  to  a  certain  amount. 

Nor  is  it  of  itself  of  any  importance  that  the  creditor  knew  that  the 
granter  of  the  bill  was  an  agent  or  factor,  overseer  or  manager,  for  another, 
and  originally  furnished  the  goods  on  the  credit  of  that  other.  Of  so 
little  importance  is  this  in  support  of  the  point  argued  by  the  suspender, 
that  the  result  in  many  cases  will  be,  that  by  taking  the  bill  of  one  whom 
he  knew  to  be  agent,  factor,  or  so  forth,  without  the  authority  of  the 
principal,  direct  or  implied,  and  without  knowing  how  the  latter  settled 
with  his  agent,  he,  the  creditor,  may  be  held  to  have  elected  to  take  the 
agent  on  his  personal  credit  for  payment,  and  so  may  lose  recourse  against 
the  principal. 

In  truth  the  state  of  things  here  is  not  favourable  for  either  creditor 
or  debtor.  A  person  furnishes  goods  on  account  of  a  proprietor  without 
communication  with  the  proprietor,  or  *knowing  whether  he  has  rjito  ^ -i  -i 
put  his  factor  in  funds  to  pay  or  not.  He  takes  after  some  time  L  J 
a  promissory-note  from  the  factor,  under  promise  to  renew ;  then  gets 
payment  of  a  portion  of  the  note  by  the  agent  as  from  himself,  and  takes 
another  bill  for  the  remainder.  In  most  of  such  cases  the  bills  are  as 
much  for  the  accommodation  of  the  factor,  and  known  to  the  creditor  to 
be  so,  as  for  the  principal,  and  enable  the  factor  to  use,  in  the  meantime, 
the  money  of  his  employer  in  his  own  matters,  keeping  up  credit  for 
what  he  ought  to  have  paid. 

Both  documents  of  debt  in  this  case,  show  plainly  that  the  factor  did 
pledge  his  own  personal  credit,  and  intended  to  do  so. 

The  first  is  a  promissory-note — I  promise  to  pay  £300 — value  re- 
ceived, and  it  is  added,  on  account  of  W.  F.  Campbell  of  Islay.  And 
he  had  directed  that  or  some  equivalent  expression  to  be  added.  This 
marked  that  the  value  had  been  received  for  Mr.  Campbell,  and  there- 
fore that  the  bill  when  paid  was  on  account  of  the  latter,  and  so  could 
be  entered  in  settlement  with  him  without  the  appearance  of  mixing  up 
his  own  bills  with  the  transactions  of  the  latter.  But,  though  he  thus 
notes  the  fact  that  the  value  received — the  value  he  had  in  hand — was 
for  behoof  of  Mr.  Campbell,  he  grants  his  own  obligation  to  pay  the 
amount  of  value  received.  Now,  is  that  incompetent  ?  That,  of  course, 
cannot  be  pretended.     A  factor  may  grant  such  a  bill  to  the  effect  of 
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himself  incurring  a  personal  obligation.  Now,  here  it  is  a  personal  obli- 
gation to  pay  for  value  received,  though  that  value  had  been  received 
for  another.  Then  the  next  document  is  the  bill  for  £200,  in  renewal 
in  part  of  the  promissory-note,  £100  being  paid.  The  suspender's  own 
letter  would  bar  his  plea,  even  if  the  bill  were  ambiguously  framed. 
That  letter  shows  that  he  was  personally  to  pay — that  he  had  under- 
taken to  do  so,  whatever  were  the  funds  of  Islay's  in  his  hands, — and 
that  he  was  bound,  notwithstanding  Islay's  embarrassments. 

Accordingly,  he  sends  £100,  "  though  our  matter  have  got  confused 
a  little" — alluding  to  the  rumors  of  Islay's  embarrassments — "  but  I 
have  kept  my  promise" — that  was,  to  pay  the  part :  Then  he  grants  his 
bill  for  the  remainder.  Is  not  that  precisely  a  promise  to  pay  that 
r*94.9T  1'^1^°<'6  ?  That  is  the  *exact  and  literal  import  of  the  document. 
L  -I  True,  he  still  marks  that  he  is  to  pay  for  behoof  of  W.  F.  Camp- 
bell of  Islay ;  but  that  does  not  exclude  his  personal  undertaking,  or 
establish  that  his  personal  credit  was  not  pledged  for  payment. 

Thus  the  bill  charged  on  has  in  substance  and  form  the  first  and 
main  quality  of  a  bill  of  exchange,  viz.,  that  it  pledges  in  all  events  the 
personal  credit  of  the  acceptor  to  the  undertaking  to  pay.  If  it  had  not 
been  in  this  respect  a  proper  bill  of  exchange,  and  if  in  gremio  it  had 
contained  what  proved  that  the  personal  credit  of  the  acceptor  was  not 
pledged,  then  it  would  have  made  no  diflFerence  that  the  bill  had  been 
in  the  hands  of  a  party  who  gave  value  for  it  from  a  mistake  as  to  its 
character. 

In  truth,  the  only  question  which  can  be  raised  is  one  of  a  very  oppo- 
site description,  viz.,  whether  if  the  suspender  is  unable  to  pay,  the  cre- 
ditor can  now  proceed  against  the  funds  of  Mr.  Campbell  of  Islay,  or 
has  not  taken  the  agent  as  his  debtor,  and  liberated  the  funds  of  the 
principal  ?     But  that  point  we  have  no  occasion  to  consider. 

Lord  Medwtn. — When  one  person  orders  goods  for  another,  whether 
that  circumstance  is  disclosed  or  not  to  the  furnisher,  if  he  does  not 
mean  to  bind  himself  but  only  his  constituent,  he  should  take  care  that 
this  is  distinctly  notified  and  acquiesced  in  j  above  all,  he  should  be 
cautious  in  granting  any  bill  for  the  amount.  It  is  scarcely  possible  to 
qualify  a  bill  upon  him  so  as  to  relieve  himself,  as  here  the  constituent 
does  not  pay  it.  It  may  be  true  the  articles  here  were  for  Islay ;  the 
charger  may  have  believed  this,  but  he  had  only  the  suspender's  word 
for  it.  Islay  himself  did  not  order  them,  nor  authorize  him  to  charge 
him  with  them.  No  doubt  he  made  out  the  account  in  Islay's  name, 
but  still  only  at  the  suspender's  request ;  but  the  bill  for  them  is  granted 
by  the  suspender  in  his  own  name.  Now,  whether  we  look  at  the  origi- 
nal bill  or  the  renewed  one,  since  Islay  had  not  paid  for  the  goods  fur- 
nished, I  can  see  no  ground  for  liberating  the  suspender.  The  original 
obligation  was  a  promissory-note — "  I  promise  to  pay  for  value  received 
on  account  of  W.  F.  Campbell."  But  this  description  of  value  does  not 
aflfect  the  obligation  as  between  the  granter  and  the  payee,  for  still  the 
r*24'i1  g'"^"*"''  promises  to  pay.  It  is  only  inserted  *at  the  instance  of 
L  J  the  acceptor,  to  show  that  on  payment  he  will  claim  this  as  an 
item  in  his  account  with  Islay,  on  showing  that  the  goods  were  furnished 
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and  applied  for  the  use  of  Islay.  The  renewed  bill  can  afford  as  little 
ground  for  the  acceptor  being  freed  from  responsibility.  He  accepts  a 
bill  addressed  to  him  as  an  individual,  with  this  explanation,  it  is  true, 
"  forbehoof  of  W.  F.  Campbell,  Esq.,  of  Islay,  for  value  received  in  meal." 
This  admits  that  he  received  value  from  the  drawer  in  meal,  which  is 
the  fact :  it  bears  to  have  been  on  account  of  another ;  that  may  have 
been  the  fact  too ;  but  so  far  as  this  bill  is  concerned  and  to  be 
operated  on,  the  drawer  has  no  concern  with  this ;  that  concerns  only 
the  acceptor  and  the  persons  for  whom  he  says  he  was  acting  in  the 
transaction,  and  to  make  his  relief  more  easy,  after  he  has  fulfilled  his 
obligation  and  intention  to  the  party  with  whom  he  dealt,  if  the  fact  in- 
serted on  his  authority  above  be  true  as  stated. 

If  it  were  necessary  to  show  the  suspender's  own  belief  that  he  was 
personally  liable  to  the  charger  for  the  goods  commissioned  by  him,  I 
might  notice  that  after  May's  bankruptcy  the  bill  charged  on  was 
granted  by  the  suspender  binding  himself  individually  to  pay.  But  it 
is  not  necessary  to  found  on  this.  As  to  the  case  of  Chiene  I  need  only 
say  this,  that  the  circumstances  of  the  two  are  widely  different,  and  that 
the  reason  of  suspension  might  be  sustained  there  with  perfect  consis- 
tency with  the  opposite  judgment  here. 

Lord  MoNCREiFF. — I  am  exactly  of  your  lordship's  opinion,  and  I 
think  we  must  clearly  refuse  this  note.  I  have  looked  at  my  notes  in 
Cheine's  case,  and  I  am  satisfied  that  this  case  is  quite  different.  The 
goods  here  were  furnished  directly  to  the  suspender,  and  a  transaction 
took  place  by  which  a  part  of  the  sum  in  the  bill  was  paid,  and  a  re- 
newal obtained  at  his  request.  I  think  it  was  the  suspender's  personal 
obligation  that  was  given  for  the  goods,  and  was  accepted  by  the  charger. 

Lord  CoOKBURN. — I  am  of  the  same  opinion. 

The  court  then  pronounced  an  interlocutor  remitting  to  the  lord  ordi- 
nary to  refuse  the  note  of  suspension,  with  expenses. 


*1.  In  the  case  of  Cheiue  v.  The  Western  Bank  of  Scotland,  July,  mo^at 
20,  1848,  a  bill  was  drawn  by  the  law  agents  of  Mr.  Campbell  of  Islay  <-  J 
upon  his  factor,  for  £1500,  which  was  stated  to  be  "  value  in  account  with  W. 
F.  Campbell,  Esq.  of  Islay."  The  bill  was  addressed  to  the  factor,  who  was  de- 
signated "  Factor  of  Islay,"  and  was  accepted  by  him.  The  bill  was  discounted 
by  the  law  agents  with  the  Western  Bank,  where  he  kept  an  account,  and  the 
proceeds  were  put  in  his  books  to  Mr.  Campbell's  credit.  In  a  suspension  of  a 
threatened  charge  at  the  instance  of  the  bank  the  factor  pleaded  that  he  had 
accepted  the  bill  in  his  factorial  capacity,  and  that  on  discounting  the  bill  the 
bank  did  not  rely  on  his  personal  credit,  and  that  the  relation  in  which  he  and 
the  law  agent  stood  to  Mr.  Campbell  was  well  known  to  the  bank.  He  farther 
pleaded,  that  the  terms  in  which  the  bill  was  addressed  to  him  as  factor  of  Islay 
were  descriptive  of  the  capacity  in  which  he  was  desired  to  accept  the  bill,  and 
was  not  intended  to  denote  him  as  an  individual,  and  that  if  he  was  called  to 
accept  only  in  the  capacity  of  factor  or  agent,  no  personal  liability  was  thereby 
imposed  upon  him.  He  rarther  pleaded,  that  the  character  in  which  the  bill 
was  accepted  was  farther  made  plain  by  the  words  "  value  in  account  with  W. 
P.  Campbell,  Esq.  of  Islay,"  these  words  importing  that  the  value  in  account 
was  between  the  drawer  and  Mr.  Campbell,  whose  factor  the  complainer  was, 
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and  out  of  whose  funds  he  was  required  to  pay.  The  lord  ordinary  decerned 
against  the  factor,  and  he  having  reclaimed,  and  the  second  division  of  the 
court  being  equally  divided  in  opinion,  the  opinion  of  the  whole  court  was 
taken.  The  consulted  judges  were  unanimously  of  opinion  that  the  lord  ordi- 
nary's interlocutor  should  be  adhered  to,  on  the  ground  that  the  acceptance  was 
to  be  held  not  as  the  acceptance  of  Mr.  Campbell  of  Islay,  subscribing  and  bind- 
ing himself  through  the  medium  of  his  factor,  but  as  the  individual  acceptance 
of  the  factor,  and  so  attaching  liability  to  him  alone  in  his  own  proper  person. 

2.  The  case  of  Thomas  v.  Bishop,  2  Strange,  955,  resembles  that  of  Cheine  v. 
The  Western  Bank.  The  plaintiffs  were  indorsees  of  a  bill  of  exchange  drawn 
in  Scotland  upon  the  defendant,  in  these  words,  "  At  thirty  days  sight  pay  to  J. 
S.  or  order  £200  value  received  of  him,  and  place  the  same  to  account  of  the 
York  Buildings  Company,  as  per  advice  from  Charles  Mildmay.  To  Mr.  Hum- 
phrey Bishop,  cashier  of  the  York  Buildings  Company,  at  their  house  in  Win- 
chester Street,  London.  Accepted  13th  June,  1732,  per  H.  Bishop."  The  bill 
not  being  paid,  an  action  was  brought  against  the  defendant  upon  hi»  accept- 
ance. "The  defendant  proved,  that  the  letter  of  advice  was  addressed  to  the 
company ;  and  that  the  bill  being  brought  to  their  house,  he  was  ordered  to 
accept  it,  which  he  did  in  the  same  manner  as  he  had  accepted  other  bills.  But 
r*24''l  ^^'  J"^'''*'^  *Page,  who  tried  the  cause,  directed  the  jury  to  find  for 
<-  J  the  plaintiff,  which  they  did  accordingly.  Upon  motion  for  a  new  trial, 
the  court  held,  that  the  direction  was  right,  on  the  ground  that  the  bill  on  the 
face  of  it  imported  to  be  drawn  upon  the  defendant,  and  being  accepted  by  him 
generally,  and  not  as  servant  to  the  company,  to  whose  account  he  had  no  right 
to  charge  it  till  actual  payment  by  himself.  And  this  being  an  action  by  an 
indorsee,  it  was  thought  that  it  would  be  of  dangerous  consequence  to  trade,  to 
admit  of  evidence  arising  from  extrinsic  circumstances,  as  the  letter  of  advice. 


WHERE  AN  AGENT  CONTRACTS  IN  SUCH  A  FORM  AS  TO  MAKE  HIMSELF 
PERSONALLY  RESPONSIBLE,  HE  CANNOT  AFTERWARDS  RELIEVE  HIM- 
SELF FROM  THE  RESPONSIBILITY,  WHETHER  HIS  PRINCIPAL  WAS  OR 
WAS   NOT   KNOWN  AT  THE  TIME   OF  THE   CONTRACT. 


JONES    V.    LITTLEDALE. 
April  19,  183T.— E.     6  Ad.  &  Ell.  486.    Bng.  Com.  Law  Eeps.,  vol.  33. 

Assumpsit  for  not  delivering  a  quantity  of  hemp,  alleged  to  have 
been  bought  by  the  plaintiflF  of  the  defendants,  at  the  price  of  £155, 
14s.  lid.  There  was  also  a  count  for  money  had  and  received,  and  on 
an  account  stated.  The  defendants  pleaded  to  the  first  count,  and  all 
but  £52  in  the  second  count,  non  assumpserunt ;  and  as  to  that  £52  a 
tender.     The  particulars  of  demand  claimed  £155,  14s.  lid. 

On  the  trial  before  Patteson,  J.,  at  the  last  Liverpool  assizes,  it  ap- 
peared that  the  plaintiff  had  (in  1836)  bought  by  auction,  at  the  rooms 
of  the  defendants,  who  were  brokers  at  Liverpool,  the  hemp  in  question, 
to  be  paid  for  at  certain  times  then  agreed  on :  that  the  defendants 
afterwards  sent  an  invoice  of  the  goods,  headed, — 
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" Jones, 

Bought  of  J.  and  H.  Littledale, 

Sixty-four  bales  of  hemp.  Payment  fourteen  days  and  six  months. 
Keceived  on  account  £100,-  October  31. 

Settled  November  26." 

(Signed  by  defendants'  clerk.) 

*That  the  plaintiff,  on  the  31st  of  October,  paid  the  defendants  vMAa-i 
£100,  and  afterwards,  on  the  26th  of  November,  the  residue,  <-  -1 
£52 ;  and  on  the  latter  day  asked  for  a  delivery  order.  An  order  on 
Messrs.  Coupland  and  Duncan  was  given  him,  which  on  presentation 
the  same  day  was  refused ;  and  one  of  the  defendants,  being  applied  to, 
said  that  he  would  see  his  attorney,  and  procure  the  delivery ;  but  the 
defendants  never  did  procure  the  delivery.  In  answer,  the  defendants 
offered  to  prove  that  the  hemp  was  advertised  in  two  newspapers,  which 
the  plaintiff  was  in  the  habit  of  seeing,  for  sale  at  the  rooms  of  the  de- 
fendants, brokers,  with  a  reference  to  Coupland  and  Duncan,  merchants. 
That  it  was  sold  by  auction  at  the  defendants'  rooms,  under  printed 
conditions  of  sale,  describing  the  defendants  as  the  seller's  brokers,  but 
not  mentioning  the  name  of  the  seller  :  that  the  defendants  had  made 
advances  to  Messrs.  Coupland  and  Duncan  on  these  and  other  goods ; 
and  that  the  custom  at  Liverpool  was  for  brokers,  when  they  had  made 
advances  to  deliver  invoices  in  their  own  names,  in  order  to  secure  the 
passing  of  the  purchase-money  through  their  hands  :  That  Messrs.  Coup- 
land  and  Duncan  became  bankrupts,  and  that  a  fiat. issued  on  the  25th 
of  November.  The  learned  judge  thought  that  these  facts,  if  proved, 
constituted  no  defence  to  the  action,  and  directed  a  verdict  for  the 
plaintiff. 

Creswell  now  moved  for  a  rule  to  show  cause  why  there  should  not  be 
a  new  trial,  on  the  ground  of  misdirection.  The  evidence  which  it  was 
proposed  to  offer  would  have  been  a  good  defence,  and  should  have  gone 
to  the  jury.  If  the  plaintiff  knew  that  the  defendants  were  selling  for 
Coupland  and  Duncan,  he  has  no  right  to  recover  against  the  defendants. 
This  was  a  sale  by  brokers  for  a  declared  principal ;  the  terms  of  the 
invoice  could  not  alter  the  contract  entered  into  by  that  sale.  The 
invoice  is  not  the  contract.  TColeeidge,  J. — Do  not  the  brokers,  by 
such  a  dealing  as  this,  undertake  that  they  have  a  right  to  deliver  ?]  If 
they  do,  and  have  not  the  right,  they  may  be  liable  on  a  declaration 
adapted  to  those  circumstances.  Had  the  plaintiff  here  made  his  pay- 
ment at  the  fourteen  days  he  would  probably  have  obtained  the  goods, 
for  Coupland  and  Duncan  were  still  solvent.  Moore  v.  Clementson,  2 
Camp.  22,  *shows  that  parole  evidence  may  be  received  to  prove  rt^oAJl 
who  was  the  real  principal  in  a  sale  of  goods,  though  an  invoice  L  J 
may  have  been  given  in  which  that  party  was  not  named ;  a  fact  upon 
which  Lord  Ellenborough,  in  that  case,  thought  no  stress  was  to  be 
laid.  [Patteson,  J. — Such  evidence  is  admissible  to  charge  a  party 
not  mentioned  in  the  invoice  j  but  can  it  also  be  received  to  exonerate 
the  seller  named  in  the  invoice,  when  he  is  sued  as  such  ?]  If  once 
admitted,  it  must  be  available  in  either  case.  As  to  the  counts  for  money 
had  and  received,  the  £52  received  by  the  defendants  after  the  bank- 
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ruptcy  was  tendered  back ;  and,  with  respect  to  the  £100,  if  Coupland 
and  Duncan  were  the  owners  of  the  goods,  and  sold  them  through  the 
defendants  as  brokers,  and  the  defendants  received  this  money  with  their 
sanction,  the  payment  was  virtually  a  payment  to  Coupland  and  Duncan. 
"Warner  v.  M'Kay,  1  M.  and  W.  591,  8.  C.  Tyr.  and  Gr.  965,  explain 

the  law  on  this  subject.     [Patteson,  J According  to  your  view  of 

the  case,  what  need  had  the  plaintiff  of  a  delivery  order  ?]  Probably  it 
was  a  voucher  to  Coupland  and  Duncan  that  the  defendants  had  been 
paid.  The  defendants  not  having  the  advantage  of  a  lien,  may  have 
arranged  with  the  owners  that  the  goods  should  not  be  given  up  without 
such  voucher. 

Cur.  adv.  vult. 

Lord  Denman,  0.  J.,  on  a  subsequent  day  of  the  term,  (May  5,) 
delivered  the  judgment  of  the  court.  After  having  stated  the  pleadings 
and  the  facts  as  they  are  above  set  forth,  his  lordship  said, — 

On  moving  to  set  aside  this  verdict,  the  counsel  for  the  defendants 
argued  that  the  sale  by  auction  was  the  contract,  from  which,  and  the 
previous  advertisement,  it  was  apparent  that  the  plaintiff  knew  that  the 
defendants  were  only  agents,  and  who  the  principals  were,  and  that  the 
learned  judge  should  have  left  to  the  jury  to  say  whether  the  contract 
was  made  with  the  defendants  or  the  principals ;  urging  also  that,  if  the 
purchase-money  had  been  paid  at  the  proper  time,  the  plaintiff  would 
have  obtained  the  goods ;  and  contending  that  the  £100  must  be  taken 
r*9i-9n  ^  P^^*^  *°  ^^  principals,  and  might  be  proved  *under  the  fiat 
L  J  against  them;  and  that  the  £52,  paid  after  the  fiat,  had  been  ten- 
dered. And  he  cited  Moore  v.  Clementson,  2  Camp.  22,  to  show  that 
the  form  of  the  invoice  made  no  difference,  but  evidence  was  admissible 
to  show  who  was  the  real  contracting  party ;  contending  that,  from  the 
evidence  of  the  facts  and  the  custom,  the  invoice  had  the  same  effect  as 
if  it  stated  that  the  plaintiff  bought  of  the  defendants  for  Conpland  and 
Duncan,  payment  to  be  made  to  the  defendants. 

There  is  no  doubt  that  evidence  is  admissible,  on  behalf  of  one  of  the 
contracting  parties,  to-  show  that  the  other  was  agent  only,  though  con- 
tracting in  his  own  name,  and  so  to  fix  the  real  principal ;  but  it  is  clear 
that,  if  the  agent  contracts  in  such  a  form  as  to  make  himself  personally 
responsible,  he  cannot  afterwards,  whether  his  principal  were  or  were 
not  known  at  the  time  of  the  contract,  relieve  himself  from  that  respon- 
sibility. In  this  case  there  is  no  contract  signed  by  the  sellers,  so  as  to 
satisfy  the  Statute  of  Frauds,  until  the  invoice,  by  which  the  defendants 
represent  themselves  to  be  the  sellers  :  and  we  think  that  they  are  con- 
clusively bound  by  that  representation.  Their  object  in  so  representing 
was,  as  appeared  by  the  evidence  of  custom,  to  secure  the  passing  of  the 
money  through  their  hands,  and  to  prevent  its  being  paid  to  their  prin- 
cipals ;  but  in  so  doing  they  have  made  themselves  responsible ;  and  we 
think  it  impossible  to  read  the  invoice  in  the  sense  proposed. 

Rule  refused. 
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*WHEEE   AN   AGENT  CONTRACTS  AS  AGENT,  BUT  WITHOUT  DIS-  r:c24.Q-l 
CLOSING  THE  NAME  OP  HIS  PRINCIPAL,  THE  OTHER  CONTRACT-  L  J 

ING  PARTY  IS  NOT  BARRED  FROM  PROCEEDING  AGAINST  THE  PRIN- 
CIPAL, ALTHOUGH  HE  HAD  ORIGINALLY  DEBITED  THE  AGENT,  UNLESS 
IN  THE  MEANTIME  THE  PRINCIPAL  SHALL  HAVE  SETTLED  WITH  THE 
AGENT. 

THOMSON   V.   DAVENPORT. 

Feb.  6, 1829.— E.     9  B.  &  C.  IS.    Eng.  Com.  Law  Repa.,  vol.  IT. 

This  was  a  writ  of  error,  brought  upon  a  judgment  obtained  in  the 
Borough  Court  of  Liverpool  against  the  plaintiff  in  error.  The  plaintiff 
below  declared  for  goods  sold  and  delivered.  Plea,  general  issue.  Upon 
the  trial  before  the  mayor  and  bailiffs,  assisted  by  the  recorder,  a  bill  of 
exceptions  was  tendered  to  the  direction  given  by  the  mayor,  bailiffs,  &c., 
by  the  said  recorder  to  the  jury.  The  bill  of  exceptions  stated,  that  one 
Thomas  M'Kune  was  produced  and  examined  upon  oath  as  a  witness  by 
the  counsel  for  the  plaintiffs,  to  maintain  the  issue  on  their  parts.  And 
M'Kune  stated  in  evidence,  that  he,  M'Kune,  was  established  in  Liver- 
pool as  a  general  Scotch  agent,  and,  amongst  others,  acted  as  agent  for 
the  defendant,  who  resided  in  Dumfries ;  that  in  March,  1823,  he  received 
from  the  defendant  a  letter,  containing  an  order  to  purchase  various 
goods,  and,  amongst  others,  a  quantity  of  glass  and  earthenware;  which 
letter,  with  the  order,  was  produced  by  the  plaintiffs'  attorney,  and  was 
read  in  evidence  as  follows  : — "  Dumfries,  29th  March,  1823. — Annexed 
is  a  list  of  goods  which  you  will  procure  and  ship  per  Nancy.  Memo- 
randum of  goods  to  be  shipped  :  twelve  crates  of  Staffordshire  ware, 
crown  window  glass,  ten  square  boxes,"  &c.,  &c.  That,  he  M'Kune,  pro- 
vided himself  with  the  goods  mentioned  in  this  letter,  and  that  he  got 
the  glass  and  earthenware  from  the  plaintiffs,  who  were  glass  and  earthen- 
ware dealers  in  Liverpool;  that  at  the  time  he  ordered  the  glass  and 
earthenware,  he  saw  the  plaintiff,  Mountford  Fynney  himself,  and,  to 
the  best  of  his  recollection,  told  him,  that  he,  M'Kune,  had  an  order  to 
purchase  some  goods,  and  that  they  were  the  same  house  for  whom  he 
had  purchased  goods  from  *the  plaintiffs  the  preceding  year;  and  r^ofsoi 
he  also  stated,  to  the  best  of  his  recollection,  that  as  he  was  a  L  J 
stranger  to  the  nature  of  the  goods,  he  hoped  that  the  plaintiffs  would 
let  him  have  the  same  as  before,  to  save  him  from  blame  by  his  employer; 
but  he,  M'Kune,  did  not  show  the  plaintiffs  the  letter  containing  the 
order,  nor  did  he  mention  the  name  of  any  principal ;  that  he  then  either 
gave  the  plaintiff,  Mountford  Fynney,  a  copy  of  the  order,  or  produced 
to  him  the  original  order,  that  Fynney  might  himself  take  a  copy,  but 
he  rather  thought  the  former  was  the  fact,  and  that  the  plaintiff,  Fynney, 
did  not  see  the  original,  though  he  could  not  say  positively;  that  the 
plaintiff  accordingly  furnished  the  glass  and  earthenware,  the  amount  of 
which,  deducting  the  discount,  was  £193,  7s.  8d.,  but  adding  the  dis- 
count, £219,  10s.,  and  rendered  invoices  thereof  to  M'Kune,  headed 
thus  : — "  Mr.  Thomas  M'Kune  bought  of  John  and  James  Davenport" 
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(which  was  the  plaintiffs'  firm ;)  that  M'Kune  entered  the  net  amount, 
£193,  7s.  8c?.,  to  the  credit  of  the  plaintiffs  in  an  account  with  them  in 
his  books,  and  charged  the  same  sum,  with  the  addition  of  2  per  cent, 
for  the  commission,  to  the  debit  of  the  defendant  in  an  account  with 
him,  which  was  according  to  his  invariable  course  of  dealing ;  and  that 
he  sent  to  the  defendant  a  general  invoice  of  all  the  goods  purchased, 
comprising  the  glass  and  earthenware,  but  not  mentioning  the  plaintiffs' 
names ;  that  afterwards,  in  April,  1823,  and  before  the  credit  for  the 
goods  had  expired,  M'Kune  became  insolvent,  though  up  to  the  day  of 
his  stopping  payment  he  was  in  good  credit,  and  could  have  bought 
goods  on  trust  to  the  amount  of  £20,000 ;  whereupon  the  said  mayor 
and  bailiffs,  by  the  said  recorder,  after  stating  the  evidence,  told  the 
jury  that,  from  the  distance  of  time  since  the  sale  took  place,  there  was 
some  uncertainty  in  the  evidence  of  M'Kune  as  to  the  precise  words 
used  by  him  to  the  plaintiffs  at  the  time  he  gave  them  the  order  for  the 
goods ;  but  it  appeared  to  them,  (the  said  recorder,^  upon  the  evidence, 
that  the  name  of  the  defendant  as  principal  was  not  then  communicated 
or  known  to  the  plaintiffs;  and  directed  the  jury,  that  if  they  were  of 
opinion  that  the  defendant's  name  as  principal  was  mentioned  by  M'Kune 
to  the  plaintiffs  at  the  time  the  order  was  given,  or  that  the  plaintiffs 
V*9'^M  ^^^^  knew  that  the  defendant  *was  the  principal,  their  verdict 
L  J  ought  to  be  for  the  defendant ;  but  if  they  were  of  opinion  that 
the  defendant's  name  as  the  principal  was  not  mentioned  by  M'Kune  to 
the  plaintiffs  at  the  time  of  the  order  being  given,  and  that  the  plaintiffs 
did  not  then  know  that  the  defendant  was  the  principal,  and  they  did 
not  think,  upon  all  the  said  facts  of  the  case,  that  the  plaintiffs,  at  the 
time  of  the  order  being  given,  knew  who  the  principal  was,  so  that  they 
then  had  a  power  of  electing  whether  they  would  debit  the  defendant  or 
M'Kune,  they  ought  to  find  a  verdict  for  the  plaintiffs;  and  that,  although 
the  plaintiffs  at  the  time  of  the  sale  might  think  that  M'Kune  was  not 
buying  the  goods  upon  his  own  account,  yet  if  his  principal  was  not  com- 
municated or  made  known  to  them,  that  circumstance  ought  to  make  no 
difference  in  the  case.  The  jury,  after  finding  as  a  fact  that  the  letter 
containing  the  order  was  not  shown  and  made  known  to  the  plaintiffs, 
gave  their  verdict  for  the  plaintiffs  below  for  £219,  10s.  It  was  con- 
tended that  the.mayor  and  bailiffs,  by  the  recorder,  ought  to  have  directed 
the  jury,  that  if  they  were  satisfied  that  Davenport,  &c.,  at  the  time  of 
the  order  being  given,  knew  that  M'Kune  was  buying  the  goods  as  an 
agent,  even  though  his  principal  was  not  communicated  or  made  known 
to  them,  they,  by  afterwards  debiting  M'Kune,  and  so  rendering  the  said 
invoices,  had  elected  to  take  him  for  their  debtor,  and  had  precluded 
themselves  from  calling  on  Thomson. 

Joi/  for  the  plaintiff  in  error. — Davenport  and  Co.,  the  sellers  of  these 
goods,  knowing  that  M'Kune  was  an  agent,  and  electing  to  take  him  as 
their  debtor,  cannot  now  resort  to  Thomson.  The  two  following  propo- 
sitions will  not  be  disputed.  Where  the  seller  of  goods,  knowing  that 
the  buyer,  though  dealing  in  his  own  name,  is,  in  truth,  the  agent  of 
another,  elects  to  give  the  credit  to  such  buyer,  he  cannot  afterwards 
recover  their  value  from  the  principal.     On  the  other  hand,  if  the  seller 
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be  ignorant  at  the  time  of  the  sale  that  the  purchaser  is  buying  from 
another  person,  that  person  may  be  sued,  unless  where  the  seller  may 
have  abandoned  his  right  to  resort  to  him.  Of  these  two  propositions 
the  first  is  absolute,  the  second  conditional.  It  will  be  contended  that 
this  is  an  intermediate  case,  *and  altogether  new.  But  it  clearly  r#5,K9-i 
falls  within  the  first  of  the  above  propositions;  or,  if  it  can  be  L  "'J 
said  to  range  between  them  at  all,  it  is  not  equidistant,  but  approxi- 
mates to  the  first  more  nearly  than  to  the  second.  Or,  thirdly,  if  it  were 
practicable  to  force  it  nearer  to  the  second,  this  case  would  clearly  fall 
within  the  condition.  Here  the  sellers  were  distinctly  informed  that 
the  buyer  was  in  truth  the  agent  of  another,  and  yet  they  elected  to  give 
credit  to  such  agent.  They  have,  therefore,  thus  precluded  themselves 
from  recovering  over  against  the  principal.  They  chose  to  treat  the 
agent  as  their  debtor,  with  a  full  knowledge  that  the  goods  were  for 
another.  They  were  so  satisfied  to  have  the  agent  for  their  debtor,  that 
they  did  not  even  ask  the  name  of  his  principal.  It  was  natural  they 
should  prefer  him  to  a  house  at  Dumfries,  the  members  of  which  resided 
out  of  the  reach  of  the  laws  of  England.  It  will  be  said  that  they  could 
not  elect  to  take  him  as  their  debtor,  because  the  name  of  the  principal 
was  not  mentioned.  But  that  was  the  fault  of  the  sellers  :  they  did  not 
ask  the  name.  They  were  told  the  goods  were  for  a  house  at  Dumfries. 
There  was  no  attempt  at  concealment  on  the  part  of  the  buyer.  If  they 
had  not  fully  decided,  at  the  time  of  making  the  contract,  to  prefer 
M'Kune  to  any  house  in  Dumfries,  they  would  surely  have  inquired  for 
what  house  he  was  acting.  This  omission  made  their  preference  of  him 
manifest.  They  knew  not  only  that  M'Kune  was  buying  for  another, 
but  they  knew  also  the  description  of  that  other,  viz.,  a  house  in  Dum- 
fries. Beyond  this,  what  was  there  in  the  name  ?  Or,  if  anything 
worth  their  knowing,  their  ignorance  of  it  was  solely  imputable  to  their 
own  laches.  Caveat  venditor.  If  they  wilfully  closed  their  eyes  against 
further  light  then,  they  cannot  now  complain  that  it  was  imperfect. 
But  they  had  abundant  information  whereon  to  exercise  an  election,  and 
by  their  conduct  they  have  shown  that  they  preferred  to  take  M'Kune 
as  their  debtor.  The  name  of  the  principal  is  wholly  immaterial,  if  the 
sellers,  knowing  that  there  is  a  principal,  elect  to  take  the  agent  as  their 
debtor.  If  this  case,  therefore,  come  nearer  to  the  second  proposition, 
the  sellers  must  be  held  to  have  abandoned  their  right  to  resort  to  the 
principal.  This  doctrine  is  fully  established  byPatersoii  v.  Gandasequi, 
15  East,  62,  and  Addison  v.  Gandasequi,  *4  Taunt.  574;  and  r^^co-i 
partially  confirmed  by  Maanss  v.  Henderson,  1  East,  335,  where  L  -  J 
it  was  held  to  be  a  sufficient  intimation  of  the  agent's  character,  that  he, 
in  time  of  war,  described  a  ship  as  neutral.  It  is  consonant  to  the  gene- 
ral principle  of  the  law  merchant,  as  evinced  by  its  admission  in  the 
case  of  foreign  principals.  And  as,  in  respect  to  the  difference  of  courts 
and  the  difficulties  of  executing  process,  a  Scotchman  domiciled  in  Dum- 
fries stands  much  in  the  same  position  as  a  foreigner,  the  same  rule 
should  hold  as  to  both.  In  point  of  law,  therefore,  this  doctrine  is  con- 
sistent with  the  decisions  in  analogous  cases ;  in  point  of  oommercial 
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policy,  it  is  expedient ;  and  in  point  of  equity,  between  these  parties,  it 
is  just. 

Patteson,  contra. — It  is  undoubtedly  established  by  the  authorities, 
that  if  the  seller  knows  that  there  is  a  principal,  and  also  who  that  prin- 
cipal is,  and  afterwards  gives  credit  to  the  agent,  he  thereby  makes  his 
election,  and  abandons  his  right  to  resort  to  the  principal.  But  in  this 
case  the  seller  did  not,  either  at  the  time  of  the  sale  or  at  the  time  when 
he  gave  credit  to  the  agent,  know  the  name  of  the  principal ;  he  had 
not,  therefore,  the  power  of  making  any  election.  This  case,  therefore, 
does  not  fall  within  the  authorities  cited.  On  the  other  hand,  it  is 
clearly  established,  that  if  the  seller  does  not  at  the  time  of  the  sale 
know  that  the  buyer  is  an  agent,  he  may,  when  he  discovers  the  fact, 
sue  the  principal,  although  in  the  meantime  he  has  given  credit  to  the 
agent.  The  present  is  an  intermediate  case,  for  here  the  seller  knew  at 
the  time  of  the  sale  that  the  buyer  was  an  agent,  but  did  not  know  for 
whom  he  was  agent.  The  seller  was  not  bound  to  inquire  the  name  of 
the  principal ;  and  therefore  this  case  belongs  to  the  latter,  rather  than 
the  former  class.  The  seller  cannot  make  his  election  between  the  agent 
and  principal  until  he  knows  who  the  principal  is ;  for  the  election  im- 
plies a  comparison  of  their  individual  credit.  The  right  to  resort  to  the 
principal  could  be  determined  only  by  reason  of  the  seller  having  exer- 
cised an  election,  and  that  right  was  not  put  an  end  to  in  this  case, 
because  no  election  was  or  could  be  exercised.  Neither  is  the  buyer  in- 
jured by  the  seller  suing  the  principal ;  the  credit  had  not  expired  when 
P^„p. ,-,  the  action  was  commenced,  nor  had  the  *buyer  settled  any 
L  J  account  with  his  principal.  The  buyer,  therefore  is  not  in  a 
worse  situation  than  he  was  before.  Wilson  v.  Hart,  7  Taunt.  296,  and 
Seymour  v.  Pychlau,  1  B.  and  A.  14,  show  that  the  rule  as  to  dis- 
charging the  principal  is  not  to  be  extended.  As  to  the  argument  from 
inconvenience,  if  an  unknown  principal  is  not  to  be  liable  when  dis- 
covered, great  inconvenience  will  follow.  The  majority  of  contracts  are 
made  by  agents  who  are  known  to  be  agents,  but  the  names  of  their  prin- 
cipals are  not  known.  In  Moore  v.  Clementson,  2  Camp.  22,  it  was  held, 
that  although  a  factor  sells  goods  as  a  principal,  yet,  if,  before  they  are  all 
delivered,  and  before  any  part  of  them  is  paid  for,  the  purchaser  is  in- 
formed that  they  belong  to  a  third  person,  in  an  action  by  the  latter  for 
the  price  of  them,  the  purchaser  cannot  set  off  a  debt  due  to  him  from 
the  factor.  Lord  Ellenborough  there  says,  "  A  man  who  is  in  the  habit 
of  selling  the  goods  of  others,  may  likewise  sell  goods  of  his  own  ;  and 
where  he  sells  goods  as  a  principal,  with  the  sanction  of  the  real  owner, 
the  purchaser,  who  is  thus  led  to  give  him  credit,  shall  on  no  account  _ 
afterwards  be  deprived  of  his  set-off  by  the  intervention  of  a  third  per- 
son. But  here  there  was  express  notice  to  the  purchaser,  before  the 
contract  was  completed,  that  Green,  in  this  particular  transaction,  acted 
only  as  a  factor."  In  Kailton  v.  Hodgson,  Paterson  v.  Gandasequi,  15 
East,  64,  the  sellers  gave  credit  to  Smith,  Lindsay,  and  Co. ;  but  it  was 
held,  they  might  maintain  an  action  against  the  defendant,  who  had  had 
the  goods.  The  defendant  here  has  had  the  goods,  and  in  justice  ought 
to  pay  for  them,  unless  the  plaintiff  has  done  anything  to  preclude  him- 
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self  from  suing,  or  unless  it  be  shown  that  by  suing  the  defendants  he 
is  altering  the  rights  of  other  parties,  and  neither  of  those  things-  can  be 
shown. 

Lord  Tenterden,  C.  J. — I  am  of  opinion  that  the  direction  given  by 
the  learned  recorder  in  this  case  was  right,  and  that  the  verdict  was  also 
right.  T  take  it  to  be  a  general  rule,  that  if  a  person  sells  goods,  sup- 
posing at  the  time  of  the  contract  he  is  dealing  with  a  principal,  but 
afterwards  discovers  that  the  person  with  whom  he  has  been  dealing  is 
not  the  principal  in  the  transaction,  but  agent  for  a  third  person,  though 
he  may  *in  the  meantime  have  debited  the  agent  with  it,  he  may  r^cncc-i 
afterwards  recover  the  amount  from  the  real  principal,  subject,  L  J 
however,  to  this  qualification,  that  the  state  of  the  account  between  the 
principal  and  the  agent  is  not  altered  to  the  prejudice  of  the  principal. 
On  the  other  hand,  if  at  the  time  of  the  sale  the  seller  knows,  not  only 
that  the  person  who  is  nominally  dealing  with  him  is  not  principal  but 
agent,  and  also  knows  who  the  principal  really  is,  and  notwithstanding 
all  that  knowledge,  chooses  to  make  the  agent  his  debtor,  dealing  with 
him  and  him  alone,  then,  according  to  the  cases  of.  Addison  v.  Gandas- 
equi,  4  Taunt.  574,  and  Paterson  v.  Gandasequi,  15  East,  62,  the 
seller  cannot  afterwards,  on  the  failure  of  the  agent,  turn  round  and 
charge  the  principal,  having  once  made  his  election  at  the  time  when  he 
had  the  power  of  choosing  between  the  one  and  the  other.  The  present 
is  a  middle  case.  At  the  time  of  the  dealing  for  the  goods,  the  plain- 
tiffs were  informed  that  M'Kune,  who  came  to  them  to  buy  the  goods, 
was  dealing  for  another,  that  is,  that  he  was  an  agent,  but  they  were  not 
informed  who  the  principal  was.  They  had  not,  therefore,  at  that  time, 
the  means  of  making  their  election.  It  is  true  that  they  might,  per- 
haps, have  obtained  those  means  if  they  had  made  further  inquiry ;  but 
they  made  no  further  inquiry.  Not  knowing  who  the  principal  really 
was,  they  had  not  the  power  at  that  instant  of  making  their  election. 
That  being  so,  it  seems  to  me  that  this  middle  case  falls  in  substance 
and  effect  within  the  first  proposition  which  I  have  mentioned,  the  case 
of  a  person  not  known  to  be  an  agent  j  and  not  within  the  second,  where 
the  buyer  is  not  merely  known  to  be  agent,  but  the  name  of  his  prin- 
cipal is  also  known.  There  may  be  another  case,  and  that  is  where  a 
British  merchant  is  buying  for  a  foreigner.  According  to  the  universal 
understanding  of  merchants,  and  of  all  persons  in  trade,  the  credit  is 
then  considered  to  be  given  to  the  British  buyer,  and  not  to  the 
foreigner.  In  this  case  the  buyers  lived  at  Dumfries ;  and  a  question 
might  have  been  raised  for  the  consideration  of  the  jury,  Whether,  in 
consequence  of  their  living  at  Dumfries,  it  may  not  have  been  understood 
among  all  persons  at  Liverpool,  where  there  are  great  dealings  with 
Scotch  houses,  that  the  plaintiffs  had  given  credit  to  M'Kune  only,  and 
not  to  a  person  *living,  though  not  in  a  foreign  country,  yet  in  r*256n 
that  part  of  the  king's  dominions  which  rendered  him  not  L  J 
amenable  to  any  process  of  our  courts  ?  But,  instead  of  directing  the 
attention  of  the  recorder  to  any  matter  of  that  nature,  the  point  insisted 
upon  by  the  learned  counsel  at  the  trial  was,  that  it  ought  to  have  been 
part  of  the  direction  to  the  jury,  that  if  they  were  satisfied  the  plaintiffs, 
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at  the  time  of  the  order  being  given,  knew  that  M<Kune  was  buying  goods 
for  another,  even  though  his  principal  might  not  be  made  known  to  them, 
they  by  afterwards  debiting  M'Kune  had  elected  him  for  their  debtor. 
The  point  made  by  the  defendant's  counsel,  therefore,  was,  that  if  the 
plaintiflFs  knew  that  M'Kune  was  dealing  with  them  as  agent,  though  they 
did  not  know  the  name  of  the  principal,  they  could  not  turn  round  on  him. 
The  recorder  thought  otherwise  :  he  thought  that  though  they  did  not 
know  that  M'Kune  was  buying  as  agent,  yet,  if  they  did  not  know  who 
his  principal  really  was,  so  as  to  be  able  to  write  him  down  as  their 
debtor,  the  defendant  was  liable,  and  so  he  left  the  question  to  the  jury, 
and  I  think  he  did  right  in  so  doing.  The  judgment  of  the  court  below 
must  therefore  be  affirmed. 

Batlet,  J. — There  may  be  a  course  of  trade  by  which  the  seller  will 
be  confined  to  the  agent  who  is  buying,  and  not  be  at  liberty  at  all  to 
Jook  to  the  principal.  Generally  speaking,  that  is  the  case  where  an 
agent  here  buys  for  a  house  abroad.  There  may  also  have  been  evidence 
of  a  course  of  trade,  applicable  to  an  agent  living  here  acting  for  a  firm 
resident  in  Scotland.  But  that  does  not  appear  to  have  been  made  a 
point  in  this  case,  and  it  is  not  included  in  the  objection  which  is  now 
made  to  the  charge  of  the  recorder.  In  my  opinion,  the  direction  of  the 
recorder  was  right ;  and  it  was,  with  the  limits  I  have  mentioned,  per- 
fectly consistent  with  the  justice  of  the  case.  Where  a  purchase  is  made 
by  an  agent,  the  agent  does  not  of  necessity  so  contract  as  to  make  him- 
self personally  liable ;  but  he  may  do  so.  If  he  does  make  himself  person- 
ally liable,  it  does  not  follow  that  the  principal  may  not  be  liable  also, 
subject  to  this  qualification,  that  the  principal  shall  not  be  prejudiced  by 
being  made  personally  liable,  if  the  justice  of  the  case  is  that  he  should 
r*9'i7Tl  ""*  ^^  personally  liable.  If  the  principal  *has  paid  the  agent,  or 
L  -I  if  the  state  of  accounts  between  the  agent  here  and  the  principal 
would  make  it  unjust  that  the  seller  should  call  on  the  principal,  the 
fact  of  payment,  or  such  a  state  of  accounts,  would  be  an  answer  to  the 
action  brought  by  the  seller  where  he  had  looked  to  the  responsibility  of 
the  agent.  But  the  seller,  who  knows  who  the  principal  is,  and  instead 
of  debiting  that  principal,  debits  the  agent,  is  considered,  according  to 
the  authorities  which  have  been  referred  to,  as  consenting  to  look  to  the 
agent  only,  and  is  thereby  precluded  from  looking  to  the  principal.  But 
there  are  cases  which  establish  this  position,  that  although  he  debits  the 
agent  who  has  contracted  in  such  a  way  as  to  make  himself  personally 
liable,  yet,  unless  the  seller  does  something  to  exonerate  the  principal, 
and  to  say  that  he  will  look  to  the  agent  only,  he  is  at  liberty  to  look  to 
the  principal  when  that  principal  is  discovered.  In  the  present  case  the 
seller  knew  that  there  was  a  principal ;  but  there  is  no  authority  to  show 
that  mere  knowledge  that  there  is  a  principal,  destroys  the  right  of  the 
seller  to  look  to  that  principal  as  soon  as  he  knows  who  that  principal  is, 
provided  he  did  not  know  who  he  was  at  the  time  when  the  purchase 
was  originally  made.  It  is  said,  that  the  seller  ought  to  have  asked  the 
name  of  the  principal,  and  charged  him  with  the  price  of  the  goods. 
By  omitting  to  do  so,  he  might  have  lost  his  right  to  claim  payment 
from  the  principal,  had  the  latter  paid  the  agent,  or  had  the  state  of  the 
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acconnts  between  the  principal  and  the  agent  been  such  as  to  make  it 
unjust  that  the  former  should  be  called  upon  to  make  the  payment.  But 
in  a  case  circumstanced  as  this  case  is,  where  it  does  not  appear  but  that 
the  man  who  has  had  the  goods  has  not  paid  for  them,  what  is  the  jus- 
tice of  the  case  ?  That  he  should  pay  for  them  to  the  seller  or  to  the 
solvent  agent,  or  to  the  estate  of  the  insolvent  agent,  who  has  made  no 
payment  in  respect  of  these  goods.  The  justice  of  the  case  is,  as  it  seems 
to  me,  all  on  one  side,  namely,  that  the  seller  shall  be  paid,  and  that  the 
buyer  (the  principal)  shall  be  the  person  to  pay  him,  provided  he  has  not 
paid  anybody  else.  Now,  upon  the  evidence  it  appears  that  the  defendant 
had  the  goods,  and  has  not  paid  for  them  either  to  M'Kune  or  to  the 
present  plaintiffs,  or  to  anybody  else.  He  will  be  liable  to  pay  for  them 
either  to  the  *plaintiff8,  or  to  M'Kune's  estate.  The  justice  of  r^oco-i 
the  case,  as  it  seems  to  me,  is,  that  he  should  pay  the  plaintiffs  L  J 
who  were  the  sellers,  and  not  any  other  person.  I  am,  therefore,  of 
opinion  that  the  direction  of  the  recorder  was  right. 

LiTTLEDALE,  J. — The  general  principle  of  law  is,  that  the  seller  shall 
have  his  remedy  against  the  principal  rather  than  against  any  other  per- 
son. Where  goods  are  bought  by  an  agent,  who  does  not  at  the  time 
disclose  that  he  is  acting  as  agent,  the  vendor,  although  he  has  debited 
the  agent,  may,  upon  discovering  the  principal,  resort  to  him  for  payment. 
But  if  the  principal  be  known  to  the  seller  at  the  time  when  he  makes 
the  contract,  and  he,  with  a  full  knowledge  of  the  principal,  chooses  to 
debit  the  agent,  he  thereby  makes  his  election,  and  cannot  afterwards 
charge  the  principal.  Or  if  in  such  a  case  he  debits  the  principal,  he  can- 
not afterwards  charge  the  agent.  There  is  a  third  case ;  the  seller  may, 
in  his  invoice  and  bill  of  parcels,  mention  both  principal  and  agent ;  he  may 
debit  A.  as  a  purchaser  for  goods  bought  through  B.  his  agent.  In  that 
case,  he  thereby  makes  his  election  to  charge  the  principal,  and  cannot  af- 
terwards resort  to  the  agent.  The  general  principle  is,  that  the  seller  shall 
have  his  remedy  against  the  principal,  although  he  may  by  electing  to  take 
the  agent  as  his  debtor,  abandon  his  right  against  the  principal.  The 
present  case  differs  from  any  of  those  which  I  have  mentioned.  Here 
the  agent  purchased  the  goods  in  his  own  name.  The  name  of  the  prin- 
cipal was  not  then  known  to  the  seller,  but  it  afterwards  came  to  his 
knowledge.  It  seems  to  me  to  be  more  consistent  with  the  general 
principle  of  law  that  the  seller  shall  have  his  remedy  against  the  princi- 
pal, rather  than  against  any  other  person,  to  hold  in  this  case  that  the 
seller,  who  knew  that  there  was  a  principal,  but  did  not  know  who  that 
principal  was,  may  resort  to  him  as  soon  as  he  is  discovered.  Here  the 
agent  did  not  communicate  to  the  seller  sufficient  information  to  enable 
him  to  debit  any  other  individual.  The  seller  was  in  the  same  situation, 
as  if  at  the  time  of  the  contract  he  had  not  known  that  there  was  any 
principal  besides  the  person  with  whom  he  was  dealing,  and  had  after- 
wards discovered  that  the  goods  had  been  purchased  on  account  of  ano- 
ther ;  and,  in  that  *case,  it  is  clear  that  he  might  have  charged  r^ncQT 
the  principal.  It  is  said,  that  he  ought  to  have  ascertained  by  L  J 
inquiry  of  the  agent  who  the  principal  was,  but  I  think  that  he  was  not 
bound  to  make  such  inquiry,  and  that  by  debiting  the  agent  with  the 
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price  of  the  goods,  he  has  not  precluded  himself  from  resorting  to  the 
principal,  whose  name  was  not  disclosed  to  him.  It  might  have  been 
made  a  question,  whether  it  was  not  a  defence  to  this  action  that  the 
principal  resided  in  Scotland.  But  that  was  not  a  point  made  at  the 
trial,  nor  noticed  in  the  bill  of  exceptions ;  we  cannot,  therefore,  take  it 
into  our  consideration.  For  the  reasons  already  given,  I  think  the  plaiu- 
tiflF  is  entitled  to  recover. 

Judgment  affirmed. 
Parke,  J.,  having  been  concerned  as  counsel  in  the  cause,  gave  no 
opinion. 


WHERE  AN  AGENT  CONTRACTS  IN  HIS  OWN  NAME,  AND  THE  OTHER  CON- 
TRACTING PARTY  KNOWS  THAT  HE  IS  ACTING  FOR  A  PRINCIPAL,  AND 
ALSO  KNOWS  WHO  THE  PRINCIPAL  REALLY  IS,  AND  CHOOSES  TO  MAKE 
THE  PRINCIPAL  HIS  DEBTOR,  DEALING  WITH  HIM  ONLY,  HE  CANNOT 
AFTERWARDS  ON  THE  FAILURE  OF  THE  AGENT  PROCEED  AGAINST  THE 
PRINCIPAL. 

PATEESON    V.    GANDASEQUI. 
Jan.  31,  1812.— E.     15  East,  61. 

This  was  an  action  for  goods  sold,  and  upon  the  common  money 
counts. 

At  the  trial  before  Lord  Ellenborough,  C.  J.  at  the  London  sittings 
after  last  Trinity  Term,  the  following  facts  appeared  : — 

.  The  defendant  was  a  Spanish  merchant,  and  a  director  of  the  Phillip- 
pine  Trading  Company  at  Madrid,  with  which  he  was  engaged  in  adven- 
tures to  a  large  amount.  In  January,  1810,  being  then  in  London,  he 
r*2fi01  ^'"'P^'^y^'i  Messrs.  Larrazabal  and  Co.  *of  London,  MercTiants,  to 
L  J  purchase  for  him  various  assortments  of  goods  for  the  foreign 
market,  for  which  they  were  to  charge  a  commission  of  2  per  cent.  Lar- 
razabal and  Co.  accordingly  applied  to  the  plaintiffs,  requesting  them  to 
send  to  their  counting-house  an  assortment  of  silk  hose  with  their  terms 
and  prices.  Paterson,  Jun.,  waited  on  them  at  the  time  and  place 
appointed,  with  the  patterns,  terms,  and  prices  ;  at  which  time  the  defend- 
ant was  present  at  the  counting-house,  and  the  samples  were  handed  over 
to  him.  He  inspected  them,  and  selected  such  articles  as  he  required ; 
apd  the  terms  and  prices  were  also  showa  to  him  and  left  there.  On  the 
6th  of  January,  the  plaintiffs  received  from  Larrazabal  and  Co.  an  order 
in  writing  for  574  dozen  of  silk  hose,  to  be  ready  in  town  on  or  before 
the  20th  of  February  next,  the  payment  as  agreed  upon.  (Signed) 
Larrazabal,  Menoyo,  and  Trotiaga ;  and  shortly  after  another  order  for 
150  dozen  more,  with  the  like  signature.  Both  these  orders  were  given 
by  Larrazabal  and^  Co.  for  the  use  of  and  in  execution  of  the  orders 
received  by  them  from  the  defendant.     The  goods  were  sold  by  the 
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plaiatiffs  on  the  credit  of  Larrazabal  and  Co.,  the  invoices  were  made  out 
in  their  names  and  sent  to  them,  and  Larrazabal  debited  the  defendant 
with  the  amount.  Soon  after,  and  before  the  credit  had  expired,  Larra- 
bal  and  Co.  became  insolvent;  and  thereupon  the  plaintiffs  demanded 
payment  of  the  defendant ;  which  being  refused,  the  present  action  was 
brought. 

Lord  Ellenborough,  C.  J.,  being  of  opinion  upon  these  facts,  that 
the  plaintiffs  had  dealt  with  Larrazabal  and  Co.  upon  their  sole  and  indi- 
vidual credit,  knowing  that  the  purchases  they  made  were  on  account  of 
the  defendant,  directed  a  nonsuit.     In  the  following  term  it  was  moved 
to  set  aside  the  nonsuit,  on  the  ground  of  assimilating  this  case  of  a  dor- 
mant principal  to  that  of  a  dormant  partner,  where,  though  the  party 
furnishing  goods  to  the  ostensible  partners  intended  at  the  time  to  give 
credit  only  to  them,  yet  he  may  afterwards  pursue  his  remedy  against  the 
dormant  partner,  when  discovered.     A  rule  Nisi  having  been  granted, 
"ihe  Attorney- General,  Marri/at,  and  Littledale,  now  *ahowed  ri^ina-i-i 
cause  against  it ;  and  observed  upon  the  facts  of  the  case,  that  L         J 
the  defendant,  a  foreigner,  not  wishing  to  pledge  his  credit  in  a  British 
market,  employed  Larrazabal  and  Co.  to  make  purchases  for  him  on  their 
own  account,  to  whom  he  was  to  be  answerable  for  the  purchases  so  made. 
The  plaintiffs  dealt  with  Larrazabal  and  Co.  as  purchasers,  and  gave 
them  credit  for  the  goods,  being  aware  at  the  time  that  they  were  pur- 
chased by  Larrazabal  and  Co.  on  account  of  the  defendant.     If  the  defend- 
ant were  to  be  held  liable  for  the  goods  to  these  plaintiffs,  he  will  have  to 
pay  twice  for  them ;  being  clearly  liable  to  Larrazabal  and  Co.     [Lord 
Ellenbokough,  C.  J. — ^I  have  had  instances  perpetually  before  me, 
where  the  foreign  trader,  not  choosing  to  make  himself  liable,  has  gone 
with  his  agent  to  the  tradesmen,  and  bought  goods  in  the  agent's  name. 
I  do  not  find  any  case  which  decides  that  where  a  person  sells  goods  to 
an  agent,  with  a  knowledge  of  his  principal  at  the  time,  and  gives  credit 
to  the  agent,  he  can  recover  against  the  principal.]     ^Garrow  for  the 
plaintiffs,  observed,  that  the  whole  of  the  argument  on  behalf  of  the  plain- 
tiffs was,  that  the  defendan  t  was  not  known  to  the  plaintiffs  at  the  time  of  the 
sale  to  be  the  principal.]     The  facts  show  the  contrary.     The  defendant, 
it  appears,  was  present  at  the  time,  and  pointed  out  to  the  plaintiffs  the 
different  articles  which  he  required,  and  selected  them  from  the  patterns. 
The  only  ground,  therefore,  for  holding  the  defendant  liable  is,  that  the 
goods  ultimately  came  to  his  hands.     But  if  this  were  enough,  every 
foreign  colonist  who  consigns  his  produce  to  his  correspondent  in  this 
country,  and  receives  in  return  from  the  merchant  here  a  cargo  purchased 
in  the  British  market,  would  be  liable  to  the  various  dealers  of  whom  the 
articles  composing  such  cargo  were  purchased.     But  it  has  never  been 
attempted  to  charge  the  West  India  planter  in  these  cases;  the  reason  of 
which  is,  that,  as  between  him  and  the  dealers,  it  is  understood  that  the 
merchant  here  purchases  on  his  own  account.     There  is  no  custom  to 
control  that  particular  branch  of  trade,  except  what  arises  out  of  the 
understanding  of  the  parties  :  where  the  dealings  therefore  are  similar, 
the  understanding  must  be  the  same.     Here  the  defendant  stands  pre- 
cisely in  the  same  situation  as  the  West  India  planter.     He  who  employs 
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r*9ft9i  another  to  purchase  *for  him  may  indeed  be  liable,  although  the 
L  J  seller  gave  him  no  credit,  if  it  shall  turn  out  that  he  is  the  actual 
purchaser ;  but  there  is  nothing  in  this  transaction,  or  in  the  nature  of 
Larrazabal's  employment,  to  show  that  the  defendant  was  the  purchaser 
from  the  plaintiffs ;  on  the  contrary,  the  engagement  between  them  was 
made  with  the  express  view  of  exempting  him  from  all'such  liability;  and 
the  plaintiffs  by  their  mode  of  dealing  have  shown  that  they  so  under- 
stood it,  and  cannot  therefore  now  resort  to  him.  [Lord  ELLENBORorGH, 
C.  J. — The  case  in  which  I  remember  that  the  liability  of  a  principal 
was  carried  furthest  was  Powel  v.  Nelson,  upon  the  western  circuit,  of 
which  Mr.  Justice  Lawrence  had  a  MS.  note.  There  a  factor  made  pur- 
chases for  his  principal,  who  made  payments  to  him  on  account.  After- 
wards the  factor  was  pressed  for  payment  by  a  letter  which  came  to  the 
hands  of  the  principal,  who  transmitted  it  to  the  factor,  and  with  a  know- 
ledge of  the  fact  paid  him  the  residue.  It  was  held  by  Lord  Mansfield, 
G.  J.,  that  the  principal  was  liable  over  to  the  sellers  for  the  money  he 
had  so  paid  to  his  factor  after  notice.]  The  Attorney-General  said  he 
believed  that  the  case  went  farther,  and  that  the  principal  there  was  held 
liable  to  the  whole  amount  of  the  purchases.  [Le  Blanc,  J. — I  should 
think  not :  the  case  can  hardly  be  supported  to  that  extent.]  If  the 
seller  be  at  liberty  to  follow  every  person  into  whose  hands  the  goods 
may  have  come,  it  will  create  endless  confusion."  A  broker  may  have 
purchased  on  account  of  several  principals,  and  may  have  received  from 
each  of  them  payments  on  the  general  account,  oi;  may  have  made  such 
payments  to  the  seller :  in  these  cases  how  could  the  seller  apportion 
such  payments  so  as  to  charge  each  person  with  his  proportional  residue  ? 
There  are  many  instances  where  the  principal  is  not  liable ;  as  in  build- 
ing contracts ;  and  yet  the  work  done  and  materials  found  are  for  the 
principal  only.  [Lord  Ellenboeouqh  mentioned  a  late  case  of  Bramah 
V.  Lord  Abingdon,  where  the  defendant  had  contracted  with  a  surveyor, 
who  ordered  goods  from  the  plaintiff  for  the  use  of  the  defendant's  house ; 
and  yet  he  was  held  not  liable.]  In  the  present  case  it  appears  further, 
that  the  plaintiffs  have  made  their  election  to  charge  Larrazabal  and  Co. 
r*9fiR1  ^^  delivering  the  invoices  to  and  ^debiting  them  with  the  price; 
L  "  J  after  which  they  cannot  resort  to  the  defendant.  There  may  be 
a  shifting  liability  from  the  broker  to  the  principal,  when  the  latter  is 
disclosed ;  but  if  once  the  election  be  made  that  liability  ceases;  for  the 
plaintiffs  cannot  have  two  concurrent  debtors. 

Garrow,  Park,  and  Richardson,  contra. — There  is  no  circumstance 
in  this  case  to  show  that  the  plaintiffs  knew  at  the  time  of  the  sale  that 
the  defendant  was  the  principal,  except  that  of  his  happening  to  be  at 
the  counting-house  when  the  goods  were  selected.  So  far  from  knowing 
him  to  be  the  principal,  it  does  not  appear  that  they  knew  him  even  by 
name.  The  circumstance  of  their  making  out  the  bills  of  parcels  to 
Larrazabal  and  Co.  carries  the  case  no  further ;  for  that  was  done  at  a 
time  when  they  were  ignorant  of  the  defendant's  liability ;  which  is  an 
answer  also  to  the  argument  derived  from  the  supposed  election  of  the 
plaintiffs  to  resort  to  Larrazabal  and  Co.  only ;  it  being  impossible  for 
them  to  have  made  any  such  election  until  they  knew  the  parties  between 
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whom  they  might  elect.  It  is,  therefore,  the  common  case  of  a  broker 
who  has  made  purchases  for  his  principal  without  mentioning  his  name, 
in  which  the  principal  has  always  been  held  liable ;  as  in  Waring  v. 
Favenck,  1  Camp.  N.  P.  Cas.  85,  and  Kymer  v.  Suwercropp,  1  Camp. 
N.  P.  Cas.  109.  In  Eailton  v.  Hodgson,  London  sittings  after  Trinity 
Term,  1804,  and  Peele  v.  Hodgson,  at  the  sittings  after  Michaelmas 
Term,  ]  804,  where  the  defendant  bought  goods  of  the  plaintiffs,  in  the 
name  and  upon  the  credit  of  Smith  and  Co. ;  but  those  purchases  were 
made  in  reality  on  his  own  account ;  he  was  held  to  be  liable.  Mans- 
field, C.  J.,  said.  Suppose  a  principal  authorizes  a  factor  to  sell  goods, 
and  he  sells  them  in  his  own  name,  the  principal  may  dall  on  the  vendee 
for  payment.  Suppose  the  defendant  had  not  been  known  to  be  the 
buyer,  he  would  still  have  been  liable ;  Smith  and  Co.  would  only  have 
been  nominal  buyers.  So  in  Scrimshire  v.  Alderton,  2  Stra.  1182,  even 
where  a  factor  sold  on  a  del  credere  commission,  the  vendee  was  held 
liable  to  the  owner  of  the  goods  after  notice  given  not  to  pay  the  factor. 
This  is  not  like  the  case  put  of  a  foreign  principal  residing  abroad ;  for 
the  defendant  was  resident  here,  and  establishing  *a  house  of  r^oi-j^-i 
trade.  Neither  can  it  be  compared  with  that  of  a  person  engag-  L  J 
ing  with  a  surveyor  in  a  building  contract ;  because  there  the  persons 
employed  under  the  surveyor  have  notice  by  the  course  of  the  trade  that 
they  are  dealing  with  h'ira  only.  Here  if  the  defendant  had  wished  to 
exempt  himself  from  the  ordinary  liability,  he  should  have  given  notice 
to  the  sellers  that  they  were  to  look  to  Larrazabal  and  Co.  only.  No 
confusion  will  arise  from  holding  the  defendant  liable,  because  the  goods 
here  were  bought  wholly  on  his  account,  and  not,  as  in  the  case  supposed, 
on  the  account  of  several  principals. 

Lord  Ellenborodgh,  C.  J. — The  court  have  not  the  least  doubt  that 
if  it  distinctly  appeared  that  the  defendant  was  the  person  for  whose  use 
and  on  whose  account  the  goods  were  bought,  and  that  the  plaintiffs  knew 
that  fact  at  the  time  of  the  sale,  there  would  not  be  the  least  pretence 
for  charging  the  defendant  in  this  action.  But  the  doubt  is  whether 
that  does  sufficiently  appear  by  the  evidence.  It  appears  that  the  de- 
fendant was  present  at  the  counting-house  of  Larrazabal,  where  one  of 
the  plaintiffs  had  come  by  appointment,  and  in  his  presence  inspected 
and  selected  such  of  the  articles  as  he  required ;  that  the  goods  were 
afterwards  ordered  by  Larrazabal  and  Co.,  credit  given  to  them,  and  the 
invoices  made  out  in  their  name,  and  sent  to  them.  The  question  is, 
Whether  all  this  was  done  with  a  knowledge  of  the  defendant  being  the 
principal  ?  The  law  has  been  settled  by  a  variety  of  cases,  that  an 
unknown  principal,  when  discovered,  is  liable  on  the  contract  which  his 
agent  makes  for  him ;  but  that  must  be  taken  with  some  qualification, 
and  a  party  may  preclude  himself  from  recovering  over  against  the  prin- 
cipal, by  knowingly  making  the  agent  his  debtor.  It  certainly  appeared 
to  me  at  the  trial  that  the  plaintiffs  knew  of  the  defendant  being  the 
principal,  and  had  elected  to  take  Larrazabal  and  Co.  as  their  debtors, 
or  I  should  not  have  nonsuited  the  plaintiffs;  but  as  there  may  perhaps 
be  a  doubt  upon  the  evidence,  whether  the  plaintiffs  had  a  perfect  know- 
ledge of  that  fact,  it  may  be  as  well  to  have  it  reconsidered. 
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Grose,  J. — I  think  that  the  plaintiflFs  in  this  case  might  *have 
L  -I  elected  whom  they  would  have  for  their  debtor;  and  here  they 
seem  to  have  made  their  election.  That,  however,  is  the  only  doubt 
which  is  fit  to  be  considered. 

Le  Blanc,  J. — It  will  be  material  to  have  the  facts  inquired  into 
more  fully,  in  order  to  ascertain  whether  the  tradesmen  sold  to  the  agents 
with  a  knowledge  of  the  party  for  whom  they  were  buying;  or  whether, 
without  such  knowledge,  they  chose  to  give  credit  to  the  agents,  whether 
buying  for  another  or  for  themselves.  Many  of  the  cases  may,  perhaps, 
be  found  distinguishable  from  this  by  their  not  falling  precisely  within 
the  doctrine  applicable  to  principal  and  broker;  and  it  may  be  necessary 
to  consider  in  the  present  case,  whether  any  distinction  can  be  made 
between  a  home  and  a  foreign  principal. 

Batlet,  J. — There  maybe  a  particular  course  of  dealing  with  respect 
to  trade  in  favour  of  a  foreign  principal,  that  he  shall  not  be  liable  in 
cases  where  a  home  principal  would  be  liable ;  that  would  be  a  question 
for  the  jury.  I  have  generally  understood  that  the  seller  may  look  to 
the- principal  when  he  discovers  him,  unless  he  has  abandoned  his  right 
to  resort  to  him.  I  agree  that  where  the  seller  knows  the  principal  at 
the  time,  and  yet  elects  to  give  credit  to  the  agent,  he  must  be  taken  to 
have  abandoned  such  right,  and  cannot  therefore  afterwards  charge  the 
principal.  I  think  it  should  be  re-considered  iii  this  case  whether  the 
plaintiffs  did  so. 

Bule  absolute. 


r*9f5fin   *^  PRINCIPAL  IS   NOT  LIABLE   FOR  ANT  DAMAGE   OCCASIONED 
L  J  BY  THE  ACTS  OF  A  SUB-AGENT. 

I.— QUAKMAN   V.    BUKNETT. 

Easter  Term,  1840.— E.     6  Mees.  &  W. 

Case. — The  declaration  stated,  that  the  plaintiff,  on  the  21st  December, 
1838,  was  possessed  of  a  carriage,  to  wit,  a  chaise,  of  great  value,  &c., 
and  of  a  horse  then  drawing  the  same,  in  which  said  carriage  the  plain- 
tiff was  then  riding ;  and  that  the  defendants  were  also  possessed  of  a 
carriage,  to  wit,  a  chariot,  to  which  said  carriage  of  the  defendants  were 
harnessed  two  horses,  and  which  said  carriage  and  horses  were  then 
under  the  care  of  the  defendants.  Nevertheless  the  defendants  so  care- 
lessly, &e.,  conducted  themselves  in  the  premises,  that  by  and  through 
the  mere  carelessness,  negligence,  want  of  proper  caution,  and  improper 
conduct  of  the  defendants  in  that  behalf,  the  said  horses  so  harnessed 
to  the  carriage  of  the  defendants  started  off  with  the  said  carriage,  with- 
out a  driver  or  other  person  to  manage,  govern,  or  direct  the  same, 
whereby  the  said  carriage  of  the  defendants  then  ran  and  struck  with 
great  force  against  the  said  carriage  of  the  plaintiff,  and  thereby  greatly 
crushed  and  injured  the  same,  and  the  plaintiff  was  thrown  with  great 
force  and  violence  out  of  his  carriage  upon  the  ground,  &o.  &c. 
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Pleas,  first,  not  guilty ;  Becondly,  that  the  said  carriage  and  horses  in 
the  declaration  mentioned,  or  either  of  them,  were  not  under  the  care  of 
the  defendants,  or  either  of  them,  in  manner  and  form,  &o. ;  upon  which 
issues  were  joined. 

At  the  trial  before  Maule,  B.,  at  the  Middlesex  sittings  in  last 
Michaelmas  Term,  the  following  appeared  to  be  the  material  facts  of  the 
case : — 

The  defendants  are  elderly  ladies  resident  in  Moore  Place,  Lambeth, 
keeping  a  carriage  of  their  own,  but  hiring  horses  and  a  coachman  from 
a  job-mistress  of  the  name  of  Mortlock.  They  generally  had  the  same 
horses  and  always  the  same  coachman,  a  man  of  the  name  of  Kemp,  (the 
only  regular  coachman  in  Miss  Mortlock's  employ,)  to  whom  they  paid 
2s.  for  each  drive,  having  told  him  when  they  first  set  up  their  rjitoo^-i 
*own  carriage,  three  years  ago,  that  they  would  pay  him  that  L  -■ 
sum.  He  received  regular  weekly  wages  from  Miss  Mortlock.  The 
defendants  sometimes  took  the  coachman  and  horses  into  the  country  for 
several  weeks,  when  they  paid  him  a  certain  sum  per  week.  They  had 
a  plain  coachman's  coat  and  a  livery  hat,  for  which  Kemp  was  measured, 
and  which  he  wore  when  driving  the  defendants,  and  took  off  on  his 
return  to  their  house,  where  the  coat  and  hat  were  hung  up  in  the  pas- 
sage. On  the  2l8t  December,  1838,  he  went  into  the  defendants'  house 
to  pull  off  the  hat,  (he  did  not  wear  the  coat  that  day,  having  his  own 
box  coat  on,)  and  left  no  one  in  charge  of  the  horses :  they  started  off, 
ran  against  the  plaintiff's  chaise,  which  was  drawn  up  on  the  side  of  the 
footpath,  threw  him  out,  and  seriously  injured  him,  and  damaged  the 
chaise. 

This  being  the  state  of  facts,  it  was  contended  for  the  defendants  that 
Kemp  was,  under  the  circumstances,  the  servant,  not  of  the  defendants, 
but  of  the  job-mistress,  and  that  the  defendants  were  not  responsible. 
The  following  cases  were  referred  to  : — Laugher  v.  Pointer,  5  B.  and  C. 
547 ;  Smith  v.  Lawrence,  2  Man.  and  K.  1 ;  Brady  v.  Giles,  1  M.  and 
Rob.  494 ;  Fenton  v.  Dublin  Steam  Packet  Company,  8  Ad.  and  E. 
835;  1  P.  and  D.  103;  Randleson  v.  Murray,  8  Ad.  and  E.  109 ;  3  N. 
and  P.  239.  The  learned  judge  thought  there  was  evidence  to  go  to 
the  jury,  but  gave  the  defendants'  counsel  leave  to  move  to  enter  a  non- 
suit ;  it  appearing  to  him  that  there  was  some  evidence  that  the  carriage 
was  under  the  defendants'  care,  both  in  respect  of  their  choosing  this 
particular  coachman,  and  also  in  respect  of  his  having  gone  to  put  back 
their  hat,  and  left  the  carriage  unattended  to.  And  he  told  the  jury, . 
that  if  the  coachman  was,  at  the  time  the  horses  ran  away,  acting  as  the 
servant  of  the  defendants,  they  were  liable ;  and  that  he  thought  he  was 
acting  as  such  servant,  if  the  job-mistress  appointed  him  specially  at  the 
defendants'  desire,  or  if  in  putting  back  his  hat  he  acted  for  the  defen- 
dants.    The  jury  found  a  verdict  for  the  plaintiff,  damages  £198,  9s. 

KeUy  having  obtained  a  rule  Nisi  for  entering  a  nonsuit,  pursuant  to 
the  leave  reserved, 

*  Thomas  (Sir  F.  Pollock  being  with  him)  showed  cause  at  the  p2681 
sittings  after  Hilary  Term. — The  direction  of  the  learned  judge  L  -J 
was  right,  and  the  verdict  ought  to  stand.   The  only  question  is,  whether 
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the  carriage  and  horses  could  be  said  to  be  in  the  care  of  the  defendants, 
in  the  sense  imputed  by  the  declaration  ?  The  important  case  on  this 
subject  is  that  of  Laugher  v.  Pointer,  in  which  the  judges  of  the  Court 
of  King's  Bench  were  equally  divided.  There  the  owner  of  the  carriage 
hired  a  pair  of  horses  of  a  stable-keeper  to  draw  it  for  a  day,  and  the 
latter  provided  the  driver,  who  was  paid  by  gratuities  given  by  the 
owner  of  the  carriage.  Lord  Tenterden  and  Littledale,  J.,  held  that  the 
owner  of  the  carriage  was  not  liable  to  be  sued  for  an  injury  done  by  his 
negligent  driving;  Bayley,  J.,  and  Holroyd,  J.,  being  of  a  contrary 
opinion.  The  present  case,  however,  is  distinguishable  from  that,  and 
falls  within  the  exceptions  stated  by  the  two  former  learned  judges  to 
the  doctrine  they  there  laid  down.  Lord  Tenterden  says, —  "  In  the 
case  now  before  the  court,  the  hirer  makes  no  contract  with  the  coach- 
man ;  he  does  not  select  him ;  he  has  no  privity  with  him ;  he  usually 
gives  him  a  gratuity ;  but  he  is  not  obliged  by  law  to  give  him  any- 
thing; and  from  thence  I  conclude  that  the  coachmen  is  not  the  servant 
of  the  hirer ;  and  if  the  coachmen  is  not  the  servant  of  the  hirer  on  such 
an  occasion,  but  is  chosen  and  intrusted  by  the  owner  of  the  horses  to 
conduct  and  manage  them,  I  think  it  cannot  be  said  that  the  hirer  has 
in  law,  what  he  certainly  has  not  in  fact,  the  conduct  and  management 
of  the  horses."  And  again, — "  Length  of  time  may  in  itself  be  a  cir- 
cumstance deserving  of  attention,  because  it  may  be  evidence  of  the 
subsequent  approbation  and  continuance,  if  not  of  the  original  choice  of 
the  coachman.  The  payment  of  board  wages,  and  the  furnishing  a 
livery,  may  also  be  circumstances  worthy  of  attention,  because  they  also 
may,  in  some  cases,  be  considered  as  evidence  of  a  choice  and  a  con- 
tract." In  the  present  case  the  defendants  exercised  a  choice  in  the 
selection  of  this  particular  coachmen ;  they  paid  him,  by  agreement,  a 
certain  sum  for  each  drive;  and  they  supplied  him  with  livery,  which 
he  was  changing  in  the  house  when  this  accident  occurred.  The  case, 
therefore,  goes  far  beyond  that  of  Laugher  v.  Pointer,  and  falls  within 
r*2RQ1  *^®  *observat.ions  of  all  the  judges  in  that  case.  In  Randleson  v. 
L  J  Murray,  the  defendants,  who  were  occupiers  of  a  bonded  ware- 
house in  Liverpool,  engaged  a  master  porter  to  lower  and  convey  a  bar- 
rel of  flour  from  their  warehouse.  The  master  porter  engaged  a  master 
carter,  and  both  of  them  attended  with  their  men.  While  being 
lowered,  the  barrel  fell  and  injured  the  plaintifij  owing  to  the  defective- 
ness of  a  rope  furnished  by  the  master  porter.  The  defendants  were 
■held  liable,  Lord  Denman,  C.  J.,  saying,  "It  makes  no  difference 
whether  they  employed  people  of  their  own  to  move  their  goods,  or  pro- 
cured others  who  were  likely  to  move  them  more  expertly,  and  left  it  to 
their  superintendence."  In  Fenton  v.  Dublin  Steam  Packet  Company, 
where  the  plaintiff's  vessel  was  sunk  by  a  steamboat,  of  which  the  de- 
fendants were  owners,  but  which  was  at  the  time  chartered  to  another 
for  a  voyage,  his  lordship  says, — The  charterer  may  be  answerable  also ; 
but  unless  the  charter-party  has  interfered  with  the  general  control  of 
the  owners,  they  are  clearly  liable."  [Alderson,  B. — "Interference" 
there  means  some  interference  which  causes  the  injury.]  Such  was  the 
case  here,  the  injury  having  occurred  while  the  coachman  was  absent 
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for  the  defendants'  benefit.  It  was  their  duty  to  send  somebody  to  take 
care  of  the  horses,  while  he  was  acting  in  compliance  with  their  direc- 
tions for  their  benefit.  If  a  party  holds  himself  out  to  the  world  as  the 
owner  of  a  vehicle,  by  the  negligent  driving  of  which  damage  is*occa- 
sioned,  he  is  liable,  though  he  has  ceased  to  be  the  actual  owner  : 
Stables  v.  Eley,  1  C.  and  P.  614.  Here  the  defendants  were  clearly, 
in  every  respect,  the  ostensible  owners  of  the  carriage  and  horses.  But 
further,  the  terms  of  their  agreement  with  the  coachman,  giving  him  a 
stated  sum  for  each  drive,  which  was  evidently  a  regular  part  of  his 
livelihood,  made  him  their  servant.  In  Brady  v.  Giles,  1  M.  and  Hob. 
494,  a  case  similar  to  the  present.  Lord  Abinger,  C.  B.,  refused  to  non- 
suit, holding  it  to  be,  in  all  such  cases,  a  question  for  the  jury  whether 
the  parties  were  acting  as  the  servants  of  the  owner  or  of  the  hirer  of 
the  carriage.  The  learned  judge  did  the  same  in  the  present  case,  and 
the  jury  have  found  that  the  coachman  was  the  servant  of  the  defen- 
dants. But  independently  of  any  special  circumstances  in  the  present 
case,  the  plaintiff  contends  *that  the  doctrine  laid  down  by  r*97n-i 
Bayley,  J.,  and  Holroyd,  J.,  in  Laugher  v.  Pointer,  is  the  cor-  L  J 
rect  one,  and  that  the  coachman  is  in  point  of  law  the  servant  of  the 
hirer.  He  cited  also  Illid'ge  v.  Goodwin,  5  C.  and  P.  190,  and  Croft  v. 
Alison,  4  B.  and  Aid.  590. 

ChanneU,  Serjt.,  (Kelly  with  him,)  in  support  of  the  rule. — The  spe- 
cial circumstances  relied  on  in  this  case  do  not  distinguish  it  from  the 
case  of  Laugher  v.  Pointer.  In  the  first  place,  there  was  no  bargain  for 
any  specific  wages  to  be  paid  by  the  defendants  to  Kemp  the  coachman, 
but  merely  an  understanding  that  he  should  receive  a  certain  gratuity ; 
and  he  was  paid  regular  weekly  wages  by  his  employer.  The  same  was 
the  state  of  facts  in  Laugher  v.  Pointer.  Nor  was  he  selected  by  the 
defendants  to  drive  them,  he  being  the  only  regular  coachman  in  the 
yard.  When  Lord  Tenterden,  in  Laugher  v.  Pointer,  refers  to  "  length 
of  time"  as  a  circumstance  which  may  indicate  the  approbation  and  con- 
tinuance of  the  particular  coachman,  he  means  to  refer  to  some  definite 
period  of  employment  by  the  hirer ;  and  all  the  circumstances  specified 
by  him,  of  time,  wages,  livery,  &c.,  were  meant  to  be  important,  as  in- 
dicating "  a  choice  and  a  contract."  But  can  two  parties  be  concur- 
rently liable  ?  Convenience  is  against  it,  as  leading  to  multiplicity  of 
actions.  And  if  one  only  be  liable,  convenience  also  indicates  that  the 
action  should  be  against  the  party  who  originally  hired  the  driver  as  a 
servant.  And  this  is  consistent  with  justice,  because  he  is  the  most  cul- 
pable, if  the  driver  is  not  trustworthy  or  skilful.  Holroyd,  J.,  in 
Laugher  v.  Pointer,  expressed  an  opinion  that  one  party  only  could  be 
liable.  It  is  clear  that  Kemp  was  in  the  service  of  Mortlock  for  this 
particular  employment  and  duty.  Then  is  there  anything  to  warrant 
the  inference,  that  in  suffering  him  to  drive  them,  the  defendants  not 
only  evinced  a  choice,  but  entered  into  contract  ?  [Paeke,  B. — ^It 
appears  to  us  that  there  are  no  special  circumstances  which  distinguish 
the  present  case,  and  that  we  must  decide  the  difference  between  the 
judges  in  Laughor  v.  Pointer.  There  is  no  satisfactory  evidence  of  any 
selection,  by  which  this  man  was  made  the  defendants'  servant ;  the 
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™„^.  _  question  is  therefore  the  same  as  in  that  case.]  All  that  *could 
L  J  be  urged  on  both  sides  of  the  question  was  fully  stated  in  that 
case,  and  it  is  needless  to  repeat  the  arguments  to  be  found  there. 

Cur.  adv.  vulf: 

In  this  term,  the  judgment  of  the  court  was  delivered  by 

Parke,  B. — This  case  was  tried  before  my  brother  Maule,  when  he 
had  a  seat  in  this  court.  A  verdict  was  given  for  the  plaintiff,  and  points 
reserved,  which  were  argued  before  my  brothers  Alderson  and  Rolfe,  and 
myself,  at  the  sittings  after  last  term.  The  declaration  was  in  case.  It 
stated,  that  the  plaintiff  was  possessed  of  a  chaise  and  horse  which  he 
was  driving ;  that  the  defendants  were  possessed  of  a  chariot,  to  which 
two  horses  were  harnessed,  which  said  carriage  and  horses  were  then 
under  the  care  of  the  defendants ;  and  that  the  defendants  so  carelessly 
conducted  themselves,  that  through  the  carelessness  and  negligence, 
want  of  proper  caution,  and  improper  conduct  of  the  defendants,  the 
horses  so  harnessed  started  off  with  the  carriage,  without  a  driver  or 
other  person  to  manage,  govern,  or  direct  the  same,  whereby  the  defend- 
ants' carriage  was  struck  against  the  plaintiff's  carriage,  and  the  plaintiff 
sustained  personal  injury. 

There  were  two  pleas, — first,  not  guilty ;  secondly,  that  the  carriage 
and  horses,  or  either  of  them,  were  not  under  the  care  of  the  defendants, 
or  either  of  them. 

On  the  trial,  it  appeared  that  the  defendants  were  two  old  ladies,  who 
had  been  in  the  habit  of  employing  a  person  of  the  name  of  Mortlook, 
and  his  daughter,  who  succeeded  him  in  the  business  of  a  job-master,  to 
supply  them,  originally  with  a  fly  and  horse  an-d  driver,  by  the  day,  at  a 
certain  sum  for  the  whole ;  but  about  three  years  ago  they  became  pos- 
sessed of  a  carriage  of  their  own,  since  which  they  had  been  furnished 
by  Miss  Mortlock  occasionally  with  a  pair  of  horses  and  a  driver,  by  the 
day  or  drive,  for  which  she  charged  and  received  a  certain  sum.  She 
paid  the  driver  by  the  week,  and  the  defendants  besides  gave  him  a  gra- 
tuity for  each  day's  service.  For  the  last  three  years,  the  same  coach- 
r*979n  ™^°  constantly  drove  the  ^defendants'  carriage,  and  they  had 
L  J  purchased  a  livery  hat  and  coat  for  him,  which,  it  appeared, 
were  usually  hung  up  in  the  passage  of  the  defendants'  house,  and  the 
coachman,  before  he  drove,  was  in  the' habit  of  going  in  and  putting  on 
the  coat  and  hat,  and  when  he  had  finished  the  drive,  of  returning  and 
replacing  them.  On  the  day  in  question,  he  wore  the  hat  only,  and  when 
he  had  returned  home  with  the  ladies,  and  after  they  had  got  out  of  the 
carriage,  the  coachman  went  in  to  replace  the  hat,  and  left  the  horses 
without  any  one  to  hold  them,  and  they  set  off  whilst  the  coachman  was 
so  occupied,  and  ran  against  the  plaintiff's  carriage,  overturned  it,  and 
inflicted  serious  personal  injury  on  the  plaintiff,  besides  doing  damage 
to  the  carriage  itself.  It  appeared  that  there  was  no  other  regular  coach- 
man in  the  job-mistress's  yard,  but  when  he  was  otherwise  employed, 
some  other  person  in  the  yard  acted  as  coachman,  but  never  for  the  de- 
fendants since  they  had  their  own  carriage,  though  occasionally  before. 

It  was  objected,  that  the  defendants  were  not  liable,  because  the  dam- 
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age  was  caused  by  the  neglect  of  the  coachman,  who  was  not  their  ser- 
vant, but  the  servant  of  his  mistress,  Miss  Mortlock. 

For  the  plaintiff,  it  was  contended,  that  they  were  liable  for  the  coach- 
man's neglect,  independently  of  the  special  circumstances  of  the  case ; 
and  that  there  were  besides  two  peculiar  grounds  on  which  the  defend- 
ants ought  to  be  held  responsible.  First,  that  there  was  evidence  to  go 
to  a  jury  of  selection  and  choice  by  the  defendants  of  the  particular 
coachman,  so  as  to  make  him  their  servant ;  and  secondly,  that  when 
the  coachman  went  in  to  leave  his  hat,  he  was,  in  so  doing,  acting 
as  the  servants  of  the  defendants,  and  therefore  his  neglect  was  theirs. 

The  jury  found  a  verdict  for  the  plaintiff,  with  £198,  9s.  damages, 
and  my  brother  Maule  reserved  liberty  to  move  to  enter  a  nonsuit. 

On  the  argument,  in  the  course  of  which  the  principal  authorities 
were  referred  to,  we  intimated  our  opinion  that  we  should  be  called  upon 
to  decide  the  point  which  arose  in  the  case  of  Laugher  v.  Pointer,  and 
upon  which  not  only  the  Court  of  King's  Bench,  but  the  twelve  judges 
differed ;  as  the  special  *circumstanees  above  mentioned  did  not  ^^=970-1 
seem  to  us  to  make  any  difference  ;  and  we  are  still  of  opinion  L  -I 
that  they  did  not.  It  is  undoubtedly  true,  that  there  may  be  special 
circumstances  which  may  render  the  hirer  of  job-horses  and  servants  re- 
sponsible for  the  neglect  of  a  servant,  though  not  liable  by  virtue  of  the 
general  relation  of  master  and  servant.  He  may  become  so  by  his  own 
conduct,  as  by  taking  the  actual  management  of  the  horses,  or  ordering 
the  servant  to  drive  in  a  particular  manner,  which  occasions  the  damage 
complained  of,  or  to  absent  himself  at  one  particular  moment,  and  the 
like.  As  to  the  supposed  choice  of  a  particular  servant,  my  brother 
Maule  thought  there  was  some  evidence  to  go  to  the  jury,  of  the  horses 
being  under  the  defendants'  care,  in  respect  of  their  choosing  this  par- 
ticular coachman.  We  feel  a  difficulty  in  saying  that  there  was  any  evi- 
dence of  choice,  for  the  servant  was  the  only  regular  coachman  of  the 
job-mistress's  yard;  when  he  was  not  at  home  the  defendants  had  occa- 
sionally been  driven  by  another  man,  and  it  did  not  appear  that  at  any 
time  since  they  had  their  own  carriage,  the  regular  coachman  was 
engaged,  and  they  had  refused  to  be  driven  by  another;  and  the  cir- 
cumstance of  their  having  a  livery,  for  which  he  was  measured,  is  at 
once  explained  by  the  fact,  that  he  was  the  only  servant  of  Miss  Mort- 
lock ever  likely  to  drive  them.  Without,  however,  pronouncing  any 
opinion  upon  a  point  of  so  much  nicety,  and  so  little  defined,  as  the 
question  whether  there  is  some  evidence  to  go  to  a  jury,  of  any  fact,  it 
seems  to  us,  that  if  the  defendants  had  asked  for  this  particular  servant, 
amongst  many,  and  refused  to  be  driven  by  any  other,  they  would  not 
have  been  responsible  for  his  acts  and  neglects.  If  the  driver  be  the 
servant  of  a  job-master,  we  do  not  think  he  ceases  to  be  so  by  reason  of 
the  owner  of  the  carriage  preferring  to  be  driven  by  that  particular  ser- 
vant, where  there  is  a  choice  amongst  more,  any  more  than  a  hack  post- 
boy ceases  to  be  the  servant  of  an  innkeeper,  where  a  traveller  has  a  par- 
ticular preference  of  one  over  the  rest,  on  account  of  his  sobriety  and 
carefulness.  If,  indeed,  the  defendants  had  insisted  upon  the  horses 
being  driven,  not  by  one  of  the  regular  servants,  but  by  a  stranger  to 
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the  job-master,  appointed  by  themselves,  it  would  have  made  all  the  dif- 
ference.  Nor  do  we  *think  that  there  is  any  distinction  in  this 
L  J  case,  occasioned  by  the  fact  that  the  coachman  went  into  the  house 
to  leave  his  hat,  and  might  therefore  be  considered  as  acting  by  their 
directions,  and  in  their  service.  There  is  no  evidence  of  any  special 
order  in  this  case,  or  of  any  general  order  to  do  so,  at  all  times,  without 
leaving  any  one  at  the  horses'  heads.  If  there  had  been  any  evidence 
of  that  kind,  the  defendants  might  have  been  well  considered  as  having 
taken  the  care  of  the  horses  upon  themselves  in  the  meantime. 

Besides  these  two  circumstances,  the  fact  of  the  coachman  wearing 
the  defendants'  livery  with  their  consent,  whereby  they  were  the  means 
of  inducing  third  persons  to  believe  that  he  was  their  .servant,  was  men- 
tioned in  the  course  of  the  argument  as  a  ground  of  liability,  but  cannot 
affect  our  decision.  If  the  defendants  had  told  the  plaintiff  that  he 
might  sell  goods  to  their  livery  servant,  and  had  induced  him  to  con- 
tract with  the  coachman,  on  the  footing  of  his  really  being  such  servant, 
they  would  have  been  liable  on  such  contract  j  but  this  representation 
can  only  conclude  the  defendants  with  respect  to  those  who  have  altered 
their  condition  on  the  faith  of  its  being  true.  In  the  present  case,  it  is 
matter  of  evidence  only  of  the  man  being  their  servant,  which  the  fact 
at  once  answers. 

We  are  therefore  compelled  to  decide  upon  the  question  left  unsettled 
by  the  case  of  Laugher  v.  Pointer,  in  which  the  able  judgments  on  both 
sides  have,  as  is  observed  by  Mr.  Justice  Story,  in  his  book  on  Agency, 
page  406,  "  exhausted  the  whole  learning  of  the  subject,  and  should  on 
that  account  attentively  be  studied."  We  have  considered  them  fully, 
and  we  think  the  weight  of  authority,  and  legal  principle,  is  in  favour 
of  the  view  taken  by  Lord  Tenterden  and  Mr.  Justice  Littledale. 

The  immediate  cause  of  the  injury  is  the  personal  neglect  of  the  coach- 
man, in  leaving  the  horses,  which  were  at  the  time  in  his  immediate 
care.  The  question  of  law  is  whether  any  one  but  the  coachman,  is 
liable  to  the  party  injured  ;  for  the  coachman  certainly  is. 

Upon  the  principle  th&t  qui  facit  per  alium  facit  per  se,  the  master  is 
responsible  for  the  acts  of  his  servant ;  and  that  person  is  undoubtedly 
liable,  who  stood  in  the  relation  of  master  to  the  wrong-doer, — he  who 
r*??^!  ^^^  selected  him  as  his  servant,  *from  the  knowledge  of  or 
L  J  belief  in  his  skill  and  care,  and  who  could  remove  him  for  mis- 
conduct, and  whose  orders  he  was  bound  to  receive  and  obey ;  and 
whether  such  servant  has  been  appointed  by  the  master  directly,  or  in- 
termediately through  the  intervention  of  an  agent  authorized  by  him  to 
appoint  servants  for  him,  can  make  no  difference. 

But  the  liability,  by  virtue  of  the  principle  of  relation  of  master  and 
servant,  must  cease  where  the  relation  itself  ceases  to  exist:  and  no  other 
person  than  the  master  of  such  servant  can  be  liable,  on  the  simple  ground 
that  the  servant  is  the  servant  of  another,  and  his  act  the  act  of  another; 
consequently,  a  third  person  entering  into  a  contract  with  the  master, 
which  does  not  raise  the  relation  of  master  and  servant  at  all,  is  not 
thereby  rendered  liable ;  and  to  make  such  person  liable,  recourse  must 
be  had  to  a  different  and  more  extended  principle,  namely,  that  a  person 
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is  liable  not  only  for  the  acts  of  his  own  servant,  but  for  any  injury  which 
arises  by  the  act  of  another  person,  in  carrying  into  execution  that  which 
that  other  person  has  contracted  to  do  for  his  benefit.  That,  however, 
is  too  large  a  position,  as  Lord  Chief-Justice  Eyre  says  in  the  case  of 
Bush  V.  Steinman,  1  Bos.  and  P.  404,  and  cannot  be  maintained  to  its 
full  extent,  without  overturning  some  decisions,  and  producing  conse- 
quences which  would  as  Lord  Tenterden  observes,  "shock  the  common 
sense  of  all  men ;"  not  merely  would  the  hirer  of  a  post-chaise,  hackney- 
coach,  or  wherry  on  the  Thames,  be  liable  for  the  acts  of  the  owners  of 
those  vehicles  if  they  had  the  management  of  them,  or  their  servants  if 
they  were  managed  by  servants,  but  the  purchaser  of  an  article  at  a  shop, 
which  he  had  ordered  the  shopman  to  bring  home  for  him,  might  be 
made  responsible  for  an  injury  committed  by  the  shopman's  carelessness, 
whilst  passing  along  the  street.  It  is  true  that  there  are  cases — for 
instance,  that  of  Bush  v.  Steinman,  Sly  v.  Edgeley,  6  Esp.  6,  and  others, 
and  perhaps  amongst  them  may  be  classed  the  recent  case  of  Randleson 
V.  Murray,  in  which  the  occupiers  of  land  or  buildings  have  been  held 
responsible  for  acts  of  others  than  their  servants,  done  upon,  or  near,  or 
in  respect  of  their  property.  But  these  cases  are  well  distinguished  by 
my  brother  Littledale,  in  his  very  able  judgment  in  Laugher  v.  Pointer. 
*The  rule  of  law  maybe,  that  where  a  man  is  in  possession  of  r*27«-i 
fixed  properly,  he  must  take  care  that  his  property  is  so  used  or  L  -I 
managed,  that  other  persons  are  not  injured ;  and  that,  whether  his  pro- 
perty be  managed  by  his  own  immediate  servants,  or  by  contractors  with 
them,  or  their  servants.  Such  injuries  are  in  the  nature  of  nuisances  : 
but  the  same  principle  which  applies  to  the  personal  occupation  of  land 
or  houses  by  a  man  or  his  family,  does  not  apply  to  personal  moveable 
chattels,  which,  in  the  ordinary  conduct  of  the  affairs  of  life,  are  intrusted 
to  the  care  and  management  of  others,  who  are  not  the  servants  of  the 
owners,  but  who  exercise  employments  on  their  own  account  with  respect 
to  the  care  and  management  of  goods  for  any  persons  who  choose  to 
intrust  them  with  them.  It  is  unnecessary  to  repeat  at  length  the  reasons 
given  by  my  brother  Littledale  for  this  distinction,  which  appear  to  us 
to  be  quite  satisfactory;  and  the  general  proposition  above  referred  to, 
upon  which  only  can  the  defendants  be  liable  for  the  acts  of  persons 
who  are  not  their  servants,  seems  to  us  to  be  untenable.  We  are  there- 
fore of  opinion  that  the  defendants  were  not  liable  in  this  case,  and  the 
rule  must  be  made  absolute  to  enter  a  verdict  for  the  defendants  on  the 
second  issue. 

£ule  absolute. 


II.— RAPSON  V.  CUBITT. 

April  2,  1842.— E.     9  Mees.  &  W.  710. 

Case. — The  declaration  stated,  that  before  and  at  the  time  of  the 
committing  of  the  grievances,  &o.,  the  plaintiff  had  been  and  was  the 
butler,  and  his  wife  the  housekeeper  of  a  certain  club  called  the  Clarence 

August,  1858.— 13 
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Club ;  that  the  defendant  had  been  and  was  retained  and  employed  to 
execute  certain  alterations  and  improvements  in  the  club-house,  and,  as 
part  thereof,  to  make  certain  alterations  and  improvements  in  the  gas- 
apparatus  and  gas-lights  therein  :  and  that  the  defendant  made  the  said 
last  mentioned  alterations  with  such  gross  negligence  and  carelessness, 
ritcnnn-t  that  by  means  thereof  the  gas  escaped  and  exploded  with  *guch 
L  -I  force  and  violence  as  greatly  to  burn,  wound,  and  otherwise  in- 
jure the  plaintiff  and  his  wife.  Pleas,  first,  not  guilty;  secondly,  that 
the  defendant  was  not  retained  and  employed  to  execute  the  said  altera- 
tions and  improvements,  and,  as  part  thereof,  to  make  the  said  alterations 
in  the  gas-apparatus  and  gas-lights,  in  manner  and  form,  &c. :  on  which 
issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after 
the  last  Michaelmas  Term,  it  appeared  that  the  defendant,  a  builder, 
had  contracted  with  the  committee  of  the  Clarence  Club  to  make  exten- 
sive alterations  and  improvements  in  the  club-house ;  and  amongst  the 
rest,  to  prepare  and  fix  the  necessary  gas-fittings.  The  defendant  made  a 
sub-contract  with  a  person  of  the  name  of  Bland,  a  gas-fitter,  to  execute 
this  latter  portion  of  the  work,  and  it  was  accordingly  performed  by 
Bland.  In  consequence  of  the  omission  of  Bland,  or  some  of  his  servants, 
to  turn  off  the  gas  from  a  pipe  on  the  staircase,  a  large  quantity  of  it 
escaped  therefrom  and  exploded,  very  seriously  injuring  the  plaintiff  and 
his  wife.  It  was  objected  for  the  defendant  (amongst  other  things)  that 
he  was  not  liable,  in  an  action  of  tort,  for  the  negligent  acts  of  the  sub- 
contractor Bland.  The  lord  chief-baron  inclined  to  this  opinion,  but 
declined  to  non-suit ;  and  in  summing  up,  directed  the  jury  to  consider 
whether  the  injury  occurred  through  the  negligence  of  the  defendant, 
or  of  any  person  employed  hy  him ;  and  the  jury  found  a  verdict  for  the 
plaintiff,  damages  £500,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  non-suit. 

Biggs  Andrews  having  obtained  a  rule  Nisi  accordingly,  citing  Stdne 
V.  Cartwright,  6  T.  E.  411,  and  Bush  v.  Steinman,  1  Bos.  and  P.  404. 

Piatt,  Saunders,  and  Sir  J.  Bayhy  now  showed  cause. — The  defend- 
ant is  responsible  for  the  negligence  of  Bland,  who  was  employed  by  him. 
The  ease  falls  within  the  principle  of  Witte  v.  Hague,  2  Dowl.  and  E. 
33,  where  an  engineer,  who  was  employed  to  construct  a  steani-engine 
boiler,  was  held  liable  for  the  consequences  of  an  expldsion  produced  by 
|.^p_„-  the  insufficiency  *of  the  materials,  the  boiler  being  under  the 
L  "  J  management  of  his  servants.  [Alderson,  B. — There  the  engine 
was  worked  by  the  man  who  had  misconstructed  it.  Parke,  B.,  referred 
to  Quarman  v.  Burnett,  6  M.  and  W.  499.]  In  Eandleson  v.  Murray, 
8  Ad.  and  E.  109 ;  3  N.  and  P.  239,  the  defendants,  who  were  ware- 
housemen, engaged  a  master  porter  to  lower  a  barrel  of  flour  from  their 
warehouse ;  and  during  the  process  of  lowering  it,  the  barrel  fell  and 
injured  the  plaintiff,  owing  to  the  defectiveness  of  a  rope  furnished  by 
the  master  porter :  the  defendants  were  held  to  be  liable  for  the  injury. 
That  was  equally  with  the  present,  the  case  of  a  contract ;  and  shows 
that  the  servant,  for  whose  acts  the  employer  is  liable,  does  not  mean  a 
menial  servant,  but  any  one  who  is  performing  a  service  for  another  by 
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whom  he  is  employed.  So,  in  Bush  v.  Steinman,  the  owner  of  a  house, 
who  had  contracted  with  a  workman  for  the  repair  of  it,  was  held  to  be 
responsible  for  an  injury  oooasioned  by  the  negligence  of  a  sub-contractor. 
Heath,  J.,  there  says, — "I  found  my  opinion  on  this  single  point,  that 
all  the  sub-contracting  parties  were  in  the  employ  of  the  defendant." 
So  also,  in  Matthews  v.  The  West  London  Waterworks  Company,  3 
Oampb.  408,  it  was  held  that  an  action  might  be  maintained  against  the 
company  by  a  person  who,  in  passing  along  the  street,  had  been  injured 
by  reason  of  the  negligence  of  workmen  employed  by  persons  who  had 
contracted  with  the  company  to  lay  down  water-pipes.  [Lord  Abinger, 
C.  B. — ^There  the  defendants  caused  their  sub-contractor  to  commit  a 
public  nuisance.]  In  Bates  v.  Pilling,  6  B.  and  Cr.  38;  9  D.  and  R.  44, 
the  general  principle  was  recognized,  that  any  one  who  employs  another 
to  do  an  act,  in  the  course  of  which  he  commits  a  trespass,  is  equally 
liable  with  him. 
B.  Andrews  and  J.  Henderson,  contra,  were  stopped  by  the  court. 
Lord  Abinger,  0.  B. — The  rule  must  be  absolute  to  enter  a  non-suit. 
The  injury  was  occasioned  by  the  negligence  of  Bland,  who  did  not 
stand  in  the  relation  of  servant  to  the  defendant,  but  was  merely  a  sub- 
contractor with  him  j  and  to  *him  the  plaintiff  must  look  for  re-  pjKo-q-i 
dress.  I  think  the  true  principle  of  law,  consistent  with  com-  L  ^  J 
mon  sense,  was  laid  down  in  the  case  of  Quarman  v.  Burnett,  in  which 
all  the  previous  cases  on  this  subject  were  cited  and  considered,  and 
some  distinguished  and  some  overruled.  I  have  always  been  of  the 
same  opinion,  and  therefore  see  no  reason  for  departing  from  that  de- 
cision. 

Parke,  B. — I  am  of  the  same  opinion.  The  plaintiff  has  his  remedy 
against  Bland,  whose  negligence  was  the  cause  of  the  injury;  if  he 
attempts  to  go  further,  and  to  fix  the  defendant,  it  can  only  be  on  the 
ground  of  Bland's  being  the  servant  of  the  defendant ;  but  then  the 
obvious  answer  is,  that  Bland  was  only  a  sub-contractor  to  do  certain  of 
the  works,  and  that  the  relation  of  master  and  servant  did  not  subsist 
between  him  and  the  defendant.  The  true  rule  on  this  subject  was  laid 
down  by  this  court  in  the  case  of  Quarman  v.  Burnett,  which  is  directly 
in  point,  and  cannot  be  distinguished  from  the  present  case.  The  court 
there  said, — "  The  liability  by  virtue  of  the  principle  of  relation  of  mas- 
ter and  servant,  must  cease  when  the  relation  itself  ceases  to  exist ;  and 
no  other  person  than  the  master  of  such  servant  can  be  liable,  on  the 
simple  ground  that  the  servant  is  the  servant  of  another,  and  his  act  the 
act  of  another ;  consequently,  a  third  person  entering  into  a  contract  with 
the  master,  which  does  not  raise  the  relation  of  master  and  servant  at  all, 
is  not  thereby  rendered  liable."  And  again, — "  It  is  true  that  there  are 
cases — ^for  instance,  that  of  Bush  v.  Steinman,  Sly  v.  Edgeley,  6  Esp. 
6,  and  others, — and  perhaps  amongst  them  may  be  classed  the  recent 
case  of  Eandleson  v.  Murray,  in  which  the  occupiers  of  land  or  buildings 
have  been  held  responsible  for  acts  of  others  than  their  servants,  done 
upon,  or  near,  or  in  respect  of  their  property.  But  those  cases  are  well 
distinguished  by  my  brother  Littledale,  in  his  very  able  judgment  in 
Laugher  v.  Pointer,  5  B.  and  Cr.  547 ;  8  D.  and  R.  559.     In  that  case 
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he  says, — 'The  rule  of  law  may  be,  that  in  all  oases,  where  a  man  is  in 
possession  of  fixed  property,  he  must  take  care  that  his  property  is  so 
used  and  managed  that  other  persons  are  not  injured  ;  and  that,  whether 
r*98m  ^^^  property  be  managed  by  his  *own  immediate  servants,  or  by 
L  J  contractors  or  their  servants.,  The  injuries  done  upon  land  or 
buildings  are  in  the  nature  of  nuisances,  for  which  the  occupier  ought  to 
be  chargeable,  when  occasioned  by  any  acts  of  persons  whom  he  brings 
upon  the  premises.  The  use  of  the  premises  is  confined  by  the  law  to 
himself,  and  he  should  take  care  not  to  bring  persons  there  who  do  any 
mischief  to  others."  The  case  of  Quarman  v.  Burnett  has  been  approv- 
ed of  in  its  main  principles  by  the  Court  of  Queen's  Bench,  in  the  case 
of  Milligan  v.  Wedge,  12  Ad.  and  EH.  737 ;  4  P.  and  D.  714.  There  a 
butcher  had  employed  a  licensed  drover  to  drive  home  a  bullock  he  had 
boiight  at  Smithfield  market,  and  the  drover's  boy,  by  his  negligent  driv- 
ing, had  allowed  the  bullock  to  run  into  the  plaintifif's  show-room,  where 
it  did  considerable  damage ;  it  was  held  that  the  owner  of  the  bullock  was 
not  liable, for  the  damage;  and  Lord  Denman  there  said, — "In  Kandle- 
son  v.  Murray,  the  work  to  be  done  was  necessary  work  done  on  the 
premises ;  the  owner  would  have  been  liable  if  he  had  used  his  own  ser- 
vants and  his  own  tackle ;  by  hiring  a  porter  and  his  tackle  for  a  day  he 
could  not  exempt  himself  from  that  liability."  Lord  Denman  there  seems 
to  adopt  the  distinction  which  this  court,  in  Quarman  v.  Burnett,  said 
ought  to  be  taken.  If  a  man  has  anything  to  be  done  on  his  own  premi- 
ses, he  must  take  care  to  injure  no  man  in  the  mode  of  conducting  the 
work.  Whether  he  injures  a  passenger  in  the  street,  or  a  servant  em- 
ployed about  his  work,  seems  to  make  no  difference.  I  think,  therefore, 
that  as  Bland  was  a  sub-contractor,  and  not  the  servant  of  the  defendant, 
the  latter  is  not  liable,  and  the  rule  for  a  non-suit  must  be  made  absolute. 
Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


[*281]  *III.— M'LEAN  v.  RUSSELL. 

March  9,  1850.— S.     12  D.  887. 

RussEM,,  Macnee,  and  Company,  the  proprietors  of  a  house  in  Prince's 
Street,  Edinburgh,  contracted  with  GilfiUan  and  Jackson  for  the  execu- 
tion of  alterations  upon  it.  GilfiUan  and  Jackson  entered  into  a  sub- 
contract with  James  Tait  to  do  the  plaster-work. 

The  Edinburgh  Police  act  provides,  that  where  it  shall  be  necessary, 
in  course  of  building  or  repairing  any  house  within  the  streets  of  the  city, 
to  deposit  materials  or  form  any  erection  on  the  street,  an  application  for 
warrant  so  to  occupy  the  street  shall  be  made  to  the  Paving  Board, 
and  on  its  being  obtained,  the  space  so  occupied  shall,  at  the  expense  of 
the  party  making  the  operations,  or  causing  the  same  to  be  made,  be 
fenced  in,  and  lamps  kept  burning  at  each  end  of  it  from  sunset  to  sun- 
set, so  that  the  inhabitants  may  incur  no  risk.  A  warrant  having  been 
obtained,  the  portion  of  the  street  extending  opposite  the  whole  frontage 
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of  the  house  under  repair,  was  duly  fenced  in  by  the  party  who  contracted 
for  the  mason-work.  At  the  east  end  of  this  erection  Tait  deposited  a 
heap  of  lime,  without  taking  any  of  the  precautions  against  accidents 
provided  by  the  police  act.  The  husband  of  the  pursuer,  who  was  a 
coach-hirer,  drove  his  coach  into  this  heap  of  lime,  and  was  thrown  off 
his  seat  and  killed  on  the  spot. 

The  pursuer,  his  widow,  raised  an  action,  concluding  against  Russell, 
Maonee,  and  Company,  the  proprietors  of  the  house,  Gilfillan  and  Jack- 
son the  contractors,  and  Tait  the  sub-contractor,  by  whose  negligence  the 
accident  was  occasioned,  jointly  and  severally,  for  £600  of  damages. 

Separate  issues  were  sent  to  the  jury  against  each  set  of  defenders, 
that  against  Bussell,  Macnee,  and  Company  being  in  the  following 
terms  : — 

"  It  being  admitted  that  the  defenders,  Messrs.  Bussell,  Macnee,  and 
Company,  were  in  January,  1848,  proprietors  of  the  tenement,  No.  106, 
Prince's  Street,  Edinburgh — 

"  Whether,  on  or  about  the  17th  day  of  January,  1848,  the  pursuer's 
late  husband,  Alexander  M'Lean,  received,  in  Prince's  *Street  r^oon-i 
aforesaid,  injuries  in  his  person  which  caused  his  death,  in  conse-  1-  J 
quence  of  the  fault  or  negligence  of  the  defenders,  the  said  Russell, 
Macnee,  and  Company,  or  of  any  person  or  persons  for  whom  the  said 
defenders  are  responsible,  to  the  loss,  injury,  and  damage  of  the  pur- 
suer ?" 

The  issues  against  the  other  defenders  were  in  the  same  terms,  substi- 
tuting the  names  of  "  Gilfilling  and  Jackson,"  and  "James  Tait,"  respec- 
tively, for  "  Russell,  Macnee,  and  Company." 

The  jury  found  "  for  the  pursuer,  damages  £50,  reserving  for  the 
decision  of  the  court  the  points  which  have  been  raised  as  to  the  liability 
of  the  defenders,  Russell  and  Macnee,  and  Gilfillan  and  Jackson." 

The  pursuer  moved  the  court  to  apply  the  verdict,  and  pleaded ; — The 
pursuer  was  entitled  to  bring  her  action  against  all  the  defenders,  jointly 
and  severally.  Not  only  the  party  who  undertakes  to  execute  any  opera- 
tion, but  also  the  party  who  directs  and  authorizes  it,  is  liable  to  the  pub- 
lic for  its  safe  execution.  Mack  v.  Allan,  Feb.  17,  1832,  10  S.  and  D. 
349  ;  Chapman  v.  Parlane,  Feb.  25,  1825,  3  S.  and  D.  585 ;  Rinnie  v. 
Parlane,  June  28,  1825,  4  S.  and  D.  122 ;  Rankin  v.  Dixon,  &c.,  March 
19,  1847,  D.  1048 ;  Bush  v.  Steinman,  1  Bos.  and  Pul.  404 ;  Sly  v. 
Edgeley,  Feb.  19,  1806,  6  Esp.  6 ;  Matthews  v.  West  London  Water- 
works Company,  June  10,  1813,  3  Camp.  402. 

The  contractor  was  under  the  control  of  his  employers,  and  they  were 
bound  to  see  that  the  work  was  performed  by  him  under  due  precautions ; 
and  that  the  sub-contractors  employed  by  him  were  careful  and  compe- 
tent workmen.  The  proprietors  were  here  in  possession  of  the  premises, 
and  the  operations  were  carried  on  under  their  constant  supervision  and 
control.  It  had  no  doubt  been  found  in  Linwood  v.  Hathorn,  that  where 
the  operations  were  of  a  character  from  which  no  danger  was  to  be  rea- 
sonably apprehended,  the  proprietor  was  not  liable  for  an  accident  caused 
by  the  negligence  of  his  servants.  But  the  opinion  of  all  the  judges 
there  saved  the  case  of  dangerous  operations ;  and  operations  which  re- 
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„„  quired  the  erection  of  ^obstructions  in  the  throughfares  of  a  large 
L  J  town,  certainly  partook  of  some  danger.  The  same  liability  which 
attached  to  the  proprietor  attached  to  the  principal  contractor,  who  had 
directly  employed  the  sub-contractor,  by  whose  negligence  the  accident 
was  occasioned.  Busk  v.  Steinman ;  Smith  v.  Milne,  July  6,  1814,  H. 
L.,  2  Dow,  390. 

GilfMan  and  Jackson  pleaded  ; — There  was  no  authority  for  holding 
that  the  principal  contractor  was  liable  for  the  negligence  of  the  sub-con- 
tractors ;  the  reverse  "had  been  found  in  England.  Bapson  v.  Cubitt, 
April  2, 1842,  9  Mees.  and  Welsby,  710.  No  fault  lay  with  the  present 
defenders ;  for  even  supposing  they  were  the  parties  who  were  bound  to 
fence  in  the  street,  as  required  by  the  Police  Act,  that  had  been  done. 
There  was  thus  no  culpability  or  negligence  directly  brought  home  to 
them ;  and  under  the  issue  it  was  necessary  to  establish  such  direct  cul- 
pability or  negligence.  The  blame  lay  entirely  with  Tait;  and  the  present 
defenders  were  not  liable  for  his  negligence.  The  principle  on  which 
the  master  was  held  liable  for  the  wrong-doing  or  negligence  of  his  ser- 
vant was,  that  the  former  could  exercise  a  direct  and  immediate  control 
over  the  latter,  and  could  enforce  his  orders  by  dismissing  the  servant. 
But  a  contractor  could  not  so  deal  with  his  sub-contractor.  He  had  not 
the  power  of  enforcing  obedience,  without  which  it  would  be  iniquitous 
to  involve  him  in  a  liability  for  the  sub-contractor's  negligence. 

Pleaded  fox  Russell,  Macnee,  and  Company  ; — The  pursuer  main- 
tained that  they  were  liable,  1st,  as  proprietors  of  the  tenement,  the  opera- 
tions on  which  were  the  remote  cause  of  the  accident;  and  2d,  as  employers 
responsible  for  the  negligence  of  the  persons  employed  by  them.  A  pro- 
prietor might  be  liable  for  injuries  resulting  from  any  dangerous  opera- 
tions carried  on  by  him.  But  here  the  operation  was  of  an  innocent 
and  ordinary  character ;  it  had  been  entrusted  to  competent  and  skilful 
contractors ;  and  the  proprietors  could  not  be  held  liable,  unless  it  were 
proved  that  they  were  aware  that  the  contractors  were  executing  the 
work  in  a  reckless  and  dangerous  manner.  Eankin  v.  Dixon,  ut  supra ; 
r*2841  ^®^*°°  ^-  Tailors  of  *Potterrow,  July  10, 1839, 1  D.  1218.  No 
L  J  such  proof  had  been  attempted.  On  the  contrary,  the  proof  esta- 
blished that  all  the  prescribed  precautions  had  been  taken.  The  heap  of 
lime  which  caused  the  accident  was  not  laid  on  their  ground  at  all ;  nor 
was  it  necessarily  connected  with  their  operations,  as  Tait  might  have 
removed  it  and  applied,  it  to  another  purpose.  When  an  accident  is 
occasioned  by  operations  from  which  no  danger  need  reasonably  be  appre- 
hended, the  master's  liability  even  for  a  proper  servant  is  limited  ;  it  is 
presumed  that  he  gave  him  a  mandate  to  conduct  the  operation  in  a  safe 
and  legal  manner,  and  he  is  not  liable  if  the  servant  transgress  that  man- 
date. Linwood  v.  Hathorn,  May  14,  1817,  P.  C,  H.  L.,  March  19, 
1821, 1  S.  Ap.  Cases,  20;  Duke  of  Eoxburghe  v.  Waldie,  March  1, 1822, 
1  S.  and  D.  367;  H.  L.,  Feb.  10, 1825, 1  W.  and  S.  1;  Duncan  v.  Find- 
later,  July  18, 1837,  15  S.  and  D.  1304 ;  June  19,  1838, 16  S.  and  D. 
1150;  H.  L.  Aug.  23,  1839, 1  Bob.  911. 

Still  more  limited  is  the  employer's  liability  for  a  contractor,  over 
whom  he  has  not  the  control  which  he  has  over  a  servant;  and  when  the 
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damage  is  occasioned  by  a  sub-oontractor,  with  whom  the  original  employer 
never  came  into  contact,  the  case  is  a  fortiori.  It  was  not  alleged  that 
Tait  had  been  authorized  by  the  proprietors  to  lay  the  lime  where  he 
did,  or  that  they  Itad  any  power  to  preyent  his  doing  so.  The  power  of 
control  was  the  foundation  of  the  doctrine  of  liability  in  the  law  of  Scot- 
land ;  and  the  English  authorities  were  inapplicable.  In  particular,  the 
case  of  Bush  t.  Steinman,  principally  relied  on  by  the  pursuer,  had  beau 
declared  by  the  highest  authority  to  be  inapplicable  to  a  Scotch  case  ; 
and  even  in  England  that  decision  seemed  to  be  overruled.  Duncan  v. 
Findlater,  1  M<L.  and  Rob.  939 ;  Laugher  v.  Pointer,  1826,  5  Bare, 
and  Cress.  547 ;  Eandleson  v.  Murray,  April  21,  1838,  8  Ad.  and  El. 
109 ;  Quarman  v.  Burnett,  1850,  6  Mees.  and  Welsby,  499. 

Lord  Pkesident In  this  case,  counsel  having  been  fully  heard  upon 

the  application  of  the  verdict  of  the  jury  as  to  its  effect  in  regard  to  the 
three  parties  called'  by  the  pursuer  as  defenders  in  her  action  of  assyth- 
ment  and  damages  against  them,  and  in  which  the  jury  found  her 
entitled  to  £50  of  *damages,  reserving  to  the  court  to  fix  on  |-#t,cc-i 
which  the  liability  lay,  and  a  great  variety  of  authorities  haying  L  J 
been  appealed  to  on  both  sides  by  Messrs.  Kussell,  Macnee,  and  Com- 
,pany,  the  proprietors  of  the  subjects  under  repair,  Messrs.  Gilfillan  and 
Jackson,  the  contractors  for  the  whole  repairs,  and  Mr.  Tait,  the  sub- 
contractor for  the  plaster-work  of  the  premises — the  court  took  time  to 
consider  their  judgment. 

I  have  accordingly  examined  the  cases  that  have  been  referred  to  on 
both  sides,  both  as  decided  in  our  own  courts  and  in  those  of  England ; 
and,  after  full  consideration,  I  have  come  to  the  conclusion,  that  no 
decree  of  the  damages  here  awarded  ought  to  be  given  against  any  of  the 
parties  except  Tait,  the  sub-contractor. 

This  party  having  had  occasion  for  a  quantity  of  lime  to  complete  the 
plaster-work  of  the  buildings  in  question,  in  terms  of  his  sub-contract 
with  Gilfillan  and  Jackson,  deposited,  or  caused  to  be  deposited,  not 
within  the  space  duly  set  apart,  fenced,  and  lighted,  as  a  shed  for  the 
materials  requisite  for  the  repairs  directed  to  be  executed  by  Gilfillan 
and  Jackson,  the  contractors  employed  by  Messrs.  Bussell,  Macnee,  and 
Company,  but  upon  a  part  of  the  street  adjoining,  no  doubt,  to  the  shed, 
but  which  was  neither  fenced  nor  lighted,  when  the  deceased  drove  up 
with  his  cab,  and  his  horse  having  driven  into  the  heap,  he  was  thrown 
out  and  mortally  injured,  and  afterwards  died  in  consequence.  Tait 
having  been  included  as  one  of  the  defenders  against  whom,  as  conjunctly 
and  severally  liable,  the  conclusion  of  the  action  of  the  pursuer,  the 
widow  of  the  deceased,  was  directed,  I  can  have  no  doubt  of  the  pro- 
priety of  decerning  against  him  for  the  damages  found  due  by  the  ver- 
dict. But  on  a  careful  review  of  the  decisions  both  in  this  court  and  in 
England,  I  am  of  opinion  that  there  are  no  sufficient  grounds  in  law  for 
subjecting  either  of  the  other  two  defenders  in  the  damages  found  due 
to  the  pursuer. 

Keeping  in  view  that  there  are  no  special  circumstances  whatever  to 
bring  Messrs.  Russell,  Macnee,  and  Company,  the  proprietors,  or  Gilfillan 
and  Jackson,  the  contractors  with  them,  into  any  immediate  connexion 
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or  contact  with  what  unquestionably  occasioned  the  fatal  occurrence,  that 
the  one  only  directed  their  premises  to  be  repaired,  and  that  the  others 
*entered  on  its  execution,  with  the  full  sanction  of  the  municipal 
t-  J  authorities,  their  liability  for  what  must  be  held  as  the  wrong- 
ful and  negligent  act  of  Mr.  Tait,  cannot  according  to  our  decisions,  be 
maintained. 

The  leading  case  in  regard  to  an  attempt  to  sustain  the  liability  of  the 
owper  of  property,  and  of  persons  to  a  certain  extent  acting  underhim, 
or  in  his  alleged  employment,  is  that  of  Lin  wood  v.  Ha  thorn,  decided 
in  this  court,  and  affirmed  in  the  house  of  lords,  in  which,  for  the  cutting 
of  a  tree  on  his  estate,  a  proprietor  was  found  not  liable,  though  a  death 
had  followed  from  the  operation  carried  on  by  his  servants,  or  those 
employed  under  him,  though  no  doubt  questions  were  raised  on  the  proof 
as  to  how  far  he  had  sanctioned  the  particular  act.  I  shall  not  stop  to 
examine  the  particulars  of  that  case,  with  which  I  was  fully  conversant, 
I  having  both  tried  the  unfortunate  wood-cutter  in  the  Criminal  Court, 
and  afterwards  decided  the  civil  action  of  assythment ;  but  I  refer  to  it 
as  containing  much  discussion  on  the  extent  of  liability  in  questions  of 
this  nature,  and  reference  to  other  cases.  It  will  however  be  found,  that 
in  his  judgment  in  the  case  of  Findlater  v.  Duncan,  23d  August,  1889, 
regarding  the  liability  of  road  trustees,  Lord  Chancellor  Oottenham  par- 
ticularly referred  to  this  case  of  Linwood,  in  regard  to  which  he  thus 
expressed  himself: — "So  far  from  finding  any  principle  in  the  law  of 
Scotland  for  making  the  liability  of  persons  for  the  acts  of  others  acting 
under  their  presumed  authority  greater  than  it  is  in  this  country,  I  find 
the  rule  laid  down  in  Linwood  v.  Hathorn,  by  a  majority  of  the  judges, 
much  more  restrictive  of  such  liability  than  the  rule  adopted  in  the  case 
of  Bush  V.  Steinman." 

Now,  here  there  is  no  indication  of  a  doubt  of  the  soundness  of  the 
principle  adopted  by  us  in  the  case  of  Linwood ;  and  the  same  learned 
lord,  on  a  careful  and  minute  examination  of  all  the  cases  that  had 
occurred  in  Scotland,  beginning  with  that  of  Innes  v.  Magistrates  of 
Edinburgh,  1st  Feb.,  1798,  M.  13,  189,  and  coming  down  to  the  latest 
in  date,  gave  a  full  and  distinct  opinion,  that  the  defenders,  the  road 
trustees,  were  not  liable  for  the  accident  occasioned  by  the  gross  neglect 
of  those  under  them  in  the  management  of  the  roads  in  question, — no 
r*?871  ^°'^''*  keeping  in  view  that  the  road  funds  could  not  be  made 
L  J  *available  for  their  relief  under  the  statutes.  It  was  in  the  same 
case  also  that  Lord  Brougham,  in  concurring  with  the  lord  chancellor, 
gave  it  as  his  confident  opinion,  that,  according  to  the  law  of  Scotland, 
a  judgment  similar  to  that  of  Bush  v.  Steinman  would  not  have  been 
given  in  the  Scottish  courts. 

But  this  very  case  of  Bush  v.  Steinman  is  that  mainly  relied  on  in  the 
present  case  for  supporting  the  claim  of  liability  both  of  Eussell  and 
Macnee,  the  proprietors,  and  GilfiUan  and  Jackson,  the  contractors.  I 
have  perused  that  case,  as  reported  in  Bosanquet  and  Puller,  with  all 
due  attention,  and  I  have  certainly  arrived  at  the  same  conclusion  regard- 
ing it  as  that  of  Lord  Brougham,  and  know  of  no  case  in  which  liability 
has  been  attached  to  a  proprietor  for  an  accident  caused  by  the  negli- 
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gence,  not  of  a  contractor  with  that  proprietor  for  work  on  his  property, 
nor  of  a  sub-contractor,  but  of  a  fourth  party  employed  by  the  sub-con- 
tractor to  bring  materials,  and  who  had  negligently  laid  them  down  in  a 
road,  where  an  accident  occurred. 

But,  looking  to  the  various  subsequent  cases  which  have  followed  that 
of  Bush  V.  Steinman,  decided  in  the  Common  Pleas  in  the  time  of  Chief- 
Justice  Eyre,  above  fifty  years  ago,  and  seeing  that,  from  the  very  first, 
its  soundness  was  questioned,  and  its  doctrine  greatly  limited,  in  the 
opinions  of  Chief-Justice  Abbott  fLord  Tenterden,)  and  J.  Littledale, 
and  that  the  same  hesitation  has  been  followed  by  other  judges  in  the 
various  later  cases  reported  in  the  volumes  of  Campbell,  Espinasse, 
Meeson  and  Welsby,  Barnewall  and  Cresswell,  and  Adolphus  and  Ellis, 
all  of  which  I  have  perused,  the  result  appears  to  me  to  be  that  the 
authority  of  Bush  v.  Steinman  is  greatly  impaired,  and  that  the  true  state 
of  the  law  of  England  cannot  be  safely  held  by  us  as  expounded  by  that 
solitary  decision.  I  shall  content  myself  with  quoting  only  the  words  of 
Mr.  Baron  Parke  in  his  judgment  in  the  case  of  Rapson  v.  Cubitt.  In 
that  case.  Baron  Parke,  concurring  with  Lord  Abinger  and  Barons 
Alderson  and  Rolfe,  thus  expresses  himself,  where  action  was  brought 
against  contractors  for  repairing  a  club-house,  and  who  had  a  sub-con- 
tract with  a  gae-fitter,  whose  negligence  had  caused  an  explosion  to  the 
injury  of  the  ^plaintiff : — "The  true  rule  on  this  subject  was  laid  r:)c9oo-i 
down  by  this  court  in  the  case  of  Quarman  v.  Burnett,  which  is  L  -■ 
directly  in  point,  and  cannot  be  distinguished  from  the  present  case. 
The  court  there  said — 'The  liability,  by  virtue  of  the  principle  of  relation 
of  master  and  servant,  must  cease  when  the  relation  itself  ceases  to  exist; 
and  no  other  person  than  the  master  of  such  servant  can  be  liable,  on 
the  simple  ground,  that  this  servant  is  the  servant  of  another,  and  his 
act  the  act  of  another — consequently  a  third  person  entering  into  a  con-- 
tract  with  the  master,  which  does  not  raise  the  relation  of  master  and 
servant  at  all,  is  not  thereby  rendered  liable.'  And  in  the  case  of  Mil- 
ligan  V.  Wedge,  12  Adol.  and  Ellis,  737,  against  the  owner  of  a  bullock, 
who  had  employed  a  licensed  drover  to  drive  it  from  Smithfield,  and  the 
drover  employed  a  boy,  in  consequenee  of  whose  carelessness  the  bullock 
injured  the  plaintiff's  property,  Coleridge,  J.,  on  the  point  as  to  'who 
the  person  is  that  did  the  injury,'  says — '  The  true  test  is,  to  ascertain 
the  relation  between  the  party  charged  and  the  party  actually  doing  the 
injury.  Unless  the  relation  of  master  and  servant  exist  between  them, 
the  act  of  the  one  creates  no  liability  in  the  other.  Apply  that  here.  1 
make  no  distinction  between  the  licensed  drover  and  the  boy ;  suppose 
the  drover  to  have  committed  the  injury  himself.  The  thing  done  is 
the  driving.  The  owner  makes  his  contract  with  the  drover  that  he 
shall  drive  the  beast,  and  leaves  it  under  his  charge,  and  then  the  drover 
does  the  act.  The  relation,  therefore,  of  master  and  servant,  does  not 
exist  between  them.' " 

Now,  such  being  what  I  consider  to  be  the  true  state  of  the  law  of 
England  on  this  subject,  I  can  find  no  sufficient  authority  in  it  for  lead- 
ing us  to  adopt  a  principle  of  liability  which  can  reach  the  case  either  of 
the  contractors  or  those  that  employed  them — and,  therefore,  that  the 
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pursuer  can  claim  her  damages  only  against  Tait,  the  person  who  truly 
was  the  cause  of  the  injury  to  her  husband.  I  am  inclined,  however,  to 
find  that  no  expenses  should  be  awarded  against  her. 

Lord  Mackenzie. — I  am  of  the  same  opinion,  that  the  liability 
attaches  wholly  to  Tait.  In  this  case  the  liability  is  not  alleged  to 
r*5>8qi  ****''^  °^  account  of  any  culpa  of  either  Kussell  *and  Macnee, 
L  -I  or  Gilfillan  and  Jackson.  The  only  ground  on  which  it  was 
said  they  were  liable,  was,  that  the  former  firm  are  the  proprietors  of  the 
house  under  repair,  and  the  latter  the  principal  contractors.  I  am 
unable  to  adopt  those  grounds  as  satisfactory.  The  general  rule  of  law 
is  culpa  tenet  suos  auctores.  Men  are  answerable  for  themselves,  not  for 
others.  No  doubt  that  rule,  if  carried  to  its  full  extent,  would  exempt 
the  master  from  responsibility  for  his  servants ;  but  we  do  not  carry  it 
so  far.  Every  master  is  liable  for  what  is  done  by  his  servants  in  his" 
employment.  It  is  said  that  this  principle  is  derived  from  the  Roman 
law.  If  so,  it  was  not  very  accurately  copied ;  for  by  the  Roman  law, 
the  servants  were  slaves,  and  had  no  persona.  The  action  for  amount 
of  injury  done  by  them  was  the  actio  noxalis,  and  if  the  master  gave  up 
the  noxa,  he  was  free.  That  principle,  however,  exists  in  our  law  to  a 
certain  extent,  and  I  am  not  inclined  to  extend  it  beyond  servants.  It 
is  said  there  was  a  constructive  culpa  in  employing  careless  persons.  It 
is  perfectly  vain  to  say  that  any  such  blame  can  attach  to  a  man  who 
employs  responsible  tradesmen  to  execute  harmless  repairs  on  his  housC) 
or  in  these  persons  contracting  with  another  to  do  part  of  the  work. 
Therefore  that  can  be  no  ground  of  blaime ;  and  there  is  no  reason  to 
extend  the  master's  liability  for  servants  to  contractors.  The  cases 
quoted  by  your  lordship  are  quite  in  point.  On  the  whole,  I  have  no 
doubt  that  the  rule  cannot  be  extended  to  a  case  of  this  description. 
The  case  of  damage  done  to  a  neighbouring  tenement  is  inapplicable, 
because  that  generally  arises  from  dangerous  operations  which  are  cul- 
pable, unless  precautions  are  taken  to  secure  the  neighbourhood  from 
damage.  There  was  nothing  culpable  here  in  the  conduct  of  any  one 
but  Tait.  He  had  authority  to  lay  down  the  lime  before  the  house,  but 
not  in  the  place  where  he  did.  In  Linwood's  case  the  master  was  not 
held  liable  even  for  the  servant,  where  the  operation  was  such  that  no 
blame  could  attach  to  him ;  and  in  Duncan  v.  Findlater,  the  house  of 
lords  applied  the  same  rule  in  the  case  of  road  trustees,  whose  labourer 
was  alone  to  blame.  On  the  whole,  I  am  not  inclined  to  carry  the  doc- 
trine of  liability  any  further  than  to  servants.  The  cases  in  which  it 
was  carried  further  were  all  very  special. 

F^nqn-i  *Lord  Fullerton. — I  am  of  the  same  opinion.  I  go  exactly 
L  .  -I  on  the  grounds  stated  by  your  lordship,  and  particularly  on  the 
special  facts  of  this  case..  The  question  put  to  the  jury  wa,s.  Whether 
the  accident  occurred  through  the  fault  or  negligence  of  the  defenders  ? 
It  was  put  as  to  each  of  the  defenders  separately.  It  is  quite  plain  that 
the  jury  felt  that  the  person  to  whom  the  mischief  was  immediately 
brought  home  was  liable ;  and  accordingly  they  found  Tait  liable.  The 
only  question  now  is,  whether,  besides  him,  the  employer  and  principal 
contractor  are  also  liable;  in  short,  whether  Tait  is  to  be  held  as  a  ser- 
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vant  for  whom  these  parties  are  responsible  ?  That  must  depend  on  the 
question  whether  the  operation  was  in  the  least  degree  hazardous.  If  it 
were  so  the  employer  might  be  liable,  although  he  had  devolved  the 
actual  execution  of  the  operation  on  a  contractor.  But  here  there  was 
nothing  hazardous ;  and  if  a  party  employed  to  perform  the  very  safe 
operation  of  plastering  a  house,  executed  it  in  a  dangerous  way,  he  only 
is  blamable. 

There  is  no  question  as  to  the  fitness  of  Tait,  and  Gilfillan  and  Jack- 
son, to  undertake  their  contracts ;  and  the  question  comes  to  be,  whether 
the  proprietor  of  a  house  bona  fide  employing  a  tradesman  to  execute 
repairs  upon  it,  is  to  be  held  liable  for  everything  done  by  the  con- 
tractors,— whether  he  is  bound  to  watch*  everything  they  do  ?  I  cannot 
carry  the  law  so  far  as  that. 

I  think  the  case  of  Linwood  v.  Hathorn  quite  in  point.  In  that  case 
both  the  master  and  servants  were  cited  j  but,  as  regards  a  servant,  the 
employer  is  in  a  much  more  unfavourable  position  than  as  regards  a  con- 
tractor. The  master  is  bound  to  watch  over  the  doings  of  the  servants, 
and  their  acts  are  his.  This  is  very  different  from  his  position  with 
regard  to  a  person  duly  qualified,  who  has  been  employed  as  a  contractor. 

Then  as  to  Bush  v.  Steinman,  I  think  the  courts  of  England  have 
nibbled  at  the  case  bit  by  bit,  until,  though  it  stands  in  the  books,  its 
effect  is  now  entirely  gone ;  at  any  rate  it  is  entirely  inapplicable  in 
Scotland.     Therefore,  on  the  whole,  I  concur  with  your  lordships. 

Lord  CuNiNGHAME  declined,  not  having  been  present  at  the  argu- 
ment. 

*The  court  pronounced  the  following  interlocutor  : — "Decern  r^^oq-i-i 
against  the  defender,  James  Tait,  for  payment  of  £50  in  name  L  J 
of  damages ;  assoilzie  the  defendants,  Russell,  Macnee,  and  company, 
and  also  the  defenders,  Gilfillan  and  Jackson,  from  the  conclusions  of 
the  action,  and  decern :  Allow  the  decree  against  the  defender,  James  Tait, 
to  be  extracted  ad  interim :  Find  the  defender,  James  Tait,  liable  in 
the  expenses  incurred  by  the  pursuer,  including  the  expenses  of  the 
trial,  but  not  in  any  expenses  incurred  after  the  trial." 


A  PRINCIPAL  IS  NOT  LIABLE  POR  THE  DAMAGE  OCCASIONED  BY  HIS 
AGENT  IN  ANY  MATTERS  BEYOND  HIS  AGENCY,  NOR  IS  A  MASTER 
LIABLE  POR  THE  WILFUL  AND  MALICIOUS  ACTS  OF  HIS  SERVANT, 
ALTHOUGH  COMMITTED  BY  HIM  WHILE  ACTING  IN  THE  SERVICE  OF 
HIS  MASTER. 

I.— M'MANUS  V.  CRICKETT. 

Nov.  26,  1800.— E.     1  East,  106. 

This  case  was  very  much  discussed  at  the  bar,  upon  a  motion  to  set 
aside  a  verdict  for  the  plaintiff  and  enter  a  nonsuit,  by  Gibbs  and  Wood, 
against  the  rule,  and  Garrow  and  Giles,  in  support  of  it.     The  court 
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took  time  to  consider  of  their  judgment ;  and  afterwards  entered  so  fully 
into  the  cases  cited  and  the  arguments  urged  at  the  bar,  that  it  is  unne- 
cessary to  detail  them  in  the  usual  form. 

Lord  Kenton,  C.  J.,  now  delivered  the  unanimous  opinion  of  the 
court. 

This  is  an  action  of  trespass,  in  which  the  declaration  charges  that 
the  defendant  with  force  and  arms  drove  a  certain  chariot  against  a 
chaise  in  which  the  plaintiff  was  riding  in  the  king's  highway,  by  which 
the  plaintiff  was  thrown  from  his  chaise  and  greatly  hurt.  At  the  trial 
it  appeared  in  evidence  that  one  Brown,  a  servant  of  the  defendant, 
wilfully  drove  the  chariot  against  the  plaintiff's  chaise,  but  that  the  de- 
fendant was  not  himself  present,  nor  did  he  in  any  manner  direct  or 
r*9Q9T  ^^^11*  to  *^^^  *"*  "f  *^^  servant,  and  the  question  is,  if  for  this 
L  J  wilful  and  designed  act  of  the  servant  an  action  of  trespass  lies 
against  the  defendant  his  master  ?  As  this  is  a  question  of  very  gene- 
ral extent,  and  as  cases  were  cited  at  the  bar,  where  verdicts  had  been 
obtained  against  masters  for  the  misconduct  of  their  servants  under 
similar  circumstances,  we  were  desirous  of  looking  into  the  authorities  on 
the  subject  before  we  gave  our  opinion  ;  and  after  an  examination  of  all 
that  we  could  find  as  to  this  point,  we  think  that  this  action  cannot  be 
maintained.  It  is  a  question  of  very  general  concern,  and  has  been 
often  canvassed ;  but  I  hope  at  last  it  will  be  at  rest.  It  is  said  in 
Bro.  Abr.  tit.  Trespass,  pi.  435,  "  If  my  servant  contrary  to  my  will 
chase  my  beasts  into  the  soil  of  another,  I  shall  not  be  punished."  And 
in  2  Eoll.  Abr.  553,  "  If  my  servant  without  any  notice  put  my  beasts 
into  another's  land,  my  servant  is  the  trespasser  and  not  I ;  because  by 
the  voluntary  putting  of  the  beasts  there  without  my  assent  he  gains  a 
special  property  for  the  time,  and  so  to  this  purpose  they  are  his  beasts." 
I  have  looked  into  the  correspondent  part  in  Vin.  Abr.,  and  as  he  has 
not  produced  any  case  contrary  to  this,  I  am  satisfied  with  the  authority 
of  it.  And  in  Noy's  Maxims,  eh.  44,  "  If  I  command  my  servant  to 
distrain,  and  he  ride  on  the  distress,  he  shall  be  punished,  not  I."  And 
it  is  laid  down, by  Holt,  C.  J.,  in  Middleton  v.  Powler,  Salk.  282,  as  a 
general  position,  "that  no  master  is  chargeable  with  the  acts  of  his  ser- 
vant, but  when  he  acts  in  the  execution  of  the  authority  given  him." 
Now  when  a  servant  quits  sight  of  the  object  for  which  he  is  employed, 
and  without  having  in  view  his  master's  orders  pursues  that  which  his 
own  malice  suggests,  he  no  longer  acts  in  pursuance  of  the  authority 
given  him,  and  according  to  the  doctrine  of  Lord  Holt  his  master  will 
not  be  answerable  for  such  act.  Such  upon  the  evidence  was  the  pre- 
sent case  :  and  the  technical  reason  in  2  Roll.  Abr.,  with  respect  to  the 
sheep  applies  here ;  and  it  may  be  said  that  the  servant  by  wilfully 
driving  the  chariot  against  the  plaintiff's  chaise  without  his  master's 
assent  gained  a  special  property  for  the  time,  and  so  to  that  purpose  the 
chariot  was  the  servant's.  This  doctrine  does  not  at  all  militate  with 
the  cases  in  which  a  master  has  been  holden  liable  for  the  mischief 
r*2931  ''"^^"S  fro™  tJio  *negligenoe  or  unskilfulness  of  his  servant  who 
•-  J  had  no  purpose  but  the  execution  of  his  master's  orders ;  but  the 
form  of  those  actions  proves  that  this  action  of  trespass  cannot  be  main- 
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tained  :  for  if  it  can  be  supported,  it  must  be  upon  the  ground  that  in 
trespass  all  are  principals;  but  the  form  of  those  actions  shows,  that 
where  the  servant  is  in  point  of  law  a  trespasser,  the  master  is  not  charge- 
able as  such ;  though  liable  to  make  a  compensation  for  the  damage  con- 
sequential from  his  employing  of  an  unskilful  or  negligent  servant.  The 
act  of  the  master  is  the  employment  of  the  servant ;  but  from  that  no 
immediate  prejudice  arises  to  those  who  may  suflFer  from  some  subsequent 
act  of  the  servant.  If  this  were  otherwise,  the  plaintiffs  in  the  cases 
mentioned  in  1  Lord  Raym.  739,  (one  where  the  servants  of  a  carman 
through  negligence  ran  over  a  boy  in  the  streets  and  maimed  him ;  and 
the  other,  where  the  servants  of  A.  with  his  cart  ran  against  the  cart  of 
B.  and  overturned  it,  by  which  a  pipe  of  wine  was  spilt ;)  must  have 
been  nonsuited  from  their  mistaking  the  proper  form  of  action,  in  bring- 
ing an  action  upon  the  case,  instead  of  an  action  of  trespass ;  for  there 
is  no  doubt  of  the  servants  in  those  cases  being  liable  as  trespassers, 
even  though  they  intended  no  mischief;  for  which,  if  it  were  necessary, 
Weaver  V.  Ward  in  Hobart,  134,  and  Dickinson  v.  Watson  in  Sir  Thomas 
Jones,  205,  are  authorities.  But  it  must  not  be  inferred  from  this  that 
in  all  cases  where  an  action  is  brought  against  the  servant  for  improperly 
conducting  his  master's  carriage,  by  which  mischief  happens  to  another, 
the  action  must  be  trespass.  Michael  v.  Allestree  in  2  Levinz,  172, 
where  an  action  on  the  case  was  brought  against  a  man  and  his  servant 
for  breaking  a  pair  of  horses  in  Lincoln's  Inn  Fields,  where  being 
unmanageable  they  ran  away  with  the  carriage  and  hurt  the  plaintiff's 
wife,  is  an  instance  to  show  that  trespass  on  the  case  may  be  the  proper 
form  of  action.  And  upon  a  distinction  between  those  cases  where  the 
mischief  immediately  proceeds  from  something  in  which  the  defendant 
is  himself  active,  and  where  it  may  arise  from  the  neglect  or  other  mis- 
conduct of  the  party,  but  not  immediately,  and  which,  perhaps,  may 
amount  only  to  a  nonfeazance,  we  held  in  Ogle  v.  Barnes,  8  Term  Rep. 
188,  that  the  plaintiff  was  entitled  to  recover.  The  case  of  Savignac 
and  Roome,  6  Term  Rep.  125,  *which  was  much  pressed  as  sup-  r^itpq  j-i 
porting  this  action,  came  before  the  court  on  a  motion  in  arrest  L  J 
of  judgment;  and  the  only  question  decided  by  the  court  was,  that  the 
plaintiff  could  not  have  judgment,  as  it  appeared  that  he  had  brought 
an  action  on  the  case  for  that  which  in  law  was  a  trespass ;  for  the  de- 
claration there  stated  that  the  defendant  by  his  servant,  wilfully  drove 
his  coach  against  the  plaintiff's  chaise.  Day  v.  Edwards,  5  Term  Rep. 
648,  was  also  mentioned ;  which  was  an  action  on  the  case,  in  which 
the  declaration  charged  the  defendant  personally  with  furiously  and 
negligently  driving  his  cart,  that  by  and  through  the  furious,  negligent 
and  improper  conduct  of  the  defendant  the  said  cart  was  driven  and 
struck  against  the  plaintiff's  carriage  :  and  on  demurrer  the  court  were 
of  opinion,  that  the  fact  complained  of  was  a  trespass.  And  in  the  last 
case  that  was  mentioned  of  Brucker  v.  Froment,  6  Term  Rep.  659,  the 
only  point  agitated  was,  Whether  evidence  of  the  defendant's  servant 
having  negligently  managed  a  cart  supported  the  declaration,  which 
imputed  that  negligence  to  the  defendant  ?  and  the  court  with  reluct- 
ance held  that  it  did,  on  the  authority  of  a  precedent  in  Lord  Raymond's 


206  BOSS    ON    COMMERCIAL    LAW. 

Eeports  264,  of  Turberville  and  Stamp.  In  none  of  these  cases  was  the 
point  now  in  question  decided  j  and  those  determinations  do  not  contra- 
diet  the  opinion  we  now  entertain,  which  is,  that  the  plaintiff  cannot  re- 
cover, and  that  a  nonsuit  must  be  entered. 

Per  Curiam. — Rule  absolute  for  entering  a  nonsuit. 


II.— CROFT  V.   ALLISON. 

June  25,  1821.— E.     4  B.  and  Aid.  590.     Eng.  Com.  Law.  Reps.,  vol.  6. 

The  declaration  stated,  that  the  plaintiffs  were  the  owners  and  pro- 
prietors of  a  certain  chariot,  then  lawfully  being  and  standing  in  a  cer- 
tain public  highway,  and  that  the  defendant  was  possessed  of  a  certain 
coach  and  horses,  under, the  care  and  government  of  a  servant,  who  was 
then  driving  the  same  along  the  highway ;  and  that  the  defendant,  by 
r*9Qfn  ^'^  ^^^^  servant,  so  *carelessly  and  improperly  drove,  governed, 
L  J  and  directed  his  said  coach  and  horses,  that,  by  the  carelessness, 
negligence,  and  improper  conduct  of  the  defendant,  by  his  servant,  one 
o^  the  fore-wheels  of  the  coach  struck  and  damaged  the  said  chariot. 
Plea,  general  issue. 

At  the  trial  it  appeared  that  the  plaintiffs,  who  were  livery-stable 
keepers,  had  hired  the  chariot  for  the  day  of  Messrs.  Lambert  and 
Bryant,  who  were  coach-makers.  The  plaintiffs  furnished  the  horses, 
and  appointed  the  coachman,  and  then  let  it  out  to  an  individual  for  the 
day.  It  was  stated  in  evidence,  that  the  cause  of  the  accident  arose 
from  the  defendant's  coachman  striking  the  plaintiffs'  horses  with  his 
whip,  in  consequence  of  which  they  moved  forward,  and  the  chariot  was 
overturned.  At  the  time  when  the  horses  were  struck,  the  two  carriages 
were  entangled. 

The  Lord  Chief-Justice,  at  the  trial,  left  it  to  the  jury  to  determine, 
whether  the  carriages  had  become  entangled  from  the  moving  of  the 
horses  of  the  plaintiffs,  which,  previously  to  the  accident,  were  standing 
still  and  without  a  driver,  and  he  directed  them  to  find  for  the  defendant, 
in  case  they  thought  so,  and  that  the  whipping  by  the  defendant's  coach- 
man was  for  the  purpose  of  extricating  himself  from  that  situation.  But 
he  directed  them  to  find  for  the  plaintiffs,  in  case  they  were  of  opinion, 
that  the  entangling  arose  originally  from  the  fault  of  the  defendant's 
coachman.     The  jury  found  a  verdict  for  the  plaintiffs.     And  now 

Scarlett  moved  for  a  new  trial. — First,  the  plaintiffs  cannot  properly 
be  called  the  owners  and  proprietors  of  the  chariot,  having  only  hired  it 
of  the  real  proprietors  for  one  day;  and  if  any  but  the  real  proprietors 
can  be  so  called,  the  individual  actually  using  the  carriage  at  the  time, 
might  be  much  more  properly  called  so  than  the  present  plaintiffs. 
Secondly;  the  injury  arose  from  the  act  of  the  defendant's  coachman,  in 
whipping  the  plaintiffs'  horses ;  now  that  was  a  wanton  act  on  his  part, 
for  which  he  himself,  and  not  his  master,  would  be  liable;  and  the 
.„,  declaration  which  charges,  that,  by  the  carelessness,  ^negligence, 
L  -I  and  improper  conduct  of  the  defendant's  servant,  the  accident 
happened,  is  not  supported  by  the  proof  of  a  wanton  act. 


PRINCIPAL   AND   AGENT.  207 

Per  Curiam. — As  to  the  first  point,  it  has  never  been  supposed  that 
a  mere  passenger  in  a  carriage  can  be  considered  as  the  owner  and  pro- 
prietor, so  as  to  be  entitled  to  bring  this  action.  The  plaintiffs,  however, 
are  something  more,  for  they  have  not  only  hired  the  chariot  for  the 
day,  but  have  appointed  the  coachman  and  furnished  the  horses.  They 
may,  therefore,  be  considered,  for  the  purposes  of  this  declaration,  as 
the  owners  and  proprietors  of  the  chariot.  As  to  the  second  point,  the 
distinction  is  this;  if  a  servant  driving  a  carriage,  in  order  to  effect  some  - 
purpose  of  his  own,  wantonly  strike  the  horses'  of  another  person,  and 
produce  the  accident,  the  master  will  not  be  liable.  But  if,  in  order  to 
perform  his  master's  orders,  he  strikes  but  injudiciously,  and  in  order  to 
extricate  himself  from  a  diflSculty,  that  will  be  negligent  and  careless 
conduct,  for  which  the  master  will  be  liable,  being  an  act  done  in  pursu- 
ance of  the  servant's  employment.  The  ease,  therefore,  has  been  pro- 
perly left  to  the  jury. 

Kule  refused. 


1.  Although  a  master  is  liable  in  every  case  to  a  stranger  for  damages  occa- 
sioned by  his  servant  while  acting  within  the  scope  of  his  employment,  he  is  not 
liable  by  the  law  of  .JEngland  in  the  ordinary  case  to  a  servant  for  damage  occa- 
sioned by  a  fellow-servant.  The  rule  appears  to  be  that  a  master  is  not  liable 
in  such  a  case  if  he  has  taken  reasonable  care  to  protect  his  servants  from  the 
risk  of  injury  by  associating  them  only  with  servants  of  ordinary  skill  and  care; 
but  that  a  servant  when  he  enters  the  employment  of  another  is  held  to  run  the 
risk  arising  from  the  negligence  of  his  fellow-servants.  In  the  case  of  Priestly 
V.  Fowler,  3  Mees.  and  'W'eT.  1,  it  was  held,  that  in  the  ordinary  case  a  master  is 
not  liable  to  his  own  servant  for  the  insufficiency  of  a  vehicle  in  which  he  had 
been  directed  to  go  with  certain  goods,  where  the  injury  was  proved  to  have 
arisen  from  overloading  the  van,  and  that  it  was  so  loaded  with  the  master's 
knowledge.  Lord  Abinger  *observed,  "The  mere  relation  of  master  r^oq':! 
and  servant  never  can  imply  an  obligation  on  the  part  of  the  master  to  ■■  ' 
take  more  care  of  the  servant  than  he  may  reasonably  be  expected  to  do  of  him- 
self. He  is  no  doubt  bound  to  provide  for  the  safety  of  his  servant  in  the  course 
of  his  employment  to  the  best  of  his  judgment,  information,  and  belief.  The 
servant  is  not  bound  to  risk  his  safety  in  the  service  of  his  master,  and  may,  if 
he  thinks  fit,  decline  any  service  in  which  he  reasonably  apprehends  injury  to 
himself;  and  in  most  of  the  cases  in  which  danger  may  be  incurred,  if  not  in  all, 
he  is  just  as  likely  to  be  acquainted  with  the  probability  and  extent  of  it  as  the 
master.  In  fact,  to  allow  this  sort  of  action  to  prevail  would  be  an  encourage- 
ment to  the  servant  to  omit  that  diligence  and  caution  which  he  is  bound  to 
exercise  on  behalf  of  his  master,  to  protect  him  against  the  misconduct  or  negli- 
gence of  others  who  serve  him,  and  which  diligence  and  caution,  while  they  pro- 
tect the  master,  are  a  much  better  security  against  any  injury  the  servants  may 
sustain  by  the  negligence  of  others  engaged  under  the  same  master,  than  any 
recourse  against  his  master  for  damages  could  possibly  afford." 

2.  In  Hutchinson  v.  York,  Newcastle,  and  Berwick  Eailway  Company,  May 
22,  1850,  19  L.  S.  Ex.  296,  it  was  held  that  a  master  was  not  in  general  liable 
to  an  action  at  the  suit  of  his  servant,  for  injuries  sustained  in  consequence  of 
the  negligence  of  a  fellow-servant  acting  in  his  master's  service ;  but  that  the 
master  would  be  liable  if  the  servant  guilty  of  negligence  was  not  a  person  of 
ordinary  skill  and  care.  In  this  case  the  question  was,  whether  the  defendants 
were  liable  for  the  injury  occasioned  to  one  of  their  own  servants  by  a  collision 
while  he  was  travelling  in  one  of  their  carriages  in  discharge  of  his  duty  as  their 
servant?    It  was  admitted  by  the  court  that  the  defendants  would  undoubtedly 
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have  been  liable  if  the  party  injured  had  been  a  stxanger  travelling  as  a  pas- 
senger for  hire.    AiiDBRSON,  B.,  who  delivered  the  judgment  of  the  court,  ob- 
served,— "The  case  appears  to  us  to  be  undistinguishable  in  principle  from  that 
of  Priestly  v.  Fowler.     The  principle  upon  which  a  master  is  in  general  liable 
for  accidents  resulting  from  the  negligence  or  unskilfulness  of  his  servant,  is 
that  the  act  of  his  servant  is  in  truth  his  own  act.     If  the  master  is  himself 
driving  his  carriage,  and  from  want  of  .skill  causes  injury  to  a  passer  by,  he  is 
of  course  responsible  for  that  want  of  'skill.     If,  instead  of  driving  the  carriage 
with  his  own  hands,  he  employs  his  servant  to  drive  it,  that  servant  is  but  an 
instrument  set  in  motion  by  the  master,  and  whatever  the  servant  does  in  order 
to  give  effect  to  his  master's  will,  may  be  treated  by  others  as  the  act  of  the 
master.   So  far  there  is  no  difficulty.   Equally  clear  is  it  that  though  a  stranger 
may  treat  the  act  of  the  servant  as  the  act  of  his  master,  yet  the  servant  himself 
r*9qQi  by  whose  negligence  or  wantof  *skill  the  accident  has  occurred  cannot, 
•■         -I  and  therefore  he  cannot  defend  himself  against  the  claim  of  a  third 
person.    Nor  if  by  this  unskilfulness  he  is  himself  injured  can  he  claim  damage 
from  his  own  master,  upon  an  allegation  that  his  own  negligence  was  in  point 
of  law  the  negligence  of  his  master.     The  grounds  of  this  distinction  are  so 
obvious  as  to  need  no  illustration.   The  difficulty  is  as  to  the  principle  applicable 
to  the  case  of  several  servants  employed  by  the  same  master,  and  an  injury  re- 
sulting to  .one  of  them  from  the  negligence  of  another.   In  such  a  case,  however, 
we  are  of  opinion  that  the  master  is  not  in  general  responsible.     The  servants 
are  engaged  in  a  common  service,  the  duties  of  which  impose  a  certain  risk 
upon  each  of  them,  and  in  case  of  negligence  on  the  part  of  one  of  them,  the 
party  injured  knows  that  the  negligence  is  that  of  his  fellow-servant,  and  not  of 
his  master.    He  knew  when  he  was  engaged  in  the  service  that  he  was  exposed 
to  the  risk  of  injury,  not  only  from  his  own  want  of  skill  or  care,  but  on  the  part 
of  his  own  fellow-servant  also ;  and  he  must  be  supposed  to  have  contracted  on 
the  terms  that',  as  between  himself  and  master,  he  would  run  that  risk.     The 
principle  is,  that  a  servant  when  he  engages  to  serve  a  master,  undertakes  as 
between  himself  and  his  master  to  run  all  the  ordinary  risks  of  the  service,  and 
this  includes  the  risk  of  negligence  upon  the  part  of  a  fellow-servant  when  he  is 
acting  in  the  discharge  of  his  duty  as  servant  of  him  who  is  tlie  common  master 
of  both.    Though  .we  have  said  that  a  master  is  not  responsible  generally  to  one 
servant  for  any  injury  caused  to  him  by  the  negligence  of  a  fellow-servant  while 
acting  in  one  common  service,  yet  this  must  be  taken  with  the  qualification  that 
the  master  shall  have  taken  care  not  to  expose  his  servants  to  unreasonable 
risk.     The  servant  when  he  engages  to  run  the  risks  of  his  service,  including 
those  arising  from  the  negligence  of  his  fellow-servants,  has  a  right  to  under- 
stand that  &e  master  has  taken  reasonable  care  to  protect  him  from  risk  by 
associating  him  only  with  persons  of  ordinary  skill  and  care,  and  the  real  object 
of  the  plea  in  this  case  is  to  show  that  the  defendants  had  discharged  a  duty, 
the  omission  to  discharge  which  might  have  made  them  responsible  to  the 
deceased."    A  judgment  to  the  same  effect  was  pronounced  the  sam'e  day  in  the 
case  of  Wigmore  v.  Jay. 

3.  The  law  of  Scotland  appears  to  differ  from  the  law  of  England  in  the  ques- 
tion of  the  liability  of  a  master  to  a  servant  for  injury  sustained  by  a  fellow- 
servant.  In  the  case  of  Gray  v.  Brassey,  Dec.  1,  1852,  15  D.  135,  it  was  held 
that  an  action  lies  -at  the  instance  of  a  servant  against  his  employer,  founded  on 
the  alleged  fault  or  negligence  of  a  fellow-servant.  In  that  case  the  servant  was 
injured  in  consequence  of  a  break  which  he  was  in  the  act  of  using  having  no 
r*2')Ql  ^'°°^  °P°°  ^*'  ^^  stepping  on  the  break  for  the  purpose  of  stopping  *a 
L  ^^i  portion  of  a  train  of  wagons  which  he  had  been  desired  to  uncouple,  the 
break  slipped  down  with  him,  and  he  fell,  when  one  of  the  wagons  passed  over 
him,  and  injured  him  so  severely,  that  in  order  to  save  his  life  it  was  necessary 
to  amputate  his  leg.  The  want  of  a  block  on  the  break  was  attributed  ta  the 
culpable  negligence  of  the  superintendent  of  the  railway,  or  of  some  other  person 
for  whom  the  defender  was  alleged  to  be  responsible.  The  court  found  that  the 
averments  of  the  pursuer  were  relevant  to  entitle  him  to  an  issue  for  the  trial  of 
the  cause.  Lord  President  M'Neill  observed, — "  In  this  case,  a  point  is  raised 
which  is  comparatively  new  to  us ;  and  recent  decisions  in  the  law  of  England 
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have  been  pressed  on  us,  as  leading  to  the  conclusion  that  the  interlocutor  of 
the  lord  ordinary  should  be  altered.    My  opinion  is,  that  the  interlocutor  is 
right.     This  is  a  question  of  relevancy,  and  we  must  take  the  case  as  it  is  set 
forth  by  the  pursuer  on  record.    The  case  as  set  fprth,  is,  1st,  That  it  was  the 
duty  of  Brassey,  the  defender,  to  provide  proper  wagons,  with  proper  breaks  and 
proper  blocks,  and  to  see  that  they  were  kept  in  proper  working  order.  2d,  That 
the  defender  neglected  to  do  this,  and  that  he,  or  rather  his  superintendent  acting 
for  him,  and  for  whom  he  is  responsible,  ordered  the  pursuer  to  uncouple  the 
wagons,  at  a  time  when,  through  the  negligence  of  the  defender  or  those  acting 
for  him,  the  break  was  not  in  proper  working  order.    3d,  That  in  consequence 
of  this  negligence,  the  pursuer  sustained  the  injuries  libelled  :  and  4th,  that 
Brassey  ought  to  have  been  aware  of  the  unsafeness  of  the  machinery.     All  that 
is  set  forth  in  the  summons:  I  do  not  say  that  is  true.    But  if  the  pursuer  makes 
out  that  it  was  the  duty  of  Brassey  to  use  proper  precautions  for  the  safety  of 
his  workmen, — ^to  provide  proper  wagons  in  suitable  working  order,  and  with 
proper  breaks  and  blocks, — that  the  pursuer  in  uncoupling  some  of  the  wagons, 
by  order  of  Dixon,  who  was  acting  for  the  defender,  had  his  leg  broken — 
that  he  received  this  injury  in  consequence  of  there  being  no  break,  or  of  the 
break  not  being  in  proper  working  order — that  this  deficiency  arose  from  the 
negligence  of  the  defender,  or  of  a  servant  for  whom  he  was  responsible — and 
that  it  was  in  the  power  of  the  defender  to  provide  against  such  a  deficiency ;  if 
the  pursuer  makes  out  all  this,  then  I  think  he  makes  out  a  relevant  case.     But 
while  I  am  of  that  opinion,  I  do  not  think  we  are  to  disregard  the  authorities. 
I  think  that  our  own  authorities,  if  properly  sifted,  go  to  support  the  relevancy 
of  the  present  action.    I  do  not  lay  any  weight  on  the  case  of  Lord  Keith  v.  Keir, 
19th  June,  1812,  P.  C,  where  the  question  was,  whether  the  master  was  liable 
where  the  servant  was  acting  contrary  to  his  orders.     That  was  an  extreme 
case ;  but  all  the  other  authorities  support  the  relevancy  of  this  summons. 
Several  English  cases  have  been  quoted  to  ns,  *as  showing  that  the  r»oQn  -r 
master  is  not  liable  for  injury  done  by  one  servant  to  another.     That  is  ^         J 
put  to  us  as  a  general  rule  of  the  English  law.     I  do  not  know  whether  it  may 
be  so ;  but  the  impression  in  my  mind  is,  that  these  cases  do  not  lay  down  any 
such  general  rule.     The  latest  of  them  is  the  case  of  Hutchinson  ;  and  Baron 
Aldbrson,  who  tried  that  case,  stated,  19  Law  Journal,  N.  S.  p.  229,  '  The 
principle  upon  which  a  master  is  in  general  liable  for  accidents  is,  that  the  act  of 
the  servant  is  in  truth  his  own  act ;'  and  he  puts  the  case,  that  if  a  servant 
driving  his  master's  carriage,  injures  a  passer  by,  the  master  is  responsible,  as 
if  he  were  driving  himself;  '  because  it  was  his  will  that  the  servant  should 
drive.'    He  stated  it  as  equally  clear,  that  the  servant  by  whose  negligence  the 
accident  occurred,  if  himself  injured,  cannot  claim  damages  from  his  master, 
upon  an  allegation  that  his  own  negligence  was,  in  point  of  law,  the  negligence 
of  his  master.     But  in  reference  to  the  case  of  two  servants,  jointly  engaged  in 
the  same  service,  he  states  it  to  be  his  opinion  that  if  one  of  them  be  injured  by 
the  unskilfolness  of  his  fellow-servant,  he  has  no  claim  against  the  master.  '  He 
knew  when  he  was  engaged  in  the  service,  that  he  was  exposed  to  the  risk  of 
injury,  not  only  from  his  own  want  of  skill  or  care,  but  on  the  part  of  his  fellow- 
servant  also ;  and  he  must  be  supposed  to  have  contracted  on  the  terms  that,  as 
between  himself  and  his  master,  he  would  run  that  risk.'    I_  do  not  know  that, 
with  the  exception  of  one  or  two  words  used,  as  we  would  think,  in  too  general 
a  sense,  there  is  anything  in  this  opinion  from  which  I  would  dissent ;  although 
the  principle  on  which  I  should  hold  liability  to  attach,  in  some  of  the  cases  put 
by  way  of  illustration,  is  different  from  that  on  which  Baron  Alderson  proceeds. 
Take  the  case,  for  instance,  of  two  servants  sent  to  drive  cattle  to  market.    If  a 
stranger  be  injured  by  the  negligence  of  one  of  them,  the  master  is  liable.     To 
that  doctrine  I  assent.     On  the  other  hand,  the  learned  baron  says,  that  if  the 
servant  injures  himself  by  his  own  negligence,  he  has  no  claim  against  his  mas- 
ter.   I  assent  to  that  also,  but  on  a  different  principle-— because  the  injury  was 
occasioned  by  the  fault  of  the  servant  himself,  and  culpa  tenet  suos  auctores. 
That  is  the  first  principle  of  the  doctrine  of  reparation  ;  and  on  it  there  has  been 
ingrafted  another  principle,  qui  fa/At  per  alium,  facit  per  se.    But  in  giving 
efect  to  that  second  principle,  we  do  not  lose  sight  of  the  first.    Then,  if  one  of 
August,  1858.— 14 
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the  servants  injure  the  other,  is  the  master  liable  ?  Baron  Alderson  holds  that 
he  is  not,  because  '  they  have  been  both  engaged  in  a  common  service,  the  duties 
of  which  impose  a  certain  risk  upon  each  of  them.'  Whether  this  doctrine  is 
sound  in  the  law  of  Scotland,  must  depend  on  the  meaning  given  to  the  expres- 
sion '  common  service.'  I  apprehend  that  by  that  phrase  must  be  understood, 
r*sm  1  ''°*  ^^^^^7  ^^^^  ^^^7  ^^^  *servants  of  the  same  master,  but  that  they  are 
L  J  labourers  engaged  in  the  same  service.  I  cannot  assent  to  Baron  Al- 
derson's  doctrine,  if  it  is  put  on  the  ground,  that  the  one  servant  is  to  be  regarded 
as  the  master's  right  hand,  and  the  other  as  his  left,  and  that  a  man  is  not  liable 
for  injuries  done  to  himself.  Suppose  my  coachman  drives  over  a  man  coming 
to  my  house  with  game  from  a  poulterer,  or  vegetables  from  a  market  gardener, 
I  would  be  liable  in  reparation ;  and  I  am  not  prepared  to  say  that  I  would  not 
be  equally  liable,  if  my  coachman  were  to  drive  over  my  own  gamekeeper  or 
gardener.  The  person  injured,  and  the  person  who  causes  injury,  are  no  doubt 
both  my  servants  ;  but  they  are  not  engaged  in  a  common  service,  for  they  have 
each  a  totally  distinct  calling  and  occupation.  In  the  late  case  of  Rankin  v. 
Dixon,  Jan.  31,  1852,  another  principle  was  involved.  In  that  case  it  was  the 
duty  of  the  master  to  provide  a  certain  superintendence  of  hia  works,  and  as 
that  superintendence  was  defective,  the  master  was  held  liable  in  damages.  No 
doubt  the  direct  cause  of  the  injury  was  the  absence  from  the  pit-mouth  of  a 
fellow-servant  of  the  workman  injured  ;  but  his  absence  arose  from  the  want  of 
proper  superintendence.  In  the  present  case  the  pursuer  libels  that  it  was  the 
duty  of  the  defender  to  supply  certain  machinery, — that  is  to  say,  breaks  and 
blocks, — that,  although  the  pursuer  was  a  servant  of  the  defender's,  it  was  not 
within  his  department  to  see  that  that  machinery  was  provided ;  but  that  it  was 
within  the  department  of  another  servant  for  whom  the  defender  is  responsible, 
— that  it  was  necessary  for  the  safety  of  the  servants  in  the  pursuer's  department 
that  that  machinery  should  be  provided, — ^that  they  were  entitled  to  rely  on  its 
being  provided,  and  that  by  reason  of  its  not  being  provided,  the  pursuer  was 
injured.  Now,  if  that  be  made  out,  the  injury  was  occasioned  by  fault  or  neg- 
ligence in  a  department  with  which  the  pursuer  had  no  concern  ;  and  I  think 
we  have  no  case  in  our  books  which  protects  the  master  from  liability,  if  such 
facts  be  made  out.  There  were  many  very  important  observations  made  by  the 
court  in  the  case  of  Linwood ;  and  I  give  every  weight  to  the  remark  of  Lord 
Gleulee,  that,  if  the  master  was  to  be  liable  in  every  case,  the  work  of  the  country 
cannot  go  on.  But  in  that  case  the  master  was  held  free  from  liability  on  a 
ground  altogether  different  from  that  which  is  pleaded  here.  In  that  case  the 
court  were  sitting  in  judgment  on  the  evidence,  and  they  found  that  the  servants 
were  acting  contrary  to  their  master's  orders ;  and  the  pursuer  had  obstructed  the 
investigation,  by  calling  persons,  who  should  have  been  witnesses,  as  parties  to  the 
case.  I  cannot  go  along  with  the  doctrine  laid  down  by  one  of  the  judges,  that 
all  cases  of  this  kind  are  cases  of  contract.  But  where  servants  have  different 
departments  of  duty — where  it  is  the  duty  of  the  master  to  provide  for  the  safety 
r*^021  °^*^^  servants  employed  *iu  each  department — and  where  injury  is  oc- 
'-  J  casioned  by  the  negligence  of  a  servant  in  a  distinct  department ; — ^in 
fact,  in  such  a  case  as  the  present  will  be  if  the  pursuer's  averments  are  substan- 
tiated, we  are  quite  out  of  the  rule  of  the  ease  of  Linwood.  Nor  are  we  within 
the  case  of  Nisbett,  for  the  question  was  entirely  different.  It  arose  out  of  the 
nice  distinctions  occasioned  by  the  division  of  labour,  which  has  been  necessi- 
tated by  the  progress  of  trade ;  and  the  question  was,  whether  the  party  who 
occasioned  the  injury  was  the  servant  of  the  defender.  That  was  also  the  nature 
of  the  question  in  the  case  of  Richmond  v.  Russell,  Macnee,  and  Company." 

Lord  FuLLBBTON  observed, — "  I  am  of  the  same  opinion.  The  defender's 
plea  in  law,  on  which  we  are  called  on  to  decide,  is  general,  absolute,  and  un- 
qualified. It  goes  very  far,  and  would  exclude  almost  every  case  of  injury  by  a 
servant  to  his  fellow-servant.  A  master  or  a  contractor  may  give  directions  to 
a  certain  number  of  workmen,  whose  business  is  totally  unconnected  with  driv- 
ing wagons,  to  proceed  to  some  place  ten  or  twelve  miles  off,  to  do  their  work. 
Well,  if  he  puts  them  into  a  wagon  which  proves  insufficient,  and  the  men  are 
more  or  less  injured,  is  there  any  ground  for  holding  that  he  is  not  liable  ?  I 
see  no  reason  or  principle  for  holding  that  he  is  not  liable.     If  a  railway  con- 
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tractor  treats  his  servants  as  passengers,  are  they  not  entitled  to  the  same  secu- 
rity, or,  failing  that,  to  the  same  remedy  as  other  passengers  ?  Looking  to  the 
statements  made  in  this  case,  I  do  not  think  we  rnn  any  risk  in  allowing  an  issue. 

I  concur  very  much  in  your  lordship's  remark,  that  where  parties  employed  in 
different  kinds  of  work  are  called  on  to  labour  together,  in  some  operation  which 
combines  both  kinds  of  work,  it  may  be  difficult  to  define  how  far  the  master  is 
liable  to  one  servant  for  injury  occasioned  by  the  other.  But  the  case,  as  set 
forth  on  the  record,  avoids  that  difficvilty ;  because  the  statement  is,  that  there 
was  a  want  of  proper  machinery — that  the  party  whose  duty  it  was  to  see  that 
proper  breaks  were  provided,  had  neglected  to  do  so.  If  it  turn  out  that  this 
man  has  done  something  evidently  rash  and  dangerous,  I  do  not  know  what 
view  the  jury  may  take.  But  taking  the  case  before  us  as  it  stands,  I  do  not 
think  we  can  refuse  an  issue." 

Lord  IvoET  observed, — "  Sub8tantia;lly,  I  am  of  the  same  opinion.  I  do  not 
desire  to  pronounce  any  judgment  with  reference  to  the  principles  or  practice 
of  the  law  of  England:  nor  do  I  wish  to  lay  down  any  abstract  rules  in  refer- 
ence to  our  own  law.  I  confine  myself  entirely  to  the  allegations  of  the  pur- 
suer in  the  case  before  us,  without  any  consideration  of  what  may  be  settled 
hereafter  in  other  cases.  The  only  hesitation  I  feel  in  regard  to  the  present 
case,  is  as  to  the  form  of  the  interlocutor.  I  have  no  difficulty  in  finding  that 
the  pursuer  has  set  forth  a  relevant  case ;  but  the  interlocutor  goes  further,  for 
it  proceeds  to  negative  an  abstract  *proposition  in  law,  and  that  in  re-  rsqnoi 
spect  of  a  late  decision  in  the  other  division.  The  plea  which  the  inter-  l  J 
looutor  repels  is,  as  Lord  Fullerton  remarked,  brijad,  absolute,  and  unqualified, 
and  it  is  because  it  is  unqualified  that  I  fear  the  judgment  may  do  harm,  if,  by 
repelling  the  plea,  it  was  meant  to  import,  as  I  suppose  it  was,  that  although 
the  master,  in  the  choice  of  his  servants,  and  in  the  sufficiency  of  his  machinery, 
was  altogether  free  from  blame,  he  may  si  1  be  liable  for  injury  done  to  a  "work- 
man. I  am  not  prepared  to  go  that  lengt^  I  am  rather  inclined  to  adopt  the 
rule  laid  down  by  Lord  Mackenzie  in  S'  )ddon  v.  Addie,  Miller,  and  Ranking, 

II  D.  1159.  That  was  a  case  of  injury  from  machinery,  and  Lord  Mackenzie 
observed,  '  If  the  owner  has  used  all  the  precautions  that  a  careful  man  can  do, 
that  is  enough.  If  he  could  prove  that  he  employed  the  best  engineers  to  ex- 
amine his  machinery,  I  could  not  find  him  liable  for  injury  afterwards  happen- 
ing through  latent  deficiency.'  If  that  be  sound  as  to  machinery — if,  when  from 
some  latent  fault,  which  the  owner  has  taken  every  precaution  to  discover,  an 
accident  arises,  the  owner  is  not  liable — as  I  read  our  decisions;  the  same  prin- 
ciple applies  in  the  case  of  servants.  If  the  master  has  employed  servants 
capable  of  performing  their  duties,  and  such  that  no  care  on  his  part  could  make 
the  risks  of  the  service  less,  I  am  not  prepared  to  go  the  length  of  holding  that 
he  is  liable  for  inj  uries  occasioned  by  irregularities  on  their  part  which  he  could 
not  have  foreseen.  It  is  dangerous  to  argue  on  analogies  in  any  case  where 
liability  is  referable  to  some  special  principle.  One  of  the  analogies  which 
have  been  referred  to  at  the  bar,  is  the  case  of  a  carrier  ;  but  in  that  case,  the 
obligation  arises  from  warranty — not  from  neglect  of  duty.  Nor  is  it  safe  to  go 
on  the  analogy  of  a  man  employing  an  agent,  who  does  something  for  which 
the  principal  would  be  liable,  had  it  been  done  by  himself.  There,  too,  the 
liability  does  not  arise  from  neglect  of  duty,  but  from  another  principle  known 
in  law.  So  also  in  the  case  of  tenancy ; — the  obligation  of  the  tenant  is  to 
return  the  subjects  in  the  same  condition  as  he  got  them.  If  the  subjects  be 
destroyed  by  a  fire,  or  other  accident,  for  which  he  was  not  to  blame,  I  am  in- 
clined to  hold  that  he  is  not  liable — but  if  the  accident  arise  from  his  neglect  or 
fault,  he  is  liable,  because  his  contract  binds  him.  But  there  is  nothing  inherent 
in  the  contract  of  service — of  locatio  operarum — which  implies  any  warranty 
further  than  this — that  the  master  must  use  every  precaution  for  the  safety  of 
his  servants,  that  he  would  for  the  safety  of  third  parties.  The  nearest  analogy 
is  that  of  an  injury  by  a  servant  to  a  total  stranger.  There  the  claim  of  the 
party  injured  does  not  arise  from  any  peculiarity  in  the  contract  of  service—  it 
is  an  equitable  claim  for  reparation  of  an  injury  suffered  at  the  hand  oT  the 
master,  or  of  one  for  whom  he  is  responsible.  In  *fact,  none  of  these  r*3Q4^i 
analogies  throw  much  light  on  this  chapter  of  our  law,  which  is  singu-  '-         J 
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larly  ill '  redd  up.'  In  all  the  cases,  there  are  dicta  which  carry  the  law  to  an 
extreme  length.  In  Rankin  v.  Dixon,  for  instance,  the  court  seemed  to  go  very 
much  on  a  supposed  warranty  in  the  contract  of  service.  I  am  inclined  to  hold 
that  there  is  no  such  warranty  in  the  law  of  Scotland.  I  don't  think  there  is 
any  higher  warranty  of  the  efficiency  of  fellow-servants,  than  of  the  sufficiency 
of  machinery.  A  man  who  keeps  a  watch-dog  is  not  versans  in  illicito  ;  if  he 
has  satisfied  himself  of  the  dog's  good  temper,  he  is  not  liable  for  injury  done 
by  him  even  to  a  passer  by ;  but  if  he  is  known  to  be  vicious,  the  master  is 
liable.  Is  the  liability  different  if  the  dog  injure  his  master's  servant? — for  the 
dog  is  a  sort  of  fellow-servant.  Then,  if  my  carriage  is  upset,  I  am  not  pre- 
pared to  say  that,  because  the  horses  were  mine,  I  am  under  any  liability  to  the 
coachman.  But  if  my  footman  be  injured — then,  as  between  servant  and  ser- 
vant, how  is  the  liability  to  go  ?  If  I  am  to  be  liable  without  any  culpa  of  my 
own,  for  my  servant,  why  should  I  be  free  from  liability,  when  the  servant's  act 
is  an  infringement  of  my  orders,  or  when,  from  some  suddeif  weakness  or  frenzy, 
he  is  unable  to  put  forth  his  strength,  or  does  something  which  no  man  in  his 
senses  would  do  ?  I  am  rather  inclined  to  say,  that  in  such  a  case  I  would  not 
be  liable,  because  the  injury  was  one  which  no  carefulness  on  my  part  could 
prevent.  If,  therefore,  I  am  to  lay  down  any  general  doctrine,  I  would  hold  with 
Lord  Mackenzie,  in  the  case  of  Sneddon,  that  there  must  be  culpa  on  the  part 
of  the  master,  but  that  culpa  levis  will  do.  The  presumption  may  be,  that  the 
injury  arose  from  culpa  on  the  part  of  the  master;  but  if  the  jury  find  that  he 
had  done  all  that  man  can  do  for  the  safety  of  his  servants — ^that  there  was  no 
culpa  on  his  part,  direct  or  indirect — I  am  not  prepared  to  say  that  he  is  liable 
for  injury  done  by  one  of  his  servants  to  another.  Holding  these  opinions,  I  am 
not  prepared  to  negative  the  defender's  plea,  in  the  absolute  and  unqualified 
terms  of  this  interlocutor.  At  the  same  time,  I  think  that,  with  the  cautions 
expressed  by  your  lordship,  and  looking  to  the  allegations  of  the  summons,  and 
to  the  state  of  the  law  as  laid  down  in  previous  cases — we  are  not  called  on  to 
deal  with  any  abstract  question.  We  are  not  in  the  same  position  as  the  judges 
in  England,  for  we  have  many  such  cases  in  our  books,  and,  therefore,  we  need 
not  look  to  questions  of  general  policy,  or  to  anything  beyond  the  established 
rules  of  our  law.  I  would,  therefore,  be  inclined  to  adhere  to  the  interlocutor 
under  review,  in  so  far  as  it  finds  '  that  there  are  relevant  allegations  set  forth 
by  the  pursuer  to  entitle  him  to  an  issue ;'  but  I  would  like  to  see  out  of  it  the 
words,  in  respect  of  the  judgment  of  the  second  division  of  the  court,  in  the 
r  *'?0')T  ''^^^  °^  Rankin  or  Neilson  v.  Dixon,'  Jan.  31, 1852,  *because  that  would 
L  J  commit  me  to  the  extreme  views  thrown  out  in  that  case ;  I  dread  the 
use  that  may  hereafter  be  made  of  our  judgment,  if  it  be  framed  in  terms  of  the 
interlocutor."  Lord  Pkesidbnt. — "  I  entirely  agree  with  Lord  Ivory,  that  the 
pursuer  must  bring  home  in  some  way  or  other,  fault  or  negligence  to  the  master 
by  himself,  or  some  one  for  whom  he  is  responsible." 


AN  AGENT  CANNOT  BIND  HIS  PRINCIPAL  BY  A  CONTRACT  IN  WHICH  HE 
HAS  OR  CAN  HAVE  A  PERSONAL  INTEREST  CONFLICTING,  OR  WHICH 
MAT  POSSIBLY  CONELICT  WITH  THE  INTEREST  OF  HIS  PRINCIPAL,  AND 
NO  INQUIRY  IS  ALLOWED  AS  TO  THE  FAIRNESS  OR  UNFAIRNESS  OF  THE 
CONTRACT. 

I.— YOKK  BUILDINGS  COMPANY  v.  MACKENZIE. 
March  8,  1793.— M.  13T19.    House  of  Lords,  May  13,  1795.     3  Paton,  378. 
On  the  bankruptcy  of  the  York  Buildings  Company,  Alexander 
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Mackenzie  was  appointed  common  agent  in  the  ranking  of  the  creditors 
on  their  estates  in  Scotland. 

In  1779,  the  lands  of  Seaton,  belonging  to  that  company,  were  exposed 
to  public  sale,  under  the  authority  of  the  court,  when  the  common  agent 
purchased  the  first  two  lots  at  the  upset  price. 

A  reduction  of  this  sale  was  brought  by  the  company,  on  the  two  fol- 
lowing grounds ;  1st,  That  the  defender,  in  consequence  of  holding  the 
office  of  common  agent,  came  under  a  legal  disability  of  becoming  the 
purchaser ;  2dly,  The  pursuers  alleged,  that  certain  circumstances  of  the 
defender's  conduct,  at  and  previous  to  the  sale,  amounted  to  fraud,  or  at 
least  to  culpable  negligence,  which,  in  his  situation  of  common  agent, 
must  have  the  effact  of  setting  aside  the  purchase.  This  second  ground 
of  challenge  was  a  mere  question  of  fact,  and  made  the  subject  of  a  volu- 
minous proof,  in  which  the  pursuers  failed.  In  support  of  the  first 
ground,  which  resolved  into  an  abstract  point  of  law,  it  was 

Pleaded; — 1st,  By  the  Act  of  Sederunt,  1756,  which  introduced  the 
appointment  of  a  common  agent,  and  by  the  uniform  subsequent  practice, 
it  is  the  duty  of  the  person  accepting  of  *that  office,  to  take  a  proof  r*q ac-i 
of  the  value  of  the  estate,  to  bring  it  to  public  sale,  and  to  ascer-  L  J 
tain  the  interest  of  each  creditor  in  the  price.  In  taking  these  steps,  he 
acts  not  only  for  behoof  of  the  creditors  at  large,  but  of  the  common 
debtor,  who,  aa  he  has  not  access  to  his  funds,  is  deprived  of  the  means 
of  protecting  his  own  interest.  All  parties  concerned  are  presumed  to 
place  implicit  confidence  in  his  integrity,  for  if  they  were  to  watch  over 
every  step  of  his  management,  they  might  as  well  conduct  the  business 
without  his  assistance.  As  therefore  the  common  agent  is  in  reality  the 
seller  of  the  estate,  and  as  the  duties  of  seller  and  buyer  are  inconsistent 
with  each  other,  Vinnius,  b.  3,  tit.  4,  he  cannot  be  allowed  to  unite  the 
two  characters  in  his  person. 

2dly,  Besides,  a  common  agent  may  also  be  considered  as  trustee  for 
all  concerned,  and  no  trustee  is  allowed  to  purchase  the  subject  of  the 
trust,  or  at  least  if  he  does  so,  he  is  considered  as  holding  it  for  behoof 
of  the  truster,  that  is,  in  the  present  case,  for  behoof  of  the  pursuers 
and  their  creditors.  This  principle  is  recognised  by  the  law  of  Borne, 
ffi  lib.  18,  tit.  1,  1.  34,  §  7;  Matth.  de  Auct.  74;  of  England,  2  Abrid. 
Cases  in  Equity,  741 ;  Fox  v.  Mackreth,  stated  in  3  Brown's  Keports, 
420;  Whelpdale  v.  Cookson,  1747;  1  Vesey,  9;  Bovey  v.  Smith;  1 
Vernon,  Nos.  58  and  139 ;  Twining  v.  Morice,  1788;  2  Brown,  326 ;  and 
of  this  country,  1  Stair,  tit.  6,  §  17 ;  Durie,  28th  February,  1632,  L.  of 
Ludquhairn;  17th  February,  1732,  Cochran,  stated  in  2  Diet.  492  ;  Kil- 
kerran,  voce  Husband  and  Wife,  19th  June,  1745,  Bee  v.  Biggar; 
Kames,  6th  March,  1767,  Earl  of  Crawford,  26th  June,  1789,  Wilsons. 
3dly,  And  even  although  a  common  agent  were  not,  strictly  speaking, 
vested  with  either  of  these  characters,  it  would  be  contra  bonos  mores  to 
allow  a  common  agent  to  purchase  at  the  sale,  as  it  would  be  laying  him 
under  such  temptations  to  conceal  the  value  of  the  subject,  and  after- 
wards to  conduct  the  sale  of  it  improperly,  as  his  integrity  might  in 
many  cases  be  insufficient  to  resist. 
Answered; — 1st,  A  common  agent  is  no  more  the  seller  of  the  estate 
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than  the  lawyer  who  appears  at  the  different  callings  of  the  process  of 
r*^fl7T  ^^^^^^Sy  °'  ^°y  otlier  person  employed  in  *forwarding  the  biisi- 
L  -I  ness.  The  sale  is  the  act  of  the  law,  and  if  the  character  of  a 
seller  is  at  all  essential  to  it,  the  court  itself,  acting  under  the  authority 
of  the  Statute  1690,  e.  12,  can  alone  be  considered  as  possessing  it. 

2dly,  The  estates  of  the  York  Buildings  Company  were  not  conveyed 
in  trust  to  the  defender.  His  employment  was  limited  to  a  particular 
purpose,  namely,  that  of  carrying  on  the  process  of  ranking,  and  divid- 
ing the  price  among  the  creditors.  He  was  therefore  no  more  a  trustee 
than  a  writer  or  solicitor,  who  is  employed  in  any  particular  piece  of 
business,  who  surely  is  not  on  that  account  disabled  from  purchasing  the 
property  of  his  employer. 

But  even  if  the  defender  could  be  viewed  as  a  trustee  in  the  strictest 
sense  of  the  word,  the  purchase  in  question  would  not  have  been  redu- 
cible on  that  account;  for  although  a  trustee  cannot  purchase  the  pro- 
perty of  the  truster  by  private  bargain,  there  is  no  reason  for  extending 
the  prohibition  to  the  case  where  the  subject  is  sold  by  a  public  auction 
fairly  advertised,  when,  in  consequence  of  the  competition  of  purchasers, 
there  is  no  possibility  of  his  having  an  unfair  advantage.  And  this 
must  particularly  be  the  case  where  the  auction  is  carried  on  under  the 
superintendence  of  the  Supreme  Court,  where  of  course  all  the  proceed- 
ings are  attended  with  the  most  public  notoriety.  Accordingly,  both  by 
the  civil  law  and  our  own,  a  tutor,  who  exercises  the  most  sacred  of  all 
trusts,  may  purchase  the  goods  of  his  pupil  for  his  own  behoof,  when 
exposed  to  public  sale ;  1.  5,  Cod.  de  Contrab.  empt. ;  1  Erskine,  tit.  8, 
§  19.  In  like  manner,  a  creditor  pigneratitius  in  the  Eoman  law  obtain- 
ing the  authority  of  a  judge  to  sell  a  pledge  by  auction,  for  payment  of 
his  debt,  might  himself  become  the  purchaser,  Voet.  lib.  20,  tit.  5,  §  3. 

As  to  the  authorities  quoted  by  the  pursuers  from  the  law  of  England, 
they  are  either  misunderstood,  or  do  not  apply  to  the  present  case.  In- 
deed, it  would  seem,  that  the  English  are  less  scrupulous  in  this  matter 
than  we  are  in  this  country.  By  a  late  statute,  17  Geo.  IH.  c.  20,  it 
appears  not  only  to  be  lawful  for  the  proprietor  exposing  his  goods  by 
auction,  either  to  bid  himself,  or  to  employ  another  to  bid  for  him,  but 
that  he  is  even  liberated  from  the  duty  on  sales,  if  he  become  the  pur- 
chaser. 

_^„„n-i  *3dly,  Admitting  for  a  moment,  that  it  is  inexpedient  to  allow 
L  J  the  common  agent  to  purchase  at  the  sale,  as  the  law  has  not 
declared  his  doing  so  illegal,  it  is  not  a  competent  ground  of  reduction ; 
for,  in  order  to  found  a  right  of  challenge  at  common  law,  it  is  necessary 
to  prove,  not  merely  that  the  situation  is  suspicious,  but  that  fraud  has 
actually  been  committed.  If  in  any  case  the  temptation  to  overreach, 
arising  from  the  situation  of  parties,  was  a  ground  of  reduction  at  com- 
mon law,  bargains  between  a  member  of  the  College  of  Justice  and  a 
litigant,  concerning  a  depending  law-suit,  should  have  been  reducible  on 
that  account ;  yet  the  legislature  thought  a,  positive  enactment  necessary 
to  check  this  traflSc ;  and  even  still,  as  the  statute  has  not  annexed  nul- 
lity, but  deprivation  of  office,  as  the  penalty  of  contravention,  such  trans- 
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actions  have  uniformly  been  sustained ;  Fountainhall,  20th  December, 
1683,  Purves. 

Besides,  from  a  search  of  the  records,  it  appears,  that  since  the  year 
1756,  common  agents  have  been  offerers  at  judicial  sales  carried  on  under 
their  direction  in  no  less  than  135  instances,  in  eighteen  of  which  they 
became  the  purchasers,  yet  in  no  one  case  has  this  conduct  been  chal- 
lenged, either  on  the  head  of  fraud  or  legal  disability ;  a  circumstance 
which  shows  not  only  that  the  practice  is  in  favour  of  the  defender,  but 
that  the  suspicion  arising  from  his  situation  is  altogether  groundless. 

After  a  hearing  in  presence,  the  lords  "  repelled  the  reasons  of  reduc- 
tion." 

But  on  advising  a  reclaiming  petition,  with  answers,  the  court,  by  a 
narrow  majority,  "  in  respect  Mr.  Mackenzie  was  common  agent  when 
the  sale  of  the  two  lots  of  Seaton  in  question  took  place,  reduced  the 
said  sale." 

The  pursuers  not  being  satisfied  with  the  ratio  decidendi  of  this  last 
interlocutor,  both  parties  reclaimed ;  and  on  advising  the  mutual  reclaim- 
ing petitions,  with  answers  and  minutes,  several  judges  observed,  that  a 
common  agent  had  such  advantages  over  other  bidders,  both  in  obtaining 
better  information,  and  in  other  respects,  that  he  ought  not  to  be  allowed 
to  purchase  :  That  as  a  lawyer  cannot  act  for  both  parties,  so  neither  can 
a  common  agent  do  justice  both  to  the  creditors,  and  to  himself,  if  ho 
intended  to  become  the  purchaser  :  That  although  *he  was  not  r:|coAq-i 
disabled  by  any  municipal  regulation,  yet  his  disqualification  was  L  J 
founded  on  reason :  That  the  circumstance  of  so  many  common  agents 
having  been  offerers  at  sales,  was  an  additional  ground  of  suspicion,  and 
showed  the  necessity  of  excluding  them.  And  as  the  rule  is  universal, 
that  no  trustee  can  take  advantage  of  a  sale  in  his  own  favour  to  the 
prejudice  of  the  truster,  so  neither  can  a  common  agent,  whose  situation 
in  that  respect  must  be  considered  as  precisely  similar. 

On  the  other  hand,  a  majority  of  the  court  were  of  opinion,  that  al- 
though it  might  be  proper  that  an  Act  of  Parliameot,  or  Act  of  Sederunt 
should  be  made,  prohibiting  common  agents  from  becoming  purchasers 
in  future;  yet  as  at  present  they  are  under  no  legal  disability,  it  would 
be  equally  contrary  to  justice,  and  to  the  principles  of  our  law,  to  give 
a  retrospect  to  such  a  regulation  :  That  an  apparent  heir  purchasing  ad- 
judications by  private  bargain,  would  not  have  been  subjected  in  a  pas- 
sive title,  previous  to  the  Act  1695,  c.  24,  nor  would  a  factor  on  a  seques- 
trated estate  buying  a  debt  affecting  it  have  been  considered  as  entering 
into  an  illegal  transaction  before  the  Act  of  Sederunt,  25th  December, 
1708.  And  that  the  sale  in  question  was  valid  on  the  very  same  prin- 
ciple. 

The  court,  by  a  narrow  majority,  "  assoilzied  the  defender,  and  in  re- 
spect one  of  the  reasons  of  reduction  was  a  charge  of  fraud,  found  the 
pursuers  liable  in  the  expense  of  the  defender's  proof." 

The  case  was  appealed. 

Pleaded  for  the  Appellants. — The  sale  in  question  was  ipso  jure  void 
and  null,  because  the  respondent,  from  his  oflSce  of  common  agent,  was 
under  a  disability  and  incapacity  which  precluded  him  from  being  a 
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purchaser.  The  office  of  common  agent,  in  a  ranking  and  sale,  infers  a 
natural  disability,  which,  ex  vi  termini,  imports  the  highest  legal  disa- 
bility, because  a  law  which  flows  from  nature,  being  founded  on  the 
reason  and  nature  of  the  thing,  is  paramount  to  all  positive  law.  The 
principle  is  obvious.  He  cannot  be  both  judge  and  party.  He  cannot 
be  both  seller  at  a  roup  and  buyer ;  he  cannot  serve  two  masters.  And 
r*Rim  ^^  *^^*  ^®  entrusted  with  the  interest  of  *others  ought  not  to 
L  J  make  that  business  an  object  of  interest  to  himself;  and  as  one 
who  has  the  power  will  be  too  ready  to  use  it,  as  an  opportunity  for  serv- 
ing his  own  interest  at  the  expense  of  those  for  whom  he  is  instructed 
to  act,  no  such  purchase  so  made  by  him  ought  to  have  the  countenance 
or  support  of  law.  The  danger  and  temptation,  from  the  facility  and 
advantages  for  doing  wrong,  which  a  particular  situation  affords,  does, 
out  of  mere  necessity  of  the  case,  work  a  disqualification,  nothing  less 
than  incapacity,  being  able  to  shut  the  door  against  temptation  where 
danger  is  so  imminent.  The  law  has,  therefore,  wisely  guarded  against 
such  temptation,  by  interposing  the  bar  of  disability  in  such  situations. 
In  the  case  of  Keech  v.  Sandford,  Slst  October,  1726,  Lord  Chancellor 
King  said, — "  It  may  seem  hard  that  the  trustee  is  the  only  person  of 
all  mankind  who  might  not  have  the  lease;  but  it  is  very  proper  that 
rule  should  be  strictly  pursued,  and  not  in  the  least  relaxed ;  for  it  is 
very  obvious  what  "would  be  the  consequence  of  letting  trustees  have  the 
lease  on  a  refusal  to  renew  to  cestui  que  trust."  And  Lord  Chancellor 
Hardwicke,  in  Welpdale  and  Cookson,  in  1747,  says,  "  He  would  not 
allow  it  to  stand  good,  although  another  person,  being  the  best  bidder, 
bought  it  for  him  at  a  public  sale.  I  know  the  dangerous  consequence; 
nor  is  it  enough  for  the  trustee  to  say,  you  cannot  prove  any  fraud,  as  it 
is  in  his  own  power  to  conceal  it." 

The  common  agent  in  a  judicial  sale  is  an  office  of  trust  in  the  strictest 
sense  of  that  term.  His  office  is  derived  partly  from  the  creditors  who 
elect  him,  and  partly  from  the  court,  who  confirm  by  an  act  of  court,  his 
election ;  and  he  is  responsible  for  the  faithful  discharge  of  his  duties 
both  to  the  one  and  to  the  other;  and,  consequently,  falls  within  the 
rule  of  those  cases.  The  same  principle  was  recognised  in  the  Roman 
law;  and  the  law  of  Scotland  stands  on  the  same  footing  in  regard  to  the 
acts  of  tutors,  guardians,  factors,  and  trustees,  offices  all  of  them  of  the 
same  character  with  that  of  a  common  agent. 

Pleaded  for  the  Respondent. — The  respondent's  decree  of  sale,  by 
which  he  possesses  the  estate  in  question,  and  which  declares  that  the 
sale  had  been  legally  and  orderly  proceeded  in,  and  adjudging  him  to  be 
r*m  1 1  *^®  purchaser;  ought  to  be  a  sufficient  *bar  to  this  action.  This 
L  -1  express  declaration  of  the  decree  is  not  words  of  mere  style,  but 
a  judgment  pronounced  on  facts,  stated  to  the  whole  court,  by  one  of 
their  own  number,  appointed  to  witness  and  direct  the  proceedings.  As 
matter  of  concluded  record,  it  ought  therefore  not  to  be  allowed  to  be 
redargued  even  if  that,  in  point  of  fact,  were  possible,  by  lesser  or  parole 
testimony,  as  both  incompetent  and  dangerous.  In  the  law  of  Scotland, 
a  decree  of  sale  has  hitherto  been  deemed  the  strongest  and  best  title  to 
land  that  could  be  adduced.     No  person  thinks  of  inquiring  further. 
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"  If  all  parties  are  cited,  it  is  an  absolute  and  sovereign  security."     The 
regularity  of  the  proceedings  is  not  impeached;  and  if,  in  these  circum- 
stances, the  present  sale  was  set  aside,  the  land  rights  of  Scotland  would 
be  entirely  shaken.     The  declaration  of  the  court,  as  judge  of  the  sale, 
that  the  common  agent  was  the  purchaser,  and  the  adjudication  of  the 
estate  to  him  as  the  highest  bidder,  implied  that  he  was  competent  to 
bid,  and  of  consequence  to  purchase.     He  did  this  in  presence  of  the 
court,  and  in  presence  of  the  appellants.     If  he  then  did  a  thing  which 
was  in  itself  either  illegal  or  improper,  why  did  the  court  para  judicis, 
or  the  appellants,  not  object?     It  is  obvious  that  the  court  would  never 
have  permitted  its  officer  to  do  a  thing  which  by  law  was  considered 
illegal.     They  would  never  have  awarded  the  estate  to  belong  to  him 
and  his  heirs  for  ever.     Yet,  nevertheless,  it  is  maintained  that  this 
decree  of  sale  is  null  and  void.     But  the  ground  upon  which  this  is 
rested  the  respondent  humbly  apprehends  to  be  perfectly  unmaintain- 
able ;  .because  the  respondent's  holding  the  office  of  common  agent  in- 
ferred no  incapacity  to  become  purchaser.     Such  rule  of  disqualification 
is  established  by  no  statute  and  by  no  Act  of  Sederunt,  or  other  regula- 
tion of  court.     The  office  has  been  known  since  1756,  when  it  was  first 
instituted,  but  no  doubt  was  ever  entertained  until  the  present  question 
that  a  common  agent  might  buy  the  estate  so  circumstanced ;  and  where 
there  has  been  a  general  opinion  of  this  held,  and  th'e.  practice  in  con- 
formity with  that  general  opinion,  and  where  the  party  has  acted  optima 
fide,  the  past  acts  of  the  court  ought  to  remain  undisturbed,  leaving  the 
legislature  to  do  as  to  the  future  whatever  expediency  may  dictate.     It 
would  be  plainly  wrong  to  make  *out  a  ease  here  from  the  law  r:|:qi9T 
of  England ;  yet  it  is  from  analogy  alone  that  the  appellants  hope  L        J 
to  succeed  in  the  present  case ;  but  the  English  cases  cited  regard  trusts, 
where  the  disqualification  rests  on  the  maxim,  that  one  cannot  be  aucfor 
in  rem  suam.     In  such  cases,  the  trust  is  private,  the  act  private,  and 
hence  the  necessity  of  fencing  the  office  with  such  safeguards ;  but  here 
the  office  is  a  public  judicial  office,  every  act  and  step  is  public  and  judi- 
cial, patent  to  all,  to  be  scrutinized  by  every  one  who  had  a  mind.     The 
English  eases  therefore  do  not  apply,  or  bear  out  the  doctrine,  that  the 
common  agent  is  not  eo  nomine  disqualified.     Looking,  therefore,  to  the 
fairness  of  the  transaction,  to  the  absence  of  all  fraudulent  design,  of 
which  the  court  unanimously  acquitted  him,  to  the  appellants'  own  con- 
duct in  standing  by,  looking  on  and  permitting  him  to  buy  the  estate, 
without  ever  hinting  disapprobation  or  dissent,  and  thereby  confirming 
and  homologating  the  sale ;  and,  finally,  looking  to  the  time  he  has  been 
allowed  quietly  to  possess  on  the  decree  of  sale,  the  same  ought  com- 
pletely and  absolutely  to  bar  any  further  question. 
After  hearing  counsel  sixteen  days  in  this  case. 
Lord  Thtjrlow  said,  "  My  lords, — The  proceedings  in  this  cause, 
both  in  the  court  below  and  here,  have  drawn  to  a  great  length.     That 
is  not  wonderful,  considering  that  the  reputation  of  the  respondent  had 
been  supposed  to  be  involved,  and  the  largeness  of  the  property  at  stake. 
It  would  be  impossible  for  me,  were  I  inclined,  to  pursue  the  argument 
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in  all  its  points,  or  the  evidence  in  all  its  bearings,  with  the  precision  it 
would  require. 

"  My  lords, — The  subject,  if  I  understand  it,  depends  on  two  single 
points : — The  first  is,  that  a  period  of  eleven  years  elapsed  since  the 
cause  of  action  arose, — that  circumstance  raised  a  strong  prejudice  in 
my  mind.  The  second  is,  the  circumstance  of  an  action  having  been 
brought  in  1784,  in  the  manner  in  which  it  was,  seemed  to  deserve  a 
considerable  degree  of  reprehension,  and  also,  had  a  considerable  effect 
upon  my  mind ;  but  it  is  absolutely  necessary,  in  considering  such 
topics  as  these,  to  apply  them  to  some  conclusion,  and  to  examine  with 
some  accuracy  in  what  manner  they  support  them.  It  is  said,  the  length 
r*«n  ^1  °^  *™®  ^^^^  ^^^  elapsed  ought  to  entitle  *the  respondent  to  a 
L  J  decree,  exclusive  of  anything  else,  because  he  is  not  answerable 
for  the  length  of  time  which  has  taken  place,  and  is  entitled  to  all  the 
advantages  possible  to  be  derived  on  his  part,  in  respect  of  the  uncer- 
tainty of  thg  evidence.  Whatever  evidence  remains  doubtful,  the 
balance  of  the  scale  ought  to  go  in  favour  of  the  respondent.  I  will  go 
one  step  farther,  to  say,  if  any  ground  could  be  made  of  what  they  call 
homologation,  that  the  consent  and  acquiescence  for  that  length  of  time, 
would  have  gone  a  great  way  towards  substantiating  that  principle,  only 
rendering  void  the  transaction  in  one  part ;  but,  beyond  that,  it  is  im- 
possible to  apply,  the  circumstance  of  length  of  time. 

"  My  lords, — A  great  deal  of  reliance  has  been  placed,  and  ought  to 
be  given  to  the  character  of  the  respondent,  which  is  said  to  be  irre- 
proachable, and  which  has  not  hitherto  in  point  of  fact  been  impeached. 
Ho  far  as  that  circumstance  goes  I  am  willing  to  admit  it.  I  find  it  was 
considered  in  the  former  judgment,  and  was  said  by  all  the  judges  that 
he  was  regarded  as  a  man  of  character ;  but  when  that  character  comes 
to  be  applied  to  the  present  question,  the  mind  of  the  respondent  is  an 
ingredient  that  seems  to  run  from  the  beginning  to  the  end  of  the  busi- 
ness. It  is  said,  the  situation  in  which  he  stood,  and  the  duty  he  owed 
to  those  who  had  an  interest  in  the  sale,  put  him  under  no  circumstances 
peculiar  or  distinct  from  those  which  a  mere  stranger  would  have  stood 
in,  and  that  he  thought  himself  at  liberty  to  take  any  species  of  advan- 
tage, and  carry  them  to  every  extent  a  stranger  might  have  done ;  but, 
in  the  construction  of  law,  the  very  circumstance  of  being  regarded,  in 
that  point  of  view,  appears  to  have  misled  him  to  take  such  advantages, 
which,  even  in  the  case  of  a  stranger,  would  have  been  regarded  as 
sharp,  and  in  the  case  of  a  common  agent,  the  general  principles  of  law 
will  not  allow. 

"  My  lords, — Another  difficulty  arose,  in  which  both  parties  seem  to 
have  taken  lines  so  exceedingly  opposite,  that  when  one  comes  to  con- 
sider the  opinion  of  the  judges,  it  is  impossible  they  should  meet  in  any 
one  point.  On  the  one  side,  it  was  supposed  the  circumstance  of  being 
common  agent  created  some  legal  disability  in  him  to  enter  into  the 
purchase  at  all,  that  therefore  it  was  unlawful,  and  must  be  cut  down. 
p^oH  .-]  On  *the  other  side,  they  seem  to  imagine,  if  they  could  dispose 
■-  J  of  that,  and  if  they  could  prove  there  was  no  rule  of  law,  which 
made  a  contract  so  entered  into  unlawful,  they  had  broken  up  the  whole 
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question  made  on  the  other  side.  In  consequence  of  this,  both  sides 
considered,  and  laboured  a  great  deal  to  prove  whether  he  was  or  was 
not  a  trustee. 

"  My  lords, — It  is  undoubtedly  clear  that  no  man  can  be  trustee  for 
another,  but  by  contract ;  but  it  is  equally  clear,  that  under  circum- 
stances, a  man  may  be  liable  to  all  the  consequences  in  his  own  person 
which  a  trustee  would  become  liable  to  by  contract.  But  the  ground 
upon  which  this  is  rested,  is  stated  in  a  very  few  words,  and  lies  in  a 
very  small  compass.  The  contract  of  sale,  according  to  all  the  forms  of 
it,  was  a  valid  and  good  one,  and  the  estate  was  by  that  means  vested  in 
Mr.  Mackenzie.  The  York  Buildings  Company,  being  the  party  in- 
terested in  the  subject,  without  disputing  the  eflfect  of  the  law,  say, 
whatever  the  law  may  be,  yet,  from  the  manner  in  which  this  estate 
was  purchased,  and  under  the  circumstances  of  the  case,  in  point  of 
equity,  he  ought  to  be  compelled  to  do  that  which  is  right  upon  the 
subject.  In  order  to  aflfeot  him  with  a  plea  of  equity  upon  this,  they 
state  that  he  was  the  common  agent  for  the  sale  of  that  estate. 

"  A  great  deal  of  argument  was  used  on  one  side  and  the  other,  as  to 
the  depositions  of  the  witnesses,  and  as  to  the  situation  he  was  stated  to 
have  filled.  But  upon  the  results,  if  one  were  to  go  no  farther  than  the 
history  of  the  cause,  it  is  exceedingly  manifest  that  the  common  agent 
did  take  upon  himself  the  employment  of  carrying  on  the  sale  to  the 
utmost  advantage  for  the  benefit  of  the  creditors,  and  also  for  the  bene- 
fit of  a  reversion  for  those  who  were  entitled  to  it.  All  the  gentlemen 
seem  to  admit  that  this  was  his  duty,  and  taking  it  to  be  so,  one  side 
said,  that  being  your  situation,  it  is  utterly  impossible  for  you  to  main- 
tain (perform  ?)  that  duty  in  such  a  manner  as  to  derive  an  advantage 
to  yourself.  This  seems  to  be  a  principle  so  exceedingly  plain,  that  it 
is  in  its  own  nature  indisputable,  for  there  can  be  no  confidence  placed 
unless  men  will  do  the  duty  they  owe  to  their  constituents,  or  be  con- 
sidered to  be  faithfully  executing  it,  if  you  apply  a  contrary  rule.  The 
common  agent,  has,  in  point  of  fact,  gained  an  *advantage  by  it.  p^^.  ._ 
I  take  it  to  be  suflScient  to  support  this  ground  of  equity,  that  he  L  J 
had  such  a  duty,  and  that  in  the  execution  of  it  he  did  gain  an  advan- 
tage, and  that  advantage  he  so  gained,  was  to  the  prejudice  of  those  in 
whose  behalf  he  should  have  been  executing  bis  duty.  It  seems  to  be 
enough  to  prove,  in  point  of  conscience,  he  ought  to  be  compelled  to  set 
that  matter  right. 

"  Now,  my  lords,  supposing  the  equity  to  stand  in  the  way,  there  is 
also  another  principle  of  equity  which  seems  not  to  have  been  taken  into 
consideration  by  the  court,  and  has  not  been  provided  for  by  any  of  the 
decrees  in  dispute,  because  it  was  reversed  in  the  court  below.  I  mean 
the  second  interlocutory  judglment. 

"  My  lords, — The  ground  of  equity  I  mean  to  state  was  this,  that 
whoever  comes  into  a  court  of  equity  to  ask  for  reparation  for  wrongs 
done,  ought  to  come  prepared  to  show  the  justice  of  his  case.  For  it  is 
impossible  that  any  man  can  come  into  a  court  of  equity  to  rescind  a  con- 
tract, and  at  the  same  time  desire  to  retain  the  price  he  paid  for  the 
contract,  or  desire  to  afiect  any  person  he  has  suffered  to  contract,  under 
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that  colour  or  title ;  because,  taking  these  grounds  together,  they  appear 
to  absolve  the  whole  business.  Certainly,  this  question  does  not  depend 
merely  upon  the  grounds  of  complaint  that  were  made.  I  will  reduce 
the  complaints  made  to  a  very  few  heads,  viz.,  That,  in  bringing  this 
estate  to  sale,  he  did  not  bring  it  under  the  view  of  the  court  or  of  the 
public  in  the  best  manner,  for  the  purpose  of  obtaining  the  real  value 
of  the  estate.  The  first  article,  and  that  which  seems  the  easiest  is,  that 
which  they  call  the  grassums.  The  estates  belonged  to  persons  who  for- 
feited them  in  1715.  They  were  bought  by  the  York  Buildings  Com- 
pany, but  were  managed  in  such  a  manner  as  to  reduce  the  affairs  of 
the  company.  They  had  been  so  managed,  that  the  old  rents  of  the 
estate  were  reserved.  Instead  of  increasing  the  rents,  they  thought  pro- 
per to  take  their  profits  by  means  of  grassums,  and  by  this  means  it  was 
a  year's  rent  upon  sixteen  years'  lease,  and  half  a  year's  rent  on  eight 
years'  lease.  The  consequence  therefore  was,  that  the  upset  price  was 
about  two-and-twenty  years'  purchase,  instead  of  twenty-five.  There 
j-^n-,  o-i  were  some  articles,  timber  and  other  things,  *which  are  not  of 
L  J  great  consequence  to  the  decision  of  the  cause.  The  counsel  for 
the  respondent  took  pains  to  pursuade  your  lordships  he  had  calculated 
them  in  much  the  same  manner  in  which  they  had  been  calculated 
before,  and  he  insists,  if  any  dilapidation  had  been  sufi'ered,  it  must  have 
been  done  accidentally,  and  he  offered  to  prove  that  at  that  time  Mr. 
Mackenzie  appeared  to  have  had  no  intention  of  purchasing  the  estate. 
My  answer  is,  supposing  the  fact  be,  that  the  dilapidation  was  accidental 
with  respect  to  the  party,  the  advantage  gained  by  it  was  not  accidental 
with  respect  to  him.  Supposing  it  to  have  been  made  purposely,  a  com- 
mon agent  being  bound  to  make  the  utmost  of  the  estate,  cannot  derive 
to  himself  an  advantage  to  the  prejudice  of  his  employers,  so  that  objec- 
tion would  not  be  removed ;  but  when  one  comes  to  observe,  on  the  part 
of  a  common  agent,  who  has  taken  such  an  advantage  as  this,  as  far  as 
this  goes,  it  ought  to  be  carried  against  the  common  agent,  considering 
the  situation  in  which  he  was  placed.  I  know,  in  some  cases,  the  re- 
ports have  gone  so  far  as  to  say,  that  where  distinct  evidence  was  given 
to  prove  that  a  trustee  or  an  executor  took  an  advantage  in  an  article 
where  it  would  have  been  impossible  to  have  proeured  the  same  advan- 
tage for  the  ward,  that  even  that  was  set  aside ;  but  I  am  not  prepared 
to  say,  that  a  case  might  not  by  possibility  exist,  where  no  advantage  of 
that  sort  had  been  taken,  but  I  am  content  to  go  the  whole  length  my 
Lord  Hardwioke  went  upon  similar  occasions,  to  say  you  must,  in  deter- 
mining upon  this,  not  only  consider  the  points  I  have  mentioned  before, 
but  consider  the  reason  which  a  man  in  that  situation  has,  not  only  to 
commit  the  fraud,  but  to  conceal  it.  Therefore,  it  stands  upon  no  other 
ground  than  this,  that  an  advantage  hag  been  taken,  which  the  con- 
fidence of  the  agent  ought  to  have  prevented ;  and  it  does  not  appear  to 
stand  quite  in  so  fair  a  light,  or  to  be  capable  of  the  alleviation  or  colour 
that  was  attempted  to  be  put  upon  it  on  the  other  side.  Perhaps  it  is 
true,  that  four  or  five  or  any  number  of  strangers,  may  combine  to  bid 
for  the  estate  by  one  voice,  under  an  agreement,  that  if  they  do  not  bid 
against  each  other,  they  will  divide  the  profits  among  themselves  j   and 
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it  would  be  extremely  difficnlt,  if  not  impoBsible,  to  find  any  sort  of 
equity  that  would  overturn  *a  public  and  judicial  sale  upon  that  r*qi7-i 
species  of  transaction  j  but  I  take  it  to  be  abundantly  clear,  that  L  J 
a  common  agent  (who  had  made  himself,  from  the  duty  of  his  office,  per- 
fectly master  of  the  estate)  entering  into  such  a  bargain  as  that,  must  be 
deemed  to  have  behaved  iniquitously.  I  admit,  that  according  to  the 
fashion  of  thinking  in  that  country,  a  common  agent  is  not  thought  to  deal 
sharply  with  an  estate  under  such  circumstances.  Let  that  stand  as  an 
excuse  for  him,  and  prevent  obloquy;  but  it  is  impossible  to  adopt  that 
in  a  court  of  justice.  It  is  not  only  violating  a  duty,  but  it  is  a  corrupt 
violation  of  it;  for  he  has  kept  back  purchasers  that  would  have  been 
bidders  against  him.  That  was  really  a  violation  of  his  duty,  with  re- 
spect to  the  two  articles  that  were  here  bought  by  him. 

"  I  own,  it  appears  to  me,  the  case  has  been  much  too  strongly  made 
out  against  him  in  that  way.  It  is  said,  the  appellants  cannot  be  suffered, 
at  the  distance  of  eleven  years,  to  plead  the  incompetency  of  the  respon- 
dent. I  say,  the  effect  of  the  distance  of  eleven  years  before  the  suit 
arose  entitled  him  to  no  advantage.  Where  there  is  a  disputable  point, 
a  person  under  such  circumstances  would  be  entitled  to  the  advantage 
of  it;  but  there  is  no  such  point  here,  because  all  the  evidence,  both  his 
own,  as  well  as  the  other,  is,  against  him.  Much  pains  were  taken  to 
discolour  the  evidence  of  Mr.  Braidwood,  teacher  of  languages.  They 
said  there  were  some  articles  in  which  he  was  contradicted.  That,  I 
confess,  raised  a  doubt  concerning  his  accuracy  in  point  of  memory,  but 
there  is  no  difference  between  his  evidence  and  the  rest,  because,  when 
he  speaks  of  the  conversation  with  Mr.  Mackenzie,  there  can  be  no  doubt 
the  conversation  must  have  passed  exactly  in  the  way  he  represents  it. 
The  counsel  for  the  pursuers  endeavoured  to  prove  that  Mr.  Mackenzie 
fixed  the  hour  of  five  for  the  sale  to  begin,  with  a  view  to  prevent  him 
coming  earlier.  That  is  overcharged ;  for  the  evidence  of  Braidwood 
does  not  go  to  affect  him  quite  so  deeply  as  that.  He  says,  he  inquired 
of  him  when  it  would  begin.  The  judges  were  perfectly  acquainted  in 
point  of  practice  that  the  sales  very  seldom  begin  so  early  as  given  out 
at  the  bar.  That  the  advertisement  was  published  two  days  before,  but 
does  not  point  out  sufficiently  that  the  sale  was  to  begin  with  more  punc- 
tuality than  sales  ^usually  did.  Mr.  Mackenzie  told  him  it  would  r*qi  c-i 
begin  at  five  o'clock,  but  he  had  better  go  to  the  office  to  inquire  <-  -l 
there,  where  he  might  look  over  the  papers,  and  form  a  judgment  at  what 
time  it  was  likely  to  begin.  This  was  a  sort  of  language  which  it  would 
have  been  fair  enough  to  hold.  But  another  thing  decisive  is  his  own  evi- 
dence and  that  of  Mr.  Taylor ;  for  when  the  sale  came  on  he  asked  Mr. 
Taylor  if  Mr.  Braidwood  was  in  the  room.  That  strengthens  the  evidence 
of  Mr.  Braidwood  a  great  deal  more  than  all  the  circumstances  together. 
He  asked  whether  he  was  in  the  room,  and,  upon  finding  he  was  not,  he 
went  on  as  stated  in  the  evidence,  with  such  precipitation,  that  Mr.  Tay- 
lor remonstrated  with  him  that  he  was  going  on  too  fast,  and  desired  him 
to  call  the  macer  and  prevent  him  from  knocking  down  the  bargain  so 
soon.  He  said,  "  You  may  go  round  and  tell  him  yourself,"  which  was 
a  very  awkward  circumstance ;  for  while  Mr.  Taylor  was  going  round  to 
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tell  the  macer  he  was  acting  with  precipitation,  that  lot  was  knocked  down 
to  Mr.  Mackenzie,  and  he  chose  to  take  it.  His  obvious  duty  was  to 
keep  the  sale  open,  and  to  do  for  another  the  very  thing  he  would  have 
done  for  himself.  If  he  had  been  selling  his  own  estate,  with  the  expec- 
tation of  a  purchaser's  coming,  he  would  have  put  off,  or  continued  the 
auction  longer.  He  ought  to  have  done  the  same  thing  here  that  he 
would  have  done  for  himself,  and  it  seems  apparent  he  did  not  do  it. 

"  My  lords, — It  is  said  you  shall  not  quarrel  with  the  rules  of  the 
court.  The  rule  is,  the  proceedings  are  to  be  read,  and  a  glass  was  to 
run  for  half  an  hour.  It  is  clear  that  these  two  lots  were  sold  before  five 
o'clock,  and  consequently  there  must  have  been  a  precipitancy  contrary 
to  that  which  the  universal  rule  of  the  court  held  out.  It  is  said  you 
shall  not  quarrel  with  the  rules  of  the  court.  I  say  so  too.  If  it  was  in 
the  case  of  a  stranger,  he  would  not  be  answerable  for  the  court  having 
proceeded  in  this  manner ;  but  an  agent  cannot  take  advantage  of  the 
court  not  having  proceeded  regularly.  It  seems  to  be  extremely  clear, 
that  he  has  made  himself  liable  to  all  that  which  I  stated  at  the  outset. 

"  As  to  the  company  having  consented,  it  seems  to  be  a  matter  of  doubt 
in  what  manner  it  was  possible  for  them  to  proceed  in  order  to  obtain 
r*mQT  j'^^'i"®-  I*  iS)  therefore,  not  much  *to  be  wondered  at,  that  the 
L  J  York  Buildings  Company,  when  tljey  were  deprived  of  the  pos- 
session of  their  own  estates,  were  not  able  to  bring  the  suit  forward,  in 
order  to  elide  the  homologation  such  as  will  bind  the  parties.  I  appre- 
hend it  will  be  suflScient  to  show,  that  being  apprized  it  was  in  their 
power  to  set  aside  the  sale,  they  did  some  act  by  which  they  gave  an  ex- 
press preference  to  the  sale  standing  as  it  does,  instead  of  seeking  to 
have  it  rescinded ;  but  there  is  nothing  in  the  cause  from  the  beginning 
to  the  end,  that  will  go  to  that  point.  It  was  argued,  and  I  think  pretty 
strongly,  that  the  forms  of  the  proceedings  were  not  such  as  enables  the 
pursuer  to  obtain  that  justice  he  is  seeking,  because  anything  short  of 
that,  not  being  contained  in  the  summons,  ought  not  to  be  referred  to. 
I  do  not  at  all  wonder  it  was  not  heard  of,  because  nobody  could  have 
attended  to  the  progress  of  the  causes,  from  that  country  to  this,  with- 
out observing  that  correctness  in  general,  with  respect  to  any  forms  of 
pleadings,  does  not  make  a  part  of  their  proceedings ;  but  it  is  thought 
if  the  objection  had  been  made  below,  in  order  to  listen  to  an  objection 
in  point  of  form,  it  would  be  a  sufficient  answer.  If  this  sale  is  to  .be  set 
aside,  the  circumstance  of  its  being  challenged  on  certain  general  terms, 
will  not  make  the  application  bad  or  informal,  because  the  pursuer  is 
desirous  to  have  it  set  aside  without  specifying  the  terms  upon  which 
justice  will  oblige  him,  the  defender,  to  set  it  aside.  It  appears  to  be 
necessary  that  Mr.  Mackenzie,  having  advanced  money  for  the  original 
purchase,  and*  money  for  improvements,  should  be  reimbursed.  It  is 
clear  that  the  lessees,  who  may  have  contracted  for  leases,  while  the  other 
party  suffered  his  legal  title  to  remain  unimpeached,  ought  not  to  have 
their  leases  challenged,  though  it  might  be  rather  difficult,  if  this  matter 
was  set  aside  absolutely,  to  prevent  those  leases  from  taking  the  same  con- 
sequence. It  will  be  necessary,  if  the  situation  of  the  company  requires 
it,  that  the  sale  should  be  put  up  again.     If  it  was  to  be  put  up  again., 
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it  IB  clear  some  of  these  contracts  could  be  preserved  no  longer.  In 
order,  therefore,  to  preserve  all  possible  claim,  it  has  occurred  to  me  to 
submit,  that  the  clearest  way  of  doing  justice,  is  that  upon  which  I  shall 
call  for  the  opinion  of  your  lordships. 

"  I  submit  thatthe  proper  method  will  be  to  set  aside  the  *sale  r*qon-i 
in  an  equitable  point  of  view,  but  to  do  it  by  compelling  a  convey-  <-  J 
ance  of  the  estate,  subject  to  all  the  terms  I  have  stated.  If  that  should 
be  your  lordships'  opinion,  I  propose  to  reverse  the  interlocutor,  and  that 
the  sale  complained  of  should  be  set  aside." 

Lord  Chancellor  Loughborough. — "  My  lords, — I  shall  submit  to 
your  lordships  some  observations  upon  the  discussion  of  this  case. 

"  My  lords, — I  must  confess,  when  the  case  was  opened  at  your  lord- 
ships' bar,  I  felt  my  mind  impressed  with  several  prejudices  against  the 
present  appeal.  The  length  of  time  from  the  sale  to  the  commencement 
of  the  present  action,  had  its  weight.  Another  circumstance  was,  the 
summons,  in  the  year  1784,  was  manifestly  not  proceeded  with  as  any 
judicial  proceeding  ought  to  be  ;  and  the  enormous  length  of  the  argu- 
ments stated  in  the  case  on  the  part  of  the  appellants,  contributed  to  raise 
an  idea  concurring  with  the  formal  judgment  of  the  Court  of  Session,  and 
the  expression  of  satisfaction  they  made  as  to  the  character  of  Mr.  Macken- 
zie, and  that  this  was  an  unfavourable  case,  stirred  up  in  the  hope  of 
gaining  an  advantage,  which  if  it  existed,  ought  not  to  weigh  at  all  in 
accelerating  or  forwarding  the  claim  of  the  appellants,  namely,  the  ad- 
vantage which  resulted  from  the  difiFerent  value  of  lands  in  the  year 
1784,  in  Scotland,  and  the  value  which  land  bore  at  the  time  of  the  sale. 

"  My  lords, — Notwithstanding  all  these  unfavourable  impressions,  I  felt 
it  my  duty  to  examine  particularly  into  the  case,  and  I  see  the  Court  of 
Session  pronounced  two  judgments  opposite  to  one  another,  and  yet,  when 
I  came  to  examine  this  case  upon  principles  peculiar  to  this  or  that  law, 
it  does  not  depend  upon  the  form  in  which  any  rights  are  disposed  of, 
but  upon  grounds  founded  on  general  principle.  I  thought  neither  of 
the  judgments  at  all  applied  to  the  justice  of  this  case.  The  judgments 
under  which  the  respondent  remained  in  possession,  namely,  the  first  and 
third  interlocutors,  were  clearly  founded  on  an  idea,  that  the  respondent 
in  this  cause,  in  the  situation  in  which  he  stood,  was  at  liberty  to  make 
such  a  bargain  as  any  stranger  or  indifferent  person  might  have  done 
*with  respect  to  the  purchase  of  this  estate.  The  intermediate  p^ooi  -i 
interlocutor  was  founded  upon  an  idea,  that  if  anything  had  not  L  J 
been  reprehensible  in  his  conduct,  yet,  being  common  agent  to  manage 
the  sale  of  the  estates,  he  was  in  a  situation  in  point  of  law,  incapable 
to  become  a  purchaser,  and  that  the  purchase  it  was  impossible  to  main- 
tain as  good,  he  being  common  agent.  It  appeared  to  me,  therefore, 
that  the  judges  of  the  Court  of  Session  had  been  led  to  adopt  two  ex- 
treme grounds.  Those  who  were  of  opinion  against  the  respondent  en- 
tertained this  opinion,  that,  let  his  conduct  be  ever  so  correct,  the  quality 
of  common  agent  barred  his  exercising  any  right  as  a  purchaser,  and 
that  all  he  contracted  for  as  a  purchaser,  it  was  argued  at  the  bar,  was  a 
simple  nullity,  and  that  it  was  no  good  sale.  On  the  other  hand,  when 
that  had  been  pressed,  those  who  maintained  that  such  restriction  did 
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not  attach  upon  a  common  agent,  seemed  to  have  thought  there  was  no 
middle  course,  and  if  he  was  not  disabled  absolutely  in  point  of  law  from 
purchasing,  he  must  stand  in  the  position  of  all  the  rest  of  mankind, 
and  might  purchase  as  advantageously  as  he  could,  provided  there  was 
no  gross  practice  or  direct  fraud.  Neither  of  these  opinions  is  at  all  in 
my  opinion  proved.  A  person  who  is  an  agent  for  another,  undertakes 
a  duty  in  which  there  is  confidence  reposed.  He  undertakes  a  duty 
which  he  is  bound  to  execute  to  the  utmost  advantage  of  the  person  who 
employs  him.  An  agent  may  be  employed  by  any  one  or  more  persons, 
and  such  an  agent  may  purchase.  Brokers  purchase  every  day,  but  they 
can  take  no  advantage  by  it.  The  bargain  must  be  perfectly  fair  and 
equal,  at  the  best  price,  because  they  are  placed  in  a  situation  in  which 
they  are  bound,  in  the  first  instance,  to  act  against  their  own  advantage, 
and  for  the  advantage  of  their  employers ;  and  if  they  sacrifice  that  in- 
terest and  advantage,  with  a  view  of  profiting  and  taking  the  interest  of 
it  to  themselves,  the  purchase  will  be  liable  to  be  set  aside,  the  advan- 
tage will  not  come  to  themselves,  and  the  breach  of  confidence  will  not 
avail  them. 

"My  lords, — In  considering  the  situation  of  a  common  agent,  which 
was  the  situation  in  which  Mr.  Mackenzie  stood,  I  am  led  to  consider 
what  peculiar  advantages  he  had.  It  had  been  argued  at  the  bar,  that 
r*qoo-i  Mr.  Mackenzie's  conduct  in  preparing  *the  estates  to  be  put  up 
L  J  judicially,  was  perfectly  regular,  and  according  to  the  course  and 
practice  of  similar  proceedings,  namely,  judicial  sales ;  but  I  am  apt  to 
think  otherwise.  The  judges  have  talked  of  his  reputation  in  the  office, 
and  have  expressed  themselves  with  regard  to  his  conduct.  What  is  the 
conclusion  ?  It  is,  that  he  acted  as  common  agent,  by  following  the 
course  of  the  court,  by  pursuing  the  methods  that  had  been  practised, 
not  deviating  from  the  rule  of  conduct  that  all  other  persons  would  have 
observed.  If,  in  consequence  of  that,  a  loss  had  arisen,  they  could  not 
have  charged  him  with  negligence,  because  he  had  done  that  which  the 
court  pointed  out  to  be  regular  in  the  court.  I  cannot  help  observing 
on  the  practice  which  has  prevailed,  with  respect  to  judicial  sales  in  the 
Court  of  Session,  for  it  is  manifest  that  a  strict  account  of  the  value  of 
these  estates  is  not  got  in  this  case.  If  an  estate  is  let  upon  the  old 
rents,  all  the  world  know  the  old  rents  of  the  estates  are  not  equal  to  the 
actual  value  of  the  estate.  I  do  not  say  the  rule  of  the  court,  in  not 
allowing  anything  but  what  is  proved  to  be  paid,  is  a  bad  rule  for  fixing 
the  rental ;  but  if  you  do  not  set  out  at  fixing  the  periods  at  which  the 
rents  were  fixed,  especially  when  advantage  may  be  got  upon  the  posses- 
sion, it  is  clear  you  leave  a  great  deal  of  the  value  behind ;  and  therefore 
I  cannot  help  saying,  if  it  is  the  general  practice  to  take  no  account  of 
the  value,  it  is  a  very  loose  practice,  and  must  be  attended  with  great 
disadvantage  to  estates  disposed  of  at  a  judicial  sale.  How  could  it  then 
apply  ?  It  by  no  means  follows  from  thence,  that  there  is  no  proof  to 
be  given  of  what  the  land  in  the  neighbourhood  does  yield.  It  is  in 
itself  matter  of  proof  for  the  court  to  inquire  into.  What  can  the  court 
do  ?  The  court  will  do  this, — it  is  a  measure  by  which  the  court  will 
go  on  to  tell  the  world  the  rent  of  the  estate  is  more  than  is  actually  paid 
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by  the  tenant.  At  any  rate,  that  matter  should  enter  into  the  inquiry 
of  the  court,  and  they  should  examine  the  constituent  parts  that  com- 
pose its  value.  That  was  not  done  in  this  instance,  and  there  are  several 
others  which  I  do  not  go  through.  What  is  the  consequence  to  Mr. 
Mackenzie,  he  being  the  common  agent  ?  When  the  estate  came  to  be 
put  up  to  auction  with  such  a  rental,  and  such  an  upset  price,  Mr. 
Mackenzie  knew  the  *actual  leases  that  existed,  he  knew  their  r^oao-i 
circumstances,  which  were  but  matters  of  speculation  with  other  L  J 
persons,  but  of  all  those  he  had  an  insight.  To  give  your  lordships  but 
one  instance,  I  will  mention  the  estate  yielding  £800  per  annum  that 
he  bought.  The  estate  had  been  in  the  possession  of  subtenants  from 
the  beginning  of  the  century.  The  rent  paid  was  the  only  rent  stated 
to  be  paid  by  the  rental.  The  leases  were  all  expired.  Mr.  Mackenzie 
took  grassums  according  to  the  rate  of  one  year's  purchase,  for  fifteen  or 
sixteen  years'  lease,  and  half  a  year  for  seven  or  eight.  What  is  the 
consequence  of  this  ?  Mr.  Mackenzie  knew  perfectly  well  the  actual 
rent  was  £800.  That  the  tenants,  in  fact,  paid  more,  having  paid  a  fine. 
A  fine  of  one  year  for  fifteen  years,  is  exactly  eqnal  to  11  per  cent,  upon 
the  rent.  What  was  the  case  of  Mr.  Mackenzie?  He  takes  it  at  a  good 
value  upon  twenty-five  years'  purchase,  upon  the  rental  of  £800.  But 
to  that  you  must  add  £99  more.  The  consequence  of  that  is,  that  as  for 
one  part  of  the  rent  of  the  estate,  Mr.  Mackenzie  has  paid  no  value  at 
all;  and  then  in  their  argument  they  say  : — 'This  is  a  fair  purchase,  for 
I  have  done  what  the  Court  of  Session  adjudged.  I  have  paid  a  fair 
price  upon  twenty-five  years'  purchase  of  £800  per  annum.'  On  the 
other  hand  they  say : — <  You  have  taken  an  advantage  arising  from  your 
knowledge  of  the  subject.  You  have  put  money  into  your  pocket  by  the 
sale ;  and  you  have  not  paid  the  price,  which,  by  the  tenor  of  your  con- 
tract, you  ought  to  have  paid.'  I  think  Mr.  Mackenzie  is  bound  by 
duty,  and  that  he  could  not  take  that  advantage.  The  Court  of  Session 
has  considered  that  he  might  act  as  any  indifierent  person.  If  he  had 
been  any  man  not  engaged  in  that  capacity^  and  had  seen  the  estate  put 
up,  nothing  could  have  been  imputed  to  him.  He  had  a  right  to  avail 
himself  of  his  judgment  and  understanding.  He,  bidding  at  a  public 
sale,  might  have  got  the  estate  on  the  best  terms  he  could;  but  it  is  not 
so  with  respect  to  Mr.  Mackenzie.  With  respect  to  the  conducting  of 
the  sale  upon  Mr.  Taylor's  own  account,  there  was  hurry  and  precipita- 
tion on  the  part  of  Mr.  Mackenzie,  who  should  have  kept  open  the  sale. 
It  would  have  been  very  well  if  he  had  been  acting  for  himself,  but  being 
in  his  situation,  and  knowing  there  were  bidders  to  come  in,  he  would 
only  have  *done  his  duty  if  he  had  stopped  the  sale.  If  an  appli-  r*q24.T 
cation  had  been  made  to  the  judge,  it  would  have  been  stopped,  L  J 
but  it  was  not  stopped,  Mr.  Mackenzie  being  the  bidder,  and  present  in 
the  court  himself.  Mr.  Taylor  tells  you  he  was  so  concerned  he  could 
not  sleep  all  night;  for  he  could  see  all  things  had  not  been  rightly  done. 
A  common  purchaser  may  snap  and  take  advantage,  and  if  it  is  not 
checked  at  the  time,  he  shall  have  the  advantage  of  his  activity.  With 
respect  to  Mr.  Mackenzie,  it  is  not  possible  for  him  to  take  that  which 
no  law  would  take  from  a  sharp  common  purchaser.  He  is  the  agent,  a 
August,  1858 15 
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man  of  business,  paid  for  transacting  his  duty,  and,  we  are  to  suppose, 
paid  adequate  to  the  performance  of  it;  and  it  is  totally  impossible, 
according  to  every  principle  of  general  policy,  and  every  ground  of  equity, 
to  permit  any  advantage  to  be  taken,  though  he  was  not  the  artificer  of 
it,  though  he  did  not  contrive  it  for  himself,  yet  he  is  not  to  avail  him- 
self of  that  good  fortune — it  is  his  duty  to  prevent  it — he  is  bound  to 
do  it, — he  is  paid  to  make  the  most  advantage  of  the  sale  for  the  bene- 
fit of  his  employers. 

"  My  lords, — With  respect  to  the  acquiescence  which  has  been  stated, 
and  which  was  so  much  relied  upon,  I  think,  if  it  is  fairly  stated,  it 
comes  to  nothing;  for  it  would  be  a  violation  of  justice  to  call  it  so  in 
the  circumstances  of  the  ease.  You  cannot  impute  any  laches  upon  the 
part  of  the  appellants.  Mr.  Mackenzie  is  stated  and  admitted  to  be  the 
agent  for  the  York  Buildings  Company,  and  for  the  creditors  also ;  he  sold 
the  estate  for  both ;  therefore,  as  long  as  he  continued  the  agent,  as  long 
as  the  management  of  the  affairs  were  in  his  hands,  and  their  funds 
passing  through  his  hands,  and  so  long  as  his  accounts  as  agent  were 
unsettled,  the  company  was  not  in  a  situation  to  call  him  to  an  account. 
If  a  gentleman  has  a  transaction  between  an  agent  or  steward,  and  find- 
ing himself  deceived,  continues  to  employ  him  for  years,  then  he  is  not 
at  liberty  to  call  him  to  an  account  for  his  former  conduct,  but  if  he 
dismisses  him  after  coming  to  a  knowledge  of  his  conduct,  he  may  do  it. 
If  he  is  dismissed,  and  then  lies  by  and  suffers  time  to  elapse,  then  the 
time  will  begin  to  run  against  him  from  that  period ;  but  never  can 
during  the  time  he  was  an  agent,  and  the  management  continued  in  him. 
™„„_-.  The  appellants  could  *not  call  the  respondent  to  an  account. 
L  J  He  was  not  an  agent  of  the  election  of  the  York  Buildings  Com- 
pany. He  was  an  agent  put  upon  them  by  the  nomination  of  the  Court 
of  Session,  and  while  he  continued  their  agent,  no  delay  can  be  imputed 
to  them. 

"  My  lords, — Upon  these  grounds,  therefore,  I  am  of  opinion  that  the 
appellants  have  established  their  claim.  I  am  greatly  obliged  to  the 
noble  and  learned  lord  who  has  digested  this  case.  It  would  not  have 
been  well  to  have  sent  this  case  down  again  with  general  directions  to 
proceed  on  it.  The  resolutions  drawn  up  are  perfectly  accurate,  and  so 
very  distinct  and  exact,  though  it  is  a  bold  thing  to  say  there  will  be  no 
farther  litigation  in  consequence  of  the  suit ;  it  has  been  very  much  in- 
vestigated ;  and  I  am  not  without  hope  it  has  been  of  service,  as  the 
whole  matter  will  be  determined  by  the  present  appeal. 

"  It  is  ordered  and  adjudged  that  the  interlocutors  complained  of  in 
the  appeal  be  reversed  :  And  it  is  hereby  declared,  that  the  decreet  of 
sale,  and  the  charter  under  the  great  seal,  proceeding  on  the  said  decree 
of  sale  in  favour  of  the  defender,  with  the  instrument  of  sasine  in  his 
favour  following  thereon,  ought  to  be  set  aside  and  voided,  to  such  ex- 
tent and  degree,  and  in  manner  hereafter  provided,  and  the  defender 
ought  to  refund  to  the  pursuer  all  the  rents  and  profits  which  he  hath 
received  out  of  the  estate  in  question,  and  an  adequate  consideration  for 
the  enjoyment  of  such  part  thereof  as  he  occupied  himself;  But  without 
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prejudice  to  the  title  of  the  defender  to  reclaim  all  such  sums  of  money 
as  he  hath  paid  for  the  original  price  thereof,  and  also  for  the  permanent 
improvement  of  the  same,  with  the  interest  thereof,  to  be  computed  from 
the  time  when  the  same  were  advanced,  and  paid  according  to  such 
rates  as  the  Court  of  Session  shall  appoint ;  and  likewise  without  pre- 
judice to  the  titles  and  interests  of  the  lessees  and  others,  who  may  have 
contracted  with  the  defender  horta  fide,  and  before  the  dependence  of 
the  present  process  ;  and  also  without  prejudice  to  the  title  of  the  com- 
mon creditors,  to  have  the  value  of  the  estates  in  question,  and  the 
amount  of  the  intermediate  produce  thereof  applied  in  payment  of  their 
demands,  the  expenses  incurred  by  the  pursuer  in  recovering  rtfoi^a-i 
*the  same  being  first  deducted.  And  it  is  further  ordered,  that  L  J 
an  account  be  taken  of  the  several  sums  of  money  which  the  defender 
hath  actually  paid  as  the  original  price  of  the  said  estates,  and  also  of 
such  further  sums  of  money  as  he  hath  actually  laid  out  for  the  benefit 
and  improvement  of  the  said  estates,  and  that  interest  be  computed  at  the 
above-mentioned  rate,  upon  the  said  several  sums,  from  the  lands,  when 
the  same  were  actually  disbursed,  and  that  one  of  the  said  accounts  be 
set  against  the  other,  and  such  rests  made  in  taking  the.  same  as  justice 
may  require ;  and  that  either  party  do  pay  to  the  other  such  sum 
of  money  as  shall  be  found  due  on  the  balance  of  the  accounts,  if 
nothing  be  due  to  the  defender,  or  upon  payment  of  what  shall  be 
so  found  due,  that  the  defender  do  re-convey  the  said  estates  to  the  pur- 
suers, subject  to  the  demands  of  their  creditors,  and  to  the  leases  and 
other  contracts  as  aforesaid,  in  such  manner  as  the  said  court  shall  think 
fit  to  direct ;  and  it  is  also  further  ordered,  that  the  cause  be  remitted 
back  to  the  Court  of  Session,  and  that  the  said  court  do  give  all  neces- 
sary and  proper  directions  for  carrying  this  judgment  into  execution." 


II.— TAYLOR  V.   WATSON. 

Jan.  20,  1846.— S.     8  D.  400. 

In  1820,  Philip  Taylor  granted  a  bond  and  disposition  in  security  for 
£600,  over  certain  heritable  subjects  in  Edinburgh  belonging  to  him,  in 
favour  of  Walter  Little  Gilmour,  Esq. ;  and,  in  1824,  he  granted  a 
similar  security  for  £1050  over  the  same,  and  certain  other  subjects,  in 
favour  of  Hugh  Watson,  W.S.     Infeftment  followed  upon  both.    In 

1829,  Taylor's  estates  were  sequestrated,  and  a  trustee  appointed.     In 

1830,  Watson  for  himself,  and  as  factor  and  commissioner  for  Little 
Gilmour,  twice  exposed  the  subjects  to  sale,  in  virtue  of  the  powers  of 
sale  •  contained  in  the  securities,  without  any  o£Ferer  appearing.  At  a 
third  exposure  in  the  same  year,  Robert  Lamb,  the  trustee  in  the  seques- 
tration, in  consequence  of  a  *previous  agreement,  with  a  view  to  r^qoir-i 
save  auction-duty,  appeared  and  minuted  that  he  concurred  in  I-  J 
the  sale,  and  approved  of  the  exposure  of  the  subjects  at  the  upset  price 
of  £1700,  specified  in  the  articles,  and  bound  himself  to  subscribe  the 
disposition  to  the  purchaser.  The  trustee  took  no  further  part  in  the 
sale,  which  was  entirely  managed  by  Watson,  the  upset  price  having 
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been  fixed  by  him  and  the  articles.  The  subjects  were  then  sold  to 
James  Haig,  W.S.,  who  oflFered.  the  upset  price  on  account  of  Hugh 
Watson,  who  was  his  partner.  The  amount  of  the  debts  and  interest, 
at  the  date  of  the  sale,  was  alleged  to  be  £2283,  14s. 

The  trustee  refused  to  sign  a  disposition  in  Watson's  favour,  on  the 
ground  that  he  thought  the  purchase  by  him  illegal,  he  being  the 
exposer.  In  consequence  of  this,  Watson,  in  conjunction  with  Mr. 
Little  GUmour,  executed  a  disposition  in  favour  of  himself,  proceeding 
on  the  narrative  that  the  subjects  had  been  purchased  at  the  sale  for 
Watson's  behoof,  and  that  he  had  paid  Grilmour  the  amount  of  his  debt, 
with  interest.     Upon  this  disposition  Watson  was  infeft  in  1831. 

In  1843,  Philip  Taylor  and  Hugh  Watson  being  both  dead,  Daniel 
Taylor,  the  heir  of  the  former,  brought  a  reduction  of  the  sale,  articles 
of  roup,  disposition,  &c.,  against  the  "heir  and  trustees  of  the  latter,  and 
also  against  Mr.  Little  Gilmour.  The  reasons  of  reduction  were  : — 
Prima,  The  usual  one  of  style.  "  Secundo,  The  said  deceased  Hugh 
Watson  having  acted  for  himself,  and  having  also  been  the  private 
agent  both  of  the  said  Walter  James  Little  Gilmour,  and  also  of  the  said 
deceased  Philip  Taylor,  and  having  paid  up  the  debt  which  was  due  by 
the  said  deceased  Philip  Taylor  to  the  said  Walter  James  Little  Gilmour, 
and  having  exposed  the  foresaid  subjects  to  roup  and  sale  on  or  about 
the  7th  day  of  July  1830,  either  in  his  own  name  or  in  the  names  of 
the  said  Walter  James  Little  Gilmour  and  him  jointly;  and  having 
himself,  at  the  sale  following  thereon,  purchased  the  foresaid  subjects  at 
the  price  and  value  of  the  sums  contained  in  the  foresaid  two  bonds  and 
dispositions  in  security,  amounting  together  to  the  sum  of  £1650  ster- 
ling, while  these  subjects  were  worth  at  least  the  sum  of  £3500  sterling, 
he,  ,the  said  deceased  Hugh  Watson,  acted  illegally.  Tertio,  The  said 
r*!J98T  deceased  Hugh  Watson,  having,  *during  his  life,  and  the  de- 
L  J  fender,  the  said  Hugh  Watson,  as  his  heir-of-liue,  or  the  defen- 
ders, the  said  James  Haig,  Adam  Hay,  and  Eobert  Pringle,  as  his  trustees, 
having,  since  his  decease,  drawn  the  whole  of  the  rents  of  the  foresaid 
subjects,  they  in  so  doing  also  acted  illegally.  Quarto,  The  holder  of  a 
bond  and  disposition  in  security,  with  power  to  sell,  is  in  a  situation 
analogous  to  that  of  a  trustee.  In  the  exercise  of  the  power  committed 
to  him,  he  acts,  not  for  his  own  benefit  only,  but  for  behoof  of  all  con- 
cerned, of  the  other  creditors,  where  there  are  any,  and  of  the  debtor 
himself,  who  has  the  resulting  interest ;  and  if  he  is  thus  a  trustee,  or 
in  a  situation  analogous  to  it,  he  cannot  legally  purchase  the  property 
over  which  he  has  the  power  of  sale.  Quinto,  Where  the  buyer  and 
seller  are  one  and  the  same,  in  opposition  to  the  maxim  alius  emptor 
alius  venditor,  the  transaction,  whatever  it  may  be  called,  is  not  a  sale, 
and  cannot  be  the  foundation  of  a,  title  where  a  bona  fide  sale  is  re- 
quired, both  by  compact  and  statute,  to  give  a  valid  disposition  :  And 
sexto,  The  great  discrepancy  betwixt  the  true  value  of  the  foresaid  pro- 
perty, and  the  nominal  price  at  which  it  was  bought  in  by  the  exposer, 
shows  that  the  purchaser  took  a  gross  advantage  of  the  party  from  whom 
he  held  his  heritable  security,  while  that  party  was  his  own  client ;  and 
the  said  defenders,  their  predecessors,  and  authors,  have  no  good  right 
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to  the  said  subjects,  or  title  to  possess  the  same,  and  they  belong  to  the 
pursuer,  as  heir-apparent  aforesaid."  There  were  also  conclusions  for 
removing,  and  count  and  reckoning. 

Before  defencetwere  given  in,  Robert  Bloomfield,  who  had  succeeded 
Lamb  as  trustee  in  Taylor's  sequestration,  sisted  himself  as  a  joint-pur- 
suer. 

The  defenders  stated  that  they  were  willing  to  abandon  the  sale,  and 
account  for  their  intromissions  with  the  subjects  upon  receiving  payment 
of  their  debts,  with  the  accruing  interest.  They  pleaded,  1.  The  sale 
having  been  made  by  two  heritable  creditors,  under  the  powers  of  sale 
contained  in  their  bonds,  with  the  concurrence  of  the  trustee  in  the 
sequestration,  and  after  every  fair  eflFort  to  get  the  property  disposed 
of,  there  exist  no  legal  grounds  on  which  the  purchase  of  the  sub- 
jects by  one  of  these  heritable  creditors  can  be  challenged ;  more  (-#qnn-i 
*especially  as  there  is  no  pretext  or  allegation  of  any  unfairness  <-  -I 
in  the  procedure.  2.  The  amount  of  the  heritable  debts  having  greatly 
exceeded  the  value  of  the  subjects  at  the  time  of  the  sale,  and  the  sub- 
jects having  been  sold  at  their  full  price,  ail  pretence  of  actual  loss  or 
damage  is  excluded.  The  offer  of  the  defenders  to  surrender  the  pur- 
chase on  payment  of  the  debts  over  the  property,  with  interest  and  re- 
imbursements of  outlay,  excludes  all  pretext  of  injury. 

The  lord  ordinary  pronounced  the  following  interlocutor : — "  Finds 
the  following  facts  instructed  or  not  explicitly  denied  on  record  :  Imo, 
That  the  properties  libelled  on  were  exposed  to  sale  in  1830,  by  the  de- 
ceased, Mr.  Hugh  Watson,  W.S.,  the  predecessor  of  the  defenders,  in 
virtue  of  the  powers  contained  in  two  bonds  and  dispositions  in  security, 
one  whereof,  for  £600,  had  been  granted  in  1820,  by  the  pursuer's 
father,  Philip  Taylor,  in  favour  of  Walter  Little  Gilmour,  Esq.,  of  Craig- 
millar,  for  whom  Mr.  Watson  was  factor  and  commissioner ;  and  the  other, 
for  £1050,  had  been  granted  by  the  pursuer's  father  in  1824,  to  the  said 
Hugh  Watson  himself :  2do,  That  the  estate  of  the  said  Philip  Taylor, 
the  grantor  of  the  said  bonds,  was  sequestrated  in  1829,  but  the  trustee 
on  the  sequestrated  estate  did  not  take  any  measures  to  sell  the  property 
over  which  the  said  bonds  extended,  but  consented  to  the  said  subjects 
being  exposed  to  roup  by  Mr.  Watson  in  1830  :  3tio,  That  it  does  not 
appear  that  the  trustee,  or  the  agent  in  the  sequestration,  took  any  charge 
whatever  of  the  sale,  but,  on  the  contrary,  that  the  sales  were  entirely 
conducted  by  the  said  Hugh  Watson  :  ito,  That  the  said  subjects  libel- 
led on  were  purchased  at  the  third  exposure,  in  October,  1830,  by  the 
said  Hugh  Watson,  acting  for  his  own  behoof;  and  he  afterwards,  with 
consent  of  Mr.  Little  Gilmour,  in  1831,  granted  the  disposition  in  favour 
of  himself,  which  is  one  of  the  leading  documents  under  reduction  : 
bto,  That  the  trustee  refused  to  subscribe  the  disposition,  as  being  doubt- 
ful how  far  the  sale  by  Mr.  Watson  to  himself  was  proper  and  valid  in 
law.  Upon  the  state  of  the  facts  as  thus  ascertained,  finds,  in  point  of 
law,  that  the  said  purchase  at  a  roup  of  subjects  exposed  as  aforesaid, 
either  by  the  creditor  who  has  exposed  them,  or  by  his  agent,  more 
*especially  sine  auctoritate  prmtoris,  was  not  proper  or  valid  in  r:^qon-i 
law,  and  ought  to  be  set  aside :    Therefore  decerns  and  declares  L        -I 
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in  terms  of  the  reductive  conclusions  of  the  libel.  But  before  answer 
as  to  the  conclusions  for  removal,  and  for  accounting  as  to  bygone  profits, 
rents,  and  ameliorations,  appoints  the  defender  to  lodge  in  process  an 
account  or  accounts  thereof  with  the  vouchers,  so  far  as  he  is  possessed 
of  any,  on  or  before  the  first  box-day,  and  remits  the  same,  when  lodged, 
to  Mr.  James  Donaldson,  accountant,  to  hear  the  parties  thereon,  an^  to 
call  for  additional  vouchers,  if  he  see  cause,  and  to  make  up  a  state  of 
the  balance  between  the  defender  and  pursuer  as  at  Martinmas  next, 
holding  them  still  to  stand  in  the  relation  to  each  other  of  creditor  in 
possession,  and  debtor  j  reserving,  in  the  meantime,  all  questions  of  ex- 
penses." 

In  a  note,  the  lord  ordinary  observed, — "There  is  no  rule  of  equity 
more  generally'  and  rigidly  enforced,  or  more  salutary  in  itself,  than  that 
which  annuls  a  sale  when  the  purchase  was  made  at  a  public  roup  by  the 
creditor  exposer,  or  his  agent.  Sir  Edward  Sugden,  in  his  Treatise  on 
Sale,  vol.  iii.  p.  225,  says,  that  '  It  may  be  laid  down  as  a  general  pro- 
position, that  trustees,  unless  they  are  nominally  such,  as  trustees  to  pre- 
serve contingent  remaind^s,  agents,  commissioners  of  bankrupts,  assig- 
nees of  bankrupts,  solicitors  to  the  commission,  auctioneers,  creditors 
who  have  been  consulted  as  to  the  mode  of  sale,  or  any  persons  who,  by 
being  employed  or  concerned  in  the  affairs  of  another,  have  acquired  a 
knowledge  of  his  property,  are  incapable  of  purchasing  such  property 
themselves,  except  under  the  restrictions  which  will  shortly  be  mentioned. 
For,  if  persons  having  a  confidential  character  were  permitted  to  avail 
themselves  of  any  knowledge  acquired  in  that  capacity,  they  might  be 
induced  to  conceal  their  information,  and  not  to  exercise  it  for  the  bene- 
fit of  the  persons  relying  on  their  integrity.  The  characters  are  incon- 
sistent. Emptor  emit  qu&m  minime  potest,  venditor  vendit  qud,m  max- 
ime  potest.' 

"  In  a  subsequent  section,  (§  4,  p.  228,)  the  author  adds, — 'Where  a 
mortgagee  sells  under  the  general  order  in  bankruptcy,  it  is  usual  to 
apply  for  leave  for  him  to  bid  at  the  sale  where  he  intends  to  do  so.  But 
r*^^n  ^^^""^  ^^  ^^y  ^^  fairly  considered  as  the  *seller,  and  he  cannot, 
L  J  without  the  leave  of  the  court,  sustain  the  two  characters  of 
seller  and  buyer.  But  if  a  mortgagee'  take  a  conveyance  with  a  power 
of  sale,  he  is  a  trustee  for  sale,  and  as  such  disabled  from  purchasing.' 

"  These  rules  are  as  clearly  recognized  in  our  own  law  as  in  that  of 
England.  Indeed,  it  deserves  particular  remark,  that  the  leading  au- 
thority cited  by  the  learned  author  for  the  propositions  now  quoted,  is 
the  doctrine  of  the  house  of  lords  in  the  well-known  case  from  our  own 
court  of  the  York  Buildings  Company  v.  Mackenzie,  which  has  been 
followed  by  a  train  of  determinations  to  the  same  effect  in  England,  thus 
showing  that  the  law  of  the  two  countries  on  this  point  is  the  same. 
Since  that  case  occurred,  few  similar  questions  have  been  tried  in  Scot- 
land ;  but  reference  may  be  made  to  the  case  of  Jeffrey,  16th  June,  1826, 
where  the  general  doctrine  was  again  confirmed. 

"  The  only  case  that  affords  an  apparent  support  to  the  defender's 
argument,  is  that  of  Drummond  v.  Maxwell,  where  the  trustees  of  a 
creditor  holding  a  disposition  in  security  for  a  debt,  brought  the  sub- 
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jects  to  sale  under  authority  of  the  sheriff,  and  became  purchasers  of  the 
subjects  themselves.  Having  charged  the  debtor  to  grant  a  disposition 
under  this  sale,  he  presented  a  suspension ;  but  as  the  creditor  offered 
instantly  to  surrender  his  purchase  on  being  paid  his  debt  and  interest, 
the  court  found  that  the  debtor  must  either  accept  that  offer,  or  confirm 
a  sale  made  by  judicial  authority.  See  2  Shaw,  21st  January,  1823 ; 
and  4  Shaw,  2d  July,  1825.  It  is  supposed  that  that  case  was  held  to 
fall  substantially  within  one  of  the  exceptions  stated  by  Sir  Edward  Sug- 
den,  and  that  the  creditor  was  held  to  have  made  the  purchase  by  public 
notice,  and  under  the  sanction  of  the  judge  ordinary." 

The  Defenders  reclaimed. 
Lord  Pkesident. — The  facts  stated  in  the  interlocutor  of  the  lord 
ordinary  are  correct  in  point  of  fact,  except  in  so  far  as  it  is  therein 
stated  that  the  deceased  Mr.  Watson  was  himself  the  purchaser  of  the 
subjects  here  in  question,  whereas  it  was  Mr.  Haig,  his  partner,  who 
appeared  at  the  sale,  and  offered  *for  the  property,  and  that  it  r^ooQ-i 
was  to  him  that  the  property  was  adjudged.    It  appears,  however,  L       "'J 
that  Mr.  Haig  so  appeared  and  offered  at  the  sale  on  account  of  his 
partner,  Mr.  Watson.     And  this  is  manifest  from  the  fact,  that  the  trus- 
tee on  Taylor's  bankrupt  estate  refused  to  give  his  concurrence  to  the 
disposition  to  Mr.  Watson,  on  the  ground  that  the  purchase  by  him  was 
irregular,  and  that  the  disposition  itself  was  granted  by  Mr.  Watson,  as 
seller,  in  favour  of  himself  (Watson)  as  purchaser.     In  these  circum- 
stances, arid  seeing  that  the  whole  matter  of  the  sale,  and  everything 
connected  with  it,  was  managed,  not  by  the  trustee,  but  by  Mr.  Watson 
himself;  that  nothing  was  done  by  the  trustee  in  conjunction  with  his 
statutory  coadjutors,  the  commissioners,  to  fix  the  upset  price,  or  take 
any  of  the  other  steps  towards  a  sale ;  that  Mr.  Watson  himself,  from 
first  to  last,  took  the  management  of  the  whole  affair ;  that  the  articles 
of  roup  were  framed  by  him,  and  all  bear  to  be  written  by  his  own  clerk ; 
that  he  fixed  the  upset  price  of  the  subjects  before  each  of  the  three 
separate  sales ;  I  think  it  clear  that  he  is  answerable  for  the  whole  of 
them;  that  he  was  out  and  out  the  exposer  of  the  subjects  to  sale ;  that 
he  was  the  person  who  alone  fixed  the  upset  price,  and  managed  the 
whole  transaction.     It  is  out  of  the  question  to  attempt  to  assimilate  the 
sale  which  took  place  in  consequence  of  those  measures,  to  a  sale  of  sub- 
jects burdened  with  an  heritable  debt  made  by  the  trustee  in  a  debtor's 
sequestration,  and  the  purchase  of  such  subjects  by  the  heritable  creditor. 
When  that  case  is  presented  to  us,  it  will  be  dealt  with  according  to  the  rules 
of  law.     In  the  meantime,  I  do  not  feel  it  necessary  to  give  any  judgment 
upon  it.    The  case  now  before  us  is  quite  different     Watson,  the  heritable 
creditor,  was  himself  the  person  who  exposed  the  subjects  for  sale,  and 
he  became  the  purchaser.     After  the  second  adjournment,  it  appears, 
indeed,  that  Mr.  Lamb,  the  trustee  upon  Taylor's  sequestrated  estate, 
appeared  before  the  judge  of  the  roup,  and,  as  the  minutes  of  sale  bear, 
"  declared  that  he,  as  trustee  foresaid,  concurred  in  the  sale  of  the  whole 
subjects  within  described,  upon  the  conditions  specified  in  the  foregoing 
articles  and  minutes  of  exposure,"  &c.     All  that  appears  as  to  the  trus- 
tee's connexion  with  the  sale  is  contained  in  this  minute,  which,  like  all 
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r*oqqT  t^^  *other  writings  connected  with  the  matter,  is  written  by  Mr. 
L  J  Watson's  clerk.  It  will  be  observed,  that  this  consent  comes 
very  late  in  the  proceedings.  All  the  preliminary  steps  had  been  taken 
by  Watson.  Mr.  Lamb,  however,  engaged  to  concur  in  completing  the 
purchaser's  disposition  to  the  property,  as  appears  from  the  minute  which 
I  have  already  noticed ;  and  his  reason  for  doing  so  is  shown  by  his 
agent's  letter,  viz.,  that  he  should  get  one-half  of  the  saving  of  auction 
duty. 

But,  then,  did  Mr.  Lamb,  when  he  gave  this  qualified  concurrence  to 
the  sale,  ever  conceive  that  Watson  himself  was  to  be  the  purchaser  ? 
There  is  no  reason  whatever  to  suppose  so ;  for  we  see  from  the  corres- 
pondence, that  whenever  it  appeared  that  Watson  was  really  the  pur- 
chaser, Mr.  Lamb  immediately  said  "No ;  the  transaction  was  an  irregular 
transaction,  with  which  I  cannot  connect  myself."  Upon  the  trustee's 
refusal  to  concur  in  the  disposition,  Mr.  Watson  immediately  executes  a 
disposition  in  his  own  favour.  Under  these  circumstances,  the  question 
is,  is  this  a  sale  which  can  be  sanctioned  ?  The  law  on  this  subject  is 
placed  beyond  the  possibility  of  doubt  or  question  by  the  decision  in  the 
case  of  Mackenzie,  the  principle  of  which  has  been  confirmed  by  subse- 
quent decisions ;  and  that  principle  is  not  to  be  infringed  on  narrow 
grounds.  So  satisfactory  and  unimpeachable  has  the  judgment  of  the 
house  of  lords  in  that  case  been  considered,  that  Sir  Edward  Sugden,  in 
his  Treatise  on  Sale,  makes  the  decision  in  the  case  of  Mackenzie  the 
basis  of  that  passage  stating  the  law  on  the  present  subject  which  is 
quoted  in  the  lord  ordinary's  note.  The  rule  established,  in  short,  may 
be  stated  to  be  this,  that  where  a  party  is  possessed,  from  his  relation  to 
the  subject,  with  peculiar  means  of  knowledge,  and  is  the  framer  of  the 
conditions  of  the  sale  of  such  subjectj  he  cannot  be  the  purchaser  of  it. 
The  rule  itself  is  surely  a  most  salutary  one.  I  would  not  wish  to  be 
supposed  to  cast  any  imputation  whatever  on  Mr.  Watson,  who  is  dead 
and  gone.  I  daresay  he  acted  in  all  good  faith.  At  the  same  time,  it 
is  easy  to  fancy  cases  where  a  debtor,  who  has  been  by  his  necessities 
forced  to  grant  a  bond  over  his  heritable  property,  might,  if  such  sales 
as  the  present  were  countenanced,  be  compromised  by  the  party  holding 
P^oq ,-.  such  bond  with  a  power  of  sale,  who  might  so  arrange  *as  to 
L  -I  render  the  form  of  a  sale  the  means  to  transfer  the  whole  of  the 
debtor's  property  to  himself 

As  to  any  plea  of  hardship — that  cannot  be  heard.  Look  at  the  case 
of  Mackenzie.  That  gentleman  was  held  free  from  all  imputation  of 
improper  or  unfair  conduct.  His  purchase  of  the  property  was  an  act 
fortified  by  continued  practice;  the  action  of' reduction  of  the  sale  was 
not  brought  for  eleven  years  after  the  sale;  and  the  Court  of  Session,  in 
the  circumstances,  would  not  reduce  it.  But  the  house  of  lords  reversed 
their  judgment,  and  held  that  the  sale  could  not  be  sustained. 

The  case  of  Beveridge  v.  Wilson  has  been  alluded  to.  In  that  case, 
the  trustee  would  not  interfere  in  the  disposal  of  the  property  at  all. 
The  heritable  creditor  himself  took  steps  to  bring  it  to  sale.  The  trus- 
tee then  interfered,  by  suspension,  to  prevent  the  steps  taken  for  bringing 
the  property  to  a  sale,  and  there  the  court  very  judiciously  refused  the 
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suspension.  In  that  case,  however,  in  which  the  opinion  of  the  whole 
court  was  taken,  the  opinions  of  the  consulted  judges  contained  an  ex- 
pression of  opinion  that,  to  a  certain  extent  and  effect,  the  heritable 
creditor  in  such  a  sale  is  to  be  considered  as  a  trustee  for  all  parties  in- 
terested in  the  property,  and  that  he  must  account  to  the  last  farthing 
for  the  proceeds  of  the  sale.  But  this  trusteeship,  recognized  as  exist- 
ing in  the  heritable  creditor,  is  a  material  ingredient  in  that  disqualifica- 
tion, attaching  to  his  power  of  purchase  of  the  subject  over  which  his 
security  extends. 

The  concurrence  of  the  trustee  in  the  sequestration  in  the  sale  of  the 
subjects  here  in  question  was  a  mere  sham.  It  was  apparently  a  device 
to  save  auction-duty.  We  know  not  how  he  and  Mr.  Watson  settled 
their  accounts ;  but  if  the  matter  had  come  before  the  judges  in  her 
Majesty's  Court  of  Exchequer,  I  am  sure  they  would  have  held  it  their 
duty  to  have  sifted  that  matter  to  the  bottom.  That,  however,  is  no 
concern  of  ours. 

'On  the  whole,  I  am  clearly  of  opinion  that  the  interlocutor  of  the 
lord  ordinary  must  be  adhered  to. 

Lord  ISackenzie. — I  hold  it  a  general  rule  of  law,  that  a  creditor. 


having  an  heritable  bond,  with  a  power  of  sale  cannot  *sell  to  p^ 


himself.     He  is  the  mandatory  of  the  debtor  in  the  sale  of  the 


[*335] 


land,  and  as  such  bound  in  duty  to  sell  fairly,  and  with  due  diligence, 
to  get  a  good  price  for  the  benefit  of  the  debtor.  He  has  power  to  pay 
his  debt  out  of  the  price,  but  first  he  has  a  mandate  to  sell  as  for  the 
owner.  He  cannot  make  himself  the  buyer  without  creating  an  interest 
adverse  to  that  duty,  i.  e.,  an  interest  to  sell  as  cheap  as  possible.  That 
is  the  very  ratio  of  the  house  of  lords  in  the  case  of  Mackenzie.  And  it 
applies  a  fortiori,  for  a  creditor  of  this  sort  has  much  more  in  his  power 
than  a  common  agent  in  a  judicial  sale. 

It  may  be  that  a  creditor  holding  such  power  may  apply  to  this  court, 
or  to  the  sheriff,  to  grant  authority  for  appointing  a  judicial  manager  of 
this  sale,  and  that  then  he  may  be  a  buyer  at  that  sale.  But  nothing  of 
that  sort  was  attempted  here. 

The  principle  is  also  confirmed  by  the  case  referred  to  by  your  lord- 
ship, and  that  rule  seems  applicable  in  the  present  case.  For  here  the 
bond  was  of  that  nature,  and  the  sale  was  in  terms  of  it  by  the  creditor, 
who  was  also  the  buyer  himself.  He  bought  by  the  instrumentality  of 
Haig,  but  that  makes  no  difference. 

Nor  do  I  see  any  special  circumstance  to  take  this  case  out  of  the  rule. 
It  may  be  that  a  debtor  may,  by  express  words,  authorize  his  creditor, 
not  only  to  sell  his  land,  but  also  to  buy  it  when  so  sold,  though  that  is 
not,  I  think,  at  all  a  clear  point,  I  certainly  doubt  whether  it  would  not 
be  held  an  illicit  extortion,  of  the  nature  of  an  excessive  penalty  for  non- 
payment of  debt,  which  could  not  be  enforced  in  law.  But  it  is  enough 
to  say  there  was  no  such  authority  granted  in  this  case. 

It  is  said  that  in  this  case  the  debtor  was  bankrupt,  and  that  his  trustee 
consented  to  the  purchase  by  the  creditor.  But  (1.)  The  trustee  had  no 
power  to  consent  to  any  such  thing ;  and  (2.)  He  never  did  consent  to 
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any  such  thing,  but,  on  the  contrary,  as  soon  as  he  found  out  that  the 
creditor  had  purchased,  he  challenged  it. 

It  is  said  he  knew,  and  approved  of,  the  sale  by  the  creditor,  and  of 
the  upset  price.  But  it  is  one  thing  to  consent  to  a  sale  by  a  certain 
r*QQfiT  P^'^s*'"  ^^^  ^^  upset  price,  and  another  thing  to  *consent  to  that 
L  J  person  being  purchaser  at  that  sale,  as  well  as  seller.  A  person, 
whose  estate  is  sold  by  another  person,  has  a  right,  not  only  to  the  secu- 
rity of  an  upset  price,  but  to  that  resulting  from  the  due  execution  of 
the  duty  of  the  mandatory,  trustee,  or  agent  in  the  sale.  There  was,  I 
presume,  an  upset  price  in  Mackenzie's  case,  approved  by  the  trustee 
and  by  the  court  too.     But  that  was  not  held  enough. 

Lastly,  it  is  said  the  sale  was  in  fact  a  judicial  sale  by  the  trustee. 
But,  on  the  contrary,  that  is  precisely  what  Mr.  Watson  would  not  allow 
it  to  be,  insisting  on  selling  the  land  himself,  and  obtaining  the  consent 
of  the  trustee  to  this  sale  by  himself,  apparently  to  found  a  pretence  for 
non-payment  of  stamp-duty.  It  is  out  and  out  a  sale  by  the  creditor, 
though  the  trustee  allows  him  to  sell  it.  I  see  nothing,  therefore,  to 
take  the  case  out  of  the  general  rule ;  and,  therefore,  though  I  really 
believe  the  intentions  of  Mr.  Watson  were  quite  honest,  yet  I  must  adhere 
to  the  lord  ordinary's  interlocutor. 

Lord  FtiLLERTON. — The  result  of  consideration  has  been  to  remove  the 
doubt  I  formerly  entertained,  and  to  induce  me  to  concur  in  your  lord- 
ship's opinion,  that  the  interlocutor  should  be  adhered  to.  I  must  throw 
out  of  view  the  effects  of  the  supposed  concurrence  of  the  trustee  here. 
The  proceedings  took  place  under  the  former  Bankrupt  Act,  in  which  no 
power  is  given  to  a  trustee  to  concur  in  a  sale  by  an  heritable  creditor. 
On  looking  to  the  clause  of  the  act,  and  the  authority,  it  is  clear  that  all 
the  requisites  of  the  statute  for  a  sale  under  his  authority  were  neglected. 
A  supposed  concurrence  by  him  in  a  sale  by  a  creditor,  for  which  there 
is  no  provision  in  the  act,  without  any  of  the  statutory  proceedings  which 
are  necessary,  in  order  to  enable  him  to  sell  himself,  must  be  thrown  out 
of  consideration.  The  only  question  then  is,  whether  an  heritable 
creditor,  exposing  lands  to  sale  under  a  power  of  sale,  is  entitled  to  become 
a  bidder.  If  this  question  had  been  open,  I  should  have  entertained 
great  doubts  indeed  in  holding  that  a  creditor  was  in  the  position  of  a 
trustee  or  agent.  But  I  must  now  hold  that  point  to  have  been  settled 
by  authorities  both  here  and  in  England,  which  rest  on  considerations  of 
P^„„„-,  expediency  as  forcible  here.  The  case  of  Jeffrey,  June  16, 1826, 
■-  -I  *4  S.  722,  carries  the  principle  very  far  indeed.  In  the  case  of 
Drummond,  June  21,  1823,  2  S.  130,  the  whole  proceeding  was  con- 
ducted under  the  authority  of  the  court,  and  must  have  been  held  a  sale 
by  the  court.  The  case  of  Jeffrey  was  an  extreme  case,  imposing  great 
hardship.  In  that  case  there  was  a  bidder  different  from  the  heritable 
creditor,  and  it  was  only  to  prevent  the  lands  going  at  the  lower  price 
he  offered,  which  they  must  have  done,  that  the  creditor  offered  more. 
There  was  no  imputation  of  any  unfair  dealing,  and  the  court  must  have 
gone  on  the  principle,  that  a  creditor  cannot  be  the  purchaser  at  a  sale 
under  his  own  power. 

Lord  Jeffrey. — I  concur.     The  principle  involved  in  this  case  is  a 
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very  familiar  and  general  one  in  our  law — that  no  person  can  be  actor  in 
rem  suam.  The  stringency  of  the  maxim  has  been  ruled  and  held 
settled  by  the  house  of  lords  in  the  case  of  Mackenzie.  One  of  the  great 
principles  settled  in  that  case  was,  that  an  allegation  of  improper  conduct 
in  such  a  case  was  wholly  irrelevant,  the  principle  being  so  strong  that  a 
creditor  cannot  be  both  buyer  and  seller.  In  judicial  sales,  the  fact  that 
the  whole  proceeding  is  public  from  the  beginning — the  upset  price 
fixed,  and  the  articles  prepared  by  the  court,  and  not  by  the  party — 
makes  a  distinction.  The  upset  price  is  fixed  upon  a  proof.  I  hold  it 
now  to  be  peremptorily  fixed, — and  in  a  case,  as  Lord  Fullerton  has 
observed,  of  great  hardship,  and  so  fixed  that  the  court  should  not  be 
tempted  by  considerations  of  equity  to  unsettle  it — that  a  creditor  cannot 
become  the  purchaser  at  a  sale  by  himself.  It  is  now  presumpHo  Juris 
et  de  jure,  that  where  a  person  stands  in  these  inconsistent  relations  of 
both  buyer  and  seller,  there  are  dangers ;  and  it  is  not  relevant  to  say, 
that  it  is  impossible  there  could  be  any  in  the  particular  case.  I  should 
be  sorry  to  think  that  any  doubt  was  thrown  on  this  rigorous  principle, 
which  has  been  established  both  here  and  in  the  other  end  of  the  island. 
The  court  accordingly  adhered,  with  expenses  since  the  date  of  the 
interlocutor. 


*1.  In  thecaseof  the  Aberdeen  Railway  Company  v.  Blaikie,  20tli  July,  r^ooQ -i 
1854, 1  M'Qaeen's  Reports,  p.  46 1,  the  house  of  lords,  reversing  the  judg-  1  ' 
ment  of  the  court  below,  held  that  a  contract  entered  into  by  a  manufacturer  for 
the  supply  of  iron  furnishings  to  a  railway  company,  of  which  he  was  a  director, 
or  the  chairman  at  the  date  of  the  contract,  was  invalid,  and  not  enforceable 
against  the  company.  Lord  Cranworth,  chancellor,  observed,  "  This,  there- 
fore, brings  us  to  the  general  question — whether  a  director  of  a  railway  company 
is  or  is  not  precluded  from  dealing  on  behalf  of  the  company  with  himself,  or 
with  a  firm  in  which  he  is  a  partner  ?  The  directors  are  a  body  to  whom  is 
delegated  the  duty  of  managing  the  general  affairs  of  the  company.  A  corporate 
body  can  only  act  by  agents ;  and  it  is  of  course  the  duty  of  those  agents  so  to 
act  as  best  to  promote  the  interests  of  the  corporation  whose  affairs  they  are 
conducting.  Such  an  agent  has  duties  to  discharge  of  a  fiduciary  character 
towards  his  principal.  And  it  is  a  rule  of  universal  application,  that  no  one 
having  such  duties  to  discharge  shall  be  allowed  to  enter  into  engagements  in 
which  he  has  or  can  have  a  personal  interest,  conflicting,  or  which  possibly  may 
conflict,  with  the  interests  of  those  whom  he  is  bound  to  protect.  So  strictly  is 
this  principle  adhered  to,  that  no  question  is  allowed  to  be  raised  as  to  the  mir- 
ness  or  unfairness  of  a  contract  so  entered  into.  It  obviously  is,  or  may  be 
impossible  to  demonstrate  how  far  in  any  particular  case  the  terms  of  such  a 
contract  have  been  the  best  for  the  cestui  que  trust,  which  it  was  possible  to 
obtain.  It  may  sometimes  happen  that  the  terms  on  which  a  trustee  has  dealt, 
or  attempted  to  deal  with  the  estate  or  interests  of  those  for  whom  he  is  a  trustee, 
have  been  as  good  as  could  have  been  obtained  from  any  other  person — they 
may  even  at  the  time  have  been  better.  But  still,  so  inflexible  is  the  rule  that 
no  inquiry  on  that  subject  is  permitted.  The  English  authorities  on  this  subject 
are  numerous  and  uniform.  The  principle  was  acted  on  by  Lord  King  in  Keech 
V.  Sandford,  Cas.  Temp.  King,  61,  and  by  Lord  Hardwickein  Whelpdale  v.  Cook- 
son,  1  Ves.  Senr.  9  ;  and  the  whole  subject  was  considered  by  Lord  Eldon  on  a 
great  variety  of  occasions.  It  is  sufficient  to  refer  to  what  fell  from  that  very 
able  and  learned  judge  in  Ex  parte  James,  8  Ves.  348.  It  is  true  that  the  ques- 
tions have  generally  arisen  on  agreements  for  purchases  or  leases  of  land,  and 
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not,  as  here,  on  a  contract  of  a  mercantile  character.  But  this  can  make  no 
difference  in  principle.  The  inability  to  contract  depends  not  ,on  the  subject- 
matter  of  the  agreement,  Ijut  on  the  fiduciary  character  of  the  contracting  party ; 
and  I  cannot  entertain  a  doubt  of  its  being  applicable  to  the  case  of  a  party  who 
is  acting  as  manager  of  a  mercantile  or  trading  business  for  the  benefit  of  others, 
no  less  than  to  that  of  an  agent  or  trustee  employed  in  selling  land.  Was,  then,  Mr 
r*QqQi  *Blaikie  so  acting  in  the  case  now  before  us  ?  If  he  was,  did  he,  while 
L  J  so  acting,  contract  on  behalf  of  those  for  whom  he  was  acting,  with 
himself  ?  Both  these  questions  must  obviously  be  answered  in  the  affirmative. 
Mr.  Blaikie  was  not  only  a  director,  but,  if  that  was  necessary,  the  chairman  of 
the  directors.  In  that  character,  it  was  his  bounden  duty  to  make  the  best  bar- 
gains he  could  for  the  benefit  of  the  company.  While  he  filled  that  character, 
viz.,  on  the  6th  February,  1846,  he  entered  into  a  contract  on  behalf  of  the  com- 
pany with  his  own  firm,  for  the  purchase  of  a  large  quantity  of  chairs  at  a  stipu- 
lated price.  His  duty  to  the  company  imposed  on  him  the  obligation  of  obtain- 
ing these  iron  chairs  at  the  lowest  possible  price.  His  personal  interest  would 
lead  him  in  an  entirely  opposite  direction — would  induce  him  to  fix  the  price  as 
high  as  possible.  This  isthe  very  evil  against  which  the  rule  in  question  is  direct- 
ed ;  and  I  see  nothing  whatever  to  prevent  its  application  here.  I  observe  that  Lord 
Pullerton  seemed  to  doubt  whether  the  rule  would  apply  where  the  party  whose 
act  or  contract  is  called  in  question,  is  only  one  of  a  body  of  directors,  not  a  sole 
trustee  or  manager.  But,  with  all  deference,  this  appears  to  me  to  make  no 
difference.  It  was  Mr.  Blaikie's  duty  to  give  to  his  co-directors,  and  through 
them  to  the  company,  the  full  benefit  of  all  the  knowledge  and  skill  which  he 
could  bring  to  bear  on  the  subject.  He  was  bound  to  assist  them  in  getting  the 
articles  contracted  for  at  the  cheapest  possible  rate.  As  far  as  related  to  the  ad- 
vice he  should  give  them,  he  put  his  interest  in  conflict  with  his  duty.  And 
whether  he  was  the  sole  director,  or  only  one  of  many,  can  make  no  difference 
in  principle.  The  same  observation  applies  to  the  fact  that  he  was  not  the  sole 
person  contracting  with  the  company.  He  was  one  of  the  firm  of  Blaikie  Bro- 
thers, with  whom  the  contract  was  made,  and  so  interested  in  driving  as  hard  a 
bargain  with  the  company  as  he  could  induce  them  to  make.  It  cannot  be  con- 
tended that  the  rule  to  which  I  have  referred  is  one  confined  to  the  English  law, 
and  thatit  does  not  apply  to  Scotland.  It  so  happens  thatone  of  the  leading  au- 
thorities on  the  subject  is  a  decision  of  this  house  on  an  appeal  from  Scotland. 
I  refer  to  the  case  of  the  York  Buildings  Company  v.  Mackenzie,  8  Brown's 
Pari.  C.  42,  decided  by  your  lordships  in  1V95,  There  the  respondent  Macken- 
zie, while  he  filled  the  office  of  common  agent  in  the  sale  of  the  estates  of  the 
appellants,  who  had  become  insolvent,  purchased  a  portion  of  them  at  a  judicial 
auction,  and  though  he  had  remained  in  possession  for  about  eleven  years  after 
the  purchase,  and  had  entirely  freed  himself  from  all  imputation  of  fraud,  yet 
this  house  held  that,  filling  as  he  did,  an  office  which  made  it  his  duty  both  to 
the  insolvents  and  their  creditors  to  obtain  the  highest  price,  he  could  not  put 
r*3401  ''''"sslf  i°  t^^  position  of  purchaser,  and  *so  make  it  his  interest  that 
■-  J  the  price  paid  should  be  as  low  as  possible.  This  was  a  very  strong  case, 
because  there  had  been  acquiescence  for  about  eleven  years.  The  charges  of 
fraud  were  not  supported,  and  the  purchase  was  made  at  a  sale  by  auction. 
Lord  Eldon  and  Sir  W.  Grant  were  counsel  for  the  respondent,  and  no  doubt 
everything  was  urged  which  their  learning  and  experience  could  suggest  in 
favour  of  the  respondent.  But  this  house  considered  the  general  principle  one 
of  such  importance  and  of  such  universal  application,  that  they  reversed  the  de- 
cree of  the  Court  of  Session  and  set  aside  the  sale.  The  principle,  it  may  be 
added,  is  found  in,  if  not  adopted  from  the  civil  law.  In  the  Digest  is  the  fol- 
lowing passage: — '  Tutor  rempupilli  emere  non potest;  idemque  porrigendum 
est  ad  similia,  id  est,  ad  curatores,  procuratores,  et  qui  negotia  aliena  gerurU.' 
In  truth,  the  doctrine  rests  on  such  obvious  principles  of  good  sense,  that  it  is 
difficult  to  suppose  that  there  can  be  any  system  of  law  in  which  it  would  not  be 
found.  It  was  argued  that  here  the  contract  ultimately  acted  on  was  not  entered 
into  while  Mr.  Blaikie  was  director;  for  that,  though  a  contract  had  been  entered 
into  in  February,  yet  that  contract  was  afterwards  abandoned,  and  new  terms 
agreed  on  in  the  following  month  of  June.    This,  however,  is  not  a  true  repre- 


PRINCIPAL   AND    AaENT.  237 

sentation  of  the  facts.  The  contract  of  February  was,  it  is  true,  afterwards  modi- 
fied by  arrangement  between  the  parties,  but  this  cannot  vary  the  case.  If, 
indeed,  the  contracting  parties  had  in  June  unconditionally  put  an  end  to  the 
original  contract,  so  as  to  release  each  other  from  all  obligation,  the  one  to 
purchase  and  the  other  to  sell  at  a  stipulated  price,  the  case  would  have  assumed 
a  different  aspect.  But  this  was  not  done.  The  contract  of  price  was  not  a  con- 
tract entered  into  between  parties  on  the  footing  of  there  being  no  obligation 
then  binding  on  them,  but  an  agreement  to  substitute  one  contract  for  another 
supposed  to  be  binding.  Messrs.  Blaikie  did  not  say  to  the  directors  in  June — 
We  have  no  binding  contract  with  you,  but  we  are  now  willing  to  contract. 
What  they  said  amounted  in  fact  to  this : — We  have  a  contract  which  was  enter- 
ed into  in  February,  but  we  are  ready,  if  you  desire  to  modify  it.  To  hold  that 
this,  in  any  manner,  cured  the  invalidity  of  the  original  contract,  would  be  to 
open  a  wide  door  for  enabling  all  persons  to  make  the  rule  in  question  of  no  force. 
It  was  further  contended,  that  whatever  may  be  the  general  principle  applicable 
to  questions  of  this  nature,  the  legislature  has,  in  cases  of  corporate  bodies  like 
this  company,  modified  the  rule.  The  statute — that  is,  the  Companies  Clauses 
Act, — it  was  argued,  has  impliedly  if  not  expressly  recognised  the  validity  of  the 
contract  by  enacting,  that  its  effect  shall  be  to  remove  the  director  from  his 
office, — indicating  thereby  that  a  binding  obligation  would  have  been  created, 
which  *would  render  the  longer  tenure  of  the  office  of  director  inexpe-  rsoAi-i 
dient.  And  your  lordships  were  referred  to  a  case,  Foster  v.  The  <-  ^ 
Oxford,  Worcester,  and  Wolverhampton  Railway  Company,  13  C.  B.  200.  That 
was  an  action  for  breach  of  a  contract  under  seal,  whereby  the  defendants  cove- 
nanted with  the  plaintiffs  (as  in  the  case  now  before  your  lordships)  to  purchase 
from  them  a  quantity  of  iron.  The  defendants  pleaded  that  at  the  time  of 
the  contract  one  of  the  plaintiffs  was  a  director  of  their  company.  And  to  this 
plea  there  was  a  general  demurrer.  That  such  a  contract  would  in  this  country 
be  good  at  common  law  is  certain.  The  rule  which  we  have  been  discussing 
is  a  mere  equitable  rule,  and  therefore  all  that  the  Court  of  Common  Pleas  had 
to  consider  was,  how  far  the  contract  was  affected  by  the  statue.  The  decision 
was,  that  the  statute  left  the  contract  untouched,  and  that  its  operation  was  only 
to  remove  the  director  from  his  office.  The  85th  and  86th  sections  of  the  Eng- 
lish statute  8  and  9  Vict.  c.  16,  on  which  the  court  proceeded,  were  in  the  same 
words  as  the  88th  and  89th  sections  of  The  Scotch  Statute,  and  the  counsel  at 
your  lordships'  bar  relied  on  this  decision  as  being  strictly  applicable  to  the 
case  now  under  appeal.  But  there  is  a  clear  distinction  between  them.  In 
Scotland  there  is  no  technical  division  of  law  and  equity.  The  whole  question, 
equitable  as  well  as  legal,  was  before  the  Court  of  Session.  All  which  the  court 
of  Common  Pleas  decided  was,  that  a  contract  clearly  good  at  law  was  not  made 
void  by  an  enactment  that  its  effect  should  be  to  deprive  one  of  the  contracting 
parties  of  an  office.  That  decision  will  not  help  the  respondents,  unless  they 
can  go  further  and  show  that  the  statute  had  the  effect  of  making  valid  a  con- 
tract which  is  bad  on  general  principles  enforceable  here  only  in  equity,  and 
not  recognized  in  our  courts  of  common  law.  I  can  discover  no  ground  what- 
ever for  attributing  to  the  statute  any  such  effect.  Its  provisions  will  still  be 
applicable  to  the  case  of  directors  who  become  interested  in  contracts  as  repre- 
sentatives or  otherwise,  and  not  by  virtue  of  contracts  made  by  themselves. 
I  have  therefore  satisfied  myself  that  the  Court  of  Session  came  to  a  wrong  con- 
clusion, and  that  the  defender's  third  plea  was  a  sufficient  answer  to  the 
pursuer's  case,  and  so  that  the  appellants  ought  to  have  been  assoilzied.  I 
therefore  move  your  lordships  that  this  interlocutor  should  be  reversed." 

2.  In  the  same  case.  Lord  Brougham  observed, — "  I  also  arrive  at  exactly  the 
same  conclusion  as  my  noble  and  learned  friend,  that  the  law  of  Scotland  dif- 
fers in  no  respect  from  the  law  of  England  upon  this  matter  ;  and  it  is  very  im- 
portant that  it  should  be  understood  that  there  is  no  such  difference  between  the 
two  systems  of  jurisprudence.  The  cases  which  have  been  referred  to  of  Whelp- 
dale  V.  Cookson,  1  Ves.  Senr.  9,  and  chiefly  the  case  of  Ex  parte  James,  in  bank- 
ruptcy, clearlylay*downwhatthe  law  of  England  upon  this  point  is.  And  r*342] 
Lord  Eldon,  either  in  that  case,  or  in  one  of  the  others,  in  Cambpell  v.  "-J 
Walker,  or  in  Ex  parte  Lacey,  goes  even  further  than  Lord  Hardwicke  did  in 
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Whelpdale  v.  Cookson,  and  considers  (though  he  expresses  it,  no  doubt,  with 
the  respect  due  to  that  eminent  judge,  rather  as  a  grave  doubt  than  as  a  well 
matured  opinion)  that  Lord  Hardwicke,  did  not  go  far  enough  in  giving  effect  to 
this  principle  when  he  said,  that  it  was  possible  that  the  assent  of  the  creditor 
might  validate  the  sale.  Now,  how  far  the  two  systems  of  law  are  the  same 
upon  this  very  important  question  appears  not  only  from  that  which  my  noble 
and  learned  friend  has  adverted  to,  namely,  the  case  of  The  York  Buildings 
Company  v.  Mackenzie,  which  is  the  ruling  case  upon  this  subject,  and  which 
was  decided  upon  an  appeal  fiom  Scotland,  and  according  to  the  principle  of 
Scotch  law,  in  this  house,  but  it  al^o  appears  from  the  fact  that  in  that  case  a 
distinct  reference. was  made,  at  least  in  the  argument  at  the  bar,  to  the  English 
law  authorities,  and  to  the  very  case  of  Whelpdale  v.  Cookson.  The  case  of 
Ex  parte  James  could  not  have  been  referred  to,  because  it  was  decided  some 
years  afterwards,  but  the  case  of  Whelpdale  v.  Cookson  is  referred  to  in  the 
argument  at  the  Scotch  bar,  as  well  as  the  passage  in  the  Digest  from  the  Roman 
law  which  my  noble  and  learned  friend  has  read.  It  is  also  to  be  observed,  that 
not  only  were  the  English  cases  cited  in  Scotland  in  that  instance,  but  con- 
versely the  Scotch  case  of  Mackenzie  v.  The  York  Buildings  Company  is  referred 
to  afterwards  in  the  English  cases  repeatedly  at  the  bar,  and  once  or  twice,  I 
think,  by  Lord  Bldon  himself  in  disposing  of  English  cases.  My  lords,  the  case 
of  Mackenzie  was,  as  my  noble  and  learned  friend  has  observed,  after  eleven 
years  of  posaession,  and  it  is  remarkable,  too,  that  there  was  no  fraud  whatever 
found  imputable  to  the  party — Mr.  Mackenzie  the  purchaser — ^in  that  case.  I 
think  that  in  the  account  of  the  subsequent  proceedings  in  the  case,  though  not 
in  the  court  below,  it  appears  that  so  entirely  bona  fide  was  Mr.  Mackenzie's 
possession  found  to  be,  that  the  rule  of  the  civil  law,  happily  the  rule  in  Scot- 
land, though  most  unfortunately  never  introduced  into  our  jurisprudence,  namely, 
that  'fruges  bona  fide  perceptce  et  consumptce'  are  to  be  held  to  be  the  property 
of  the  party  who  is  ultimately  held  not  to  have  the  title,  was  applied  in  the  case 
of  Mackenzie.  So  entirely  free  from  all  imputation  of  fraud  was  he  found  to  be, 
that  he  was  allowed  not  merely  to  remain  in  undisputed  and  undisturbed  posses- 
sion of  the  rents  and  profits  of  the  estate  during  these  eleven  years,  that  is 
up  to  the  period  of  the  appeal,  because  the  rule  of  bona  fide  consumption  ap- 
plies not  only  up  to  the  time  of  a  decision  against  him  in  the  court  below, 
but  up  to  the  final  decision  of  the  Court  of  Appeal.  And  accordingly  Mr. 
r^o^qi  *Mackenzie's  bona  fides  was  found  to  be  so  unimpeachable  in  the  case, 
'-  J  and  his  conduct  in  the  whole  transaction  was  found  to  be  so  entirely 
without  fraud,  that  not  only  did  the  court  below  find  the  other  party  liable  to 
coats  because  they  had  charged  him  with  fraud,  which  the  court  at  first  decided 
in  his  favour,  but  afterwards  he  was  adjudged  to  have  the  whole  of  the  expenses 
allowed  to  him  to  which  he  had  been  put  in  ornamental  improvements  upon  the 
estate.  That  is  certainly  one  very  strong  instance  of  the  application  of  the  rule ; 
perhaps  it  is  stronger  than  any  other  within  our  recollection,  because  in  that 
case  it  clearly  shows  that  so  entirely  was  the  opinion  of  the  court  in  favour  of 
the  rule,  that  even  while  they  held  that  the  transaction  could  not  be  sustained, 
but  that  his  purchase  was  invalid,  they  nevertheless  decreed  him  possession  of 
the  rents  and  profits,  and  also  to  be  allowed  for  the  expenses  of  improvements. 
In  that  case,  my  lords,  I  must  alao  observe,  that  it  was  not  merely  the  decision 
of  this  house  which  set  the  court  below  right  upon  a  point  of  Scotch  law,  as  it 
has  once  and  again  done ;  but  the  Scotch  law  appears  to  have  been  by  no  means 
distinctly  maintained  by  the  court  below  to  be,  as  it  was  ultimately  found  not  to 
be  by  your  lordships'  decision,  for,  in  the  first  instance,  they  decided  against  the 
party,  and  repelled  the  reasons  for  reduction.  It  waa  an  action  of  reduction  for 
setting  aside  the  sale,  and  they  repelled  the  reasons  for  reduction.  On  the  re- 
claiming petition  the  court,  by  a  narrow  majority,  sustained  the  reasons  for 
reduction,  and  set  aside  the  sale.  Then  again  came  both  parties  to  appeal 
against  this  second  decision ;  and  then  by  a  narrow  majority,  again  the  court 
assoilzied  the  defender,  and  found,  as  I  have  already  stated,  that  in  respect  of 
the  charge  of  fraud,  the  defender  Mr.  Mackenzie  was  entitled  to  his  expenses. 
Therefore  it  cannot  be  said  to  have  been  at  all  the  understanding  of  the  Court  of 
Session  that  the  law  was  in  favour  of  such  purchases  at  the  time,  when  you  find 
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these  two  conflicting  deciaions  in  the  court  below,  and  each  by  such  a  very 
narrow  majority.  At  that  time,  unfortunately,  the  course  of  reporting  in  Scot- 
land was  that  the  judges'  opinions  were  not  given ;  and  it  is  only  accidentally  and 
rarely  that  you  find  any  reference  made  to  what  passed  upon  the  occasion;  but 
in  this  case  it  is  stated  in  the  report  that  several  of  the  judges  exercised  a  strong 
opinion  against  the  validity  of  the  purchase ;  and  the  reasons  are  given,  and  the 
very  ground  which  had  been  urged  for  sustaining  the  purchase  and  the  validity 
of  the  transaction,  namely,  that  in  judicial  sales  it  had  been  a  very  common 
practice  for  the  common  agents  to  become  the  purchasers ;  and  that  though,  in 
18  out  of  135  instances,  they  became  the  purchasers,  yet  no  instance  had  been 
found  of  an  attempt  made,  or  certainly  of  an  attempt  succeeding  to  set  aside 
such  a  purchase,  (but  the  report  would  rather  go  the  length  of  stating  that  no 
instance  had  *been  found  of  an  attempt  made  to  set  aside  any  such  pur-  r^to aai 
chase) — the  learned  judges,  I  say,  who  held  that  such  transactions  were  '•  ^ 
illegal,  were  of  opinion  that  it  was  a  ground  which  afforded  all  the  stronger 
reason  for  the  court  laying  down  what  the  law  of  honesty  and  what  the  law  of 
common  sense  was,  in  disapproving  of  any  such  transaction.  My  lords,  I  also 
agree  with  my  noble  and  learned  friend,  that  the  decision  in  the  case  of  Foster 
V.  The  Wolverhampton  Company,  in  the  Common  Pleas,  upon  which  great  reli- 
ance was  placed  at  your  lordships'  bar,  does  not  apply  to  this  case,  because 
there  the  transaction  was,  past  all  doubt,  valid  at  common  law,  though  not  in 
equity;  but  had  the  Court  of  Common  Pleas  had  an  equitable  jurisdiction,  as 
well  as  a  common  law  jurisdiction,  the  anomaly  never  could  have  happened  of 
a  transaction  being  found  legal  and  valid  in  that  court  which  could  not  stand  an 
examination  on  the  other  side  of  Westminster  Hall.  It  has  not  often  occurred 
to  rae  to  see  a  stronger  instance  of  the  great  inconvenience,  to  say  the  very  least 
of  it,  of  that  division  between  the  two  sides  of  Westminster  Hall — I  will  not  say 
that  impassable  barrier  between  them  ;  for,  on  the  contrary,  it  is  constantly,  and 
must  be,  for  the  sake  of  justice,  constantly  passed ;  but  I  have  seldom  seen  a 
more  striking  instance  of  the  inconvenience  of  the  existence  of  that  division, 
and  of  not  allowing  the  court  to  exercise  both  jurisdictions ;  at  all  events,  when- 
ever a  case  arises  in  which  entire  justice  cannot  be  done  without  the  exercise  of 
both  jurisdictions.  My  lords,  upon  the  whole,  I  entirely  agree  with  my  noble 
and  learned  friend,  that  there  has  been  here  a  miscarriage  in  the  court  below, 
and  that  the  interlocutor  in  this  case  should  be  reversed." 

3.  In  a  note  to  the  above  case,  the  reporter  observes, — "  The  case  of  the  York 
Buildings  Company  v.  Mackenzie,  so  far  as  its  legal  principle  is  concerned,  is 
better  known  and  more  attended  to  in  England  than  in  Scotland.  The  argu- 
ment at  the  bar  of  the  house  of  lords,  during  two  sessions  of  parliament,  1794 
and  1795,  lasted  sixteen  days ;  judgment  was  given  on  the  seventeenth.  Lord 
Loughborough  was,  indeed,  chancellor  then ;  but  the  tradition  (there  is  no  re- 
port) is,  that  Lord  Thurlow,  who  had  decided.  Pox  v.  Mackreth,  very  shortly 
before,  took  the  chief  part  in  the  hearing  and  deliberation.  He  is  recorded  in 
the  journals  of  the  house  as  present  every  day.  The  judgment  pronounced  is 
not  a  mere  reversal,  but  is  followed  by  elaborate  prospective  and  retrospective 
directions,  drawn  up  after  the  fashion  of  a  chancery  decree.  Lord  Eldon  and 
Sir  W.  Grant,  3  bis,  746,  designate  it  as  the  great  case,  and  refer  to  it  repeatedly. 
Messrs.  White  and  Tudor  cite  it  in  their  Leading  Equity  Cases,  vol.  i.  pp.  72, 
109 ;  but  Mr.  Ross  omits  it  in  his  similar  work  on  Scotch  law,  a  circumstance 
which  is  mentioned  not  as  impeaching  that  most  useful  collection,  but  simply  as 
showing  *that  this  case,  which  has  always  been  regarded  as  a  ruling  r *oa^-i 
authority  in  England,  is  comparatively  forgotten  in  the  country  from  ^  J 
whence  it  came." 

4.  The  statements  in  this  note  require  to  be  corrected.  1.  The  case  is  reported 
at  great  length  in  Mr.  Paton's  very  valuable  "  Reports  of  Cases  in  the  House  of 
Lords,"  with  the  speeches  of  both  Lord  Loughborough  and  Lord  Thurlow. 
2.  The  collection  of  cases  in  the  law  of  Scotland  referred  to  in  the  note  is  not 
similar  to  that  by  Messrs.  White  and  Tudor,  of  equity  cases  in  the  law  of  Eng- 
land, the  former  not  being  a  general  collection  of  cases  in  the  law,  but  a  special 
collection  of  cases  systematically  arranged  in  a  particular  department  of  the  law. 
The  case  of  Mackenzie  was  therefore  not  accidentally  omitted,  but  designedly  ex- 
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claded,  as  not  falling  under  any  of  the  heads  of  law  illnstrated  in  that  collection. 
3.  The  further  statement  in  the  note  that  the  legal  principle  involved  in  the 
case  is  better  known  and  more  attended  to  in  England  than  in  Scotland,  is  nega- 
tived by  a  reference  to  the  case  of  Taylor  v.  Watson,  also  given  in  the  text,  the 
judgment  in  which  depended  exclusively  on  the  principle  established  in  the  case 
of  Mackenzie,  and,  indeed,  was  an  extended  application  of  the  principle.  The 
speeches  of  the  judges  in  the  case  of  Taylor  v.  Watson,  refer  both  to  the  case  of 
Mackenzie,  and  also  to  the  work  of  Lord  St.  Leonards  on  vendors  and  pur- 
chasers, as  showing  the  authority  of  that  case  in  the  law  of  England..  The  prin- 
ciple of  the  case  of  Mackenzie  also  ruled  the  case  of  Jeffrey  v.  Aitken,  decided 
June  16,  1826,  where  it  was  held  that  a  purchase  by  an  heritable  creditor,  at  a 
public  sale  made  by  him  under  a  power  of  sale  contained  in  his  bond,  was  ille- 
gal. In  that  case  the  lord  ordinary  observed,  "  So  far  as  the  lord  ordinary  can 
see,  it  is  impossible  to  hold  that  the  seller  can  also  be  the  buyer  of  a  subject, 
after  the  judgment  of  the  house  of  lords  in  the  case  of  the  York  Buildings  Com- 
pany V.  Mackenzie,  13th  May,  1795,  and  he  cannot  help  considering  the  case  of 
such  sales  as  the  present  as  affording  much  stronger  grounds  for  a  reduction 
than  a  sale  carried  on  under  the  sanction  and  superintendence  of  a  court.  That 
there-  has  been  acquiescence  for  twelve  years  seems  not  sufficient  to  exclude  the 
right  of  reduction.  In  Mackenzie's  case  the  reduction  was  not  raised  till  1790, 
and  the  sale  had  been  in  1779;  and  a  practice  of  common  agents  offering  at 
such  sales,  and  in  some  instances  becoming  purchasers  was  disregarded." 


r-noAo-i  *A  FACTOR  HAS  A  GENERAL  LIEN  UPON  THE  GOODS  OP  HIS  PRIN- 
L  -I        orPAL  IN  HIS  POSSESSION,  AND  UPON  THE  PRICE  OF  SUCH  AS 

HAVE  BEEN  LAWFULLY  SOLD  BY  HIM,  OR  UPON  THE  SECURITIES  GIVEN 
UPON  THEM,  AS  WELL  FOB  THE  GENERAL  BALANCE  OP  THE  FACTORIAL 
ACCOUNTS  BETWEEN  HIM  AND  HIS  PRINCIPAL  AS  FOR  THE  CHARGES 
AND  DISBURSEMENTS  ARISING  UPON  SUCH  GOODS,  BUT  HIS  RIGHT  OP 
LIEN  DOES  NOT  EXTEND  TO  DEBTS  CONTRACTED  BEFORE  AND  WITHOUT 
REFERENCE  TO  THE  EXISTENCE  OP  THE  RELATION  OF  PRINCIPAL  AND 
FACTOR. 

I.— GREEN   V.   FARMER. 

May  6,  1768.— E.     4  Burr.  2214. 

This  was  a  case  reserved  for  the  opinion  of  the  court,  at  a  trial  at  Nisi 
Prius  at  Guildhall,  before  Lord  Mansfield,  at  the  sittings  after  Trinity 
Term,  1767.  It  was  an  action  of  trover  for  several  parcels  of  serges  and 
rackers.  "Not  guilty"  was  pleaded,  issue  joined,  the  cause  tried,  and  a 
case  stated. 

It  was  argued  first  on  Tuesday,  17th  November  last,  by  Mr.  Mansfield, 
for  the  plaintiffs,  and  Mr.  Wallace,  for  the  defendants ;  and  the  parties 
desired  a  second  argument.  In  pursuance  of  which  desire,  it  came  on 
again  on  Tuesday,  26th  January  last :  when,  upon  some  explanation  of 
the  facts,  it  being  thought  that  they  were  not  quite  completely  stated, 
the  court  desired  to  be  further  informed  of  the  course  of  these  dealings, 
as  it  is  a  question  of  general  consequence.  And  the  counsel  agreed  to 
amend  the  case,  which  they  afterwards  did. 

The  case,  when  amended,  stated  the  following  facts. — It  appeared  in 
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evidence  that  Messieurs  Heinzleman  purchased  from  the  plaintiffs  the 
goods  in  question,  by  the  intervention  of  their  packer :  and  they  were 
delivered  to  the  defendants,  their  dyers,  to  be  dyed  upon  their  account, 
on  12th  July,  1766.  That  afterwards,  Messieurs  Heinzleman  and  the 
plaintiffs  agreed  "  that  the  plaintiffs  should  have  their  goods  back  again," 
who  demanded  them  from  the  defendants,  offering  to  pay  what  was  due 
for  the  dyeing.  But  the  defendants  insisted  upon  being  paid  a  debt  duo 
from  Messieurs  Heinzleman  for  dyeing  other  goods,  over  and  above  what 
they  owed  for  the  dyeing  of  these  goods.  That  the  occasion  of  Messieurs 
Heinzleman's  agreeing  "that  the  plaintiffs  should  have  their  goods 
again,"  was  their  *having  failed  in  their  circumstances.  And  r:),q^7-i 
it  was  proved  "  that  after  notice  of  their  failure,  the  defendants  L  J 
delivered  eleven  pieces  to  Messieurs  Aston  and  Hodgson,  which  had 
been  bought  of  them  by  the  packer  of  Messieurs  Heinzleman,  on  their 
account,  and  sent,  in  like  manner,  to  the  defendants  to  be  dyed  on  their 
account,  without  insisting  upon  being  paid  more  than  what  was  due  for 
dyeing  these  eleven  pieces ;"  and  "  that  they  also  delivered  to  the  plain- 
tiffs five  pieces  in  white,  without  having  paid  anything." 

It  was  further  stated,  that  the  goods,  for  the  charge  of  dyeing  whereof 
the  defendants  claim  to  retain  the  goods  now  in  question,  had  been  sent 
in  to  them,  dyed,  and  returned  at  the  several  times  specified  in  their 
account.  And  it  appeared  from  that  account,  that  all  the  goods,  for  the 
dyeing  whereof  the  defendants  now  insist  upon  being  paid  before  they 
will  part  with  this  last  parcel  of  serges  and  rackers,  were  returned  with- 
out retaining  or  having  any  other  goods  :  and  that  the  demand  for  dyeing 
those  former  goods  arpse  from  the  1st  of  January,  1766,  to  the  10th  of 
June,  1766,  and  before  the  12th  of  July,  1766.  It  appeared  also,  that 
there  were  several  periods,  during  which  the  defendants  had  no  goods  in 
their  hands. 

A  verdict  was  found  for  the  plaintiffs,  £57,  and  40«.  costs  ;  subject 
to  the  opinion  of  this  court  upon  the  following  question  : — 

"  Whether,  under  the  circumstances  of  this  case,  the  defendants  have 
a  lien  upon  these  goods,  for  more  than  the  price  of  the  dyeing  ?" 

On  Tuesday  last,  (the  3d  instant,)  this  amended  case  was  argued  by 
Mr.  Dunning,  solicitor-general,  for  the  plaintiffs ;  and  Mr.  Eyre,  Ee- 
corder  of  London,  for  the  defendants. 

Mr.  Solicitor- General  a.Tg\xed  that  the  defendants  had  no  such  lien, 
nor  any  right  to  retain  these  goods,  for  more  than  the  price  of  dyeing 
them. 

The  right  to  detain  depends  upon  a  contract,  either  express  or  implied. 
A  tailor  loses  his  right  to  retain  if  he  stipulates  for  a  particular  price. 
2  Ro.  Abr.  p.  92,  title  "  Justification,"  pi.  1  and  2.  So,  an  innkeeper, 
if  he  delivers  the  horse.  If  it  be  brought  to  him  again,  he  can't  retain 
him  for  the  first  debt.  *10th  August,  1754,  ex  parte  Shank  et  r*Q4g-i 
al.,  before  Lord  Hardwicke.  It  was  held  that  a  ship  builder  had  *-  -I 
no  specific  lien  upon  a  ship  for  repairs,  if  he  parts  with  the  possession, 
1  Atkyns,  p.  234.  So  the  present  right  to  retain  ended  with  the  return 
of  the  goods.  This  brings  the  question  to  the  nature  of  the  contract, 
August,  1858.— 16 
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between  these  parties.     Here  is  certainly  no  express  contract,  to  vary 
the  right;  nor  is  there  any  implied  .one. 

All  former  accounts  were  settled  to  the  beginning  of  the  year  1766. 
These  dyers  were  employed  by  the  merchant  to  dye  his  goods,  and  there 
were  no  others  dealings  between  them.  From  the  3d  to  the  10th  of 
January,  they  had  no  goods  of  Messieurs  Heinzleman  in  their  hands ; 
and  that  was  the  case  at  several  other  times,  particularly  from  the  10th 
of  June,  to  12th  of  July.  Therefore  they  did  not  trust  to  this  re- 
taining; they  trusted  to  Heinzlemans'  personal  security.  Therefore 
they  had  no  right  to  retain  for  more  than  the  charge  of  dyeing  these  par- 
ticular goods. 

As  to  the  statutes  about  set-offs,  which  were  mentioned  upon  the 
former  argument.  The  fair  argument  from  those  statutes  is,  "  that  it 
was  thQught  improper  by  the  legislature  to  carry  the  provision  further 
than  they  have  carried  it."  And  it  shows  too,  what  the  law  was  before 
those  acts. 

As  to  the  supposed  inconvenience  to  trade,  and  the  supposed  analogy 
to  the  case  of  a  factor, — ^it  is  no  inconvenience  to  trade,  and  is  not  at  all 
like  the  case  of  a  factor.  The  factor  is  constantly  receiving  and  paying, 
but  the  dyer,  may  never  receive  any  more  goods  to  dye. 

The  whole  of  this  demand  was  completed  on  10th  of  June.  The  dyer 
had  no  reason  to  look  forwards  to  the  merchant's  sending  future  goods 
to  be  dyed.  There  is  just  as  much  reason  to  retain  the  goods  to  answer 
any  other  debt,  &c. 

He  cited  a  case  Ex  parte  Ockenden,  a  miller,  in  the  matter  of  Mat- 
thews, a  bankrupt,  1  Atkyns,  235.  Matthews  was  indebted  to  Ockenden 
in  £286,  7s.  10^.  for  grinding  of  corn,  and  became  bankrupt.  He  had 
given  the  miller  two  promissory  notes  of  £100  each,  which  became  due 
before  the  bankruptcy.  At  the  same  time,  the  miller  had  in  his  custody 
a  quantity  of  wheat  to  grind,  and  a  great  number  of  sacks.  No  more 
was  due  to  him  for  grinding  the  corn  then  in  his  hands  than  £16,  5s. 
™„  .„-.  *Lord  Hardwicke  held  "  that  the  miller  had  no  specific  lien  upon 
L  J  the  corn  and  sacks,  but  only  pro  tanto  as  was  due  for  grinding 
the  corn  then  in  his  hands." 

In  the  case  of  Demainbray  and  Metcalfe,  Precedents  in  Chancery, 
419,  2  Vern.  691,  698,  the  pawnee  had  the  jewels  always  in  his  posses- 
sion, as  a  security  for  the  sums  borrowed.  But  here,  what  security  had 
the  defendants  from  10th  June,  to  12th  July,  when  they  had  no  goods 
of  the  Heinzlemans  in  their  hands  ?    This  was  a  subsequent  transaction. 

In  the  case  of  Downam  v.  Matthews,  Precedents  in  Chancery,  580, 
vide  1  Atkyns,  236,  there  had  been  mutual  dealings  for  several  years, 
without  payment  of  any  money  on  either  side ;  which  the  lord  chan- 
cellor said  was  a  strong  presumptiye  argument  of  an  agreement  for  that 
purpose. 

In  the  petition  Ex  parte  Deeze,  1  Atkyns,  228,  there  was  evidence 
that  it  was  usual  for  packers  to  lend  money  to  clothiers ;  and  the  cloths 
to  be  a  pledge  not  only  for  the  work  done  in  packing,  but  for  the  loan 
of  mosey  likewise,  vide  1  Atkyns,  237.  Here  the  defendants  rested 
upon  the  personal  security  of  Messieurs  Heinzleman. 
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Mr.  Eyre,  Recorder  of  London,  argued  for  tie  defendants,  in  support 
of  their  right  to  retain.  He  owned  it  was  hard  to  maintain  the  old 
cases  about  liens ;  and  that  it  was  not  easy  to  apply  them  to  mercantile 
transactions.  But  the  right  of  retainer  has  been  considered  (he  said) 
with  more  liberality  of  late  years ;  it  is  now  put  upon  the  foot  of  mere 
justice.  At  present  a  man  may  have  the  benefit  of  it  in  trover.  The 
case  mentioned  in  that  of  Chapman  v.  Darby,  2  Vern.  117,  "  That 
where  there  were  mutual  dealings  on  account  between  a  bankrupt  and 
another,  the  other  should  only  answer  to  the  bankrupt's  estate  the 
balance  of  the  account,"  was  before  the  act  of  parliament.  It  was  the 
first  extension  of  the  common  law,  by  way  of  liberality.  Lord  Cowper 
had  come  into  it  sooner,  considering  it  upon  the  foot  of  an  account  cur- 
rent.    The  courts  of  common  law  did  not  come  into  it  so  soon. 

In  a  case  at  Nisi  Prius  at  Guildhall,  it  was  ruled,  "  that  the  defendant 
could  not  justify  keeping  the  goods,  till  he  was  repaid  the  duty."  It 
was  an  action  of  trover,  M.  12  G.  1,  before  *Lord  Chief-Justice  r^ocn-i 
Eyre.  The  plaintiff  was  captain  of  a  ship,  and  brought  over  ■-  -I 
some  elephants'  teeth,  both  for  his  owner  and  for  himself.  The  owner 
paid  the  duty  for  the  whole,  and  received  the  whole.  The  duty  was  de- 
ducted in  damages ;  but  he  could  not  detain  the  goods  for  it.  1  Stra. 
651,  Stone  V.  Lingwood. 
Lord  Mansfield. — Most  clearly,  'tis  not  law. 

Mr.  Eyre  proceeded. — An  attorney  may  now  retain  papers,  not  only 
till  he  is  paid  the  particular  debt,  but  for  his  general  balance.  The 
difficulty  is  how  to  set  it  off  in  trover. 

Lord  Mansfield. — If  it  can  be  set  off  in  a  court  of  equity,  it  may 
be  set  off  in  an  action  of  trover,  because  it  is  a  lien.  It  was  certainly 
doubtful  before  the  case  of  Krutzer  and  Wilcocks,  "  whether  a  factor 
had  a  lien  and  could  retain  for  the  balance  of  his  general  account." 

Mr.  Justice  Tates. — Wherever  the  plaintiff  has  a  lien,  he  may  retain 
in  trover,  as  well  as  in  any  other  action,  or  in  a  Court  of  Equity. 

Mr.  Eyre. — It  is  as  reasonable  to  retain  in  the  present  case  as  in  the 
case  of  a  factor.  A  factor  must  often  be  without  goods  in  his  hands,  as 
well  as  the  defendants  were  here.  There  is  no  reason  to  confine  it  to 
the  case  of  a  factor.  It  extends  equally  to  every  agent ;  and  conse- 
quently to  a  packer  or  a  dyer,  and  with  equal  reason.  For  the  goods 
are  to  be  considered  as  a  pledge,  from  the  nature  of  the  dealing.  He 
cited  the  case  of  Foxcroft  and  others,  assignees  of  Satterthwaite,  v.  De- 
vonshire and  others,  Hil.  33  G.  2,  B.  R.  And  after  repeating  Lord 
Mansfield's  reasoning  in  that  case,  he  applied  it  to  the  present  case. 
Every  article  of  this  debt  arose,  he  said,  under  the  security  of  a  specific 
lien.  The  goods  came  into  the  defendants'  hands  in  the  course  of  trade 
and  dealing ;  and  a  lien  upon  them  is  implied  in  the  nature  of  the  trans- 
action. And  this  tends  to  the  advancement  of  credit,  and  the  benefit 
of  commerce.  As  to  the  case  that  has  been  cited,  of  lOth  August,  1754, 
*Ex  parte  Shank  et  al.,  1  Atkyns,  234.  There  the  shipwright  r^oci-i 
had  departed  with  his  lien.  I  do  not  put  it  upon  the  principle  L  J 
of  the  old  cases,  but  upon  the  principles  which  have  obtained  since  the 
case  of  Krutzer  v.  Wilcocks,  1st  February,  1755,  1  Barrow,  494.     And 
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upon  these  principles  the  defendant  is  entitled  to  the  postea,  as  having 
a  lien  for  more  than  the  price  of  dyeing. 

Mr.  Solicitor- General,  in  reply. — The  legislature  have  only  taken 
care  of  particular  cases  :  they  have  left  this  case  as  they  found  it.  The 
defendants  never  had  a  lien  upon  these  goods  for  all  the  several  parts  of 
their  demand.  They  had  a  lien  for  part  of  it  upon  other  goods,  which 
lien  they  have  parted  with.  As  to  the  old  cases,  I  don't  rest  upon  them 
alone  :  I  mentioned  a  modern  one  in  1754.  As  to  the  case  mentioned 
in  that  of  Chapman  v.  Dormer, — that  was  upon  a  bankruptcy,  where  one 
party  would  otherwise  pay  the  whole  of  what  is  due  from  him,  and  re- 
ceive only  a  part  of  what  is  due  to  him.  The  ease  of  the  jewels  is  very 
strong.  And  the  Court  of  Chancery  will  not  suffer  a  mortgagee  to  re- 
deem till  he  has  paid  all  that  is  due.  Ockenden's  case  and  Deeze's  are 
reconcilable.  But  if  they  are  not,  the  latter  opinion  must  be  the  au- 
thority. 

The  case  of  Krutzer  v.  Wilcocks  differs  from  this  case,  because  that 
was  the  case  of  a  factor,  who  is  not  in  the  same  case  with  a  dyer,  who 
does  not  proceed  upon  the  same  ideas  of  future  employment.  The  latter 
can  have  a  right  to  retain  only  whilst  they  keep  possession.  In  that  case, 
the  factor  remained  in  possession  of  the  goods ;  here  the  dyers  parted 
with  the  goods  upon  which  they  had  a  lien  for  the  former  demand. 

As  these  goods  were  sent  to  the  dyer  for  a  particular  purpose,  he  ought 
not  to  retain  them  for  a  general  purpose.  The  particular  purpose  being 
served,  the  right  to  the  goods  results  to  the  owner. 

It  was  ordered  to  stand  over  to  this  day,  Friday  6th  May,  for  the  opi- 
nion of  the  court. 

Lord  Mansfield  now  delivered  the  opinion  of  the  court. — The  case 
„„_„,  is  the  same  as  if  the  action  had  been  brought  by  *Messieurs 
L  J  Heinzleman,  for  the  plaintiffs  stand  in  their  place;  and  so  I 
shall  consider  it.  The  general  question  is, — "  Whether  the  plaintiffs 
in  this  action  should  be  obliged  to  do  justice  to  the  defendants  by  pay- 
ing what  is  due  to  them,  before  they  are  entitled  to  demand  the  goods 
from  them,  and  to  recover  their  value  in  case  of  refusal  ?"  Natural 
equity  says,  That  cross  demands  should  compensate  each  other  by  de- 
ducting the  less  sum  from  the  greater,  and  that  the  difference  is  the  only 
sum  which  can  be  justly  due.  But  positive  law,  for  the  sake  of  the  forms 
of  proceeding  and  convenience  of  trial,  has  said  that  each  must  sue  and 
recover  separately,  in  separate  actions. 

It  may  give  light  to  this  case  and  the  authorities  cited,  if  I  trace  the 
law  relative  to  the  doing  complete  justice  in  the  same  suit,  or  turning  the 
defendant  round  to  another  suit,  which,  under  various  circumstances, 
may  be  of  no  avail. 

Where  the  nature  of-  the  employment,  transaction,'  or  dealings,  neces- 
sarily constitutes  an  account  consisting  of  receipts  and  payments,  debts 
and  credits,  it  is  certain  that  only  the  balance  can  be  the  debt ;  and  by 
the  proper  forms  of  proceeding  in  courts  of  law  or  equity,  the  balance 
only  can  be  recovered.  After  a  judgment  or  decree  "  to  account,"  both 
parties  are  equally  actors.  Where  there  were  mutual  debts  unconnected, 
the  law  said  they  should  not  be  set  off;  but  each  must  sue.     And  courts 
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of  equity  followed  the  same  rule,  because  it  was  the  law ;  for,  had  they 
done  otherwise,  they  would  have  stopped  the  course  of  law  in  all  cases 
where  there  was  a  mutual  demand.  The  natural  sense  of  mankind  was 
first  shocked  at  this  in  the  case  of  bankrupts ;  and  it  was  provided  for 
by  4  Ann.  c.  17,  §  11,  and  5  Geo.  II.  c.  30,  §  28.  This  clause  must 
have  everywhere  the  same  construction  and  effect;  whether  the  question 
arises  upon  a  summary  petition  or  a  formal  bill,  or  an  action  at  law. 
There  can  be  but  one  right  construction,  and  therefore  if  courts  differ 
one  must  be  wrong.  Where  there  was  no  bankruptcy,  the  injustice  of  not 
setting  off  (especially  after  the  death  of  either  party)  was  so  glaring  that 
parliament  interposed  by  2  Geo.  II.  c.  22,  §  13,  and  8  Geo.  II.  c.  24, 
§  5.  But  the  provision  does  not  go  to  goods  or  other  specific  things 
wrongfully  detained  j  and  therefore  neither  courts  of  law  nor  equity  can 
make  the  plaintiff  who  sues  for  *such  goods,  pay  first  what  is  r*Qcq-i 
due  to  the  defendant,  except  so  far  as  the  goods  can  be  construed  L  J 
a  pledge ;  and  then,  the  right  of  the  plaintiff  is  only  to  redeem.  The 
convenience  of  commerce  and  natural  justice  are  on  the  side  of  liens;  and 
therefore  of  late  years  courts  lean  that  way — 1st,  Where  there  is  an  ex- 
press contract ;  2dly,  Where  it  is  implied  from  the  usage  of  trade  ;  or, 
3dly,  From  the  manner  of  dealing  between  the  parties  in  the  particular 
case;  4thly,  Or  where  the  defendant  has  acted  as  a  factor.  The  case 
Ex  parte  Ockenden  was  well  considered.  Lord  Hardwicke's  bias  was 
strong  on  behalf  of  liens;  and  his  own  determination  in  the  case  Ex 
parte  Deeze  had  been  almost  in  point.  Yet  he  took  time  to  consider  it 
and  search  for  precedents.  And  after  consideration,  he  thought  he  could 
not  construe  it  within  the  mutual-credit  clause  of  the  Bankrupt  Act, 
unless  it  could  be  so  construed  in  an  action  of  trover.  (And  that  is 
certainly  so.)  He  rested  upon  there  being  no  room  in  that  case  to  im- 
ply a  lien,  from  usage  of  trade,  or  from  the  particular  manner  of  dealing. 
This  case,  and  that  Ex  parte  Deeze,  are  well  reported  in  the  printed 
books ;  but  I  will  read  you  my  note  of  both.  [^Accordingly,  he  read  his 
own  note  of  the  case.]  This  was  in  August,  1754,  and  it  stood  over ; 
and  on  20th  December,  1754,  no  precedents  being  found,  he  determined 
accordingly.  And  no  precedents  are  cited  since  the  20th  December, 
1754.  Then  his  lordship  read  his  own  note  Ex  parte  Deeze,  on  the 
bankruptcy  of  Norton  Nicholls — "  That  the  assignees  could  not  take  the 
goods  from  the  petitioner,  without  making  satisfaction  for  the  whole  of 
his  debt.  As  to  a  lien  in  that  case,  from  the  nature  and  course  of  deal- 
ing, the  evidence  is  not  clear."  The  opinion  was  "that  the  petitioner 
should  be  paid  his  debt,  before  the  goods  were  taken  oTjt  of  his  hands." 
Though  Lord  Hardwicke  took  notice  of  the  evidence  of  usage,  he  said, 
it  was  not  very  clear.  He  thought  it  hard  that  mutual  credit  should 
only  relate  to  pecuniary  demands,  though  goods  can  only  be  paid  for  in 
money ;  and  in  that  case  there  was  an  account  between  the  parties,  wine 
on  one  side,  and  package  on  the  other.  I  have  inquired  into  the  case 
Ex  parte  Deeze,  and  the  affidavit  of  the  book-keeper,  [which  he  parti- 
cularly stated.]  If  the  usage  there  stated  be  true,  the  packer  was  in 
the  nature  of  a  factor,  and,  as  such,  had  *a  lien  for  the  general  |-:(-qc4-i 
balance.     It  was  settled  in  1755,  "  that  a  packer,  being  in  the  L        J 
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nature  of  a  factor,  would  be  entitled  to  a  lien."  Apply  this  to  the  case 
Ex  parte  Ockenden,  and  to  the  present  case.  In  this  case  the  defendant 
acts  in  no  respect  as  a  factor,  but  merely  as  a  manufacturer  to  dye.  There 
is  no  express  contract  "  to  pledge ;"  no  usage  of  trade,  no  argument 
from  their  particular  dealing;  on  the  contrary,  it  appears  that  he  trusted 
to  Messieurs  Heinzleman's  personal  credit  only.  The  defendants  never 
detained  any  goods  to  answer  their  debt ;  but  from  the  1st  of  January 
to  10th  of  June  gave  all  back,  for  the  dyeing  of  which  they  now  claim  to 
detain,  without  having  any  new  cloths  sent  in.  After  notice  of  the  fail- 
ure of  Heinzleman,  they  delivered  eleven  pieces  to  Aston  and  Hodgson, 
without  a  claim.  It  is  suflEicient  that  no  contract  can  be  implied  to  give 
a  lien  for  the  balance,  from  any  usage  of  trade  or  manner  of  dealing ; 
but  it  is  much  stronger,  when  the  manner  of  dealing  shows  the  contrary, 
and  that  the  defendants  relied  on  personal  credit  only.  Therefore  we 
are  all  of  opinion  "  that  there  is  no  lien  here,  beyond  that  which  is  given 
by  the  general  rule  of  law,  which  never  was  disputed." 

Postea  to  be  delivered  to  the  plaintiffs. 
N.  B. — The  price  of  dying  was  deducted  at  the  time  of  taking  the 
verdict ;  the  value  of  the  goods  in  white  being  only  thereby  given  to  the 
plaintiffs. 


II.— HOUGHTON  V.   MATTHEWS. 

June  29, 1803.— E.  3  Bos.  &  Pull.  485. 

Teovee  for  a  quantity  of  indigo. 

This  cause  was  tried  before  Mr.  Justice  Eooke,  at  the  last  Lent  as- 
sizes at  Lancaster,  when  the  following  facts  appeared  in  evidence : — 
The  defendants,  who  were  brokers,  had,  on  the  3d  of  September,  1799, 
sold  a  parcel  of  logwood  and  fustic  to  Jackson,  the  bankrupt,  and  on  the 
l-^„,,.,  11th  of  ike  same  month,  a  *parcel  of  indigo,  neither  of  which 
L  -I  parcels  were  paid  for  at  the  time  of  Jackson's  bankruptcy.  The 
logwood  and  fustic  was  the  property  of  a  person  of  the  name  of  Greatham, 
and  the  indigo  of  a  person  of  the  name  of  Dixon ;  both  these  parcels  had 
been  put  into  the  hands  of  the  defendants  by  the  proprietors,  to  be  sold 
by  them  as  brokers,  and  both  sales  were  effected  in  the  names  of  the  bro- 
kers only,  it  being  their  practice  to  sell  in  their  own  name,  where  the 
party  for  whom  they  sold  was  indebted  to  them.  At  the  time  of  such 
sales,  and  when  this  action  was  commenced,  there  was  a  balance  due  both 
from  Greatham  and  from  Dixon  to  the  defendants.  Soon  after  the  above 
sales,  Jackson,  the  bankrupt,  put  into  the  hands  of  the  defendants  the 
indigo  in  question,  to  sell  as  brokers ;  no  advance  being  made  by  them 
upon  the  indigo,  nor  any  debt  existing  between  the  defendants  and  Jack- 
son, other  than  what  was  due  to  the  former  for  the  goods  of  Greatham 
and  Dixon,  purchased  by  Jackson  of  the  defendants  as  before  mentioned. 
Indeed  the  commission  to  sell  the  indigo  in  question  was  the  first  time 
the  latter  had  ever  employed  the  defendants  as  brokers.     While  the  in- 


PRINCIPAL   AND    AGENT.  247 

digo  in  question  still  remained  unsold  in  the  hands  of  the  defendants  as 
brokers,  Jackson  became  a  bankrupt.  Upon  this  the  plaintiffs,  as  his 
assignees,  demanded  the  indigo,  and  tendered  payment  of  any  charges 
which  might  have  been  incurred  in  respect  of  that  article  j  the  defend- 
ants refused  to  deliver  it  up,  claiming  a  lien  upon  it  for  the  debt  due 
from  the  bankrupt,  in  consequence  of  the  goods  of  Greatham  and  Dixon 
sold  to  him,  and  which  still  remained  unpaid  for.  The  learned  judge 
was  of  opinion  that  the  defendants  had  no  lien  upon  the  goods  in  ques- 
tion, and  therefore,  under  his  direction,  a  verdict  was  found  for  the  plain- 
tiffs, with  leave  reserved  to  the  defendants  to  move  to  set  that  verdict 
aside,  and  have  a  nonsuit  entered. 

Accordingly,  a  rule  Nisi  having  been  obtained  in  last  Easter  Term, 

Lens,  Sergt.,  now  showed  cause The  question  is.  Whether,  because 

the  defendants,  as  brokers  to  two  persons  of  the  names  of  Greatham  and 
Dixon,  formerly  sold  goods  to  the  bankrupt  *  Jackson,  for  which  r:|(qco-i 
their  principals  Greatham  and  Dixon  have  not  been  paid  by  the  ^        -I 
bankrupt,  they  the  defendants  have  a  right  to  detain  the  goods  in  dis- 
pute, which  were  put  into  their  hands  as  brokers  by  the  bankrupt,  and 
to  pay  Greatham  and  Dixon  out  of  the  proceeds  thereof?    To  entitle  the 
defendants  to  this  lien  which  they  claim,  they  must  either  show  that  the 
bankrupt  is  indebted  to  them  personally  upon  a  general  balance  of  ac- 
counts, or  that  they  have  advanced  money  upon   the  particular  goods 
which  they  refuse  to  deliver  up.     It  appears,  however,  that  no  money 
was  advanced  upon  the  goods,  and  as  this  was  the  first  instance  in  which 
the  defendants  were  employed  by  the  bankrupt  as  his  brokers,  there  could 
be  no  balance  in  their  favour.     In  fact,  Greatham  and  Dixon  now  en- 
deavour to  obtain  a  lien  upon  the  goods,  through  the  intervention  of  the 
defendants,  and  thus  to  pay  themselves  the  debt  owing  to  them  from  the 
bankrupt.     Had  the  defendants  sold  for  Greatham  and  Dixon  under  a 
del  credere  commission,  they  would  have  been  personally  liable  to  their 
principals,  and  therefore  might  have  considered  the  goods  as  their  own, 
and  have  claimed  all  the  rights  of  principals  arising  therefrom.     But  the 
defendants,  though  they  sold  in  their  own  names,  still  were  not  respon- 
sible to  their  principal  for  the  proceeds  of  what  they  sold,  and  therefore 
the  parties  to  whom  they  sold  became  debtors  to  the  persons  for  whom 
they  sold.     The  mode  in  which  the  defendants,  for  their  own  conveni- 
ence, made  out  their  sale  accounts,  cannot  invest  them  with  any  rights 
which  do  not  result  from  the  nature  of  the  transaction  itself.     The  estate 
of  the  bankrupt  will  remain  indebted  to  Greatham  and  Dixon,  but  there 
is  no  liability  under  which  the  defendants  can  be  called  upon  to  pay  that 
debt.     In  Grove  v.  Dubois,  1  T.  R.  112,  it  was  held  that  a  broker,  with 
a  del  credere  commission,  might  set  off  to  the  same  extent  as  a  principal ; 
but  there  the  court  expressly  take  the  distinction  of  his  being  a  broker 
acting  under  a  del  credere  commission.     The  same  principle  was  recog- 
nised in  George  v.  Clagett,  7  T.  E.  359;  and,  indeed,  there  the  decision 
of  the  court  was  not  in  favour  of  the  broker,  for  it  only  gave  a  purchaser 
under  him  as  such  broker,  a  set-off  against  his  principal. 

*Heywood,  Sergt.  contra. — ^It  is  supposed,  for  the  sake  of  the  r^fotLn-i 
argument,  that  a  broker  selling  for  a  third  person  has  no  more  L        J 
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property  in  the  goods  than  a  mere  stranger,  whereas  by  the  deposit  of 
the  goods  in  his  hands  he  acquires  a  special  property  in  them.  Now  in 
Kruger  v.  Wilcox,  Ambl.  253,  Lord  Hardwicke  says,  in  cases  of  bank- 
ruptcy, "  if  any  person  has  a  specific  lien  or  a  specific  property  in  goods, 
which  is  clear  and  plain,  it  shall  be  reserved  to  him  notwithstanding  the 
bankruptcy."  The  goods  sold  to  the  bankrupt  were  not  sold  as  the  goods 
of  Greatham  and  Dixon,  but  in  the  name  of  the  defendants;  that  circum- 
stance was  of  itself  sufficient  notice  to  the  bankrupt,  that  the  defendants 
meant  to  claim  a  lien  upon  the  goods  subsequently  put  into  their  hands 
by  him.  The  case  of  Gonsalez  v.  Sladen,  Bull.  N.  P.  130,  2d  edit, 
clearly  proves  that  the  broker  may  maintain  an  action  in  his  own  name 
against  the  vendee  of  the  goods.  It  is  contended,  indeed,  that  none  but 
brokers  acting  under  a  del  credere  commission  can  claim  this  lien  which 
the  defendants  insist  upon  ;  but  it  should  be  remembered,  that  the  very 
ground  upon  which  lien  is  allowed  is  to  protect  the  broker  from  loss ; 
and  that  a  broker  who  advances  money  to  his  employers  upon  the  confi- 
dence resulting  from  his  rights  as  a  broker,  has  at  least  as  good  a  claim 
to  a  lien  as  he  who,  acting  under  a  del  credere  commission,  only  makes 
himself  liable  to  his  principal  for  any  possible  losses  which  may  occur. 
Now,  in  this  case  the  defendants  had  advanced  money  to  Grreatham  and 
Dixon,  for  both  these  persons  were  indebted  to  them  on  the  balance  of 
accounts,  both  at  the  time  of  the  sale  and  the  detainer  of  the  goods  in 
question,  though  it  is  true  that  they  did  not  specifically  advance  money 
in  respect  of  the  goods,  sold  by  them  to  the  bankrupt.  In  Atkins  and 
Another  v.  Amber,  2  Esp.  N.  P.  Cas.  p.  493,  it  was  holden  that  brokers 
not  selling  under  a  del  credere  commission  might  maintain  an  action 
against  the  vendee  for  the  price  of  the  goods  sold,  the  principal  being  at 
that  time  in  their  debt  for  money  advanced  upon  those  goods  ;  and  Lord 
Chief- Justice  Eyre  was  of  opinion,  that  it  was  no  objection  to  the  recovery 
by  the  brokers,  that  the  declaration  stated  the  contract  to  have  been 
made  with  them,  whereas  the  sale-note  stated  that  the  goods  were  sold  on 
account  of  the  principal.  And  in  Drinkwater  v.  Goodwin,  Cowp.  251, 
_^„.j3-.  Lord  *Mansfield  says,  "We  think  a  factor  who  receives  clothes, 
L  -I  and  is  authorized  to  sell  them  in  his  own  name,  but  makes  the 
buyer  debtor  to  himself,  though  he  is  not  answerable  for  the  debts,  yet 
he  has  a  right  to  receive  the  money.  His  receipt  is  a  discharge  to  the 
buyer,  and  he  has  a  right  to  bring  an  action  against  him  to  compel  the 
payment." 

Our.  adv.  vult. 

There  being  a  difierence  of  opinion  upon  the  bench,  the  learned  judges 
now  delivered  their  opinions  seriatim. 

Chambre,  J. — The  question  is.  Whether  when  a  broker  receives  goods 
to  sell  for  A.  he  is  entitled  to  retain  them  though  unsold,  after  a  tender 
of  all  charges  due  in  respect  of  those  goods,  on  the  ground  of  a  lien  for 
the  price  of  other  goods  sold  by  him  for  B.  to  A.  under  a  general  autho- 
rity from  B.  to  sell,  there  being  no  general  balance  due  from  A.  to  the 
broker,  and  the  broker  not  having  sold  the  goods  of  B.  under  a  del  credere 
commission  ?  I  state  the  question  thus,  because  I  conceive  that,  in  the 
present  case,  the  mere  act  of  the  bankrupt  buying  goods  of  the  defendant 
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did  not  constitute  the  relation  of  principal  and  factor  between  them. 
The  demand  of  the  defendant  upon  the  first  goods  did  not  arise  out  of 
any  course  of  dealing  in  the  relation  of  principal  and  factor,  but  was  as 
foreign  to  that  relation  as  if  it  had  arisen  upon  a  legacy,  or  any  other 
species  of  debt,  the  most  remote  from  that  course  of  dealing.  I  do  not 
find  any  authority  for  saying,  that  a  factor  has  any  general  lien  in  respect 
of  debts  which  arise  prior  to  the  time  at  which'  his  character  of  factor 
commences ;  and  if  a  right  to  such  a  lien  is  not  established  by  express 
authority  it  does  not  appear  to  me  to  fall  within  the  general  principle  upon 
which  the  liens  of  factors  have  been  allowed.  It  seems  to  me  that  the  liens 
of  factors  have  been  allowed  for  the  convenience  of  trade,  and  with  a  view  to 
encourage  factors  to  advance  money  upon  goods  in  their  possession,  or  which 
must  come  to  their  hands  as  factors;  but  debts  which  are  incurred  prior 
to  the  existence  of  the  relation  of  principal  and  factor,  are  not  contracted 
upon  this  principle.  And  if  the  lien  now  contended  for  were  allowed, 
instead  of  inducing  persons  to  place  goods  in  the  haads  of  factors,  it 
*would  operate  the  contrary  way,  since  it  would  tend  to  prevent  r^icocn-i 
insolvent  persons  from  employing  their  creditors  as  factors,  lest  L  J 
the  goods  entrusted  to  them  should  be  retained  in  satisfaction  of  former 
debts.  If  this  were  the  only  point  in  this  case,  I  should  be  of  opinion 
that  the  defendants  were  not  entitled  to  retain ;  but  laying  this  point  out 
of  the  question,  I  still  think  the  debts  due  from  the  bankrupt,  in  respect 
of  the  goods  sold  to  him,  are  not  to  be  considered  as  due  to  the  defend- 
ants, so  as  to  authorize  them  to  set  off  such  debts,  in  an  action  brought 
against  them  by  the  bankrupt's  assignees,  and  that  the  defendants  have 
no  property  or  interest  whatever  in  those  debts.  I  never  yet  heard  of  a 
person  being  allowed  to  protect  himself,  by  setting  up  debts  in  reality 
due  to  other  persons ;  or  that  a  factor,  having  no  demand  on  his  prin- 
cipal, could,  by  transactions  with  a  third  person,  create  a  new  interest  in 
himself.  In  the  case  of  Drinkwater  v.  Goodwin,  Lord  Mansfield  says, 
"It  shall  not  be  in  the  power  of  any  man,  by  his  election,  to  vary  the 
rights  of  two  other  contending  parties."  According  to  this  rule,  the 
factor  has  no  right  to  prejudice  the  title  of  his  principal.  That  a  factor 
has  a  lien  for  his  general  balance,  is  a  point  too  well  established  to  be 
disputed.  The  case  Kruger  v.  Wilcox  proves  nothing  more.  Where  a 
factor  is  in  advance  for  goods  by  actual  payment,  or  where  he  sells  under 
a  del  credere  commission,  whereby  he  becomes  responsible  for  the  price, 
there  is  as  little  doubt  that  he  has  a  lien  on  the  price,  though  he  has 
parted  with  the  possession  of  the  goods.  If  he  acts  under  a  del  credere 
commission,  he  is  to  be  considered  as  between  himself  and  the  vendee, 
as  the  sole  owner  of  the  goods.  There  is  no  doubt  of  the  authority  of  a 
factor  to  sell  upon  credit,  Willes,  406,  though  not  particularly  authorized 
by  the  terms  of  his  commission  so  to  do;  but  if  he  sell  without  a  del 
credere  commission,  it  is  well  established  that  he  does  not  become  a 
surety ;  the  debt  is  due  to  the  owner  of  the  goods  only.  Many  cases 
have  been  cited,  which  do  not  appear  to  me  to  warrant  the  inferences 
drawn  from  them.  In  Gonsalez  v.  Sladen,  it  is  said,  that  if  the  factor 
of  a  person  beyond  sea  buy  or  sell  goods,  he  may  sue  and  be  sued  in 
his  own  name  j  for  if  he  buy,  the  credit  is  presumed  to  be  given  to  him ; 
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and  if  he  sell,  the  promise  is  presumed  to  be  made  to  him.  But  where 
„  .  the  principal  ^resides  abroad,  he  is  presumed  to  be  ignorant  of 
L  J  the  circumstances  of  the  party  with  whom  his  factor  deals,  and 
therefore  the  whole  credit  is  considered  as  subsisting  between  the  con- 
tracting parties.  The  sentence  in  BuUer's  Nisi  Prius  immediately  follow- 
ing the  case  of  Gronsalez  v.  Sladen,  was  not  cited.  There  it  is  said,  that 
"  a  factor's  sale  does,  by  the  general  rule  of  law,  create  a  contract  between 
the  owner  and  buyer ;  and  therefore  if  a  factor  sell  for  payment  at  a 
future  day,  if  the  owner  give  notice  to  the  buyer  to  pay  him,  and  not  the 
factor,  the  buyer  would  not  be  justified  in  afterwards  paying  the  factor." 
The  factor  therefore  has  no  right  to  consider  himself  as  substantially  the 
creditor  of  the  vendee  of  the  goods  j  he  has  no  equity  in  his  favour,  and 
the  account  is  really  and  truly  between  the  vendee  and  the  principal.  It 
is  true  that  Mr.  J.  Buller  adds,  "yet  perhaps,  under  some  particular  cir- 
cumstances, this  rule  may  not  take  place,  as  where  the  factor  sells  the 
goods  at  his  own  risk,  (i.  e.,  is  answerable  to  the  owner  for  the  price, 
though  it  be  never  paid)  for  in  such  case  he  is  the  debtor  to  the  owner, 
and  not  to  the  buyer."  Neither  the  case  of  Rabone  v.  Williams,  nor 
that  of  George  v.  Clagett,  appear  to  me  to  have  any  application  to  the 
present.  The  principle  upon  which  those  cases  proceeded  is  well  sum- 
med up  in  Cullen's  Bankrupt  Laws,  viz.,  that  where  a  party  being  only 
an  agent,  acts  ostensibly  as  the  real  and  sole  owner,  (as  in  the  case  of  a 
factor  concealing  his  principal,  or  an  acting  partner  his  partners,)  the 
buyer  of  goods  from  him  may,  in  an  action  by  the  principal  in  the  one 
/  case,  or  the  firm  in  the  other,  set  off  a  debt  due  to  him  from  the  factor 
or  acting  partner  respectively,  upon  the  ground  that  the  parties  by  their 
conduct,  having  enabled  their  agent  to  gain  credit  as  the  sole  owner,  and 
the  buyer  having  bona  fide  contracted  with  him  in  that  character,  they 
cannot  recover  against  the  buyer,  without  allowing  him  the  same  advan- 
tages and  equities  in  his  defence  that  he  would  have  had  against  their 
agent.  There  is  a  case  of  Garratt  v.  Cullum,  Bull.  N.  P.  p.  42,  last 
edit.,  and  which  is  also  cited  in  Scott  v.  Willes,  405,  which  fully  proves 
the  doctrine  that  the  debt  of  the  vendee  is  not  due  to  the  factor.  In  that 
case  the  factor  of  a  person  living  in  Ireland  having  sold  goods  to  a  person 
living  in  London,  without  acquainting  him  with  the  name  of  his  prin- 
p;f  qci-i  cipal,  or  acquainting  *his  principal  with  the  name  of  his  vendee, 
•-  -1  became  bankrupt ;  after  which  the  vendee  paid  the  money  to  his 
assignees;  the  principal  then  brought  an  action  against  the  assignees  and 
recovered,  it  being  held  that  though  the  vendee  was  discharged  by  the 
payment  to  the  assignees,  yet  the  debt  was  not  in  law  due  to  them  but 
to  the  principal,  and  therefore  did  not  pass  under  the  assignment.  That 
case  is  said  in  Willes  to  have  been  cited  at  Guildhall  by  Lord  Chief- 
Justice  Parker,  with  approbation.  These  cases  appear  to  me  to  establish, 
that  where  a  factor  has  no  special  claim  on  the  goods,  and  he  has  dis- 
posed of  them,  whereby  he  has  lost  the  advantage  arising  from  possession, 
the  debt  is  to  be  considered  to  all  intents  as  the  debt  of  the  principal, 
and  the  factor  has  no  lien  on  the  price.  My  brother,  Heywood,  mainly 
relied  upon  the  case  of  Drinkwater  v.  Goodwin,  whereas  the  court 
throughout  that  case  evidently  proceed  on  the  ground  of  the  factor 
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having  given  his  security  for  the  payment  of  the  goods,  and  thereby  ac- 
quired a  lien  on  them  in  the  same  way  as  if  he  had  advanced  his  money 
on  the  goods  themselves.  The  principle  upon  which  that  case  was  decided 
is  very  correct;  but  why  did  the  decision  proceed  upon  that  principle, 
unless  with  a  view  to  distinguish  it  from  cases  circumstanced  like  that 
now  before  the  court  ?  It  is  unnecessary  to  enter  at  large  into  all  the 
positions  on  this  subject,  which  are  laid  down  in  the  books;  many  of 
which  are  very  clearly  stated  in  Scott  v.  Surman.  It  has  been  observed, 
that  though  a  broker  does  not  act  under  a  del  credere  commission,  still 
he  may  bring  an  action  in  his  own  name  for  goods  sold  by  him.  This 
power,  however,  is  incident  to  the  nature  of  his  employment,  as  also  that 
he  should  be  able  to  give  discharges  to  those  from  whom  he  receives 
money  in  payment  of  goods  sold  on  account  of  the  persons  for  whom  he 
acts.  But  these  circumstances  do  not  prove  that  he  has  any  interest  in 
the  goods  which  pass  through  his  hands.  How  would  this  case  have 
stood,  if  the  defendants  had  never  become  creditors  of  Greatham  and 
Dixon  ?  It  has  not  been  argued,  that  in  such  case  there  could  have 
been  any  lien;  and  yet  how  can  any  right  between  the  defendants  and 
the  bankrupt  be  altered  by  a  subsequent  course  of  dealing  between  the 
defendants  and  third  persons  ?  The  rights  of  lien  and  detention  must 
have  existed  *at  the  time  when  the  goods  of  Greatham  and  Dixon  r^ocon 
were  sold  to  the  bankrupt,  and  cannot  be  varied  by  the  subsequent  L  J 
conduct  of  Greatham  and  Dixon  towards  the  defendants,  unless  the  bank- 
rupt has  been  privy  to  their  transactions.  Under  all  these  circumstances, 
and  finding  no  authority  which  warrants  the  factor  in  claiming  any  such 
lien  as  is  claimed  in  this  case,  I  must  deliver  my  opinion  that  the  defend- 
ants have  failed  in  the  defence  set  up  by  them,  and  that  as  they  were  fully 
satisfied  in  all  they  had  a  right  to  demand,  the  learned  judge  was  per- 
fectly correct  in  his  directions  to  the  jury. 

RooKE,  J. — This  question  arises  in  an  action  of  trover,  and  must  be 
decided  by  the  rules  of  law.  Cases  which  have  been  decided  by  the 
lord  chancellor,  on  the  principles  of  general  equity  at  the  hearing  of 
bankrupts'  petitions,  must  not  give  the  rules  for  our  decision  in  the  courts 
of  law. .  Lord  Hardwicke  very  cautiously  takes  the  distinction  in  two 
cases,  namely,  Kruger  v.  Wilcox,  Ambl.  253,  and  Ex  parte  Deeze,  1  Atk. 
228.  In  the  first  of  these  cases  he  says,  "whether  this  was  ever  allowed 
in  trover  at  law,  where  the  goods  were  turned  into  money,  I  cannot  say, 
nor  can  I  find  any  such  case.  I  have  no  doubt  it  would  be  so  in  this 
court  if  the  goods  remained  in  specie,  nor  do  I  doubt  of  its  being  so 
where  they  are  turned  into  money."  In  the  latter  case  he  says,  "  and 
here,  though  there  had  been  no  bankruptcy  in  an  action  for  these  goods, 
the  debt  could  not  have  been  set  off;  yet  as  the  clause  of  mutual  credit 
has  been  extended,  I  think  it  may  come  within  that  rule."  In  the  case 
before  the  court,  there  is  no  doubt  that  the  defendants  had  a  lien  on  the 
goods  sent  to  them  by  Dixon  and  by  Greatham,  for  their  general  balance 
while  the  goods  remained  in  their  hands,  and  if  they  had  received  the 
money  for  these  goods,  they  might  have  retained  it  for  the  balance  due 
to  them.  But  when  they  parted  with  the  goods  they  parted  with  their 
lien ;  and  if  they  were  at  that  time  creditors  of  Dixon  and  of  Greatham, 
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(which  was  not  directly  proved  at  the  trial,)  they  were  on  the  same  foot- 
ing as  the  other  creditors.  Having  then  a  claim  on  the  general  effects 
of  Dixon  and  Greatham,  Jackson,  to  whom  they  had  sold  some  of  their 
goods,  sends  them  goods  to  sell,  and  while  these  goods  remained  unsold, 
P5^„„„-.  ^becomes  bankrupt;  the  defendants  claim  to  retain  these  goods 
L  J  for  a  debt  due  to  Dixon  and  to  Greatham ;  because  if  Jackson, 
instead  of  sending  goods  to  them  as  factors,  to  sell  for  him  on  his  own 
account,  had  sent  them  money  to  pay  for  the  goods  he  bought  of  them, 
they  might  have  retained  the  money  for  debts  due  to  -them  from  the 
house  of  Dixon  or  of  Greatham.  The  doctrine  of  liens  has  already  been 
carried  very  far,  but  I  cannot  find  that  it  has  yet  been  carried  so  far  as 
to  permit  a  factor  to  retain  for  all  possible  demands  which  he  may  choose 
to  make  on  jthe  goods  sent  to  him.  Here  the  defendants  are  supposed  to 
have  a  demand  and  a  right  of  action  against  Dixon  and  against  Greatham, 
who,  for  aught  we  know,  are  each  of  them  solvent.  The  defendants  are 
not  answerable  to  them  for  the  value  of  the  goods  sold  to  the  bankrupt, 
nor  have  they  advanced  any  money  on  them.  The  bankrupt  is  indebted 
to  the  house  of  Dixon  and  of  Greatham,  for  the  price  of  the  goods  sold 
to  him  on  their  account  by  the  defendants.  The  defendants  then  are 
middle-men,  not  answerable  to  Dixon  or  to  Greatham,  and  have  no  claim 
upon  the  bankrupt  in  their  own  right  except  for  the  expenses  due  on  the 
goods  he  has  sent  to  them,  which  expenses  have  been  tendered  to  them. 
I  doubt  (but  with  great  deference  to  my  lord  chief-justice,  who  has  had 
so  much  experience  in  courts  of  equity)  how  far  equity  would  assist  such 
a  claim,  since  it  is  not  necessary  to  secure  the  factors  themselves,  but  is 
set  up  only  for  the  benefit  of  other  persons.  1  question  whether  the 
creditors  at  large  of  the  bankrupt  Jackson  have  not  an  equitable  as  well 
as  legal  claim,  equally  well  founded  with  that  of  Dixon  and  of  Greatham. 
This  is  an  attempt,  through  the  means  of  these  defendants,  to  give  the 
houses  of  Dixon  and  of  Greatham  a  preference  above  the  other  creditors. 
The  assignees  have  made  out  their  case  as  plaintiffs ;  the  defendants  set 
up  this  lien  by  way  of  defence :  it  is  incumbent  on  them  to  make  out  a 
clear  case ;  they  are  not  entitled  to  have  presumptions  made  in  their 
favour;  and  the  court  can'only  judge  from  the  facts  actually  proved  by 
them.  On  the  whole  I  am  satisfied  that  at  law,  and  in  this  action  of 
trover,  the  defendants  cannot  support  this  claim  of  a  lien.  My  opinion 
therefore  is,  that  the  rule  for  a  new  trial  should  be  discharged. 
r*Rfi4.n  *Heath,  J. — I  am  of  the  same  opinion  with  my  brothers 
L  J  Kooke  and  Chambre,  who  have  so  fully  discussed  the  principles 
and  authorities  relating  to  the  subject  that  it  is  unnecessary  for  me  to 
enter  into  the  matter  at  length.  The  defendants  claim  a  right  to  retain 
the  goods  in  question  as  brokers,  not  in  respect  of  any  debt  due  to  them- 
selves upon  the  goods,  but  in  respect  of  a  debt  which  they  say  is  due 
from  the  bankrupt  to  them,  but  which,  in  truth,  is  due  tio  Greatham  and 
to  Dixon.  That  part  of  the  case  has  been  very  satisfactorily  argued  by 
my  two  brothers  who  preceded  me.  There  are  two  species  of  liens  known 
to  the  law,  namely,  particular  liens  and  general  liensl  Particular  liens 
are  where  persons  claim  a  right  to  retain  goods  in  respect  of  labour  or 
money  expended  upon  them  j  and  those  liens  are   favoured  in   law. 
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General  liens  are  claimed  in  respect  of  a  general  balance  of  account ; 
and  these  are  founded  in  custom  only,  and  are  therefore  to  be  taken 
strictly.  There  is  no  authority  to  show  that  such  custom  has  ever  been 
extended  to  debts  generally ;  and  the  opinion  of  Lord  Hardwicke  in  Ex 
parte  Deeze,  which  is  one  of  the  first  cases  in  which  a  party  was  allowed 
to  retain  for  a  general  balance,  seems  directly  to  the  contrary.  From 
the  report  of  that  case  in  1  Atk.  229,  it  appears  as  if  the  decision  had 
been  founded  on  the  2  Geo.  II.  respecting  mutual  credits ;  but  that  re- 
port is  not  correct ;  for  in  Ex  parte  Ockenden,  1  Atk.  237,  Lord  Hard- 
wicke, speaking  of  the  case  Ex  parte  Deeze,  says,  "  there  was  evidence 
that  it  was  usual  for  packers  to  lend  money  to  clothiers,  and  the  clothes 
to  be  a  pledge  not  only  for  the  work  done  in  packing,  but  for  the  loan 
of  money  likewise."  In  that  case,  therefore,  a  right  was  claimed  to  re- 
tain for  a  general  balance  of  accounts,  Deeze  having  been  a  creditor  of 
the  bankrupt  for  money  advanced  to  him  as  a  packer  and  merchant,  ante- 
cedent to  the  time  of  the  particular  goods  being  put  into  his  hands. 
From  the  expression  of  Lord  Hardwicke  also,  1  Atk.  229,  these  goods 
were  in  the  petitioner's  hands  as  a  pledge  for  some  part  of  his  debt, 
namely,  the  price  of  the  packing;  "and  what  right  has  a  court  of  equity 
to  say,  that  if  he  has  another  debt  due  to  him  from  the  same  person,  the 
goods  shall  be  taken  from  him  without  having  the  whole  paid  1"  we  may 
collect  that  he  did  not  think  the  petitioner  entitled  to  retain  for  the 
whole,  independent  of  the  *custom.  The  case  of  Drinkwater  v.  r*nf.c-i 
Goodwin  proceeded  on  a  special  agreement  independent  of  the  L  J 
custom.  The  agreement  was  stated  and  relied  on;  and  Lord  Mansfield 
says,  "  the  agreement  therefore  is,  that  he  shall  have  a  lien."  There  is 
no  authority  therefore  for  the  position,  that  a  factor  may  retain  goods  in 
his  hands  in  respect  to  all  debts  whatsoever;  and  there  is  a  rule  of  law 
which  has  not  been  touched  upon  in  argument,  and  which  appears  to  me 
decisive  of  the  contrary,  namely,  that  nothing  can  fall  within  the  custom 
of  trade  but  what  concerns  trade.  Collateral  obligations,  therefore,  such 
as  money  due  for  rent,  are  not  within  the  custom  which  authorizes  a 
factor  to  retain  for  a  general  balance. 

Lord  Alvanley,  Ch.  J. — When  this  motion  was  first  made,  I  inclined 
to  think  my  brother  Rooke's  direction  proper ;  but  having  heard  the 
argument  and  looked  further  into  the  question,  I  find  myself  under  the 
necessity  of  differing  from  my  brothers  so  far,  as  to  think  that  a  verdict 
ought  not  to  be  entered  for  the  plaintiff  on  the  facts  stated  in  the  report. 
Farther  than  that,  however,  I  do  not  go.  I  am  by  no  means  prepared 
to  say,  that  a  verdict  ought  to  be  entered  for  the  defendants ;  for  I  think 
that  if  a  new  trial  were  granted,  some  facts  might  be  established  which 
are  now  equivocal,  and  which  would  give  rise  to  a  question  of  so  much 
importance,  that  I  should  wish  to  take  more  time  for  consideration  before 
I  decided  against  the  defendants'  right  to  a  lien.  It  was  not  distinctly 
proved  at  the  trial,  that  Greatham  and  Dixon  were  indebted  to  the  de- 
fendants, but  we  must  suppose  that  fact  capable  of  proof.  If,  however, 
the  fact  itself  would  make  no  difference  in  the  determination  of  the 
court,  there  is  no  reason  for  sending  the  case  to  a  new  trial  in  order  to 
have  it  found.     At  present,  therefore,  I  must  suppose  that  the  case 
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affords  sufficient  ground  to  infer  that  Greatham  and  Dixon  were  indebted 
to  the  defendants.  These  persons  then  having  put  goods  into  the  hands 
of  the  defendants,  with  authority  to  sell  them  in  their  own  names,  and 
consequently  to  bring  actions  and  give  receipts  for  the  money;  and  the 
defendants  having  accordingly  executed  their  commission  by  selling  in 
their  own  names,  and  G-reatham  and  Dixon  being  still  in  their  debt,  the 
r*^RRl  <^6fendant8  acquired  a  *right  to  demand  the  value  of  the  goods 
L  J  from  the  persons  to  whom  they  were  sold.  The  cases  cited  have, 
I  think,,  decisively  proved  that  point.  Nor  does  it  make  any  difference, 
whether  the  goods  were  sold  under  a  del  credere  commission  or  not. 
The  only  effect  of  a  del  credere  commission  is,  to  make  the  factor  respon- 
sible for  the  value  of  his  goods  to  his  principal.  If  the  factor,  without 
such  a  commission,  sell  the  goods  in  his  own  name,  he  may  bring  an 
action  for  the  value ;  and  if  the  principal  bring  the  action,  the  vendee 
may  set  off  a  debt  due  to  him  from  the  factor.  The  factor,  therefore, 
being  authorized  to  bring  an  action  for  the  value  of  the  goods,  may 
retain  the  whole  amount  in  satisfaction  of  the  debt  due  to  him  from  his 
principal.  We  are  to  consider,  then,  in  the  first  place,  what  relation 
was  created  between  these  parties,  by  those  circumstances  which  took 
place  subsequent  to  the  sale  of  the  goods  belonging  to  Greatham  and 
Dixon ;  remembering  that  at  the  time  of  that  sale,  the  defendants  were 
the  factors  of  Greatham  and  Dixon  only,  and  not  of  the  bankrupt.  That 
subsequent  to  that  period,  and  while  the  bankrupt  still  remained  indebted 
for  the  goods  of  Greatham  and  Dixon,  which  he  had  received  from  the 
defendants,  he  sends  the  goods  in  question  to  the  defendants  to  be  sold 
by  them  as  his  brokers,  knowing  that  he  stood  indebted  to  them  for  the 
goods  of  Greatham  and  Dixon,  though  he  did  not  know  but  that  the  de- 
fendants themselves  were  the  proprietors  of  the  goods,  the  names  of 
Greatham  and  Dixon  not  having  been  communicated  to  him.  Conse- 
quently the  bankrupt  must  have  considered  his  debt  as  due  to  the  defen- 
dants ;  and  the  moment  he  sent  goods  to  them  as  brokers  their  right  of 
lien  attached  upon  the  goods.  If  the  defendants  had  sold  the  goods,  it 
is  clear  that  they  might  have  applied  the  money  arising  out  of  the  sale 
in  discharge  of  the  debt  due  from  the  bankrupt,  on  account  of  the  goods 
of  Greatham  and  Dixon;  and  how  do  we  know  that  they  did  not  forbear 
to  sell,  because  they  considered  the  goods  as  a  security  for  that  debt  ? 
Whatever  may  be  the  case  with  respect  to  other  trades,  it  is  not  now 
denied  that  a  factor  has  a  right  to  retain  for  the  general  balance  of  his 
account.  If  a  debt  be  due  from  the  principal  to  the  factor,  antecedent 
to  the  time  of  the  particular  goods  being  put  into  the  hands  of  the  latter, 
r*RR7l  ^^  '®  entitled  to  retain  them  as  a  *security.  And  if  a  man  com- 
L  -I  mence  dealing  with  a  factor,  to  whom  he  is  indebted  on  bond,  I 
am  not  prepared  to  say  that  the  lien  of  the  factor  would  not  attach  upon 
such  debt.  In  the  present  case,  however,  the  goods  of  Greatham  and  ■ 
Dixon  were  sold  by  the  defendants  as  factors,  and  the  debt  therefore 
arose  in  the  ordinary  course  of  their  dealing  as  factors.  The  case  of 
Drinkwater  v.  Goodwin  was,  I  admit,  the  case  of  a  particular  contract, 
but  the  principle  of  the  decision  was,  that  if  a  factor  become  surety  for 
his  principal,  he  has  a  lien  to  the  amount  of  the  sum  for  which  he  be- 
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comes  surety.  The  case  of  Grove  v.  Dubois  establishes,  that  a  broker 
acting  under  a  del  credere  commission,  may  set  off  against  his  principal 
the  amount  of  losses  incurred ;  and  the  cases  of  George  v.  Clagett,  and 
Rabone  v.  Williams,  show,  that  if  a  factor  sell  the  goods  of  his  principal 
in  his  own  name,  the  buyer  may  set  off  against  the  principal  a  debt  due 
from  the  factor.  It  appears  to  me,  therefore,  that  a  factor  who  sells  in 
his  own  name,  stands  in  the  same  situation  with  respect  to  lien  as  if  he 
had  a  del  credere  commission.  I  do  not  wish  to  be  bound  by  my  present 
opinion,  but  as  the  case  strikes  me,  the  present  defendants  are  warranted, 
by  the  custom  of  merchants,  in  claiming  a  lien  upon  the  goods  now  sued 
for.  It  is  contended,  that  the  defendants  only  set  up  this  lien  with  a 
view  to  protect  Greatham  and  Dixon.  But  I  cannot  assent  to  a  proposi- 
tion which  assumes  that  Greatham  and  Dixon  are  solvent.  The  pre- 
sumption rather  is  that  they  are  insolvent  since  they  have  not  paid  the 
debt  due  from  them  to  the  defendants ;  and  the  question  is.  Whether 
the  latter  are  not  justified  in  retaining  the  goods  in  their  hands  as  a 
security  against  the  insolvency  of  their  debtors  ?  With  respect  to  the 
authority  of  the  cases  which  have  been  cited  from  the  court  of  chancery, 
it  is  true  that  courts  of  equity,  in  administering  justice,  sometimes  go 
further  than  the  courts  of  law.  But  it  is  clear  that  the  lord  chancellor 
has  no  authority  to  screen  goods  in  the  hands  of  a  factor,  with  a  view  to 
distribute  them  in  equity  according  to  a  different  course  from  that  which 
prevails  at  law ;  and  if  Lord  Hardwicke  had  entertained  any  doubts  upon 
the  rule  of  law,  he  would  certainly  have  taken  the  opinion  of  some  com- 
mon law  court.  I  can  hardly  conceive  the  ease  Ex  parte  Deeze  to  be 
well  reported;  for  according  to  the  report.  Lord  *Hardwicke  r^ooo-i 
seems  to  suppose  that  in  cases  of  bankruptcy,  if  a  person  has  a  L  J 
lien  to  a  certain  amount,  there  is  no  harm  in  giving  him  a  lien  to  the 
whole  amount  of  his  claim.  But  to  such  a  proposition  no  lawyer  can 
assent.  The  other  ground  of  determination  supposed  to  have  been  stated 
by  his  lordship,  namely,  the  clause  of  mutual  credit,  certainly  cannot  be 
sustained.  The  decision  therefore  must  rest  upon  the  ground  of  lien  ; 
and  in  the  subsequent  case  Ex  parte  Ockenden,  Lord  Hardwicke  states 
the  real  principle  upon  which  the  case  Ex  parte  Deeze  must  have  pro- 
ceeded; for  he  says,  "in  the  case  Ex  parte  Deeze,  there  was  evidence 
that  it  was  usual  for  packers  to  retain  not  only  for  work  done,  but  for 
money  lent."  These  cases  were  followed  by  some  other  determinations 
in  equity,  which  I  do  not  think  it  necessary  to  mention,  as  there  are 
cases  at  law.  In  Green  v.  Farmer,  1  Black.  652,  4  Burr.  2221,  Lord 
Mansfield  says,  "  the  convenience  of  commerce  and  natural  justice  are 
on  the  side  of  liens,  and  therefore  of  late  years  courts  lean  that  way." 
He  then  states,  that  lien  may  arise  not  only  from  express  contract,  or 
where  the  party  has  acted  as  a  factor,  but  that  it  may  be  implied  from 
the  usage  of  trade,  or  from  the  manner  of  dealing  between  the  parties  in 
the  particular  case.  Indeed  he  considers  Lord  Hardwicke  as  having  de- 
cided the  ease  Ex  parte  Ockenden  (which  at  first  view  seems  not  so 
favourable  to  liens  as  his  opinion  in  Ex  parte  Deeze)  on  the  special 
ground  that  there  was  no  room  to  imply  a  lien  from  the  usage  of  trade 
or  the  particular  manner  of  dealing.     The  case  of  Kroger  v.  Wilcox  had 
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before  established,  that  if  there  be  a  course  of  dealings  and  general  ac- 
count between  a  merchant  and  a  factor,  and  a  balance  is  due  to  the  fac- 
tor, he  may  retain  the  ship  and  goods,  or  produce,  for  such  balance  of 
the  general  account :  it  is  considered  as  an  interest  in  the  specific  things, 
and  they  are  made  articles  in  the  general  account.  In  that  case  Lord 
Hardwicke  speaks  only  of  a  foreign  factor,  but  there  is  no  doubt  that  a 
home  factor  is  entitled  to  the  same  lien,  though  the  lex  mercatoria 
seems  to  found  the  origin  of  the  custom  on  the  merchant  residing 
abroad.  Kruger  t.  Wilcox  is  recognised  in  Foxcroft  v.  Devonshire, 
2  Burr.  937,  and  in  Walker  v.  Birch,  6  T.  R.  262,  Lord  Kenyon  con- 
siders the  factor's  right  to  his  lien  for  a  general  balance  as  so  long 
r*5!fiQT  *s^*'*l^<^)  t'l^*  i*  ought  not  to  be  brought  into  dispute ;  he  says, 
L  -J  it  is  an  agreement  which  the  law  implies.  The  opinion,  indeed, 
of  Mr.  Justice  Lawrence  in  that  case  may  seem  to  support  the  opinion 
of  my  brothers ;  for  he  says,  that  the  doctrine  of  lien  only  applies  to 
cases  where  the  goods  had  been  deposited  in  the  nature  of  a  pledge ;  that 
the  persons  for  whom  the  lien  was  then  claimed  never  acted  as  the 
brokers  of  their  principal  before  the  transaction  in  question,  and  conse- 
quently that  the  goods  could  not  be  considered  as  deposited  with  the 
former  as  a  general  pledge.  The  question,  however,  is.  Whether  a  factor 
be  not  that  sort  of  person  that  all  goods  which  come  into  his  hands  are 
to  be  considered  as  clothed  with  a  lien  for  his  general  balance  ?  In  Co. 
Bank.  Law,  p.  455,  ed.  1797,  it  is  laid  down,  that  where  one  has  acted 
as  factor  for  another,  everything  in  his  hands  is  construed  to  be  a  pledge 
not  only  for  incidental  charges,  but  as  an  item  of  mutual  account  for  the 
general  balance  due  to  him.  The  only  point  in  difference  between  my 
brothers  and  myself  is.  Whether  this  debt  due  on  account  of  the  goods 
for  Greatham  and  Dixon,  be  such  a  debt  as  can  be  brought  into  a  mutual 
account  between  the  defendants  and  the  bankrupt  1  I  am  not  desirous 
of  favouring  liens  to  so  great  an  extent  as  has  been  done  by  the  courts 
of  late ;  for  we  know  it  has  been  determined  that  the  members  of  any 
trade  may,  by  agreement  among  themselves,  obtain  the  benefit  of  that 
sort  of  lien  to  which  a  factor  is  entitled  by  the.general  law.  I  am  sorry 
the  courts  have  gone  so  far.  In  this  case,  however,  I  feel  that  the  de- 
fendants are  in  possession  of  a  principle  of  law  which  has  never  been 
denied,  and  that  being  commissioned  by  another  to  sell  goods  for  him, 
they  acquired  a.  right  to  retain  those  goods  in  satisfaction  of  any  demands 
which  might  be  due  to  them  from  the  person  who  sent  the  goods.  The 
moment  the  goods  were  sent,  the  relation  of  principal  and  factor  arose ; 
and  when  that  relation  commenced,  the  right  to  a  general  lien  attached. 
I  desire  not  to  be  considered  as  giving  a  positive  opinion,  but  my  doubts 
incline  me  to  think  that  the  court  is  justified  in  entering  a  verdict  for 
the  plaintiffs. 

Kule  discharged. 
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*III.— SIBBALD  V.  GIBSON.  [*370] 

Dec.  11,  1852.— S.    15  D.  217. 

GmsoN  AND  Clabk,  corn-mercliants  in  Glasgow,  were  emplt^ed  during 
the  years  1850-51,  by  J.  8.  Sibbald,  com  factiw:,  Leith,  in  several  trans- 
actions relating  to  the  purchase  and  sale  of  grain.  In  December,  1850, 
they  were  instructed  by  Sibbald  to  buy  for  him  a  large  quantity  of  Irish 
oats,  which  they  were  to  retain  for  him,  and  sell  at  an  after  period. 
They  accordingly  purchased  2300  bolls,  which  they  placed  in  store  for 
his  behoof,  the  price  being  paid  by  Gibson  and  Clark  drawing  upon 
Sibbald,  and  discounting  his  acceptance.  It  was  agreed  that  when  the 
oats  were  sold,  Gibson  and  Clark  were  to  charge  only  one  commission  for 
both  purchase  and  sale.  The  oats,  however,  were  not  sold  by  Gibson 
and  Clark,  but  were  sold  by  Sibbald  himself,  in  small  parcels,  which 
Gibson  and  Clark  forwarded  to  different  parts  of  the  country  by  his 
orders.  In  the  course  of  a  correspondence  which  had  previously  taken 
place  about  the  sale  of  the  oats,  Gibson  and  Clark  had  more  than  once 
mentioned  that  their  commission,  including  both  purchase  and  sale,  would 
be  four  per  cent.  Sibbald  complained  of  this  being  too  high,  but  no 
arrangement  was  come  to  as  to  what  the  amount  of  the  commission  was 
to  be.  In  a  letter  by  Gibson  and  Clark  to  Sibbald,  in  June  1851,  in 
reference  to  a  parcel  of  the  oats  which  the  latter  had  sold,  they  said, — 
« It  may  be  as  well  to  mention  here,  notwithstanding  you  may  sell  these 
oats  yourself,  that  we  expect  our  commission  of  four  per  cent."  Sibbald 
made  offer  of  a  commission  of  one  per  cent,  upon  the  purchase  of  the 
oats,  which  by  a  subsequent  offer  was  increased  to  one  and  a  half  per 
cent. 

In  the  end  of  September,  1851,  Sibbald  forwarded  to  Gibson  and 
Clark  a  quantity  of  beans,  his  property,  for  sale.  By  letter  of  date 
9th  September,  1851,  he  wrote  to  Gibson  and  Clark  in  reference  to  this 
consignment — "  I  understand  the  rate  of  commission,  in  event  of  your 
going  on  to  sell  for  me,  is  %°/^  for  credit  and  guarantee.  These  sold,  I 
could  send  you  plenty  more."  Some  time  thereafter  Gibson  and  Clark 
intimated  by  letter  to  Sibbald  that  they  had  sold  the  beans,  and  they  at 
the  same  time  transmitted  account  sales,  by  which  the  net  proceeds  were 
shown  to  be  £72,  16s.  In  this  letter  they  stated, — "  We  *are  r^oyi -i 
making  up  account  current,  and  shall  hand  you  the  balance  to-  L  -I 
morrow."  The  account  current  was  transmitted  on  the  following  day, 
and  in  it  Gibson  and  Clark  took  credit  for  £56,  4s.  %d.,  as  three  per 
cent,  commission  on  the  oats.  Sibbald  having  refused  to  allow  this 
charge,  the  result  was  an  action  at  his  instance  against  Gibson  and  Clark, 
concluding  for  the  balance  of  the  price  of  the  beans.  Probation  was  re- 
nounced by  both  parties. 

The  Pursuer  Pleaded; — That  there  was  not  any  room  for  the  claim 
of  retention  put  forward  by  the  defenders.  They  did  not  stand  in  a 
situation  entitling  them  to  state  the  plea  of  retention,  and  the  right 
claimed  by  them  waa  of  a  nature  which  had  never  been  recognized  by 
law.     The  oats  in  question  had  been  purchased  by  the  defenders,  under 
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the  idea  that  they  were  also  to  sell  them  again — and  one  eommisson  was 
to  be  charged  on  purchase  and  sale.  They  did  not  succeed  in  selling 
them,  and  the  pursuer,  as  he  was  entitled  to  do,  with  their  entire  con- 
sent, took  possession  of  them,  and  sold  them  himself.  If  they  possessed 
a  lien  over  the  oa;ts  for  their  commission,  it  was  entirely  abandoned,  for 
they  were  given  up  without  any  attempt  to  enforce  it.  There  was  a  de- 
livery over  by  the  defenders  of  every  subject  over  which  any  right  of 
lien  could  extend,  and  nothing  remained  in  their  hands  which  could  be 
subject  to  any  such  right.  The  question  was,  whether  their  right  could 
be  subsequently  revived,  on  the  separate  and  independent  transaction  as 
to  the  beans.  There  was  not  here  any  continuous  course  of  dealing  or 
proper  account  current  between  the  parties ;  but  the  attempt  was,  to  en- 
force a  special  lien  which  the  defenders  might  have  had  upon  the  oats, 
against  the  separate  and  distinct  consignment  subsequently  made  to  them 
of  the  beans.  Further,  the  defenders  ought  to  have  given  notice  to  the 
pursuer  if  they  meant  to  insist  upon  their  claim  for  commission,  when 
they  received  the  letter  of  9th  September,  intimating  the  consignment 
of  the  beans.  The  terms  on  which  the  beans  were  put  into  their  hands, 
were  very  much  those  of  a  special  contract,  that  they  were  to  sell  for  a 
three  per  cent,  commission,  and  account  for  the  balance,  and  on  a  fair 
construction  excluded  the  claim  now  made. 

r*<?79n  *  The  Defenders  Pleaded ; — The  cargo  of  beans  was  sent  in 
L  -1  the  knowledge  that  the  defenders  were  entitled  to  a  commission 
from  the  pursuer,  although  the  amount  had  not  been  settled.  No  prin- 
ciple had  been  stated  on  which  it  could  be  held  that  the  defenders  were 
not  entitled  to  retain  the  commission.  It  was  said  that  one  claim  was 
liquid,  while  the  other,  the  claim  for  the  commission,  was  illiquid.  This 
would  have  been  of  importance  in  a  question  of  compensation,  but  had 
no  application  to  a  question  of  retention,  where  the  only  question  was, 
whether  the  debt,  in  respect  of  which  retention  was  claimed,  was  due. 
It  was  said  that  this  was  not  the  kind  of  claim  to  which  retention  was 
applicable,  and  that  it  was  claimed  on  a  transaction  distinct  and  separate 
from  that  in  which  it  was  incurred.  But  a  factor  had  by  law  a  lien  for 
hie  general  balance  j  the  meaning  of  which  was,  that  for  the  balance 
arising  on  his  general  account,  including  as  an  item  his  commission,  the 
factor  possessed  a  right  of  retention  or  lien  over  all  goods  and  effects  of 
his  principal  coming  into  his  possession  as  factor.  It  had  never  been 
disputed  that  to  this  effect  a  factor  possessed  a  right  of  retention.  The 
consignment  of  the  beans  was  not  in  any  proper  sense  a  separate  trans- 
action— the  former  account  had  never  been  settled  or  closed,  and  it  was 
always  admitted  that  the  commission  was  due  upon  it. 

The  lord  ordinary  pronounced  the  following  interlocutor  : — "  In  re- 
spect of  the  terms  under  which  the  beans  in  question  were  consigned  to 
the  defenders,  and  of  the  nature  of  the  claim  set  up  by  them  for  com- 
mission for  a  previous  consignment  of  oats,  which  claim  was  disputed  by 
the  pursuers, — Finds  that  there  is  no  claim  of  retention  or  compensa- 
tion for  the  said  disputed  claim  of  commission  on  the  oats  as  against  the 
jirooeedsof  the  beans,  the  ampunt  of  which  forms  a  liquid  and  undoubted 
debt  against  the  defenders,  and  therefore  repels  the  defences,  and  de- 
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cerns  in  terms  of  the  coDclosions  of  the  libel :  Finds  the  pursuer  en- 
titled to  expenses." 

Gribson  and  Clark  Reclaimed. 
LoED  Jcstice-Clbrk. — The  point  raised  by  this  reclaiming  r*o»o-i 
*note  is  of  very  great  general  importance,  and  it  is  very  material  L        J 
that  the  judgment  should  be  placed  on  a  clear,  as  well  as  a  sound 
ground. 

The  plea  of  the  defenders  is  founded  on  an  alleged  right  of  retention, 
and  that  right  of  retention  is  said  to  arise  out  of  their  employment  by 
the  pursuer  as  factors  for  him  in  the  purchase  and  sale  of  goods.  It  is 
not  a  right  of  retention  founded  on  general  grounds,  but  is  said  to  be 
that  which  is  competent  to  a  factor  as  to  goods  or  money  coming  into  his 
possession  in  his  character  of  factor.  I  think  it  is  justly  said,  in  a  re- 
cent case  in  the  first  division,  that  until  the  case  of  Hastie  v.  Melrose, 
the  Scotch  law  of  retention  had  been  of  late  rather  overlooked.  And 
in  that  case  of  Hastie,  as  well  as  in  others,  I  have  expressed  my  great 
regret,  that  while  we  have  in  our  law  certain  very  broad  and  general 
principles  applicable  to  retention,  parties,  and  sometimes  judicial  opinions, 
have  resorted  to  English  law,  and  attempted  to  import  rules  and  dis- 
tinctions derived,  or  said  to  be  derived,  (for  we  can  have  no  certainty 
as  to  such  deduction,)  from  their  law  of  lien,  which  in  many  important 
particulars,  arising  out  of  differences  between  the  laws  of  the  two  coun- 
tries as  to  the  contracts  of  sale  and  location,  has  little  analogy  to  our  law 
of  retention. 

Betention  is  a  most  valuable  principle  in  the  law  of  Scotland,  and 
is  of  plain  and  easy  application,  and  most  useful  and  equitable  in  opera- 
tion. 

The  principle  is  well  explained  by  Erskine,  and  is  fully  brought  out 
by  the  case  of  Sturgeon  v.  M'Lellan,  20th  February,  1813,  and  of  Hastie 
V.  Melrose. 

In  his  Principles,  Bell  has  an  important  passage,  which  is  of  import- 
ance in  reference  to  this  case  and  the  interlocutor.  (Beads  sect.  1411, 
4th  edition.)  That  the  debt  is  illiquid,  therefore,  is  in  itself  no  answer 
to  the  plea  of  a  right  of  retention,  and  this  disposes  of  one  ground  of 
the  interlocutor  under  review.  The  state  of  the  debt  may,  no  doubt,  be 
such  as  to  call  upon  the  court  to  interfere,  if  there  shall  be  great  delay 
or  difficulty,  whether  by  requiring  consignation  or  otherwise.  But  that 
is  a  different  matter. 

Then,  if  the  right  of  retention  arises  out  of  transactions  falling  under 
a  certain  employment,  or  relation  in  which  the  *parties,  or  one  r^,o^A^ 
of  them,  stand  to  each  other,  the  character  of  such  employment,  L  J 
while  it  renders  in  certain  circumstances  the  right  of  retention  absolute, 
may  yet  regulate  and  limit  the  extent  of  retention,  and  the  exact  cir- 
cumstances in  which  it  is  competent.  Between  two  merchants  engaged 
in  general  mercantile  dealings  with  each  other,  in  which  claims  arise 
Jdnc  inde,  the  right  is  as  general  as  their  dealings.  If,  again,  one  is 
employed  as  factor,  and  his  alleged  right  or  counter  claim,  for  which  he 
claims  retention,  arises  out  of  that  character,  he  must  be  able  to  show 
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that  the  moneys  over  which  he  claims  the  right,  come  into  his  hands  in 
that  character,  and  he  shall  not  he  allowed  to  bring  forward  a  claim, 
arising  out  of  such  employment,  against  goods,  or  the  price  thereof, 
coming  accidentally  into  his  hands  in  another  way,  or  without  previous 
consent  of  his  principal — at  least  that  is  the  general  rule.  Whether  the 
right  is  liable  to  any  exception,  need  not  be  considered.  Thus  Mr.  Bell, 
in  a  very  valuable  passage,  in  which  I  should  wish  the  occasional  use  of 
the  term  lien  had  been  avoided,  lays  down  the  principle  thus,  under  the 
head  Factor's  Retention,  sect.  1455 — (reads.)  Then,  in  another  passage, 
sect.  1448,  he  says  expressly,  that  the  factor's  right  of  retention  applies 
distinctly  to  a  claim  for  commission.  Now,  as  the  right  applies  to  moneys 
coming  into  his  hands,  and  applies  to  a  claim  for  commission,  that  can 
only  refer  to  commission  on  a  former  sale.  I  do  not  know  that  one  can 
state  the  principle  in  terms  which  can  be  more  comprehensive  than  those 
employed  by  Mr.  Bell.  They  cover  all  claims,  of  whatever  kind,  arising 
out  of  former  transactions  included  within  the  scope  of  the  factor's  en- 
gagements and  actings,  and  give  the  right  to  retain  against  all  goods  or 
moneys  coming  into  his  hands  as  factor, — that  is,  of  course,  after  the 
counter  claim  which  gives  rise  to  the  right  of  retention  has  emerged. 
Hence  it  is  vain,  as  the  pursuer  attempted,  to  allege,  that  if  one  trans- 
action is  closed,  except  as  to  one  disputed  claim,  before  the  next  goods 
are  sent  to  the  factor,  that  against  the  price  of  the  next  parcel  of  goods 
the  right  of  retention  cannot  arise,  merely  because  there  was  a  short  in- 
terval between  the  one  and  the  other  transaction.  It  is,  in  truth,  only 
in  s-ueh  a  case  that  the  right  of  retention  comes  into  operation.  If  it 
j-^„-r-i  applied  only  as  to  the  settlement  of  the  ^balance  due  on  each 
L  J  transaction,  and  was  excluded  by  the  remittance  of  the  full  price 
of  the  sale  of  one  parcel  of  goods,  and  could  not  operate  against  the 
next  parcel,  there  would  be  an  end  altogether  of  our  law  as  to  a  factor's 
general  right  ci  retention,  for  then  each  transaction  must  be  settled  and 
balanced  off  by  itself.     But  this  is  not  so. 

When  a  balanee,  no  matter,  as  Mr.  Bell  says,  from  what  cause,  remains 
due  to  the  factor,  though,  in  full  reliance  on  the  consigner,  he  may  have 
remitted  the  whole  price  of  his  last  sales,  the  right  of  retention  for  that 
balance  attaches  to  all  goods,  or  moneys  from  the  sale  of  goods,  coming 
into  his  hands  as  factor  :  "  Coming  into  his  hands  as  factor," — of  course 
that  means,  after  the  balance  claimable  by  the  factor  has  arisen,  and  after 
the  goods  in  respect  of  which  the  balance  is  claimed  have  passed,  or  the 
price  of  them,  out  of  his  hands.  Thus  the  operation  of  the  principle  as 
to  retention  is  really  applicable  only  in  the  very  case  in  which  the  argu- 
ment for  the  pursuer  would  exclude  it,  viz.,  to  secure  a  balance  arising 
out  of  the  disposal  of  goods  the  price  of  which  has  been  all  remitted,  and 
which  is  therefore  to  be  secured  against  and  out  of  the  price  of  other 
goods  coming  into  the  factor's  hands. 

Such,  then,  being  the  principle,  this  case  is  free  from  difficulty. 

On  tie  large  transaction  as  to  the  oats,  a  commission  was  due.  That 
is  admitted.  It  is  not  pretended  that  the  claim  for  commission  was 
abandoned  or  waived.     It  is  admitted  that  it  continued  good  and  effectual 
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as  an  unsettled  item  or  balance  on  the  accounts  of  factor  and  consignor, 
althougli  tkere  was  a  dispute  as  to  the  amount  of  commission  legally 
claimable,  owing  to  the  change  of  circumstances. 

Hence  the  factor  had  a  claim  for  an  unsettled  balance.  To  say  that 
the  factor,  relying  on  the  continuance  of  transactions,  had  sent  the  oats 
purchased  for  the  pursuer  to  be  sold  by  him,  and  from  thence  to  say  that 
tho  factor's  lien,  as  it  was  termed,  was  abandoned,  is  to  mistake  entirely 
the  character  of  the  right  of  retention,  which  has  no  analogy  to  a  special 
lien  on  the  goods  &f  another,  for  labour  and  skill,  or  outlay  on  these  par- 
ticular goods.  If  the  factor's  right  were  to  be  so  considered,  a  genera 
right  of  retention  for  any  former  transaction  against  *goods  coming  p:^q7c-i 
into  his  possession,  he  never  could  hare,  if  he  has  remitted  the  >-  -> 
whole  price  of  that  sale, — and  yet  the  right  is  given  really  in  order  to 
apply  to,  and  enforce  the  claim  against,  other  goods  subsequently  coming 
into  the  factor's  hands.  Well,  then,  at  the  time  the  oats  are  sent  to  the 
pursuer  to  see  whether  he  can  sell  them,  and  before  they  are  sent,  com- 
munings begin  as  to  the  defenders,  the  factors,  selling  Emden  beans  for 
the  pursuer.  Though  the  letters  are  coincident  with  the  oats  being  sent 
to  him,  and  though  they  refer  to  prior  personal  communings,  yet  it  hap- 
pens that  the  beans,  although  expected  long  before,  and  announced,  do 
not  arrive  at  Leith,  and  are  not  sent  to  Glasgow  for  nearly  three  months 
thereafter.  The  pursuer  knew  that  he  still  owed  his  factors  a  balance 
on  his  account,  though  the  amount  was  unsettled. 

When  the  beans  were  sent  to  them,  as  his  factors,  for  sale,  he  might 
have  stipulated  that  the  price  of  the  goods  was  to  be  remitted  to  him 
without  any  claim  for  what  he  owed  them.  And  if  he  had  made  such  a  stipu- 
lation, and  if  they  had  accepted  such  a  restricted  commission,  and  acted 
on  it,  they  might  have  been  barred  from  bringing  forward  this  claim  of 
retention  against  the  price  of  the  beans.  But  the  beans  are  not  sent  to 
them  on  such  a  footing.  Not  many  additional  words  might  have  perhaps 
raised  the  case,  that  they  were  bound  either  to  refuse  to  act  on  the  new 
commission  to  them  as  factors,  or  at  least  to  apprize  him  of  the  condition 
under  which  they  held  it  must  be  subject.  But  taking  the  terms  as  we 
find  them,  of  the  letters,  and  all  additional  proof  being  renounced,  there 
is  nothing  in  the  correspondence  to  bar  the  claim  of  retention  for  the 
sum,  whatever  it  may  be,  confessedly  due  to  the  defender,  against  the 
price  of  the  goods  coming  into  their  hands  as  factors,  for  sale,  in  continu- 
ance of  the  transactions  between  the  parties. 

When  there  are  broad  general  principles  of  mercantile  law  applicable 
to  the  relation  and  transactions  of  parties,  I  apprehend  that  it  tends  to 
unsettle  all  clear  rules  of  adjustment  of  rights,  to  attempt,  without  express 
stipulation,  to  find  out,  on  nice  and  doubtful  construction  of  particular 
letters,  that  the  right  previously  existing  in  the  factor  had  been  waived 
and  given  up  by  him.  This  is  really  the  condition  to  which  the  case  is 
brought  on  principle.  The  pursuer  must  show  that  the  *factor,  r^oyr-i 
who  had  still  an  unsettled  balance,  had  given  up,  or,  by  acquies-  L  -I 
cence,  was  barred  from  stating,  his  right  of  retention  against  the  price  of 
the  goods  afterwards  sent  to  him,  as  factor,  to  be  sold.     This,  I  think,  is 


262  ROSS    ON    COMMERCIAL    LAW. 

the  state  of  the  question.     And  the  pursuer  has  failed,  in  my  opinion,  to 
establish  this  necessary  condition  of  his  reply  to  the  defender's  plea. 

That  the  amount  of  the  defender's  claim  is  unsettled,  it  has  been 
admitted,  does  not  exclude  the  right  of  retention ;  and  the  principle 
stated  by  Bell  is  very  important  in  reference  to  that  part  of  the  case. 
Well  then,  if  the  claim,  not  having  been  liquid,  as  it  is  called — that  is, 
not  settled  as  to  amount — is  no  objection  to  the  defender's  claim  of  reten- 
tion, there  is,  in  reality,  no  other  point  left  in  the  case. 

I  have  only  to  add,  that  it  is  very  plain  that  the  case,  as  argued  before 
the  lord  ordinary,  was  made  to  turn  on  the  questions  which  may  arise  as 
to  a  factor's  claim  on  the  bankruptcy  of  the  consigner.  Of  course  we 
need  not  consider  whether  the  defender's  claim  would  in  this  case  have 
been  excluded  by  the  supervening  bankruptcy  of  the  consigner.  But 
clear  it  is,  that  the  view  urged  upon  us,  of  separating  each  transaction 
between  consigner  and  factor,  is  one  which  can  be  competently  enter- 
tained only  on  the  bankruptcy  of  the  consigner,  supposing  it  even  then 
to  raise  any  obstacle  to  the  factor's  claim.  I  am  therefore  for  altering 
the  interlocutor  of  the  lord  ordinary,  satisfied  that  the  view  presented  to 
him  is  one  which  could  only  arise  on  the  bankruptcy  of  the  consigner, 
and  that  the  proper  principles  of  the  law  of  Scotland  as  to  retention  have 
been  overlooked. 

This  belongs  to  a  class  of  cases  arising  out  of  mercantile  transactions 
in  certain  very  common  and  important  relations  taking  place  in  the  busi- 
ness of  the  mercantile  world,  in  which  it  is  most  important  to  proceed  on 
general  principles,  if  we  find  any  in  the  law  which  governs  the  case,  and 
to  disregard  unsubstantial  distinctions  and  critical  commentaries  on  the 
correspondence  of  parties,  which  admittedly  do  not  profess  to  dispose  of 
the  point  in  question.  We  have  a  clear  principle  applicable  to  this  case, 
and  I  find  no  facts  which  can  exclude  its  application. 
r*^78n  *^o^^  CocKBTiRN. — I  am  of  the  same  opinion.  The  whole 
L  J  case  is  settled  when  we  get  possession  of  the  legal  rule; — that  is, 
that  a  factor  has  a  right  of  retention  not  only  on  each  individual  trans- 
action, but  that  he  is  entitled  to  retain  on  subsequent  consignments,  in 
payment  of  prior  unsettled  transactions.  This  is  the  rule,  and  it  is  a  very 
sensible  one,  and  well  adapted  to  regulate  ordinary  mercantile  transac- 
tions— always  excluding  the  cases  of  bankruptcy,  and  of  special  agree- 
ments. The  retention  of  a  factor  covers  his  right  to  commission,  not 
only  on  the  goods  in  his  hands,  but  on  prior  consignments,  unless  some 
special  agreement  can  be  shown  as  to  the  way  in  which  he  was  to  account 
for  the  goods,  which  would  have  the  effect  of  preventing  his  retaining 
his  commission,  or  the  two  transactions  were  separated  by  such  a  distance 
in  point  of  time  as  to  show  an  abandonment  of  it.  On  these  grounds, 
which  your  lordship  has  expressed  so  clearly,  I  concur. 

Lord  Murray. — There  are  two  points  to  be  attended  to  in  this  case — 
one  of  fact  and  the  other  of  law.  First,  was  there  here  a  continuous 
series  of  dealings  between  these  parties  ?  It  is  said  that  there  was  a 
chasm  in  their  correspondence  which  separated  the  transaction  of  the 
oats  from  the  consignment  of  the  beans.     It  does  not,  however,  appear 
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that  this  was  the  case ;  nor  is  it  necessary  that  there  should  be  continuous 
sales  every  week  or  every  month.  It  is  a  clear  rule,  that  where  a  party 
acts  as  factor  for  a  commercial  house,  he  has  a  right  of  retention  for  his 
balance,  over  what  comes  into  his  hands  in  that  capacity.  This  has  been 
the  case  since  Lord  Stair's  time,  and  I  should  be  sorry  to  throw  any  doubt 
upon  it. 

Lord  Wood. — The  parties  to  this  action  were  engaged  in  a  course  of 
transactions  as  consigner  and  as  factor.  It  was  agreed  between  them,  in 
reference  to  this  transaction,  that  there  was  to  be  only  one  commission 
on  purchase  and  sale,  and  a  dispute  arose  between  them  as  to  what  the 
amount  of  it  was  to  be.  The  factor  parts  with  possession  of  the  goods  in 
fulfilment  of  the  instructions  of  his  consigner.  Did  he  not  possess  a  right 
of  retention,  the  factor  would  be  left  to  his  ordinary  remedy  of  an  action 
for  his  commission.  Immediately  after,  *the  parties  begin  to  r:^q7Qn 
correspond  about  a  new  transaction,  and  a  consignment  of  beans  L  J 
comes  into  the  hands  of  Gibson  and  Clark,  in  their  capacity  of  factors. 
From  the  proceeds  of  these  beans  they  retain  their  commission.  It  is 
admitted  that  some  commission  was  due, — we  have  nothing,  however,  to 
do  with  the  amount  just  now.  All  that  we  have  to  consider  is,  whether 
Gibson  and  Clark  were  entitled  to  retain  their  commission  from  the  price 
of  the  beans.  In  his  statements  in  the  record  (Art.  3,)  the  pursuer  sets 
forth  that  the  beans  were  forwarded  to  the  defenders  on  the  understand- 
ing that  immediately  on  the  sale  they  should  remit  the  price  realized, 
under  deduction  of  the  charges.  At  one  time  I  had  some  difficulty  on 
this  point,  but  I  have  come  to  be  of  opinion  that  the  pursuer  had  not 
made  his  meaning  sufficiently  clear  to  the  defenders,  if  he  intended  that 
they  were  not  to  deduct  their  commission  on  the  oats  from  the  proceeds 
of  the  beans.  The  law  that  must  regulate  this  question  is  laid  down 
very  clearly  by  Mr.  Bell.  It  is  of  no  consequence  that  the  claim  in 
respect  of  which  retention  is  sought  is  illiquid,  and  the  transaction  may 
be  perfectly  separate  ;  the  fact  to  be  looked  to  is,  that  the  factor  parts 
with  the  goods  in  his  possession,  in  reliance  on  his  right  of  retention  over 
any  balance  that  may  remain  in  his  hands.  There  is  nothing  to  take  the 
case  out  of  the  ordinary  rules  as  to  a  factor's  retention. 

The  court  pronounced  the  following  interlocutor : — "  Having  heard 
parties'  procurators,  who  respectively  at  the  bar  renounced  further  pro- 
bation in  the  cause, — ^Alter  the  interlocutor  of  the  lord  ordinary  :  Find 
that  the  defenders,  employed  as  factors  by  the  pursuer,  had  a  right  of 
retention  against  the  proceeds  of  the  beans  sent  to  them  by  the  pursuer 
to  be  sold  for  him  by  them  as  factors,  and  which  price  they  received  by 
the  sale  thereof,  for  and  on  account  of  their  claim  for  commission  on  the 
preceding  transaction  in  which  they  purchased  a  quantity  of  oats  for  him, 
as  factors,  and  which  commission  was  unsettled  at  the  time  when  the 
pursuer  sent  to  them  the  said  beans  for  sale :  Find  that  the  pursuer  has 
failed  to  prove  that  there  was  any  agreement  or  understanding  at  the 
time  when  the  beans  were  so  sent  to  the  defenders  for  sale,  that  puggQ-i 
the  price  thereof  should  *be  remitted  free  of  any  claim  for  com-  L  J 
mission  on  the  preceding  transaction,  and  that  the  defenders  were  to  be 


264  BOSS    ON    COMMERCIAL    LAW. 

only  bound  to  make  the  same  good  in  an  action  contraria,  in  respect  of 
the  preceding  transaction  :  Therefore  sustain  the  defenders'  right  of  re- 
tention in  respect  of  said  commission  due  to  them  as  factors,  against  the 
price  of  the  beans  subsequently  coming  into  their  hands  as  factors  em- 
ployed by  the  pursuer:  Of  consent  of  parties,  before  farther  answer, 
remit  to  Mr.  James  Grindlay  Cowan,  to  report  on  the  amount  of  the 
commissioa  due  to  the  defenders  in  the  circumstances  of  the  case,  as 
disclosed  by  the  correspondence." 


PARTNERSHIP. 


IN  THE  ABSENCE  OF  EXPRESS  STIPULATIONS  BETWEEN  PARTNERS  AS  TO 
THEIR  RESPECTIVE  SHARES  IN  THE  PROFIT  AND  LOSS  OF  THE  BUSINESS 
OF  THE  OO-PARTNERY,  THERE  IS  NO  PRESUMPTION  IN  LAW  THAT  THE 
SHARES  OF  THE  PARTNERS  ARE  EQUAL  J  AND  THE  AMOUNT  OF  THEIR 
SEVERAL  SHARES  IS  A  QUESTION  OF  FACT  TO  BE  DETERMINED  BY  A 
CONSIDERATION  OF  THE  WHOLE  CIRCUMSTANCES  RELATING  TO  THE  PAR- 
TICULAR PARTNERSHIP;  BUT  IN  THE  ABSENCE  OF  ALL  CONTROLLING 
CIRCUMSTANCES,  EQUALITY  WILL  THEN  BE  PRESUMED  TO  HAVE  BEEN 
THE  INTENTION  OF  THE  PARTNERS. 

L— PEACOCK  V.   PEACOCK. 

March  4,  1809.— E.     2  Gamp.  B.  45. 

This  was  an  issue  out  of  chancery,  to  try  whether  the  plaintiff  was 
beneficially  a  partner  with  the  defendant  during  the  last  five  years,  and 
if  he  was,  for  what  share  not  exceeding  one  moiety  of  the  profits  ? 

The  defendant  is  a  law  stationer,  who  has  for  many  years  carried  on 
that  business  to  a  great  extent  in  Chancery  Lane.  The  plaintiff  is  his 
son,  and  was  bred  up  by  him  in  the  same  business.  In  March,  1803, 
the  plaintiff  came  of  age,  when  his  father  said  to  him,  "  You  shall  have 
15s.  a  week  till  October ;  the  books  will  then  be  made  up,  and  you  shall 
have  a  share ;  we  need  not  talk  of  the  share  till  October  comes ;  we 
shall  settle  it  then."  Soon  after,  he  told  his  apprentices,  that  his  son 
being  now  of  age,  would  be  as  much  their  master  as  himself.     When 


the  1st  of  October  arrived,  he  changed  the  firm,  wrote  Peacocks 


[*382] 


over  his  door,  opened  a  new  set  of  books,  and  *from  that  time, 
in  every  possible  way,  represented  his  son  as  his  co-partner.  The  latter 
likewise  acted  in  all  respects  as  a  partner,  and  applied  to  business  with 
assiduity  and  steadiness.  But  no  settlement  ever  took  place  as  to  what 
share  the  son  should  have.  Till  1806,  he  continued  to  take  only  15s  a 
week  from  the  receipts.  The  defendant  then  said,  that  from  not  keeping 
regular  accounts,  he  did  not  know  what  his  profits  were,  and  could  not 
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ascertain  the  share  his  son  should  have  j  but  that  till  some  arrangement 
was  formed,  his  son  should  take  £1  a  week,  and  he  himself  should  take 
£8  a  week,  out  of  which  he  was  to  defray  the  expenses  of  the  establish- 
ment. They  went  on  nearly  on  this  footing  till  within  a  few  months 
back;  when  a  qViarrel  taking  place,  the  father  turned  the  *n  out  of 
doors,  and  took  in  another  partner,  giving  him  a  third  of  his  business. 
The  son  then  filed  a  bill  in  chancery  against  the  father  as  his  oo- partner, 
for  a  discovery  and  to  account.  The  father  in  his  answer  denied  the  ex- 
istence of  the  partnership;  whereupon  this  issue  was  directed. 

Park  for  the  plaintiff  contended  that  he  was  clearly  a  partner  with 
his  father,  and  that  as  the  share  to  which  he  was  entitled  was  left  inde- 
finite, the  law  must  presume  it  to  be  a  moiety. 

The  Attorney-General  contra,  insisted,  that  although  there  was  a 
partnership  as  between  them  and  the  rest  of  the  world,  yet  as  no  terms 
of  partnership  were*  ever  agreed  upon,  inter  se,  the  son  was  merely  his 
father's  servant,  and  entitled  as  such  to  a  compensation  for  his  work  and 
labour. 

Lord  Ellenborough. — "The  fiftieth  part  of  the  evidence  adduced 
would  have  been  sufficient  to  establish  a  partnership  as  between  these 
parties  and  the  rest  of  the  world.  This  being  established,  the  presump- 
tion of  law  is,  that  they  are  partners  inter  se.  Such  presumption  might 
have  been  repelled.  A  man  who  renders  himself  liable  to  third  persons 
as  a  partner,  may,  in  truth,  be  the  mere  agent  or  servant  of  his  supposed 
co-partner,  and  entitled  only  to  fixed  wages.  But  in  the  present  case, 
the  presumption  of  law,  instead  of  being  repelled,  is  confirmed.  The 
l-^„„q-.  *defondant  evidently  gave  his  son  a  beneficial  interest  in  his 
L  J  business,  leaving  the  amount  to  be  settled  when  the  books  should 
be  balanced.  There  is  no  pretence,  however,  for  saying,  that  the  plain- 
tiff is  entitled  to  a  moiety  of  the  profits;  and  the  jury  must  consider 
what  is  a  fair  and  just  proportion  for  the  father  to  give,  and  the  son  to 
expect,  after  what  has  passed  between  them." 

The  jury  found  that,  since  October  1,  1803,  the  plaintiffs  had  been 
entitled  to  a.  fourth  part  of  the  profits  of  the  partnership  trade. 


*II.— CAMPBELL'S   TRUSTEES   v.   THOMSON. 

March  26,  1829.— S.     7  S.  650.    House  of  Lords,  Feb.  14, 1831."  B  W.  &  S.  16. 

The  late  Archibald  Campbell,  writer  to  the  Signet,  after  serving  an 
apprenticeship  of  five  years,  entered,  in  1798,  into  the  office  of  the 
defender,  Mr.  Thomson,  as  a  clerk.  He  remained  in  that  situation  till 
1813,  when  he  became  a  partner  with  Mr.  Thomson.  By  the  pursuers 
it  was  alleged,  that  he  was  admitted  as  such  in  January,  while  Mr. 
Thomson  stated  that  he  was  not  so  till  April.  Mr.  Campbell  did  not 
contribute  any  capital;  but  it  was  alleged  that  he  was  possessed  of 
superior  qualifications  as  a  man  of  business;  that  he  was  one  of  Mr. 
Thomson's  nearest  relations ;  and  that  that  gentleman  had  arrived  at  an 
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age  whea  he  had  become  desirous  to  be  relieved  from  the  fatigues  of 
business.  In  admitting  that  Mr.  Campbell  had  become  a  partner  in 
April,  1813,  Mr.  Thomson  at  the  same  time  alleged  that  his  share  was 
limited  to  one-third  of  the  profits ;  but  there  was  no  written  contract,  and 
there  was  no  evidence  in  the  books  or  otherwise  to  show  that  such  was 
the  agreement  or  understanding  of  parties.  Mr.  Campbell  died  in  1823, 
having  left  a  trust-deed  in  favour  of  the  pursuers,  who  brought  an  action 
against  Mr'.  Thomson,  concluding  against  him,  first,  for  payment  of  cer- 
tain alleged  arrears  of  salary  due  to  Mr.  Campbell,  as  a  clerk,  from  1798 
to  1813;  and,  secondly,  to  account  to  them  for  one-half  of  the  profits 
from  1813  till  the  death  of  Mr.  Campbell  in  1823.  Mr.  Thomson  denied 
that  there  were  any  such  arrears,  or  that  he  was  liable  to  account  ^j^oQA^ 
*for  more  than  one-third  of  the  profits.  The  main  question,  <-  J 
therefore,  came  to  be,  whether  the  pursuers  were  entitled  to  demand  one- 
half  of  the  profits,  or  were  only  entitled  to  one-third,  agreeably  to  Mr. 
Thomson's  admission  ? 

On  the  part  of  Mr.  Thomson  it  was  contended,  that  there  was  no  uni- 
versal rule  of  law  establishing  a  presumption  of  equality  in  partnership ; 
that  it  was  a  question  of  circumstances  to  be  decided  by  a  jury;  and  that 
although,  no  doubt,  the  institutional  writers  stated  that  equality  was  to 
be  presumed,  yet  this  dictum  rested  on  the  supposition  that  the  contri- 
butions had  been  equal.  Accordingly,  in  the  case  of  Peacock  v.  Peacock, 
a  remit  had  been  made  to  a  jury  from  the  Court  of  Chancery  in  England, 
to  ascertain  the  extent  of  a  partner's  share,  where  there  had  been  no 
equality  of  contribution ;  and  Lord  Ellenborough  told  the  jury,  that  they 
were  to  take  into  consideration  all  the  circumstances,  and  say  what  was 
a  just  and  fair  proportion  ;  and  the  jury,  on  a  view  of  the  whole  circum- 
stances, had  found  a  fourth.  The  same  rule  had  also  been  acted  on  by 
the  second  division,  in  the  recent  case  of  Russell  v.  Anderson.  In  the 
present  case,  however,  there  had  been  no  equality  in  contribution. — Mr. 
Thomson  being  possessed  of  a  long  established  and  valuable  business — 
of  skill  and  experience  equal  at  least  to  that  of  Mr.  Campbell;  and 
although  that  gentleman,  no  doubt,  contributed  professional  skill  and 
industry,  yet  he  did  not  advance  any  capital,  nor  bring  any  addition  to 
the  business,  and  therefore  it  was  impossible  to  presume  equality;  con- 
sequently, the  pursuers  were  not  entitled  to  an  accounting  for  more  than 
one-third. 

On  the  other  hand,  it  was  maintained  by  the  pursuers,  that  in  the 
absence  of  any  written  evidence  to  establish  the  extent  of  a  partner's 
share,  the  presumption  by  the  law  of  Scotland  was  equality;  and  that 
the  same  appeared  to  be  the  law  of  England  from  the  doctrine  laid  down 
by  Lord  Eldon  in  the  case  of  Peacock,  when  the  verdict  came  to  be  ap- 
plied, on  which  occasion  his  lordship  had  observed,  that  the  result  of 
the  issue  appeared  to  him  to  be  extraordinary,  because,  "  as  no  distinct 
share  was  ascertained  by  force  of  any  express  contract  between  r+ggg-i 
*them  (the  partners,)  they  must,  of  necessity,  be  equal  partners,  L  J 
if  partners  in  anything;"  that  the  case  of  Russell  had  been  decided  on 
a  specialty,  it  having  been  shown  from  the  books  that  the  parties  had 
settled  on  the  footing,  first  of  one-sixth,  and  latterly  of  one-third;  but 
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that  the  general  rule  had  been  recognised  in  the  case  of  M'Whirter  v. 
Guthrie-;  and  that  although  it  was  true  that  Mr.  Campbell  advanced  no 
capital,  yet,  in  a  business  of  the  nature  in  question,  he  contributed  what 
was  more  valuable,  superior  professional  qualities,  and  relieved  Mr. 
Thomson  of  the  irksome  details  of  the  business ;  and,  besides,  he  had 
allowed  his  share  of  profits  to  remain  in  Mr.  Thomson's  hands,  so  that 
even  in  this  view  he  might  be  considered  as  having  contributed  capital. 

The  lord  ordinary  at  first  remitted  the  case  with  certain  -findings  to 
the  Jury  Court,  December  9,  1828,  7  S.  150  j  but  the  pursuers  having 
reclaimed,  and  the  court  having  some  doubts  of  the  competency  of  the 
interlocutor,  recalled  it  of  consent,  and  remitted  to  his  lordship  to  re- 
consider whether  the  case  should  be  remitted  to  the  Jury  Court,  or 
reported  to  them  upon  cases.  When  the  cause  came  before  his  lordship, 
he  reported  it  on  cases,  "  deeming  it  of  material  importance  that  the  dif- 
ferent points  of  the  cause  should  be  determined  by  the  lords." 

On  the  cause  coming  to  be  advised. 

Lord  Balgray  observed. — "  That  if  it  were  necessary  to  ascertain 
whether  there  were  arrears  of  salary,  and  the  amount  of  them,  it  might 
be  proper  to  remit  to  the  Jury  Court,  but  that  he  was  disposed  to  think 
that  it  must  be  held  that  they  were  abandoned  by  Mr.  Campbell  when 
he  was  admitted  as  a  partner ;  and  the  question  therefore  came  to  be, 
seeing  that  there  was  no  evidence  on  the  subject,  what  was  the  rule  or 
the  presumption  of  law  as  to  the  amount  of  the  share  ?  In  mercantile 
companies,  the  extent  of  capital  contributed  by  each  of  the  partners  may 
be  of  much  importance  in  fixing  the  share ;  but  there  is  a  distinction  in 
regard  to  professions,  where  mental  qualifications,  and  not  capital,  are  of 
r*5!8fin  *'^^  chief  importance.  In  *this  latter  case,  it  is  natural  to  pre- 
L  J  sume  equality ;  and  this  is  in  accordance  with  the  general  rule 
of  law.  Mr.  Campbell's  share  must  therefore  be  held  to  have  been  one- 
half." 

Lord  President. — "  If  it  had  not  been  for  the  case  of  Peacock,  and 
the  opinion  of  Lord  Ellenborongh,  no  difficulty  would  have  existed  in 
my  mind,  because,  according  to  the  law  of  Scotland,  the  presumption  is 
for  equality.  It  is  immaterial  that  no  capital  was  contributed,  because 
a  person's  mind  and  exertions  may  be  more  valuable  than  capital." 

Lord  Craigie  thought  "  that  it  was  impossible  in  all  cases  to  presume 
equality,  and  therefore  was  for  a  remit  to  the  Jury  Court  to  ascertain 
the  fact." 

Lord  Gillies. — "Although  there  are  certainly  two  questions — one 
relative  to  the  clerkship,  and  another  to  the  partnership,  yet  they  are 
intimately  connected,  and  ought  not  to  be  considered  separately.  The 
equitable  view  is,  that  on  being  admitted  a  partner,  Mr.  Campbell  aban- 
doned all  claim  for  any  sums  which  might  be  due  to  him  for  his  services 
as  a  clerk;  and  that  this  was  one  of  the  considerations  operating  on  Mr. 
Thomson's  mind  in  admitting  him  a  partner.  The  fact  of  partnership 
being  admitted,  the  question  comes  to  be,  what  is  the  extent  of  the  share 
held  by  each  of  the  partners?  By  the  law  of  Scotland,  the  presumption 
is  for  equality ;  and  such  appears  to  be  the  rule  in  England,  from  the 
opinion  delivered  by  Lord  Eldon  in  the  case  of  Peacock.     A  different 
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rule,  no  doubt,  is  said  to  have  been  laid  down  by  Lord  Ellenborough ;  but 
my  opinion  coniocides  with  that  of  Lord  Eldon.  But  suppose  the  case 
were  sent  to  a  jury,  the  result  must  be  a  verdict  finding  equality,  because 
there  is  confessedly  no  evidence  as  to  the  extent  of  the  share;  and,  in 
the  absence  of  evidence,  it  is  the  duty  of  the  judge  to  tell  the  jury  that 
they  must  find  equality,  so  that  a  remit  to  the  Jury  Court  is  super- 
fluous." 

Lord  President. — "  Whatever  may  be  the  rule  of  the  law  of  Eng- 
land, I  am  clear  that,  according  to  the  law  of  Scotland,  the  rule  is 
equality." 

*The  court  accordingly  "  found,  that  it  is  established  by  writ-  r#oo--i 
ten  evidence,  that  a  co-partnery  was  entered  into  in  January,  L  J 
1813,  in  respect  of  which  all  previous  claims  on  the  part  of  Mr.  Camp- 
bell must  be  presumed  to  have  been  passed  from  and  discharged;  fur- 
ther, that  the  presumption  of  law  is,  that  there  was  to  be  an  equal  par- 
ticipation in  the  profits  of  the  business  between  the  two  partners ;  and 
quoad  ultra,  remitted  to  the  lord  ordinary  to  proceed  as  should  be  just." 
The  defender  appealed  to  the  house  of  lords. 

Argued  for  the  Appellant. — The  court  below  have  misapprehended 
the  rule  laid  down  by  the  institutional  writers.  That  rule  is,  not  that 
there  shall  be  an  equal  participation  of  profits,  but  that  the  profits  shall 
be  divided  on  a  principle  of  equality,  having  reference  to  the  amount  of 
the  stock  contributed.  Thus,  if  one  partner  shall  contribute  two-thirds, 
and  another  a  third,  and  there  is  no  stipulation  as  to  the  proportion  in 
which  the  profits  are  to  be  divided,  the  law  does  not  presume  that  they 
shall  be  equally  divided — that  is,  that  each  partner  shall  receive  one-half, 
but  that  they  shall  be  divided  on  the  principle  of  equality,  meaning  that 
the  one  shall  get  two-thirds,  and  the  other  one-third.  But  where  the 
parties  are  at  issue  as  to  the  value  of  the  amount  of  the  stock  contributed, 
the  question  must  be  submitted  to  a  jury,  who  will  take  all  the  circum- 
stances into  consideration,  arising  either  from  the  relative  position  of  the 
partners,  their  comparative  skill,  experience,  means  of  enlarging  the 
business,  and  the  probabilities  of  the  one  succeeding  to  the  other,  and 
will  arrive  at  the  result  as  to  what  is  the  true  contribution  of  stock, 
whether  consisting  of  capital,  money,  clients,  &o.,  and  from  that  be  able 
to  fix  the  proportion  of  the  profits  which  ought  to  be  drawn  by  each  of 
them.  This  was  the  course  followed  in  the  English  case  of  Peacock  v. 
Peacock,  which  is  in  accordance  with  the  doctrines  of  Stair  and  Erskine, 
and  the  decision  of  the  Court  of  Session  in  the  case  of  Anderson  v.  Rus- 
sell. But  the  court  below,  proceeding  on  a  misapprehension  of  the  word 
equality,  have  found,  from  the  mere  fact  of  partnership,  that  there  must 
be  an  equal  participation  of  profits ;  and  this  they  did  without  r+ggg-i 
taking  *any  evidence  as  to  the  comparative  value  of  the  stock  L  J 
contributed. 

2.  In  regard  to  the  cross-appeal,  the  appellant  was  always  ready  to  go 
into  an  inquiry  as  to  the  matter  of  fact,  whether  all  claims  by  Campbell 
as  clerk  had  not  been  settled ;  but  on  this  there  was  satisfactory  evidence 
before  the  court. 

Argued  for  Re^ondents. — Where  there  is  no  special  contract  between 
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partners  fixing  the  rate  at  which  the  profits  are  to  he  divided,  the  estab- 
lished rule  of  the  law  of  Scotland  is,  that  they  shall  be  equally  divided. 
It  is  so  laid  down  by  Lord  Stair  and  by  Erskine,  and  was  so  decided  in 
the  cases  of  Brock  and  M'Whirter;  and  in  England  was  recognized  by 
Lord  Eldon  in  the  case  of  Peacock. 

2.  Although  the  respondents  were  willing  to  have  acquiesced  in  the 
judgment  of  the  court  below  relative  to  Campbell's  claims  as  a  clerk,  yet, 
in  order  to  keep  the  question  open,  they  have  appealed,  on  the  ground 
that  the  decision  was  pronounced  without  any  evidence,  and  merely  on 
the  supposition  that,  because  Campbell  was  admitted  a  partner  in 
January,  1813,  it  was  probable  he  would  renounce  all  previous  existing 
claims. 

This  was  a  gratuitous  assumption  not  warranted  by  the  facts. 

Lord  Wtnfokd. — «  My  lords,  it  appears  to  me  that  the  cases  to  which 
counsel  have  referred  are  decisive  of  that  now  under  your  lordships' 
consideration.  The  judgment  of  the  Court  of  King's  Bench,  in  the 
case  of  Peacock  v.  Peacock,  does  not  seem  to  me  to  be  at  all  afiected  by 
the  decision  of  my  Lord  Eldon  in  the  Court  of  Chancery.  I  have 
looked,  also,  to  another  authority,  greater  than  that  of  the  noble  lords  I 
have  mentioned.  In  questions  of  Scotch  law,  the  opinions  of  Scotch 
lawyers  ought  to  prevail  over  that  of  the  highest  legal  authorities  in  this 
country.  The  opinion  of  my  Lord  Stair  is  directly  opposed  to  that  of 
the  Court  of  Session.  The  question,  my  lords,  is,  Whether,  when  there 
is  no  agreement  as  to  any  specific  share  of  partnership  property,  the 
court  is  bound,  upon  a  presumption  of  law,  to  say  that  the  profit  and 
loss  must  be  divided  into  equal  shares  ?  In  the  court  below,  the  lord 
r*q8qT  O'^di'i^i'y  ^^"i  decided  that  it  ought  to  be  sent  to  a  jury,  to  *con- 
L  J  sider,  under  all  the  circumstances  of  the  case,  what  the  propor- 
tion should  be.  The  Court  of  Session,  however,  considered  the  decision 
of  the  lord  ordinary  incorrect,  and.  took  upon  themselves  to  declare  that 
it  must  be  taken  as  a  clear  principle  of  law,  that  where  there  is  no  ex- 
press contract  fixing  the  rights  of  the  parties,  the  partnership  property 
and  the  partnership  profits  must  be  equally  divided.  My  lords,  I  can- 
not help  thinking,  that  if  that  were  the  law,  it  would  be  highly  fit  that 
it  should  be  well  understood,  in  order  that  the  consequences  of  that  legal 
presumption  might  be  guarded  against ;  the  application  of  such  a  prin- 
ciple will  prevent  many  partnerships,  which  are  beneficial  to  both  parties, 
and  especially  to  the  party  who  takes  the  smaller  share,  from  being 
formed.  What  person  who  is  in  the  possession  of  an  established  busi- 
ness, and  of  good-will  of  that  business,  would  take  a  clerk  into  partner- 
ship with  him,  if,  by  the  mere  efi"ect  of  taking  him  into  partnership,  he 
was  to  confer  upon  such  clerk  an  equal  share  of  all  the  profits,  and  a 
portion  of  the  good-will  which  he  had  acquired,  and  which  he  might  sell 
for  a  valuable  consideration  ?  Such  a  law  must  prevent  young  men  from 
being  advanced  from  the  situation  of  clerks  to  the  more  respectable  and 
more  permanent  situation  of  partners.  My  lords,  whatever  the  conveni- 
ence and  inconvenience  of  the  rule  may  be,  if  the  law  is  so  settled,  your 
lordships,  sitting  judicially,  must  decide  according  to  it.  I  cannot,  how- 
ever, think  that  it  is  so  settled  j  the  contrary  appears  to  be  clearly  the 
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understanding  of  Lord  Stair.  Lord  Stair  says, '  Society/  that  is  partner- 
ship, '  may  he  described  a  contract  for  communicating  the  profit  or  loss 
of  that  which  is  brought  into  the  society  proportionably,  according  to 
the  share  and  interest  of  each  partner ;'  so  that  if  they  have  different 
shares  or  interests,  a  division  according  to  the  proportion  of  partnership 
in  each  share  or  interest  must  be  made.  '  It  is  true,'  says  that  learned 
writer,  '  that  if  there  appear  no  inequality  in  the  stock  of  the  partners, 
when  no  proportion  is  expressed,  equal  share  of  profit  and  loss  are  un- 
derstood.' He  was  writing  before  there  was  a  jury  court  in  Scotland, 
when  the  judges  were  called  upon  to  decide  the  question  of  law  and  fact; 
and  I  take  Lord  Stair  to  say  nothing  more  than  that  which  I  ventured 
to  intimate  to  your  lordships  a  long  time  ago  *as  my  opinion,  r^icqqm 
that  if  I  were  to  direct  a  jury,  or  were  I  sitting  in  a  situation  to  L  J 
exercise  an  opinion,  both  upon  the  law  and  the  fact,  I  should  say,  '  If 
there  be  no  evidence  to  guide  my  judgment,  I  will  make  the  division 
equal ;  I  will  look  at  the  circumstances,  and  I  will  infer  from  the  cir- 
cumstances the  intention  of  the  parties ;  but  if  there  is  no  circumstance 
inducing  the  court  to  give  more  to  one  than  to  the  other,  then  the  shares 
should  be  equal.'  But  let  us  see  what  Lord  Stair  says  further :  <  Or  if 
the  skill  or  industry  of  some  of  the  partners  be  of  great  importance,  the 
society  may  consist  in  these  terms, — that  those  persons  shall  have  no 
share  of  the  loss,  and  shall  have  such  a  share  of  the  profit,  according  to 
the  sentence  of  Sulpitius ;  but  if  such  inequality  of  industry,  &c.,  appear 
not' — that  is,  if  no  such  circumstance  appear, — '  the  sentence  of  Mucius 
rejecting  such  inequality  of  shares  is  just,  and  there  is  no  contrariety 
between  the  opinions  of  both.'  If  the  circumstances  of  both  parties  are 
the  same,  their  shares  are  to  be  equal.  If  one  brings  more  capital,  or  if 
one  was  in  possession  of  a  business  to  which  he  admits  the  other  to  a  par- 
ticipation, it  is  to  be  considered  whether  these  advantages  do  not  entitle 
him  to  a  larger  share  of  the  profits  of  the  concern.  Now,  in  this  very 
case,  a  man  in  an  established  business  takes  a  young  man  into  partner- 
ship ;  the  good-will  which  the  first  partner  has  is  a  marketable  article,  as 
much  as  any  part  of  the  stock  in  trade.  Does  not  that  advantage  create 
an  inequality  ?  Again,  it  is  fair  to  presume  that  he  who  has  been  in  the 
business  a  long  time  has  more  knowledge  of  the  business  than  the  young 
man  just  admitted  into  the  concern.  There  were  those  circumstances, 
therefore,  to  be  considered  by  the  court,  in  deciding  whether  the  share 
should  be  equal  or  unequal ;  and  I  cannot  help  thinking  it  would  be 
gross  injustice  if,  in  such  a  case,  the  question  of  the  amount  of  share  be 
not  sent  to  a  jury.  Your  lordships  cannot  take  upon  yourselves  to  settle 
the  proportion  of  the  parties.  I  think,  with  humble  deference,  that  if 
you  did,  your  lordships  would  be  assuming  a  duty  you  are  unequal  to  the 
discharge  of  Perhaps  I  have  had  as  much  experience  in  these  matters 
as  most  of  your  lordships ;  but  I  profess  myself  totally  incompetent  to 
settle  such  a  question.  The  fittest  persons  to  decide  a  case  of  this  sort 
are  a  jury  of  ^merchants.  The  case  of  Brock  v.  Brown  is  re-  r*QQ-i-i 
ferred  to;  but  that  case  does  not  appear  to  me  to  affect  this  ques-  L  J 
tion.  The  Court  of  Session  did  not  decide  that  they  would  not  give  un- 
equal shares ;  all  that  was  decided  in  that  case  was,  they  could  not  allow 
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one  of  the  partners  to  claim  for  labour  performed.  I  think  the  court 
were  perfeotlj  right  in  that  decision ;  for  the  moment  a  partnership  is 
established,  there  is  an  end  of  any  implied  contract  for  service,  and  the 
parties  could  be  considered  only  as  partners,  and  not  as  master  and  ser- 
vant. The  opinion  of  Lord  Stair  is  supported  by  the  judgment  of  Lord 
Bllenborough,  which  is  expressly  in  point  upon  the  present  occasion.  It 
is  supposed  Lord  Eldon's  opinion  differs  from  that  of  Lord  Ellenborou^. 
If  it  had  appeared  to  me  that  there  was  ground  for  that  supposition,  I 
should  have  thought  that  this  case  ought  not  to  be  decided  till  we  had 
an  opportunity  of  consulting  Lord  Eldon  ;  but  I  think  that  it  is  not  the 
case.  Lord  Eldon  must  have  thought  that  a  different  proportion  might 
be  given,  or  his  lordship  would  not  have  directed  an  issue  to  ascertain 
the  amount  of  the  shares  of  the  parties.  His  lordship  must  be  taken  to 
have  held  that  the  jury  were  to  decide  upon  the  quantum.  When  the 
case  eame  back,  his  lordship  was  surprised  at  the  quantum  found  by  the 
jury.  What  led  the  noble  lord  to  express  that  surprise  I  do  not  know. 
It  cannot  be  taken  from  hence,  I  think,  that  he  thought  that  the  jury 
had  nothing  to  do  with  the  quantum  at  all,  but  merely  that  the  appor- 
tionment which  they  found  was  not  a  just  one.  Under  these  circum- 
stances, my  lords,  unless  my  noble  and  learned  friend  on  the  woolsack 
should  differ  with  me,  I  should  humbly  move  your  lordships  that  this  in- 
terlocutor be  reversed,  and  that  the  matter  be  sent  back  to  the  Court  of 
Session,  with  a  direction  to  send  an  issue  to  the  jury  court  to  ascertain, 
under  all  the  circumstances  of  the  case,  what  is  the  fair  proportion  of 
this  business  to  which  this  party  was  entitled." 

Lord  Chancellor  BROtrGHAM. — "My  lords,  I  so  entirely  agree  in 
the  view  which  the  noble  lord  has  just  taken  of  this  case,  that  I  should 
not  have  troubled  you  with  a  single  observation,  further  than  doing  my- 
l-^qqn-|  self  the  honour  of  seconding  his  *proposition,  had  this  not  been 
L  J  a  case  where  the  opinion  of  your  lordships  does  not  go  to  affirm 
the  judgment;  and  your  lordships  are  aware  that  in  such  circumstances 
it  is  generally  deemed  fit,  for  the  satisfaction  of  the  parties,  and  out  of 
respect  to  the  court  below,  to  assign  reasons  for  the  reversal.  I  shall 
therefore  shortly  follow  my  noble  and  learned  friend  in  stating  my  view 
of  the  case.  My  lords,  the  point  to  which  I  wish  to  call  the  attention  of 
the  house  is  this  :  It  is  said  to  be  the  presumption  of  law,  that  where 
there  is  a  partnership,  there  is  to  be  an  equal  participation  in  the  profits 
of  the  business.  Now,  my  lords,  for  this,  as  a  presumption  of  law,  it  is 
correctly  stated  by  my  noble  and  learned  friend,  that  there  exists  no 
ground.  If  it  had  been  put  as  a  presumption  of  fact,  I  could  have  better 
understood  the  statement.  If  I  were  trying  at  Nisi  Prius  the  question, 
what  proportion  the  partners  in  a  concern  were  severally  entitled  to, — 
that  being  the  question  of  fact  sent  to  a  jury  by  Lord  Eldon  in  Peacock 
v.  Peacock,  and  tried  afterwards  by  Lord  Ellenborough, — ^I  should  be 
disposed  to  advise  the  jury,  that  the  matter  of  equal  division  would  be  a 
convenient  doctrine  of  fact,  and  form  the  ground  for  a  convenient  in- 
ference to  be  drawn  in  the  absence  of  other  evidence;  but  that  would  be 
only  supposing  there  was  no  other  evidence  in  the  cause — that  would  be 
supposing,  above  all,  that  if  there  was  any  other  evidence  which  could 
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be  found  to  alter  the  proportions,  that  evidence  must  furnish  the  rule ; 
and  that  would  be  an  additional  ground  for  saying,  that  it  must  be  a  pre- 
sumption of  fact,  and  not  of  law ;  but  here  the  court  confound,  as  it  ap- 
pears to  me,  the  presumption  of  fact  and  the  presumption  of  law,  and 
make  that  a  presumption  of  law  which,  if  admitted,  excludes  all  question 
of  fact ;  cadit  questio  as  to  the  fact  the  moment  you  allow  that,  in  the 
absence  of  a  written  contract,  the  law  holds  the  shares  to  be  equal.  My 
lords,  this  is  a  proposition  as  to  which  I  think  the  court  have  been  mis- 
led by  a  case  which  does  not  appear  to  have  been  very  explicitly  stated, 
and  which  does  not  seem  to  have  excited  very  great  attention.  Their 
doctrine  goes  this  length,  that  whatever  the  circumstances, — taking,  for 
instance,  the  case  of  a  banker's  clerk  who  is  admitted  into  the  house, — 
unless  there  be  a  special  contract  to  exclude  the  legal  presumption,  the 
legal  ^presumption  shall  give  him  an  equal  share  of  the  profits,  r^onqn 
and  shall  exclude  all  evidence  of  the  fact,  and  all  consideration  L  J 
of  the  particular  circumstances  of  each  case.  To  that  doctrine,  which 
this  interlocutor  has  embodied,  I  cannot,  any  more  than  my  noble  friend, 
accede  in  point  of  law.  My  noble  and  learned  friend,  if  he  was  sitting 
at  Nisi  Prius  directing  a  jury,  would  very  probably  take  that  for  the 
ground  of  his  direction,  as  being  the  convenient  division,  in  the  total 
absence  of  other  evidence  to  break  in  upon  it.  It  is,  certainly,  the  line 
I  should  adopt  in  dealing  with  the  question  of  fact ;  and  having  taken 
the  opportunity  afforded  by  one  of  the  learned  chief  justices  sitting  near 
us,  as  the  argument  proceeded,  I  find  that  he  has  no  doubt  upon  this 
subject.  When  a  case  appears  so  clear,  which  has  been  otherwise  decided 
below,  a  person  doubts  sometimes  whether  he  is  not  taking  too  confi- 
dent a  view  of  the  case ;  and  I  wished  to  know  whether  the  opinion  and 
judgment  of  that  learned  judge  confirmed  my  own ;  and  I  have  received 
an  intimation,  that  his  clear  opinion  is  precisely  the  same  as  that  stated 
by  my  noble  and  learned  friend,  and  to  which  I  entirely  accede,  that 
where  there  is  no  evidence-^not  shutting  out  evidence,  but  where  there 
is  none — ^he  should  in  all  cases  direct  a  jury  to  take  into  consideration 
the  fairness  of  an  equal  division,  but  not  discountenancing  evidence — 
rather  courting  evidence — rather  regretting  that  there  was  no  evidence 
— and  only  having  recourse  to  that  presumption  in  the  last  resort,  for 
want  of  evidence.  This  is  not  the  doctrine  of  the  court  below ;  for  they 
say,  we  do  not  court  evidence — we,  on  the  contrary,  father  shut  it  out  j 
for  we  conceive  we  are  bound  to  give  effect  to  this,  as  a  legal  presump- 
tion to  overrule  it.  My  lords,  it  is  more  satisfactory,  in  deciding  on 
appeals  from  the  Scotch  courts,  where  it  can  be  done,  to  refer  to  cases 
in  the  courts  of  Scotland  than  in  those  of  England.  Nevertheless,  the 
greatest  deference  is  due  to  the  authority  of  English  courts,  whether  of 
common  law  or  of  equity,  in  mercantile  questions;  because  our  law  in 
that,  purports  to  proceed  on  the  same  principles  as  theirs ;  and  I  should 
with  difficulty  attempt  to  select  any  one  chapter  of  the  Scotch  mercan- 
tile law  which  differs  in  its  principle,  or  is  intended  to  differ  in  its  princi- 
ple, though  there  may  be  in  some  respects  a  difference  in  its  details,  from 
the  law  of  ^England.  Undoubtedly,  if  the  cases  in  the  Scotch  pgg^-i 
courts  had  been  founded  on  different  principles,  and  running  in  L  J 
August,  1858.— 18 
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an  opposite  direction  to  ours,  we  should  have  been  bound  to  prefer  their 
authority  j  but  there  appears  to,  be  no  distinction.  I  will  first  say  a  word 
with  respect  to  the  authority  of  the  civil  law,  for  I  see  that  is  adverted 
to  in  some  of  the  text  writers.  I  deny  that  the  civil  law  is  of  direct  au- 
thority in  the  Scotch,  any  more  than  it  is  in  the  English  common  law. 
Much  respect  is  due  to  the  wisdom  of  the  makers  of  and  the  practisers 
under  that  venerable  system  of  jurisprudence,  recommended  by  its  great 
antiquity,  by  the  number  of  ages  during  which  it  existed,  by  the  number- 
less millions  of  people  whose  various  concerns  it  regulated  during  those 
ages,  and,  above  all,  by  its  beautiful  symmetry,  by  its  unexampled  pre- 
cision and  fulness,  by  the  consistency  in  principle  with  themselves  of  all 
the  arrangements  of  that  code ;  nevertheless,  it  has  no  direct  weight  as 
an  authority  in  the  courts  either  of  Scotch  or  English  law,  whatever 
deference  it  may  claim  as  a  monument  of  the  wisdom  of  old  times,  and 
the  ability  of  learned  men.  But  if  there  is  any  one  department  in  which 
the  authority  of  the  civil  law  shall  not  be  taken  to  rule  points  in  our  day, 
it  is  that  of  mercantile  jurisprudence,  where  the  defective  nature  of 
ancient  commercial  dealings  and  commercial  institutions  connected  with 
them,  and  growing  out  of  them,  necessarily  makes  that  code  of  far  less 
weight  than  in  other  cases.  I  deny  not  that  the  rule  laid  down  in  this 
interfocutor  was  the  rule  of  the  civil  law — ^it  may  be  taken  to  have  been 
so;  and  that,  in  order  to  exclude  the  equality  of  shares  of  profits,  it  was 
requisite  that  there  should  be  an  express  stipulation,  in  the  absence  of 
which  an  e^ual  division  was  held  to  be  the  presumption — ^I  may  say  the 
presumption  of  law — not  to  the  extent  of  excluding  an  express  contract, 
but  to  the  extent  stated  in  this  interlocutor.  But  I  not  only  deny  the  au- 
thority of  the  civil  law  as  a  direct  authority,  I  deny  the  weight  of  it,  the 
general  deference  to  it,  in  aquestion  of  mercantile  law,  in  mercantile  times, 
and  in  a  mercantile  country.  Then  the  authorities  of  the  English  law 
are  the  other  way.  Permit  me  to  observe,  that  as  to  questions  of  partner- 
ship, though  one  court  in  this  country  has  peculiarly  the  cognizance  of 
these — namely,  the  court  of  equity — ^inasmuch  as  at  law  partners  are 
P^oqr-j  *considered  as  one  and  the  same  person,  yet  when  that  difficulty 
L  J  is  got  over  by  sending  an  issue  to  trial,  the  question  of  the  shares 
of  the  partners  came  with  peculiar  advantage  under  the  cognizance  of  a 
learned  judge  like  Lord  BUenborough,  and  a  jury  of  merchants  in  the 
city  of  London,  than  which  judge  no  one  had  ever  greater  experience  in 
mercantile  law,  and  than  which  juries  no  men  are  better  enabled  to  de- 
cide on  such  matters  by  their  judicial  experience,  .as  well  as  by  their 
mercantile  habits.  It  appears  in  the  report  of  the  ease  of  Peacock  v. 
Peacock,  that  Lord  Ellenborough  entertained  no  doubt  whatever  ;  he  ex- 
cluded at  once  the  idea  of  equal  division,  and  directed  the  jury  to  take 
all  the  circumstances  into  their  account ;  who  found  one-fourth  on  the 
grounds  stated  and  the  facts  proved,  to  be  the  proper  division.  And  it 
is  not  Lord  Ellenborough's  decision  alone  on  which  I  proceed  here,  but 
Lord  Eldon's,  for  he  sent  the  very  question  to  a  jury ;  but  if  he  had 
held  that  there  was,  in  the  absence  of  a  written  contract,  a  presumption 
of  law  in  favour  of  equality,  it  would  have  been  fruitless  to  have  done 
more  than  send  the  question  :  Are  A.  and  B.  partners  ?  for  the  first 
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branch  of  the  issue  ;  and  then  for  the  second  :   Is  there  anything  in 
their  connection  with  each  other  to  alter  by  special  contract  the  pre- 
sumption of  law  in  the  absence   of  an   express  agreement  ?    These 
would  have  been  the  questions  Lord  Eldon  would  have  sent  to  the 
jury ;  and  when  the  record  came  back,  instead  of  merely  making  an 
observation  in  disparagement  of  the  verdict — for  it  amounted  to  no 
more — he  would  at  once  have  said  they  had  determined  a  question  he 
had  never  sent  to  them ;  but  if  he  had  said  so,  it  would  have  been  in 
disparagement   of  his  own  order  in  directing  the  issue,  for  he  had 
directed  them  to  inquire  what  was  the  share  and  amount;  and  all  he 
appears  to  have  said  on  the  matter  afterwards  coming  before  him  was  : 
'  I  do  not  exactly  see  on  what  ground  the  jury  came  to  that  conclusion.' 
If  his  lordship  had  known  as  much  as  my  noble  and  learned  friend,  or 
as  Lord  EUenborough,  of  what  passes  in  Guildhall,  he  would  not  have 
expressed  his  surprise  ;  for  it  is  not  uncommon  in  London  that  the 
fourth  part  should  be  the  proportion  in  the  case  of  father  and  son. 
There  was  no  new  trial  directed  by  Lord  Eldon.     It  is  said  the  party 
acquiesced  in  it,  and  therefore  he  was  satisfied ;  *but  it  appears  r^nqoT 
that  it  was  only  as  to  the  question  of  fact,  the  exact  proportion  L        J 
of  one-fourth,  that  Lprd  Eldon  felt  a  doubt,  not  seeing  how  that  was 
established.     But  if  he  had  not  intended  to  send  that  to  the  jury  as  a 
question  of  fact,  as  it  appears  to  me.  Lord  Eldon  would  have  set  it  right 
when  it  came  before  him.     Now,  my  lords,  such  being  the  only  matter 
laid  before  us  with  respect  to  English  law,  how  stands  the  Scotch  law, 
as  it  appears  from  cases,  or  the  authority  of  text  writers  ?    Lord  Stair 
has  been  alluded  to — the  high  authority  of  Lord  Stair — by  my  noble 
and  learned  friend.     Erskine's  is  nothing  in  derogation  of  that  autho- 
rity, when  accurately  viewed.   Lord  Bankton's  is  an  express  affirmance 
of  it ;  and  then  your  lordships  have  the  case  which  has  been  cited  here, 
and  to  the  accuracy  of  that  report  I  hear  no  objection  urged  on  the 
other 'side  of  the  bar — ^the  case  of  Bussell  v.  Anderson.     There  you  find 
the  learned  judge  is  dealing  with  this  very  proposition.     He  does  not 
accede  to  the' proposition  of  law  as  a  general  one,  for  he  considers  it  to 
apply  only  to  the  case  of  parties  associating  on  equal  terms,  both  in 
stock  and  labour.     In  point  of  law,  the  party  founds  his  plea  on  the 
equal  rights  of  partners,  from  which  he  derives  those  funds,  that  if 
there  be  not  indisputable  evidence  of  a  different  arrangement,  equal 
rights  must  be  presumed.     What  is  meant  by  equal  rights,  strictly 
applies  to  the  shares  you  have  equal  rights  to,  shares  which  may  be 
equal  or  unequal,  according  to  the  circumstances  of  the  case.     He  deals 
with  this  as  the  proposition.     He  cites  Lord  Stair  and  Lord  Bankton  ; 
he  then  states,  that  where  there  is  room  for  doubt,  it  must  be  sent  to 
the  Jury  Court.     He  then  cites  Peacock  v.  Peacock ;  and  he  supposes 
the  case  of  a  clerk  admitted  as  a  partner  into  Sir  William  Forbes's  bank- 
ing house,  and  holds  that  it  could  not  be  supposed  in  such  a  case — 
though  for  this  the  respondent  must  contend — that  he  would  be  entitled 
to  an  equal  share  of  the  profits  with  the  heads  of  that  house.   This  is  an 
authority  on  all-fours,  and  there  is  no  decision  on  the  other  side. 

"  My  lords,  upon  these  grounds,  taking  it  simply  as  a  question  of 
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Scotch  law,  deciding  nothing  further — as  it  ought  to  be  our  rule  in  no 
case  to  go  further  than  the  question  before  us — saying  nothing  at  all 
about  Peacock  v.  Peacock,  except  to  explain  *the  discrepancy 
L  J  which  is  inaccurately  supposed  to  have  existed  between  the 
Court  of  Equity  and  the  learned  judge  at  Nisi  Prius — saying  nothing 
respecting  the  law,  except  as  a  question  of  Scotch  law,  established  by 
the  decision  of  a  learned  judge,  established  by  the  text  writers  of  the 
greatest  eminence — upon  these  grounds,  I  concur  with  my  noble  and 
learned  friend  in  advising  your  lordships  to  reverse  the  decision,  and 
remit  the  cause  to  the  Court  of  Session,  in  order  that  they  may  send  the 
question  to  the  Jury  Court,  as  they  were  in  the  course  of  doing,  but  for 
the  impediment  thrown  in  their  way  by  the  erroneous  position  laid 
down.  But  I  would  strongly  recommend  to  the  parties  to  make  an 
arrangement  themselves  and  take  one-third,  and  then  we  shall  hear  no 
more  of  it,  and  they  will  save  a  great  expense." 

The  Lord  Advocate  submitted,  « that  on  the  cross-appeal,  whatever 
this  house  might  do  ih  regard  to  the  question  of  partnership,  they  ought 
to  decide  that  Mr.  Campbell  had  waived  all  claims  for  further  payment 
for  his  services  as  clerk  when  taken  into  partnership." 

LoED  Chancelloe,. — "  This  appears  to  be  also  a  matter  of  fact  proper 
to  be  submitted  to  a  jury ;  both  questions  should  be  disposed  of  in  the 
same  way,  by  reversing  the  interlocutor  so  far  as  appealed  from  in  the 
original  and  in  the  cross-appeal,  and  remitting  the  cause  to  the  Court  of 
Session,  with  an  instruction  to  them  to  direct  an  issue  or  issues  to  be 
tried  by  a  jury  with  regard  to  the  whole  matters  in  dispute  between  the 
parties." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutors,  so 
far  as  complained  of,  be  reversed ;  and  it  is  further  ordered.  That  the 
cause  be  remitted  back  to  the  lords  of  session,  of  the  first  division,  in 
Scotland,  with  instructions  to  them  to  direct  an  issue  or  issues  to  be 
tried  by  a  jury,  which  issue  or  issues  shall  include  the  whole  matters  in 
dispute  between  the  parties  in  this  cause ;  or  to  proceed  otherwise  in  the 
said  cause  as  they  shall  deem  just,  and  shall  be  consistent  with  this 
judgment. 


r*aQQi  *!•  ^^  *^®  return  of  the  case  of  Peacock  v.  Peacock  to  chancery, 
L  ^y°J  Lord  Bldon  appears  to  have  disapproved  of  the  doctrine  laid  down  by 
Lord  EUenborough  in  the  trial  of  the  issue.  At  the  same  time,  if  Lord  Bldon 
was  of  opinion  that  the  presumption  of  law  was  in  favour  of  the  shares  of  part- 
ners being  ec[ual,  in  the  absence  of  express  stipulation  on  the  subject,  it  is  diffi- 
cult to  see  why  his  lordship  remitted  to  a  jury  'to  determine  what  share  of  the 
profits  of  the  copartnery  the  plaintiff  had.  In  Peacock  v.  Peacock,  16  Ves.  5.6, 
his  lordship  is  reported  to  have  observed  as  follows  : — "  The  father  employed 
his  son  in  his  business,  and,  as  is  frequently  done  by  a  father,  meaning  to  in- 
troduce his  son,  the  business  was  carried  on  in  the  name  '  Peacock  and  Co.'  It 
appeared  to  me  that  the  son,  insisting  that  he  had  a  beneficial  interest,  must  be 
entitled  to  an  equal  moiety,  or  to  npthing ;  that  as  no  distinct  share  was  ascer- 
tained by  force  of  any  express  contract  between  them,  they  must  of  necessity  be 
equal  partners,  if  partners  in. anything.  In  that  view,  the  result  of  the  issue 
that  was  directed,  appears  to  be  extraordinary.    The  proposition  being  that  the 
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son  was  interested  in  some  share  not  exceeding  a  moiety,  the  jury  in  some^Way, 
upon  the  footing  of  quantum  meruit,  held  him  entitled  to  a  quarter.  I  have  no 
conception  how  that  principle  can  be  applied  to  a  partnership.  The  parties, 
however,  considered  themselves  bound  by  that  verdict." 

2.  In  relation  to  this  matter,  Mr.  Justice  Story,  in  a  note  to  his  Commentaries 
on  the  Law  of  Partnership,  observes  : — "  In  Farrar  v.  Beswick,  1  Mood,  and 
Rob.  527,  Mr.  Justice  Parke  held  the  same  doctrine  as  Lord  Bldon,  and  said : 
'  Where  a  partnership  is  found  to  exist  between  persons,  but  no  evidence  is 
given  to  show  in  what  proportions  the  parties  are  interested,  it  is  to  be  presumed 
that  they  are  interested  in  equal  moieties.'  It  is  true,  that  in  the  case  of 
Thompson  v.  Williamson,  7  Bligh,  R.  432 ;  S.  C.  5  Wils.  and  Shaw,  16,  a  doubt 
was  thrown  upon  this  doctrine,  as  a  doctrine  of  the  common  law,  by  Lord 
Wjnford  and  Lord  Brougham  ;  but  I  cannot  think  that  it  is  successfully  main- 
tained by  the  reasoning  contained  in  their  opinions.  Each  of  these  learned 
judges  admitted  on  that  occasion,  that  if  there  is  nothing  to  guide  the  judgment 
of  the  court  to  give  unequal  shares,  there  is  no  rule  for  them  to  go  by  but  to 
givein  ec[ual  shares.  What  is  this  but  afiSrming,  that  in  the  absence  of  all  con- 
trolling circumstances  leading  to  a  different  conclusion,  the  presumption  of  law 
is,  that  the  partners  are  to  take  in  equal  shares.  But  it  is  not  an  irresistible 
presumption,  for  where  there  are  circumstances  which  demonstrate  that  the 
partners  in  the  particular  case  did  in  fact  intend,  or  from  the  general  habit  and 
custom  of  their  trade  and  business,  under  the  like  circumstances,  must  be  fairly 
presumed  to  have  intended  to  share  in  a  different  proportion,  there  is  not  the 
slightest  difSculty  in  admitting,  *that  the  presumption  of  law  ought  to  r^qoni 
yield  to  the  presumption  of  fact,  as  legally  presumptions  ordinarily  do  L  J 
m  other  cases.  And  this  is  what  seems  to  have  been  intended  by  Lord  Eldon, 
in  his  opinion  in  Peacock  v.  Peacock,  16  Ves.  49,  56  ;  and  was  explicitly 
avowed  by  Mr.  Baron  Parke,  in  Farrar  v.  Beswick,  (1  Mood,  and  Rob.  527.) 
The  real  difficulty  lies  in  holding  that,  where  there  is  an  inequality  in  the  stock, 
or  skill,  or  services,  or  experience,  of  the  different  partners,  any  one  or  more  of 
those  circumstances  alone,  or  in  conjunction  with  other  circumstances,  equally 
indeterminate  and  unequivocal,  should  overcome  the  ordinary  presumption  of 
law  of  equality  of  shares  between  the  partners.  Now,' Lord  Ellenborough,  in 
Peacock  v.  Peacock,  2  Camp.  R.  45,  seems  to  have  acted  upon  the  ground  that, 
in  every  such  case  of  inequality,  there  was  no  such  presumption  of  law  what- 
ever to  govern  it ;  but  that  it  was  open  for  the  jury  to  take  into  consideration 
all  the  circumstances,  if  the  suit  were  at  law,  or  for  the  court,  if  the  suit  were  in 
equity,  and  to  adjudge  the  proportions,  not  upon  any  supposed  contract  between 
parties  actually  established,  but,  as  it  were  ex  ceguo  et  bono,  as  upon  a  quaniumi 
meruit.  It  was  in  this  view  that  Lord  Eldon  seems  to  have  expressed  his  dis- 
approbation of  the  doctrine,  because  it  assumed  to  overthrow  a  presumption  of 
law  (and  it  would  not  have  been  materially  different,  if  it  were  a  presumption 
of  fact)  upon  indeterminate  circumstances,  which  might  be  urged  with  more  or 
less  effect  to  a  jury,  but  which  carried  no  certainty  as  to  the  positive  intent  or 
contract  of  the  parties.  ...  If,  by  the  custom  of  any  particular  trade  or  busi- 
ness under  the  like  circumstances,  the  rule  was  general  to  give  a  fixed  propor- 
tion— as,  for  example,  a  fourth  to  one  partner,  and  three-fourths  to  another,  on 
account  of  the  inequality  of  capital,  or  skill,  or  experience,  or  age,  or  the  rela- 
tion- of  parent  and  child,  that  might  properly  control  the  pres«mption  of  law : 
for  it  would  amount  to  strong  presumptive  evidence,  that  the  partners  intended 
to  contract  upon  the  usual  terms.  But  where  there  are  no  such  circumstances, 
and  nothing  determinate  in  the  evidence,  but  all  rests  upon  conjecture,  at  best 
admitting  of  various  force  and  application,  what  ground  is  there  to  presume  a 
contract  for  a  quantum  meruit  f  The  more  reasonable  ground  would  seem  to 
be,  that  the  parties  meant  to  treat  with  each  other  upon  a  footing  of  equality,  or 
to  waive  the  inequality,  as  a  matter  of  liberality,  or  bounty,  or  parental  or  filial 
affection,  or  proximity  of  blood,  or  personal  friendship.  There  seems  also  to  be 
very  gteat  uncertainty  in  the  application  of  the  doctrine ;  for  from  such  indeter- 
minate and  vague  circumstances,  very  different  conclusions  might  be  drawn  by 
different  juries  and  different  courts  ;  and  it  seems  far  more  convenient  to  adopt 
a  general  rule  of  interpretation  of  the  intention  of  the  parties,  in  the  absence  of 
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r*/in!?1  ^°y  *express  or  implied  agreement  or  visage,  as  to  the  apportionment 
L  J  of  the  profits.  Cases  may  indeed  arises,  where  the  presumption  fairly 
would  be,  that  the  parties  were  to  share  the  profits  only  in  moieties,  and  not  the 
capital — as,  for  example,  in  the  case  of  a  partnership  between  a  father  and  a 
son,  where  the  father  supplied  the  whole  capital.  However  this  may  be,  the 
judges  of  the  Scottish  Cpurt  of  Session  adopted  the  doctrine  of  Lord  Bldon  in 
the  case  of  Thompson  v.  Williamson,  1  Bligh,  432  ;  S.  C.  5  Wilson  and  Shaw, 
16 ;  7  Shaw  and  Dunton,  No.  338  ;  but  it  was  overturned  in  the  house  of  lords 
by  the  decision  of  Lords  Wynford  and  Brougham.  Mr.  Bell  and  Mr.  Erskine 
maintain  the  same  doctrine  as  the  Court  of  Session,  2  Bell,  Comm.  B.  7,  ch.  1, 
pp.  614,  615,  5th  edit. ;  Brsk.  Inst.  B.  3,  tit.  3,  ?  19.  Nor  does  it  appear  to  me 
that  the  doctrine  of  Lord  Stair,  1  Stair,  Inst.,  B.  1,  tit.  16,  ?  3,  is  intended  to  be 
different,  notwithstanding  the  suggestion  of  Lord  Wynford.  In  Gould  v.  Gould, 
6  Wend.  R.  263,  the  Court  of  Errors  of  New  York  held  that,  in  the  absence  of 
all  proof  to  the  contrary,  partners  will  be  presumed  to  be  equally  interest-ed  in 
the  partnership  funds.    See  Harrison  v.  Sterry,  5  Cranch,  289." 


IN  ORDER  TO  CONSTITUTE  A  REAL  PARTNERSHIP,  THERE  MUST  BE  A  COM- 
MUNION OF  PROFIT  AND  LOSS  ;  AND  A  LOAN  OF  MONET  TO  A  FIRM  BY 
A  RETIRING  PARTNER,  AT  LEGAL  INTEREST,  AND  WITH  AN  ADDITIONAL 
ANNUITY  FOR  A  CERTAIN  TERM  OF  YEARS,  IS  NOT  A  CONTINUANCE  OF 
THE  PARTNERSHIP. 

GKACE    V.  SMITH. 
Easter  Term,  l^TB.— E.     2  W.  Bl.  991. 

Assumpsit  for  goods  sold  and  delivered.  On  trial  at  the  sittings  after 
last  term,  verdict  for  the  defendant;  and  now  Davy  moved  for  anew 
trial,  the  verdict,  as  he  said,  being  contrary  to  law  and  evidence. 

De  G-rey,  C.  J.,  reported,  that  this  was  an  action  brought  against 
Smith  alone  as  a  secret  partner  with  one  Robinson,  to  whom  the  goods 
were  delivered,  and  who  became  bankrupt  in  1770.  That  on  the  30th 
of  March,  1767,  Smith  and  Robinson  entered  into  partnership  for  seven 
r*4.nn  y^*'^^'  ^^^  ^^  *^®  November  afterwards,  some  disputes  arising, 
L  J  they  *agreed  to  dissolve  the  partnership.  The  articles  were  not 
cancelled,  but  the  dissolution  was  open  and  notorious,  and  was  notified 
to  the  public  on  the  17th  of  November,  1767.  The  terms  of  the  disso- 
lution were,  that  all  the  stock  in  trade  and  debts  due  to  the  partnership 
should  be  carried  to  the  account  of  Robinson  only.  That  Smith  was  to 
have  back  £4200,  which  he  brought  into  the  trade,  and  £1000  for  the 
profits  then  accrued  since  the  commencement  of  the  partnership  :  That 
Smith  was  to  lend  Robinson  £4000,  part  of  this  £5200,  or  let  it  remain 
in  his  hands  for  seven  years  at  five  per  cent,  interest,  and  an  annuity  of 
£300  per  annum,  for  the  same  seven  years.  For  all  which  Robinson 
gave  bond  to  Smith.  In  June,  1768,  Robinson  advanced  to  Smith  £600 
for  two  years'  payment  of  the  annuity  and  other  sums  by  way  of  interest 
and  gratuities,  aiid  other  large  sums  at  different  times,  to  enable  him  to 
pay  the  partnership  debts,  Smith  having  agreed  to  receive  all  that  was 
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due  to  the  partnership,  and  to  pay  its  debts,  but  at  the  hazard  of  Kobin- 
Bon.  That  on  the  1st  of  August,  1768,  the  demands  of  Smith  were  all 
liquidated  and  consolidated  into  one, — viz.,  £5200  due  to  him  on  the 
dissolution  of  the  partnership  :  £1500  for  the  remaining  five  years  oi 
the  annuity,  and  £300  for  Smith's  share  of  a  ship :  in  all  £7000,  for 
which  Robinson  gave  a  bond  to  Smith.  That  on  the  22d  of  August, 
1769,  an  assignment  was  made  of  all  Eobinson's  effects  to  secure  the 
balance  then  due  to  Smith,  which  was  stated  to  be  £10,000.  Soon  after 
the  commission  was  awarded. 

Davy,  for  the  plaintiff,  insisted  that  the  agreement  between  Robinson 
and  Smith  was  either  a  secret  continuance  of  the  old  partnership,  or  a- 
secret  commencement  of  a  new  one,  being  for  the  retiring  partner  to 
leave  his  money  in  the  visible  partner's  hands,  in  order  to  carry  on  his 
trade,  and  to  receive  for  it  twelve  and  a  half  per  cent,  profit,  which  could 
not  be  fairly  done,  unless  it  be  understood  to  arise  from  the  profits  of  the 
trade ;  and  that  he  ought  therefore  to  be  considered  as  a  secret  partner. 
And  he  relied  much  on  a  case  of  Bloxham  and  Fourdrinier  v.  Pell  and 
Brooke,  tried  at  the  same  sittings,  (7th  of  March,  1775,)  before  Lord 
Mansfield  in  the  King's  Bench,  as  in  point.  "  This  was  also  a  partner- 
ship for  seven  years  between  *Brooke  and  Pell;  but  at  the  end  r,|:jno-i 
of  one  year  agreed  to  be  dissolved,  but  no  express  dissolution  was  <-  J 
had.  The  agreement  recited  that  Brooke  being  desirous  to  have  the 
profits  of  the  trade  to  himself,  and  Pell  being  desirous  to  relinquish  his 
right  to  the  trade  and  profits,  it  was  agreed  that  Brooke  should  give  Pell 
a  bond  for  £2485,  which  Pell  had  brought  into  the  trade,  with  interest 
at  five  per  cent.,  which  was  accordingly  done.  And  it  was  farther  agreed, 
that  Brooke  should  pay  to  Pell  £200  per  annum  for  six  years,  if  Brooke 
so  long  lived,  as  in  lieu  of  the  profits  of  the  trade;  and  Brooke  covenants 
that  Pell  should  have  free  liberty  to  inspect  his  books.  Brooke  became 
a  bankrupt  before  anything  was  paid  to  Pell.  And  this  action  being 
brought  for  a  debt  incurred  by  Brooke  in  the  course  of  trade.  Lord  Mani5- 
field  held  that  Pell  was  a  secret  partner.  This  was  a  device  to  make 
more  than  legal  interest  of  money,  and  if  it  was  not  a  partnership  it  was 
a  crime.  And  it  shall  not  lie  in  the  defendant  Pell's  mouth  to  say,  -  It 
is  usury,  and  not  a  partnership.' " 

Grose  and  Adair,  for  the  defendant,  argued,  that  the  present  case  is 
very  distinguishable  from  that  of  Bloxham  and  Pell.  Pell  was  to  be  paid 
out  of  the  profits  of  the  trade,  as  appears  from  the  covenant  to  inspect 
the  books,  which  else  would  be  useless.  His  annuity  was  expressly 
given,  as  and  in  lieu  of  those  profits.  It  was  contingent  in  another  view, 
as  it  depended  on  the  life  of  Brooke,  by  whom  those  profits  were  to  be 
made.  In  our  case  the  annuity  is  certain,  not  casual ;  it  does  not  depend 
on  carrying  on  the  trade,  nor  to  cease  when  that  is  left  off,  but  is  due 
out  of  the  estate  of  Robinson.  It  is  not  a  necessary  dilemma  that  it  must 
be  either  usury  or  partnership.  It  may  be,  and  probably  was,  a  premium 
for  the  good-will  of  the  trade.  Two  thousand  guineas  is  no  uncommon 
price  for  turning  over  the  profits  of  a  trade  so  beneficial,  that  it  appears 
to  have  been  rated  at  £1000  to  each  partner  in  the  space  of  less  than 
eight  months.     And  whether  that  sum  is  agreed  to  be  paid  at  once,  or 
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by  seven  instalments,  it  is  the  same  thing.  Besides,  whether  there  be 
or  be  not  a  secret  constructive  partnership,  is  a  question  proper  for  a 
jury,  who  have  here  decided  it  on  consideration  of  all  the  circumstances. 
r*4.fi!n  *^^  GrRET,  C.  J. — The  only  question  is,  what  constitutes  a 
L  J  secret  partner  ?  Every  man  who  has  a  share  of  the  profits  of  a 
trade  ought  also  to  bear  his  share  of  the  loss.  And  if  any  one  takes  part 
of  the  profit,  he  takes  a  part  of  that  fund  on  which  the  creditor  of  the 
trader  relies  for  his  payment.  If  any  one  advances  or  lends  money  to  a 
trader,  it  is  only  lent  on  his  general  personal  security.  It  is  no  specific 
lien  upon  the  profits  of  the  trade,  and  yet  the  lender  is  generally  inte- 
rested in  those  profits  :  he  relies  on  them  for  repayment.  And  there  is 
no  difference  whether  that  money  be  lent  de  novo  or  left  behind  in  trade 
by  one  of  the  partners  who  retires.  And  whether  the  terms  of  that  loan 
be  kind  or  harsh,  makes  also  no  manner  of  difference.  I  think  the  true 
criterion  is,  to  inquire  whether  Smith  agreed  to  share  the  profits  of  the 
^trade  with  Kobinson,  or  whether  he  only  relied  on  those  profits  as  a  fund 
of  payment :  a  distinction  not  more  nice  than  usually  occurs  in  questions 
of  trade  or  usury.  The  jury  have  said  this  is  not  payable  out  of  the 
profits ;  and  I  think  there  is  no  foundation  for  granting  a  new  trial. 

GotTH),  J. — Same  opinion. 

Blackstone,  J. — Same  opinion.  I  think  the  true  criterion  (when 
money  is  advanced  to  a  trader)  is  to  consider  whether  the  profit  or  pre- 
mium is  certain  and  defined,  or  casual,  indefinite,  and  depending  on  the 
accidents  of  trade.  In  the  former  case  it  is  a  loan  (whether  usurious  or 
not,  is  not  material  to  the  present  question,)  in  the  latter  a  partnership. 
The  hazard  of  loss  and  profit  is  not  equal  and  reciprocal,  if  the  lender 
can  receive  only  a  limited  sum  for  the  profits  of  his  loan,  and  yet  is 
made  liable  to  all  the  losses,  all  the  debts  contracted  in  the  trade,  to  any 
amount. 

Nares,  J. — Same  opinion. 

Kule  discharged. 


r*4041  *'*^   AGREEMENT  BETWEEN    TWO    OR  MORE    PARTIES    TO  PTTR- 
L  -I        CHASE  GOODS  IN   THE   NAME  OF   ONE  OP  THEM,  AND  TO  TAKE 

ALIQUOT  SHARES  OF  THE  PURCHASE,  BUT  NOT  TO  BE  JOINTLY  CON- 
CERNED IN  THE  RESALE  OF  THEIR  SHARES,  DOES  NOT  CONSTITUTE 
THE  PARTIES  TO  SUCH  AGREEMENT  PARTNERS  j  AND  ON  THE  FAILURE 
OF  THE  OSTENSIBLE  PURCHASER  THE  OTHER  PARTIES  ARE  NOT  LIABLE 
FOR  THE  WHOLE  PRICE  AS  PARTNERS  WITH  HIM,  UNLESS  THEY  HAVE 
PERMITTED  THE  OSTENSIBLE  PURCHASER  TO  HOLD  THEM  OUT  TO  THE 
SELLER  AS  JOINTLY  ANSWERABLE   WITH   HIM   FOR  THE   PRICE. 

I.— HOARE    V.    DAWES. 
AprU  22,  1780.— E.    Douglas,  R.  371. 
Tecis  was  an  action  for  money  lent  and  advanced,  which  was  tried 
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before  Lord  Mansfield,  at  the  last  sittings  at  Guildhall,  and  a  verdict 
found  for  the  defendants. 

On  Friday,  the  14th  of  April,  the  solicitor-general  obtained  a  rule  to 
show  cause  why  there  should  not  be  a  new  trial ;  and  this  day  the  case 
came  on  to  be  argued,  when  the  facts  appeared,  from  his  lordship's  report, 
to  be  as  follow: — 

The  plaintiffs,  who  were  bankers,  had  advanced  a  sum  of  money  on 
certain  tea-warrants  of  the  East  India  Company  to  Contencin,  a  broker, 
who  deposited  the  tea-warrants  with  the  plaintiffs  as  a  security,  and  also 
gave  them  his  note  of  hand  for  the  sum  advanced.  He  had  been  employed 
by  a  number  of  persons,  of  whom  the  defendants  were  two,  to  purchase 
a  lot  of  tea  at  the  East  India  Company's  sale,  of  which  they  (together 
with  himself)  were  to  have  separate  shares,  the  lots  being,  in  general,  too 
large  for  any  one  dealer.  The  practice  at  such  sales  is,  for  the  company 
to  give  a  warrant  or  warrants  to  the  broker  or  purchaser,  for  the  delivery 
of  the  quantity  of  tea  purchased,  on  payment  being  made.  At  the  time 
of  the  sale,  £25  per  cent,  is  advanced,  and  is  forfeited,  unless  the  whole 
is  paid  on  the  third,  which  is  the  last  day  of  payment.  If  paid  sooner 
allowance  is  made  for  prompt  payment.  The  warrants  are  often  pledged, 
and  money  raised  upon  them,  generally  *considerably  less  than  r^AnfL-i 
the  supposed  value  of  the  tea.  It  happened,  however,  in  this  L  -I 
instance,  between  the  time  of  the  deposit  of  the  warrants  with  the  plain- 
tiffs, and  the  time  when  the  payment  was  to  be  made  at  the  India  house, 
that  the  value  of  the  tea  sunk  so  much  as  to  be  considerably  under  the 
amount  of  the  sum  advanced.  The  broker,  in  the  meantime,  had  become 
a  bankrupt,  and  had  informed  the  plaintiffs  who  his  employers  were,  all 
of  whom,  except  the  defendants,  were  since  either  dead  or  become  bank- 
rupts. The  shares  of  the  defendants  were  to  be  two-sixteenths  of  the 
whole  lot.  The  ground  of  the  action  was,  that  all  the  employers  of  the 
broker  were  to  be  considered  as  partners,  and  jointly  and  severally  liable 
for  the  whole.  The  defendants  owed  nothing  upon  their  own  two-six- 
teenths. There  was  not  any  joint  concern  in  the  re-disposal  of  the  tea. 
The  defendant  produced  several  bankers  and  brokers,  (of  whom  Contencin 
was  one,)  who  said,  they  had  had  frequent  transactions  of  this  sort,  (it 
being  a  very  usual  speculation,)  and  they  always  understood,  that  the 
only  security  was  the  pledge,  and  the  personal  security  of  the  broker, 
unless  where  the  principals  were  inquired  after,  and  declared,  which  was 
very  rarely  done.  That,  as  the  practice  was  to  advance  considerably 
under  the  supposed  value  of  the  tea,  and  it  was  also  usual  to  stipulate, 
that  if  the  money  was  not  repaid  within  a  certain  time  the  lender  might 
sell,  the  warrant  was  of  itself  a  general  and  sufficient  security.  Contencin 
said  that  tea-warrants  were  considered  as  cash,  and  passed  by  delivery. 
On  the  other  side,  in  answer  to  this  evidence,  the  plaintiffs  having  at 
first  rested  their  case  on  the  fact,  that  there  were  persons  behind  the 
curtain  for  whom  the  broker  acted,  two  witnesses  were  called.  One  of 
them,  one  Cartony,  a  tea-dealer,  swore  that  a  broker  had  once  borrowed 
some  money  for  him  on  tea-warrants  from  the  plaintiffs,  and  that  the 
value  of  the  tea  having  fallen  under  the  sum  advanced,  and  the  broker 
having  failed,  he  had  paid  the  difference,  considering  himself  as  liable. 
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The  other  was  a  person  who  had  also  dealt  in  tea,  and  in  loans  of  this 
sort,  and  he  swore  that  his  idea  had  always  been  that  the  persons  behind 
the  curtain  were  liable ;  but  upon  cross-examination  he  said,  he  never 
knew  any  loss  happen,  nor  any  demand  actually  made  on  the  broker's 
employers. 

r*4nfi1  *^°^^  Mansfield  said,  when  the  rule  was  moved  for,  that  he 
L  -I  was  very  glad  the  motion  had  been  made,  that  the  question  might 
be  re-considered.  That  at  first  at  the  trial  he  was  of  opinion  with  the 
plaintiffs,  thinking  this  was  a  case  of  sleeping  partners,  but  that  before 
the  end  of  the  cause  he  was  very  clear,  that  the  different  employers  were 
only  liable  for  their  own  shares. 

The  Solicitor-  General,  Dunning,  and  Davenport,  for  the  plaintiffs  : 
— Bearcroft,  Lee,  and  Wood,  for  the  defendants. 

Lord  Mansfield ^I  considered  this  at  first  as  a  case  of  dormant 

partners.  The  law  with  respect  to  them  is  not  disputed,  viz.,  that  they 
are  liable  when  discovered,  because  they  would  otherwise  receive  usu- 
rious interest  without  any  risk ;  but  towards  the  end  of  the  cause  the 
nature  of  the  transaction,  and  of  these  loans,  was  more  clearly  explained, 
and  I  was  satisfied  with  the  verdict,  and  am  now  confirmed  in  my  opinion. 
The  evidence  of  Cartony  is  irrelevant,  because  he  said  the  broker  bor- 
rowed the  money  for  him ;  and  besides,  he  did  not  dispute  the  demand. 
Is  this  a  partnership  between  the  buyers  ?  I  think  it  is  not ;  but  merely 
an  undertaking  with  the  broker  by  each,  for  a  particular  quantity.  There 
is  no  undertaking  by  one  to  advance  money  for  another,  nor  any  agree- 
ment to  share  with  one  another  in  the  profit  or  loss.  The  broker  un- 
dertakes to  buy  and  sell,  but  makes  no  advance  without  the  security  of 
the  tea-warrants,  which  are  considered  as  cash,  and  pass  by  delivery  like 
East  India  bonds.  These  warrants  are  pawned  with  the  lender,  but  the 
broker  has  no  power  to  pledge  the  personal  security  of  the  principals. 
He  cannot  sell  the  warrants,  and  borrow  more  money  on  such  personal 
security.  It  makes  no  difference  whether  specific  tea  or  the  warrants  are 
delivered  at  the  sale.  It  would  be  most  dangerous  if  the  credit  of  a  per- 
son who  engages  for  a  fortieth  part,  for  instance,  should  be  considered  as 
bound  for  all  the  other  thirty-nine  parts.  Non  hcec  in  fcedera  veni.  The 
witnesses  did  not  merely  speak  to  opinion,  but  to  matter  of  fact,  and  their 
own  dealings.  They  said  the  money  was  lent  to  the  broker  alone.  Some- 
r*4.07n  *™®^'  indeed,  lenders  have  required  to  know  the  *principals, 
L  -I  they  did  not  trust  the  broker  alone ;  but  all  others  who  do  not  ask 
after  the  principals  do.  The  note  is  given  as  a  collateral  security  per- 
sonally by  the  holder  of  the  warrant,  not  in  the  character  of  a  partner 
with  other  persons,  nor  as  a  broker  for  them. 

WiLLBS  and  Ashhurst,  Justices,  of  the  same  opinion. 

BuLLER,  J. — This  is  a  very  plain  case.  The  plaintiffs  had  no  reason 
to  consider  the  broker  as  a  partner  with  the  other  persons,  for  though  he 
had  a  share  he  did  not  act  or  appear  as  a  partner,  nor  were  they  part- 
ners as  among  themselves.  They  had  never  met  or  contracted  together 
as  partners.  If  this  transaction  were  sufficient  to  constitute  a  partner- 
ship a  broker  would  have  it  in  his  power  to  make  500  persons  partners, 
who  had  never  seen  nor  heard  of  one  another,  or  might  at  his  pleasure 


PARTNERSHIP,  283 

convert  his  principals  into  partners  or  not,  without  any  authority  from 
them,  by  taking  joint  or  separate  warrants. 

The  rule  discharged. 


II.— COOPE   V.    EYRE. 
Trinity  Term,  1788.— B.     1  H.  Bl.  37. 
This  was  an  action  brought  by  the  owners  of  a  Greenland  ship  called 
the  Earl  of  Chatham,  against  the  defendants,  on  an  agreement  to  pur- 
chase oil,  the  cargo  of  the  ship. 

The  declaration  stated,  that  on  the  29th  of  August,  1786,  the  plain- 
tiffs sold  the  cargo  to  the  defendants,  at  the  rate  of  £20  per  tun,  to  be 
received  as  soon  as  it  was  boiled  and  ready.  That  by  way  of  collateral 
security,  two  bills  of  exchange  were  deposited  in  the  hands  of  the  plain- 
tiffs, one  of  which  was  accepted  by  defendants  Eyre,  Atkinson,  and 
Walton.  That  the  sale  being  so  made,  and  it  being  expected  that 
the  defendants  would  not  take  away  the  oil  pursuant  to  the  terms  of 
the  sale,  it  was  afterwards  agreed  between  the  plaintiffs  and  defen- 
dants, by  the  name  of  Benjamin  Eyre  and  Co.,  "that  the*plain-  ri^iAnQ-i 
tiffs  should  keep  the  oil  in  their  possession  till  the  1st  of  Janu-  L  -• 
ary  following;  and  if  the  defendants  did  not  pay  for  it  on  or  before 
that  day,  the  plaintiffs  were  to  be  at  liberty  to  authorize  the  broker  to 
resell  it  at  the  best  price  he  could  get ;  and  if  upon  such  resale  the  oil 
should  not  produce  £20  per  tun  with  all  charges,  &c.,  the  plaintiffs  were 
to  deduct  the  difference  of  the  price  out  of  the  bills  placed  in  their  hands 
as  a  collateral  security."  That  the  defendants  neither  paid  for  nor  took 
away  the  oil,  whereupon  the  plaintiffs  authorized  the  broker  to  resell  it. 
That  the  deficiencies  upon  the  resale  amounted  to  £400,  besides  broker- 
age, &c.,  £100.  That  the  bill  of  exchange  accepted  by  the  defendants 
was  presented  to  them  for  payment  and  refused. 

Second  count.  Sale  to  defendants ;  their  refusal  to  pay  or  take  the 
oil.  Resale  at  a  loss  of  £400,  and  expenses  £100.  There  were  also  the 
common  counts, — damages,  £3000. 

Plea,  general  issue,  by  all  the  defendants  except  Eyre,  who  suffered 
judgment  by  default,  with  notice  that  damages  would  be  assessed  against 
him  according  to  the  event  of  the  cause.  Before  the  action  was  brought 
Eyre  and  Co.  had  become  bankrupts. 

This  was  tried  at  the  sittings  after  last  HDary  Term,  before  Lord 
Loughborough,  by  a  special  jury,  when  it  appeared,  that  on  the  24th 
of  August,  the  defendants.  Eyre  for  himself  and  partners,  (who  were 
Atkinson  and  Walton,  general  merchants,)  Hattersley  for  himself  and 
Stephens,  who  were  oil  merchants,  and  Pugh  for  himself  and  son,  who 
were  also  oil  merchants,  agreed  to  purchase  jointly  as  much  oil  as  they 
could  procure,  on  a  prospect  that  the  price  of  that  commodity  would  rise. 
That  Eyre  should  be  the  ostensible  buyer,  and  the  others  share  in  his 
purchase  at  the  same  price  which  he  might  give.  Hattersley  and  Co. 
were  to  have  one-fourth,  Pugh  one-fourth,  and  Eyre  and  Co.  the  remain- 
ing moiety.     That  they  bought  large  quantities  of  oil  belonging  to  other 
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ships,  and  other  traders  besides  the  plaintiffs,  in  the  name  of  Eyre  and 
Co.  That  Hattersley  and  Pugh  oceasionally  came  forwards  and  gave 
directions  as  to  the  delivery  of  the  oils,  and  otherwise  interfered  in  the 
r*4.nQn  transaction,  and  also  made  many  declarations,  "  that  they  *were 
L  J  all  jointly  interested  in  the  different  purchases,  and  that  there  was 
a  general  concern  between  them." 

On  the  part  of  the  defendants,  it  was  insisted  on  at  the  trial  that  the 
contract  for  sale  was  made  between  the  plaintiffs  and  Eyre  and  Co.  only, 
and  that  the  agreement  which  the  defendants  entered  into  between  them- 
selves, was  only  a  sub-contract,  and  did  not  constitute  a  partnership. 
Lord  Loughborough,  after  declaring  his  opinion,  (that  as  the  defendants 
did  not  appear  to  have  been  jointly  concerned,  further  than  the  purchase 
of  the  oil,  they  had  not  such  a  joint  interest  in  the  profits  and  loss  as  the 
law  made  necessary  to  a  partnership,)  directed  a  verdict  to  be  found  for 
them,  which  was  accordingly  done. 

Marshall,  Serjt.,  having  obtained  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted  on  the  misdirection  of  the  judge,  in  Easter  Term, 

Bond  and  Le  Blanc,  Serjts.,  showed  cause. — The  only  question  is, 
Whether  the  three  houses  jointly  contracted  with  the  owners  of  the  ship 
so  as  to  make  them  partners  ?  This  could  not  be,  since  in  order  to 
make  men  partners  they  must  either  pledge  their  joint  credit,  or  be 
equally  interested.  Now  the  credit  was  here  given  to  Byre  and  Co. 
alone,  and  the  shares  of  the  purchase  were  unequally  divided.  Whether 
it  be  a  secret  or  avowed  partneiahip  the  principle  is  the  same  j  the  par- 
ties must  be  possessed  like  joint  tenants  per  my  et  per  tout;  each  must 
be  interested  in  the  whole,  and  have  a  right  of  survivorship.  But  if 
Eyre  and  his  partners  had  died,  Hattersley  and  Pugh  could  have  had  no 
claim  to  their  shares  of  the  purchase,  which  would  have  vested  in  their 
executors.  The  plaintiffs  only  contracted  with  Eyre  and  Co.,  there  was 
no  privity  between  them  and  the  other  defendants. 

If  a  lessee  makes  an  under-lease,  the  landlord  cannot  sue  the  sub-les- 
see for  his  rent.  If  a  man  should  buy  a  set  of  horses,  and  sell  a  pair  of 
them,  -the  buyer  of  the  pair  would  not  be  liable  for  the  whole  set,  in  de- 
fault of  the  original  purchaser. 

In  Hoare  v.  Dawes,  Dougl.  371,  supra,  p.  404,  and  Grace  v.  Smith,  2 
r*4l01  ^^^^^-  ^^^'  ^P""^;  P-  400,  it  is  established  as  essential  *to  a 
L  -I  partnership,  either  that  there  should  be  a  contract  to  share  profit 
and  loss,  or  that  the  parties  should  offer  their  joint  credit  to  the  vendor. 
In  Hoare  v.  Dawes,  the  ostensible  agent  was  alone  liable.  There  a 
number  of  persons  employed  a  broker  to  procure  others  to  join  in  the 
purchase  of  tea ;  but  there  is  no  material  difference  whether  a  broker  be 
jointly  employed  to  make  a  purchase,  or  separately  to  find  joint-pur- 
chasers. 

The  agreement  between  the  defendants  can  only  be  considered  as  a 
sub-contra;ct,  and  not  of  such  a  nature  as  to  constitute  a  partnership. 

Adair,  Marshall,  and  Runnington,  Serjts.,  in  support  of  the  rule, 
admitted  that  a  participation  of  profit  and  loss  was  necessary  to  consti- 
tute a  partnership,  and  argued  that  this  was  a  contract  of  that  nature. 
Whether  the  agreement  be  to  divide  the  goods  themselves  at  a  given 
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time,  on  the  pioduce  on  the  sale  of  them,  each  party  runs  the  same  risk, 
and  each  has  his  share  of  profits  and  loss,  either  in  the  increased  or  de- 
creased value  of  the  goods,  or  the  increased  or  decreased  price  for  which 
they  might  actually  be  sold. 

The  defendants,  Hattersley  and  Pugh,  occasionally  permitted  their 
names  and  credit  to  be  used,  and  holden  out  as  persons  jointly  concerned ; 
neither  of  them  could  say,  "Non  hcec  infcedera  veni,"  while  the  specu- 
lation promised  well,  and  they  feared  that  the  whole  profit  would  belong 
to  the  assignees  of  Eyre  and  Co.,  they  went  to  Greenland  Dock,  to  secure 
to  themselves  their  respective  shares  of  the  concern ;  this  was  holding 
themselves  out  as  jointly  concerned  in  some  of  the  contracts;  but  if  they 
were  concerned  in  some  they  were  so  in  all,  as  they  were  all  made  under 
the  same  order.  It  was  known  that  Eyre  had  several  other  persons  con- 
cerned with  him,  otherwise  he  could  not  have  gained  credit  to  so  large 
an  amount;  but  it  was  not  necessary  that  the  vendors  should  know  who 
the  private  partners  were ;  they  gave  credit  to  them  though  not  by  name. 
The  broker  would  not  have  made  a  bargain  which  could  not  be  fulfilled; 
he  knew  that  he  was  acting  for  responsible  persons.  But  it  shall  not  be 
in  their  power  after  three  months  have  elapsed,  by  their  own  act  to  con- 
vert a  partnership  into  a  mere  agreement.  In  the  case  of  Kiche  v.  Coe, 
Cowp.  636,  the  owners  *of  a  ship  let  for  a  term  of  years  to  the  r*^-ii-i 
master,  who  covenanted  to  repair  her  at  his  sole  expense,  were  L  J 
held  liable  for  repairs,  though  the  ship-builder  supposed  the  master  to 
be  the  owner,  and  gave  credit  only  to  him.  The  firm  of  a  house  may 
have  a  different  meaning  according  to  the  nature  of  the  trade.  Eyre 
and  Co.  as  general  merchants  might  mean  Eyre,  Atkinson,  and  Walton, 
but  in  the  oil  trade  (which  was  known  to  be  an  extraordinary  concern) 
Eyre  and  Co.  meant  Eyre  and  the  other  defendants,  because  they  were 
all  concerned  together  in  the  oil  contracts.  It  is  objected  that  this  is 
not  a  partnership  but  only  a  sub-sale  or  sub-contract.  A  sub-contract  is 
a  secondary  contract  depending  upon  some  primary  and  antecedent  one. 
In  the  case  of  a  purchase  of  goods,  it  means  a  subsequent  agreement  to 
take  a  part  of  what  has  been  previously  bought,  it  is  like  an  under-lease 
of  lands.  But  a  previous  agreement  to  share  in  an  intended  purchase  is 
a  contract  of  partnership.  So  if  before  a  lease  was  granted,  the  intended 
lessee  were  to  agree  to  let  another  have  a  share  in  the  concern,  that  could 
not  be  regarded  as  a  sub-contract,  the  person  sharing  would  in  such  case 
be  deemed  a  co-lessee  in  equity,  and  would  be  liable  to  the  rent  and 
covenants ;  for  qui  sentit  commodum,  sentire  debet  et  onus.  It  could  not 
be  a  sub-sale  to  Hattersley  and  Pugh,  because  each  was  to  have  a  share 
on  the  same  terms  as  Eyre  and  Co.  purchased.  But  Byre  and  Co.  were 
merchants,  and  merchants  never  buy  to  sell  again  at  prime  cost.  Hat- 
tersley and  Pugh  must  therefore  be  said  to  have  shared  originally  in 
these  bargains,  and  not  to  have  purchased  any  second  part  of  them.  The 
spirit  of  buying  and  selling  is  gain,  the  spirit  of  partnership  is  mutual 
participation  of  gain. 

It  is  also  objected,  that  the  relation  of  partners  does  not  exist  where 
one  cannot  bind  the  whole,  and  here  no  one  could  sell  all  that  was 
bought. . 
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This  rule  is  right,  but  does  not  apply.  The  broker  did  not  buy  a  spe- 
cific lot  for  each,  but  one  purchase  for  all.  Till  they  divided  it,  there- 
fore, each  was  entitled  to  it  per  my  etper  tout,  for  each  had  an  undivided 
share.  As  Eyre  could  authorize  the  broker  to  buy  the  whole,  so  could 
he  authorize  him  to  sell  it.  Suppose  that  Eyre  had  actually  sold  it, 
neither  Hattersley  nor  Pugh  could  have  maintained  trover  against  the 
r*i.1 91  "^^^^^^  ^'^^  their  *shares ;  because  any  joint  owner  of  a  mere  per- 
L  -I  sonal  thing  may  sell  it,  and  the  vendee  will  have  a  good  title ; 
the  co-proprietors  can  only  call  upon  the  vendor  for  their  shares  of  the 
purchase-money.  If  Eyre,  before  division,  had  sold  the  whole  at  a  great 
profit,  Hattersley  and  Pugh,  though  they  had  never  advanced  any  money, 
would  have  been  entitled  to  their  share  of  the  profits,  which  proves  that 
they  could  not  claim  as  sub-purchasers.  If  Hattersley  and  Pugh  had 
advanced  to  Eyre  their  respective  shares  of  the  purchase-money,  and 
Eyre,  instead  of  dividing  the  oil,  had  immediately  sold  it,  and  divided 
15  or  20  per  cent,  profit,  in  that  case  either  Hattersley  and  Pugh  must 
have  received  usurious  interest,  or  they  must  have  been  partners.  If 
the  plaintifis  had  refused  to  deliver  the  oil,  and  Eyre  and  Co.  having  ten- 
dered the  money,  had  brought  an  action  against  them  for  the  non-deli- 
very, if  the  previous  agreement  with  Hattersley  and  Pugh  had  come  out 
at  the  trial.  Eyre  and  Co.  would  have  been  non-suited,  for  not  joining 
with  Hattersley  and  Pugh  as  plaintifis.  But  if  Eyre  and  Co.  had  been 
permitted  to  recover  in  such  an  action  the  amount  of  the  improved  value 
of  the  oil,  they  must  have  accounted  to  Hattersley  and  Pugh  for  their 
respective  shares  of  the  profits. 

But  if  Eyre  and  Co.  could  not  sell,  they  could  make  no  title  to  the 
vendee,  and  then  Hattersley  and  Pugh  might  bring  trover  against  the 
vendee  for  their  shares.  But  their  shares  being  undivided,  the  vendee 
might  have  pleaded  in  abatement  that  Eyre  and  Co.  ought  to  have  been 
joined  as  plaintiffs,  and  if  they  had  been  joined  the  vendee  might  have 
shown  a  sale  from  some  one  of  the  joinVplain tiffs,  and  non-suited  them. 
Prom  hence  it  follows,  that  all  the  defendants  had  a  joint-property  in 
the  goods  till  division,  that  any  one  of  them,  therefore,  in  possession 
might  sell,  and  bind  all  the  others,  and  consequently  that  they  w^re 
partners. 

Cur.  adv.  vult. 

In  this  term  the  judges  delivered  their  opinions  as  follow  : — 
r*4.1  m  Grou'^i')  J- — The  facts  of  the  present  ease  are  shortly  these. 
L  J  *The  defendants  and  Eyre  and  Co.  order  one  Garforth  a  broker 
to  buy  quantities  of  oil.  The  defendants  Hattersley  and  Co.  and  Pugh 
and  Co.  were  to  have  for  their  respective  shares  each  one-fourth.  The 
broker  buys  divers  ship  loads ;  and  to  some  of  the  vendors,  the  defen- 
dants, during  the  treaty,  declare  it  to  be  a  common  concern  between 
them  and  Eyre  and  Co.,  in  whose  name  the  purchases  were  made. 

But  with  respect  to  the  plaintiffs,  the  purchase  was  made  singly  in  the 
name  of  Eyre  and  Co.,  without  any  notification  that  the  defendants  had 
any  concern  in  it. 

These  purchases  were  made  on  speculation,  there  being  a  prospect 
that  oil  would  rise  in  price ;  but  it  afterwards  fell,  and  then  the  defen- 
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dants  contend  that  they  are  not  liable  to  make  good  the  difference,  Eyre 
and  Co.  having  failed. 

Upon  these  facts,  two  questions  arise,  1st,  Whether  the  defendants 
are  partners  with  Eyre  and  Co.  ?  2d,  If  not.  Whether  they  are  to  be 
deemed  joint-contractors  in  the  purchase  for  Eyre  and  Co.,  and  so  liable 
for  the  whole  ? 

As  to  the  first,  I  think  they  cannot  be  considered  as  partners  with 
Eyre  and  Co.  in  this  purchase  from  the  plaintiffs.  Although  there  may 
be  partnerships  in  many  other  instances  besides  what  are  merely  com- 
mercial, as  in  the  case  of  farms  rented  by  several  persons  jointly,  and  of 
partnerships  of  attorneys,  and  the  like,  yet  I  think  the  true  criterion  is, 
as  stated  by  Mr.  J.  Blackstone,  in  the  case  of  Grace  v.  Smith,  "  Whe- 
ther they  are  concerned  in  profit  and  lossj"  and  the  same  doctrine  is  in 
effect  held  by  Chief-Justice  De  Grey,  in  that  case. 

This  is  strongly  illustrated  by  Bloxham  and  Fourdrinier  v.  Pell  and 
Brooke,  in  B.  R.,  which  was  cited  in  Grace  v.  Smith.  It  there  was 
agreed,  that  whether  the  sum  of  money  was  a  fresh  loan,  or  left  in  the 
hands  of  the  man  who  was  originally  concerned  in  the  trade  in  partner- 
ship with  the  person  advancing  or  leaving  the  money,  made  no  difference. 

In  both  cases  the  money  was  left.  In  Bloxham's  case  he  was  to  have 
(besides  interest)  £200  per  annum,  as  and  in  lieu  of  his  share  of  the  pro- 
fits, and  to  have  the  inspection  of  the  books. 

This  was  properly  held  to  continue  his  connection  as  a  part-  r-^A-iA-i 
ner,  *and  excluded  him  from  being  at  liberty  to  set  himself  up  L  J 
as  an  usurer. 

In  the  case  of  Grace  v.  Smith,  Smith  stipulated  to  have,  besides  inte- 
rest, an  annuity  of  £300  per  annum,  but  not  a  word  to  refer  it  to  the 
trade.  And  therefore,  as  the  jury  found  that  the  defendant  was  no 
partner,  a  new  trial  was  refused ;  and  Blackstone  lays  it  down,  that  the 
supposition  of  its  being  usury  had  no  influence  on  the  question. 

In  both  instances  the  annuities  were  limited  to  seven  years. 

It  was  held  in  both  the  cases,  that  the  inequality  of  the  concern  as  to 
profit  and  loss  was  immaterial  to  those  who  dealt  with  them,  however  it 
might  be  a  regulation  between  themselves. 

But  in  the  present  case  there  was  no  communication  between  the 
buyers  as  to  profit  or  loss.  Each  party  was  to  have  a  distinct  share  of 
the  whole,  the  one  to  have  no  interference  with  the  share  of  the  other, 
but  each  to  manage  his  share  as  he  judged  best.  The  profit  or  loss  of 
the  one,  might  be  more  or  less  than  that  of  the  other. 

In  this  light  I  am  of  opinion  there  is  no  foundation  for  the  court  to 
adjudge  the  present  case  a  partnership;  and  the  jury  having  found  for 
the  defendants,  that  there  is  no  reason  to  disturb  the  verdict. 

2d,  Whether  they  can  be  considered  as  joint-purchasers  ? 

I  think  it  would  be  attended  with  great  inconvenience  in  the  common 
dealings  between  man  and  man,  to  admit  that  position.  The  stipulation 
is,  that  the  purchase  should  be  made  as  for  Eyre  and  Co.  in  the  total, 
and  each  is  to  have  a  separate  and  distinct  part.  A  man  goes  into 
Yorkshire  to  buy  as  many  horses  as  he  can  collect,  or  a  limited  number, 
and  agrees  with  a  friend  that  he  shall  have  two.     It  surely  cannot  be 
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contended,  that  this  could  make  the  friend  a  joint  contractor,  to  subject 
him,  in  failure  of  the  other,  to  pay  for  the  whole  bargain. 

So  in  a  familiar  case,  a  man  is  about  to  buy  a  tun  of  wine,  and  agrees 
that  a  friend  shall  have  a  hogshead. 

And  I  think  the  case  of  Hoare  v.  Dawes  is  strong  on  this  head.  I 
need  not  state  the  case,  it  having  been  already  stated  several  times. 
r*4.Ti1  ^°^*^  Mansfield  holds  it  merely  "an  undertaking  with  the 
L  -I  *broker  by  each  for  a  'particular  quantity,  no  undertaking  by 
one  to  advance  money  for  the  other,  nor  to  share  with  one  another  in 
profit  or  loss. 

"It  would  be  most  dangerous  if  the  credit  of  a  person  who  engages 
for  a  40th  part  (for  instance)  should  be  considered  as  bound  for  the  39 
others." 

This  doctrine  falls  in  exactly  with  my  ideas — ^I  think  eases  of  this 
nature  should  stand  on  broad  lines — not  on  subtleties  and  refinements, 
the  source  of  litigation  and  disputes. 

Heath,  J. — The  question  for  the  determination  of  the  court  is,  Whe- 
ther the  contract  made  with  the  plaintifis  is  so  far  binding  on  the  de- 
fendants Pugh,  Hattersley,  and  Stephens,  as  to  make  them  liable  on  the 
failure  of  Eyre  and  Co.  ? 

If  this  contract  may  be  considered  independently  of  the  other  contracts 
given  in  evidence,  there  could  be  little  doubt.  Eyre  and  Co.  employ 
G-arforth,  their  broker,  to  buy  oil,  and  it  is  agreed  that  the  other  defend- 
ants shall  have  aliquot  parts  when  the  commodity  is  purchased. 

This  is  a  sub-contract, — by  a  sub-contract  I  mean  a  contract  subordi- 
nate to  another  contract  made  or  intended  to  be  made  between  the  con- 
tracting parties  on  one  part,  or  some  of  them,  and  a  stranger.  Eyre 
and  Co.  are  the  only  purchasers  known  to  the  plaintiffs ;  entire  credit 
was  given  to  them  alone.  Pugh,  Hattersley,  and  Stephens,  can  be  liable 
only  in  the  event  of  a  concealed  partnership,  on  this  principle,  "that  the 
act  of  one  partner  binds  all  his  co-partners  on  account  of  the  communion 
of  profit  and  loss."  In  truth  they  were  not  partners,  inasmuch  as  they 
were  only  interested  in  the  purchase  of  the  commodity,  and  not  in  the 
subsequent  disposition  of  it. 

Great  reliance  has  been  placed  on  this  being  a  joint  concern  and  a 
joint  speculation.  It  is  so  between  the  defendants,  but  the  contracts 
made  with  the  other  vendors  are  different.  A  contract  made  between 
A.  and  B.  cannot  be  given  in  evidence  to  explain  a  contract  made  between 
A.  and  C.  It  is  res  inter  alios  acta.  In  fact,  the  defendants  have 
pledged  themselves  explicitly  with  other  persons  in  a  different  manner. 
The  contracts  made  wilh  the  other  merchants  are  not  admissible  evidence 
r*dl  RT  ^^  *^^^  cause,  except  to  prove  a  fraud,  if  the  facts  had  gone  that 
L  J  *length ;  namely,  that  the  house  of  Eyre  and  Co.  as  a  failing 
house,  was  to  stand  forwards  in  order  to  protect  the  other  defendants, 
who  by  such  means  might  have  the  benefit  of  the  speculation  if  it  proved 
fortunate,  without  sustaining  any  loss  in  the  event  of  its  failing.  No 
such  evidence  has  been  adduced  :  on  the  contrary,  it  appears  that  the 
objection  made  by  the  other  vendors  to  the  firm  of  Eyre  and  Co.  was, 
"  that  they  were  unknown  and  new  in  the  trade." 
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If  Pugh,  Hattersley,  and  Stephens  had  authorized  the  broker  to  pur- 
chase aliquot  shares  for  them,  this  case  would  have  resembled  that  of 
Hoare  v.  Dawes,  the  doctrine  of  which  is  confirmed  by  a  passage  in  the 
Digest,  lib.  17,  tit.  2,  Pro  Socio,  §  33,  "qui  nolunt  inter  se  contendere, 
Solent  per  nuntium  rem  emere  in  commune,  quod  a  xocietate  longi  re- 
motum  est." 

No  detriment  from  this  decision  can  arise  to  trade,  or  affect  the  credit 
of  merchants;  for  it  behooves  every  contracting  party  to  consider  the 
responsibility  of  the  persons  with  whom  he  contracts,  and  he  has  also  the 
resource  of  a  dormant  partnership,  if  any  such  exist  and  can  be  proved. 
For  these  reasons  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 

Wilson,  J. — I  am  so  unfortunate  as  to  differ  in  opinion  from  the  rest 
of  the  court  on  the  present  question. 

The  contract  was  actually  made  between  the  plaintiffs  and  Eyre  and 
Co. ;  but  if  the  other  defendants  were  jointly  concerned  in  it  they  ought 
to  be  responsible,  as  much  as  if  they  had  personally  contracted.  That 
they  were  so  concerned  sufficiently  appears  from  the  contracts  with  the 
other  merchants,  and  their  own  declarations ;  these,  I  think,  were  proper 
to  be  given  in  evidence,  being  against  themselves,  to  which  evidence  the 
verdict  was  contrary. 

The  defendants  were  all  concerned  in  a  general  speculation.  There 
was  an  original  agreement  between  them  to  purchase  as  much  oil  as  they 
could  procure.  Of  what  nature  that  agreement  was,  there  is  no  evidence 
precisely  to  prove,  no  witness  having  been  present  when  it  was  concluded. 
It  might  have  been  such  as  would  have  made  them  jointly  answerable, 
or  it  might  not.  How  then  are  we  to  collect  what  it  was  ?  Surely  from 
the  declarations  of  the  parties  themselves. 

*Thwaites'  evidence  .proves  that  Hattersley  said  "  It  is  all  the  p^ . .  _-. 
same  whether  Eyre  or  I  buy  it,  it  is  the  same  concern."  This  •-  J 
shows  it  was  not  a  sub-contract.  If  Hattersley  had  bought  the  oil 
himself  he  would  have  been  a  eobtractor  with  Thwaites ;  and  when  he 
who  knew  what  the  agreement  was  between  the  defendants,  declares  it 
to  be  the  same  thing  whether  he  or  Eyre  bought  it,  he  puts  himself  ex- 
pressly in  the  place  of  an  original  contractor ;  the  court,  then,  cannot 
say  that  he  was  a  sub-contractor.  This  declaration  was  before  the  pur- 
chase of  the  cargo  of  the  Earl  of  Chatham,  on  which  the  action  is 
brought. 

Kilbington,  the  keeper  of  Greenland  Dock,  proved  that  Hattersley 
and  Pugh  both  said  to  him,  "  we  have  purchased  your  oil."  This  was  a 
direct  avowal  of  their  having  jointly  contracted,  which  was  not  done 
with  a  view  to  strengthen  the  credit  of  Eyre  and  Co.,  being  afler  the 
purchase  was  made. 

When  Captain  Dowson  expressed  some  doubts  whether  Eyre  and  Co., 
to  whom  he  had  also  sold  his  oil,  were  able  to  pay  him,  Pugh  who  re- 
ceived it,  told  him  "  you  are  safe,"  and  declared  that  "  he  was  concerned, 
and  Hattersley  was  concerned,  and  a  house  at  Norwich  who  could  buy 
them  all."  Now,  if  they  were  sub-contractors,  this  declaration  was  not 
true.  How  could  their  sub-contract  make  the  vendor  safe  ?  Here  then 
is  clearly  a  direct  acknowledgment  of  their  being  original  contractors. 

August,  1858.— 19 
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The  evidence  also  of  the  broker  shows  that  they  all  originally  contracted ; 
he  delivered  accounts  to  them,  and  informed  Hattersley  and  Pugh  how 
matters  went  on.  In  one  instance  he  was  so  conscious  of  their  being 
jointly  concerned,  that  he  gave  in  their  names  as  such  to  the  agent  of 
Yeomans,  who  would  not  otherwise  have  given  credit  to  the  name  of 
Eyre  and  Co. 

Upon  failure  of  Eyre  and  Co.,  Hattersley  and  Pugh  gave  orders  to 
the  keeper  of  the  dock,  not  to  give  up  the  oil  remaining  in  the  dock  in 
the  name  of  Eyre  and  Co.,  and  took  it  as  their  own.  Now  they  could 
have  had  no  right  to  do  this  if  they  had  been  only  sub-contractors. 
Admitting  that  after  goods  are  delivered,  there  cannot  be  such  a  partici- 
pation of  profit  and  loss  as  will  make  a  partnership  unless  the  parties 
originally  contracted,  yet  their  dividing  the  goods,  and  each  taking  his 
r*d1  ST  ®'^*''^)  after  delivery,  will  be  good  evidence  of  an  ^original  con- 
L  -I  tract.  Whether  the  contract  were  joint  or  separate,  nothing 
done  subsequent  can  alter  the  nature  of  it,  but  there  may  be  subsequent 
evidence  to  prove  of  what  nature  it  was. 

In  Grrace  v.  Smith,  1  Black.  998,  infra,  p.  400,  the  terms  of  the  con- 
tract were  stated.  If  the  terms  of  this  contract  had  been  stated,  we 
might  have  judged  of  the  responsibilty  of  the  defendants  ;  but  not  being 
stated,  we  must  receive  their  own  acknowledgments  of  responsibility. 

In  Hoare  v.  Dawes,  Dougl.  371,  supra,  p.  404,  the  question  was  not 
between  the  buyer  and  seller ;  the  East  India  Company  were  the  sellers, 
and  the  money  must  have  been  paid  before  the  delivery  of  the  goods. 
In  that  case  there  was  no  agreement  between  the  defendantSj  but  here 
the  declarations  of  the  parties  themselves  are  strong  evidence  of  an  ori- 
ginal joint-contract.  They  who  best  know  what  their  contract  was, 
have  declared  it  to  be  joint,  and  we  cannot  say  it  was  separate.  Being 
acknowledged  to  be  joint  in  many  instances,  we  must  take  it  to  be  so  in 
all. 

Clavering  v  Wesley,  3  P.  Wms.  402,  does  not  apply  to  the  present 
c^e,  being  on  the  covenants  of  a  lease,  which  only  bound  the  parties  to 
them.     Here  all  the  defendants  were  interested  in  the  subject-matter. 

It  has  been  said  that  as  the  credit  was  given  to  Eyre  and  Co.  only, 
the  vendors  could  not  be  injured,  if  Eyre  and  Co.  only  were  liable.  But 
this  argument  goes  to  prove  that  no  dormant  partner  would  be  answer- 
able for  the  acts  of  the  ostensible  agent. 

1  am  therefore  of  opinion  that  a  new  trial  ought  to  be  granted. 

Lord  Loughborough. — The  first  impression  on  my  mind  was  against 
the  defendants,  but  in  the  course  of  the  trial  my  opinion  changed,  and  I 
thought  they  were  not  liable  as  partners ;  I  still  continue  to  think  so, 
and  consequently  that  the  verdict  was  proper. 

This  being  an  action  on  a  contract  of  sale,  the  vendor  can  have  no  remedy 
against  any  person  with  whom  he  has  not  contracted,  unless  there  be  a  part- 
nership, in  which  case  all  the  partners  are  liable  as  one  individual.  It  has 
r*4.1Q1  l^een  justly  observed,  *that  a  secret  partnership  can  be  no  coti- 
L  -I  sideration  to  the  vendor ;  though  for  reasons  of  policy  and  gene- 
ral expedience  the  law  is  positive  with  respect  to  the  secret  partner,  that 
when  discovered  ho  shall  be  liable  to  the  whole  extent.     In  many  parts 
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of  Europe  limited  partnerships  are  admitted,  provided  they  be  entered 
on  a  register ;  but  the  law  of  England  is  otherwise,  the  rule  being,  that 
if  a  partner  shares  in  advantages,  he  also  shares  in  all  disadvantages.  In 
order  to  constitute  a  partnership,  a  communion  of  profits  and  loss  is 
essential.  The  shares  must  be  joint,  though  it  is  not  necessary  they 
should  be  equal.  If  the  parties  be  jointly  concerned  in  the  purchase, 
they  must  also  be  jointly  concerned  in  the  future  sale,  otherwise  they 
are  not  partners.  The  late  case  of  the  cotton  purchase  resembled  the 
present,  so  far  as  the  several  parties  were  each  to  take  aliquot  shares ; 
but  there  no  part  of  the  commodity  was  to  be  resold  without  the  consent 
of  all  concerned.  Here  Byre  was  a  mere  speculator,  and  the  other  de- 
fendants were  to  share  in .  the  purchase,  but  were  not  jointly  interested 
in  any  subsequent  disposition  of  the  property.  Though  they  may  by 
other  purchases  have  concluded  themselyes  as  to  some  particular  vendors, 
yet  in  the  transaction  in  question  there  was  not  that  communion  between 
them  necessary  to  make  them  partners ;  their  agreement  was  a  sub-con- 
tract, which,  as  my  brother  Heath  observed,  may  be  executory ;  it  was 
to  share  in  a  purchase  to  be  made.  The  seller  looked  to  no  other  secu- 
rity but  Eyre  and  Co. ;  to  them  the  credit  was  given,  and  they  only 
were  liable. 

Kule  discharged. 


Ill— GIBSON   V.   LUPTON. 

Nov.  13th,  1832. — E.     9  Bing.  29T.     Eng.  Com.  Law  Reps.,  vol.  23. 

Assumpsit  for  the  price  of  corn  sold  and  delivered  by  the  plaintiffs  to 
the  defendants.  Plea,  general  issue.  At  the  trial  before  Alderson,  J., 
York  Spring  Assizes,  1832,  a  verdict  was  *taken  for  the  plain-  r^Ac,n-, 
tiffs  for  £623,  7s.  5cZ.,  subject  to  the  opinion  of  the  court  on  the  L  "■  J 
following  case  : —  ^ 

The  plaintiffs  were  partners,  trading  at  Hamburg  under  the  firm  of 
Messrs.  John  Fisher  and  Co.  The  defendant  Lupton  was  an  oil  mer- 
chant at  Leeds,  and  had  had  previous  dealings  in  corn  with  the  plaintiffs. 
The  defendant  Wood  was  a  corn  miller  at  Headingley,  near  Leeds,  and 
before  the  transaction  of  the  1st  December,  1830,  hereinafter  mentioned, 
•  and  out  of  which  this  action  arose,  had  not  had  any  dealings  with  the 
plaintiffs. 

The  defendants  were  never  in  partnership  as  general,  partners.  On 
the  1st  December,  1830,  the  defendants  gave  an  order  to  Slater,  the 
plaintiffs'  agent,  which  was  reduced  into  writing  by  the  defendant  Lup- 
ton in  the  following  terms  : — "  Ordered  of  the  house  of  John  Fisher 
and  Co.,  Hambro',  a  small  loading  of  wheat,  say  750  or  800  quarters  of 
the  best  red  wheat,  selected  from  the  most  favoured  districts,  where  it 
can  be  procured  the  most  free  from  sprouts,  the  heaviest  in  weight,  and 
the  best  in  colour.  As  to  the  price,  it  is  left  to  their  discretion,  minding 
to  pay  proper  attention  to  our  interests,  both  in  that  as  well  as  time  of 
purchase;  and  to  effect  said  purchase  immediately,  if  it  is  imagined 
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betwixt  the  present  time  and  Christmas  to  be  done  the  best.  Payment 
for  the  same  to  be  drawn  upon  each  of  us  in  the  usual  manner ;  sup- 
posing that  this  is  for  one-third  part  thereof  to  be  drawn  on  the  pur- 
chase, and  the  other  two-thirds  at  the  time  of  shipment  and  handing  bill 
of  lading." 

Slater  transmitted  a  copy  of  this  order  to  the  plaintiffs,  and  in  a  letter 
•  from  him  accompanying  it,  was  the  following  remark  : — "  Mr.  Wood 
lives  at  Headingley,  near  Leeds,  a  very  good  man,  and  imported  last 
season  from  Tiedeman." 

The  plaintiffs,  in  pursuance  of  the  order,  purchased  a  quantity  of  red 
wheat  in  granary  at  Konigsberg,  which  was  to  be  shipped  free  on  board 
at  Pillau  in  the  spring ;  and  on  the  11th  of  January,  1831,  wrote  a 
letter  of  that  date,  addressed  to  "  Jonathan  Lupton,  Leeds,  and  Thomas 
Wood,  Headingley,  near  Leeds,"  in  which,  among  other  things,  they 
stated,  "  we  have  made  a  purchase  for  your  joint  account,  of  756 
quarters  fine  red  wheat."  "  For  the  first  one-third  of  the  price,  amount- 
r*4.9n  ''"S  **■"  ^756,  we  have  this  day  drawn  at  three  months,  payable 
L         J  in  London, 

£378,  Mr.  J.  Lupton,  1  ,     „ 

378,  Mr.  T.Wood,     I  •'^"^'■•^«^- 

£756. 
"  And  we  hereby  bind  ourselves  to  you  for  the  regular  delivery  of  this 
wheat."     "  On  the  25th  of  February  we  will  value  on  each  of  you  in  like 
.manner  at  three  months  date,  for  £378." 

The  plaintiffs  drew  two  bills,  dated  the  11th  of  January,  in  conformity 
with  this  advice. 

February  17, 1831,  Lupton  wrote  as  follows  to  the  plaintiffs  : — "  Neigh- 
bour Slater  has  informed  myself  and  T.  Wood  of  what  you  have  done  for 
us  regarding  the  wheat."  "  I  feel  disposed  to  give  you  directions  to  make 
sales  again  of  that  wheat,  if  you  can  realize  for  us  a  price  of  67s.  or  70s. 
per  quarter.  I  have  not  altogether  the  authority  of  my  Co.  in  the  busi- 
ness, but  I  think  he  will  approve  of  this  measure." 

February  25,  1831,  the  plaintiffs  wrote  an  answer  addressed,  as  their 
letter  of  the  11th  of  January,  to  Jonathan  Lupton,  Leeds,  and  Thomas 
Wood,  Headingly,  near  Leeds,  dissuading  a  resale  of  the  wheat,  and 
adding,  "meantime,  agreeable  to  the  terms  of  the  contract,  we  have 
again  paid  one-third  amount  on  account  of  the  purchase,  and  we  this  day 
took  the  liberty  of  valuing  for  our  reimbursement  at  three  months,  pay- 
able in  London,  £180-,  "1  ,  t      ii.      t      i 

lof:    >  our  order  on  Jonathan  Lupton, 

£200  ^ 
,__'  Vour  order  on  Thomas  Wood.     And  we  hereby  renew  our 

guaranty  given  on  the  11th  ultimo,  that  we  hold  you  both  harmless  for 
the  advance  up  to  the  period  of  lading  and  invoice." 

The  plaintiffs  drew  bills  in  conformity  with  this  advice,  and  apprised 
Lupton  by  letter  of  April  26, 1831,  that  they  had  despatched  the  wheat; 
at  the  same  time  they  forwarded  an  invoice,  and  drew  upon  him  one  bill 
of  exchange  of  the  «ame  date  as  the  letter,  for  £448,  7s.  bd.  at  three 
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months,  and  a  similar  bill  for  £448,  7s.  So?,  on  the  defendant  Wood ; 
this  was  for  the  remaining  one-third  of  the  price  of  the  wheat,  and  for 
^charges.  The  letter  was  addressed  like  those  which  preceded  r:|t49o-i 
it,  to  Lupton,  at  Leeds,  and  Wood,  at  Headingley,  near  Leeds ;  L  "^  -I 
and  the  invoice  stated  the  wheat  to  be  shipped  by  order,  and  on  account 
of  Lupton,  Leeds,  and  Wood,  Headingly,  near  Leeds.  The  wheat  was 
duly  shipped  from  Pillau  for  Goole ;  the  bill  of  lading  was  forwarded 
from  Pillau  to  the  plaintiffs  at  Hamburg ;  and  by  them  was  indorsed  and 
forwarded  to  the  defendants  in  the  letter  of  the  26th  of  April,  and  on 
coming  to  the  possession  of  the  defendants  was  indorsed  by  each  of  them. 
The  wheat  was  delivered  at  Groole,  the  port  of  discharge,  and  the  freight 
and  charges  were  paid  by  Lupton,  partly  in  cash,  and  partly  by  a  bill 
drawn  by  Wood.  It  was  afterwards  shipped  for  Leeds,  and  on  its  arrival 
was  forthwith  equally  divided  between  the  defendants  before  it  was  ware- 
housed. The  bills  drawn  on  the  11th  of  January,  1831,  were  regularly 
paid  when  due  by  each  of  the  defendants ;  but  on  the  delivery  of  the 
wheat  they  began  to  complain  of  the  quality,  and  on  the  3d  of  May, 
1831,  Lupton  sent  to  Slater,  the  plaintiff's  agent,  a  sample,  with  a  note 
complaining  of  the  bad  quality  of  the  wheat.  On  the  11th  of  May,  the 
defendant  Lupton,  in  consequence  of  the  dispute  respecting  the  quality 
of  the  wheat,  wrote  a  letter  of  complaint  to  the  plaintiffs,  in  which  he 
styled  the  dercndant  Wood  "  the  half  owner."  And  afterwards  addressed 
a  letter  to  Slater  on  the  same  subject,  in  which  he  said,  "J.  L.  and  T.  W. 
mean  to  pay  20s.  per  pound,  but  they  can  only  pay  after  being  fairly 
dealt  with." 

Ultimately,  the  bills  dated  the  25th  of  February,  1831,  were  accepted 
by  each  of  the  defendants,  but  were  dishonoured  when  due,  in  conse- 
quence of  the  dispute  as  to  the  quality  of  the  wheat.  One  of  the  plain- 
tiffs was  then  at  Leeds,  and  a  negotiation  took  place  as  to  the  renewal  of 
these  bills  and  an  allowance  on  account  of  the  bad  quality  of  the  wheat  ; 
and  renewed  bills  were  ultimately  accepted  in  lieu  of  the  dishonoured 
bills  of  February  25,  1831. 

The  two  dishonoured  bills  of  25th  February,  1831,  drawn  upon  defend- 
ant Lupton,  were  delivered  by  Slater  to  him,  in  lieu  of  his  renewed 
acceptance ;  and  the  two  bills  of  the  same  date,  drawn  upon  Wood,  were 
delivered  to  him  in  like  manner,  upon  his  accepting  a  renewed  bill  for 
the  amount  of  them.  The  *defendant  Lupton's  renewed  accep-  t-^aq"-] 
tance  was  regularly  paid  when  due;  but  the  defendant  Wood's  L  "  J 
was  dishonoured;  and  he  became  bankrupt  in  July,  1831. 

This  action  was  brought  to  recover  that  part  of  the  price  which  remained 
unpaid,  in  consequence  of  Wood's  acceptance  being  dishonoured.  A 
deduction  of  £200  from  the  price  was  agreed  to  on  the  trial  of  the  cause, 
on  condition  that  the  defendant  Lupton  would  undertake  not  to  bring  any 
action  against  the  plaintiffs  for  deficiency  of  quality ;  and  the  question 
for  the  opinion  of  the  court  was,  whether,  at  the  commencement  of  the 
action  the  defendants  were  jointly  liable  for  so  much  of  the  price  of  the 
corn  as  then  remained  unpaid. 

Taddy,  Serjt.,  for  the  plaintiffs. — The  defendants,  although  not  general 
partners,  having  concurred  in  giving  an  order  for  an  undivided  parcel  of 
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wheat,  are  jointly  liable  to  the  plaintiffs.  Waugh  v.  Carver,  2  H.  Bl. 
235.  Whatever  might  have  been  the  arrangement  between  themselves, 
their  contract,  as  it  respects  the  plaintiffs,  is  a  joint  contract,  rendering 
each  defendant  responsible  for  the  whole.  The  order  is  given  by  both, 
they  speak  in  it  of  "  our  interests ;"  the  plaintiffs  in  answer  say,  "  we 
have  made  a  purchase  on  your  joint  account;  and  bind  ourselves  to  you 
for  the  regular  delivery."  Lupton,  in  his  letter  of  February  17,  1831, 
styles  Wood  his  company ;  the  plaintiffs,  in  their  letter  of  February  25, 
guarantee  hoth  up  to  the  time  of  lading,  and  forward  only  one  invoice 
and  one  bill  of  lading.  If  the  plaintiffs  had  failed  to  observe  their  gua- 
rantee, the  defendants  must  have  joined  in  an  action  for  damages ;  for  the 
mere  fact  of  payment  by  separate  bills  will  not  render  a  contract  several, 
which  was  in  its  inception  joint.  Thus,' in  Anderson  v.  Martindale,  1 
East,  497,  it  was  held,  that  a  covenant  to  and  with  A.,  his  executors, 
administrators,  and  assigns,  and  to  and  with  B.,  and  her  assigns,  to  pay 
an  annuity  to  A.,  his  executors,  &o.,  during  B.'s  life,  was  a  joint  cove- 
nant to  A.  and  B.,  in  which  they  had  a  joint  legal  interest,  although  the 
benefit  Were  for  A.  only;  and  that,  therefore,  on  the  death  of  A.,  the 
right  of  action  survived  to  B.,  and  A.'s  administrators  could  not  sue  on 
the  covenant;  and  in  Hesketh  v.  Blanchard,  4  East,  144,  where  A.,  hav- 
r*194.T  ^'^^  neither  money  nor  credit,  offered  to  B.,  that  *if  he  would 
L  J  order  with  him  certain  goods  to  be  shipped  upon  an  adventure, 
if  any  profit  should  arise  from  them,  B.  should  have  half  for  his  trouble, 
it  was  held,  that  such  a  contract  constituted  a  partnership,  quoad  third 
persons,  though  as  between  A.  and  B.  it  was  only  an  agreement  to  pay 
for  trouble  and  credit. 

WUds,  Serjt.,  for  the  defendants,  contended,  that  taking  the  whole  of 
this  transaction  into  consideration,  it  was  manifestly  the  intention  of  the 
parties  on  both  sides,  that  the  contract  by  Lupton  and  Wood  should  be 
several.  By  the  terms  of  the  order,  the  bills  in  payment  were  to  be  drawn 
on  each  of  the  defendants;  the  plaintiffs'  letters,  the  invoice,  and  bill  of 
lading,  were  addressed  to  the  defendants  at  their  several  residences, 
Leeds  and  Headingley;  the  bill  of  lading  was  indorsed  by  each  sepa- 
rately ;  and  separate  bills  of  exchange  were  drawn  upon  and  accepted  by 
them.  These  circumstances,  taken  together,  far  outweighed  a  few  loose 
expressions  which  seemed  to  point  to  a  joint  interest;  and  the  effect  of 
the  contract  must  depend  upon  the  intention  of  the  parties,  as  it  was  to 
be  collected  from  the  whole  of  their  conduct  and  writings. 

Taddy  having  been  heard  in  reply,  the  court  took  time  to  look  into 
the  correspondence,  and  judgment  was  now  delivered  by 

TiNDAli,  C.  J. — There  is  no  question  in  this  case  as  to  any  partner- 
ship, inter  se,  between  the  defendants;  for  the  case  states  expressly  that 
there  was  no  general  partnership  between  them ;  and  the  further  state- 
ment, that  each  was  to  pay  for  his  own  moiety  of  this  particular  cargo; 
that  the  freight  and  charges  were  paid  by  the  money  of  each ;  and  that 
the  cargo  was,  upon  its  arrival  at  Leeds,  equally  divided  between  them 
before  it  was  warehoused,  sufficiently  show  there  could  be  no  such  joint 
interest,  in  profit  and  loss,  in  this  particular  transaction,  as  is  essential 
to  constitute  a  partnership.     But  the  question  is,  whether  the  wheat  was 
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sold  to  the  defendants  upon  a  joint  contract ;  that  is,  whether  upon  the 
correspondence,  and  other  facts  set  out  in  the  case,  the  defendants  gave 
the  plaintifiFs  *reason  to  understand  and  believe  that  they  had  the  r^:4or.-i 
joint  security  of  both  defendants  for  the  whole  cargo ;  or  whether  >-  J 
the  fair  inference  to  be  drawn  by  any  reasonable  men, — ^and  if  so,  the 
plaintiffs  must  be  taken  to  have  drawn  such  inference  themselves, — was 
not  that  each  of  the  defendants  contracted  separately  for  his  moiety  of 
the  joint  cargo  ?  And  upon  looking  at  the  whole  of  the  correspondence, 
and  other  circumstances  of  the  case,  the  latter  appears  to  us  to  be  the 
proper  conclusion.  That  there  are  some  expressions  in  the  letters,  which, 
if  taken  separately,  raise  an  ambiguity,  must  be  admitted  ;  unless  such 
had  occurred  no  dispute  or  question  could  have  arisen ;  but  we  think 
the  preponderance  very  great -in  favour  of  the  construction,  that  the  con- 
tract of  sale  was  separate,  and  not  joint.  The  plaintiffs  rely  on  the  origi- 
nal order  being  signed  by  both  the  defendants ;  and  that  the  defendants 
are  informed,  in  reply,  that  a  purchase  has  been  made  on  their  joint 
account.  This  is  the  strongest  expression  in  favour  of  the  plaintiffs'  con- 
struction. But,  on  the  other  hand,  the  original  order  itself  states  that 
"payment  for  the  same  is  to  be  drawn  upon  each  of  the  defendants," 
which  imports  more  clearly  a  separation  of  interest  and  of  liability;  and 
the  further  fact,  that  the  plaintiffs,  on  each  occasion,  draw  a  bill  for 
one  moiety  of  the  price  on  one,  and  for  the  other  moiety  on  the  other 
defendant, — a .  circumstance  by  no  means  usual  in  a  joint  contract, — 
leads  to  the  same  conclusion.  Why  should  the  plaintiffs'  agent,  on  trans- 
mitting the  order,  give  information  of  the  solvency  of  the  defendant 
Wood,  who  was  before  a  stranger  to  them,  if  the  defendant  Lupton,  who 
had  dealt  with  them  before,  was  liable  to  the  whole  of  the  demand  ?  The 
very  form  of  the  address  of  each  letter  to  each  defendant,  with  his  separate 
place  of  abode,  the  form  of  the  invoice,  and  the  indorsement  of  the  bill 
of  lading  by  each  defendant  separately,  agree  with  the  supposition  that 
the  contract  was  several,  not  joint.  The  proposal  to  the  plaintiffs  by  the 
defendant  Lupton,  in  his  letter  of  the  17th  February,  that  the  plaintiffs 
should  resell,  in  which  he  states  that  he  has  not  altogether  the  authority 
of  Wood,  whom  in  that  letter  he  calls  his  "  Co.,"  but  in  the  letter  of  the 
11th  May,  calls  "the  half  owner,"  all  point  to  separate  interests  in  the 
distinct  moieties.  In  the  plaintiffs'  letter  of  the  20th  *February  ruiAno-, 
to  both  the  defendants,  the  expression  occurs,  "  we  hold  you  both  L  J 
perfectly  harmless  for  the  advances,  up  to  the  period  of  the  bill  of  lading;" 
an  expression  more  compatible  with  the  supposition  that  the  plaintiffs 
were  treating  with  the  defendants  separately,  than  as  jointly  liable.  It 
is  from  these,  and  some  other  expressions  of  a  similar  nature,  that  we 
infer  the  defendants  purchased  each  of  them  a  moiety  of  the  cargo  by 
the  order,  and  that  the  plaintiffs  must  have  known  such  to  be  the  fact ; 
and  as  this  is  the  conclusion  to  which  we  think  the  jury  ought  to  have 
arrived  upon  this  statement  of  facts,  we  direct  the  jaostea  to  be  delivered 
to  the  defendants. 

Judgment  for  defendants. 
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AN  AGREEMENT  BY  TWO  OR  MORE  PARTIES,  HAVING  SEPARATE  BUSINESS 
CONCERNS,  TO  SHARE  IN  CERTAIN  PORTIONS  OF  THE  PROFITS  OP  THEIR 
RESPECTIVE  CONCERNS,  CONSTITUTES  A  PARTNERSHIP,  IN  A  QUESTION 
WITH  THIRD  PARTIES,  ALTHOUGH  IT  IS  PROVIDED  BY  THE  AGREEMENT 
THAT  NONE  OP  THE  CONTRACTING  PARTIES  SHOULD  BE  ACCOUNTABLE 
FOR  THE  ACTS  OR  LOSSES  OP  THE  OTHERS,  BUT  EACH  PARTY  ONLY  FOR 
HIS  OWN. 

I.— WAUGH  V.  CAKVER. 

Not.  23,  I'TSS.— E.     2  H.  BI.  235. 

This  action  of  assumpsit  for  goods  sold  and  delivered,  work  and  labour 
done,  &c.,  was  tried  at  Guildhall  before  the  lord  chief-justice,  when  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  court  on 
a  case  which  stated, 

That  on  the  24th  February,  1790,  the  defendants  duly  executed  arti- 
cles of  agreement,  along  with  Archibald  Giesler,  by  which  the  latter 
agreed  to  allow  to  the  former  one  full  moiety  or  half  part  of  the  commis- 
sion agency,  to  be  received  on  all  such  ships  or  vessels  as  may  arrive  or 
put  into  the  port  of  Cowes,  or  remain  in  the  road  to  the  westward  there- 
of, within  the  Needles,  of  which  the  said  Archibald  Giesler  may  procure 
the  address,  and  likewise  one  full  moiety  or  half  part  of  the  discount  on 
r*4.271  ^^^  *l>ills  of  the  several  tradesmen  employed  in  the  repairs  of 
L  J  such  ships  or  vessels.  And  the  defendants  agreed  to  allow  to  the 
said  Archibald  Giesler,  three-fifth  parts  or  shares  of  the  commission  or 
agency  to  be  received  by  them  on  account  of  all  such  ships  or  vessels,  the 
commanders  whereof  may,  in  consequence  of  the  endeavours,  interference, 
or  influence  of  the  said  Archibald  Giesler,  proceed  from  Cowes  to  Ports- 
mouth, and  there  put  themselves  under  the  direction  of  the  defendants, 
in  manner  hereinbefore  mentioned;  and  likewise  one  and  one-half  per 
cent,  on  the  amount  of  the  bills  of  the  several  tradesmen  employed  in 
the  repairs  of  such  ships  or  vessels,  together  with  one-fourth  part  of  such 
sum  or  sums  as  may  be  charged  or  brought  into  account  for  warehouse 
rent,  on  the  cargoes  of  such  ships  or  vessels  respectively;  and  also  one- 
sixth  part  of  such  sum  or  sums  as  may  be  charged  or  brought  into  ac- 
count for  warehouse  rent  on  the  cargoes  of  such  ships  or  vessels  as  may 
be  landed  at  Cowes  aforesaid  ;  and  also  one-fourth  part  or  share  of  the 
commission  or  agency  to  be  received  by  the  defendants,  on  account  of  all 
such  ships  or  vessels  that  may  arrive  or  put  into  the  port  of  Portsmouth, 
or  remain  in  the  limits  thereof,  under  the  care  and  direction  of  the  de- 
fendants ;  and  likewise  one  half  per  cent,  on  the  amount  of  the  bills  of 
the  several  tradesmen  employed  in  the  repairs  of  such  ships  or  vessels. 
It  was  further  agreed  between  the  parties,  that  each  party  should  sepa- 
rately run  the  risk  of,  and  sustain  all  such  loss  and  losses  as  may  happen 
on  the  advance  of  moneys,  in  respect  of  any  ships  or  vessels  under  the 
immediate  care  of  either  of  the  said  parties  respectively ;  it  being  the 
true  intent  and  meaning  of  these  presents,  and  of  the  parties  hereunto, 
that  neither  of  them,  the  contracting  parties,  shall,  at  any  time  or  times 
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during  the  continnance  of  this  agreement,  be  in  anywise  injured,  pre- 
judiced, or  affected  by  any  loss  or  losses  that  may  happen  to  the  other  of 
them,  or  that  either  of  them  shall  in  any  degree  be  answerable  or  account- 
able for  the  acts,  deeds,  or  receipts  of  the  other  of  them,  but  that  each 
of  them  shall  in  his  own  person,  and  with  his  own  goods  and  effects,  re- 
spectively be  answerable  and  accountable  for  his  own  losses,  acts,  deeds, 
and  receipts. 

In  pursuance  of  these  articles,  Giesler  removed  from  Plymouth,  nioo-i 
*and  settled  at  Cowes,  where  he  carried  on  the  business  of  a  ship  L  "^  J 
agent  in  his  own  name,  and  contracted  for  the  goods,  &c.,  which  were  the 
subject  of  the  action. 

And  the  question  was,  Whether  the  defendants  were  partners  on  the 
true  construction  of  the  articles  ? 

This  was  argued  in  Trinity  Term  last  by  Clayton,  Serjt,  for  the  plain- 
tiff, and  Rooke,  Serjt.,  for  the  defendants,  and  a  second  time,  in  the 
present  term,  by  Le  Blanc,  Serjt.,  for  the  plaintiff,  and  Lawrence,  Serjt., 
for  the  defendants.  The  substance  of  the  arguments  for  the  plaintiff  was 
as  follows : — 

The  question  in  this  case  is.  Whether  the  articles  of  agreement  en- 
tered into  by  the  defendants  constituted  a  partnership  between  them  ? 
That  such  was  the  effect  of  these  articles,  will  appear  by  considering  the 
general  rules  of  law  respecting  partners,  and  the  particular  circum- 
stances of  the  case.  The  law  is  that  wherever  there  is  a  participation  of 
profits  a  partnership  is  created,  though  there  is  a  difference  between  a 
participation  of  profits  and  a  certain  annual  payment.  Thus  in  Grace  v. 
Smith,  2  Black.  998,  a  retiring  partner  lent  the  other  who  continued  in 
business,  a  certain  sum  of  money  at  £5  per  cent.,  and  was  to  have  an 
annuity  of  £300  a  year  for  seven  years,  the  whole  of  which  was  secured 
by  the  bond  of  the  partner  who  remained  in  trade.  This  was  holden  not 
to  make  the  lender  a  partner ;  but  Chief-Justice  De  Grey  there  said, 
"The  question  is,  what  constitutes  a  secret  partner?  Everyman  who 
has  a  share  of  the  profits  of  a  trade,  ought  also  to  bear  his  share  of  the 
loss ;  and  if  any  one  takes  part  of  the  profits,  he  takes  a  part  of  that  fund 
on  which  the  creditor  of  the  trader  relies  for  his  payment.  I  think  the 
true  criterion  is,  to  inquire  whether  Smith  agreed  to  share  the  profits  of 
the  trade  with  Robinson,  or  whether  he  onlyrelied  on  those  profits  as  a  fund 
for  payment."  And  Blackstone,  J.,  also  said,  "The  true  criterion, 
when  money  is  advanced  to  a  trader,  is,  to  consider  whether  the  profit  or 
premium  is  certain  and  defined,  or  casual  and  indefinite,  and  depending  on 
the  accidents  of  trade ;  in  the  former  case  itis  a  loan,  in  the  letter  a  partner- 
ship." In  Bloxam  v.  Pell,  cited  in  Grace  v.  Smith,  a  sum  secured  with 
interest  on  bond,  and  also  an  agreement  for  an  annuity  of  £200  a  year  for 
*six  years,  if  Brooke  so  long  lived,  as  in  lieu  of  ihe  profits  of  the  r^j^oqi 
trade,  with  liberty  to  inspect  the  books,  was  holden  by  Lord  <-  J 
Mansfield  to  constitute  a  partnership.  In  Hoare  v.  Dawes,  Dongl.  371, 
a  number  of  persons  unknown  to  each  other,  and  without  any  communi- 
cation together,  employed  the  same  broker  to  purchase  tea  at  a  sale  of 
the  East  India  Company.  The  broker  bought  a  lot,  to  be  divided 
among  them  according  to  their  respective  orders,  and  pledged  the  war- 
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rants  with  the  plaintiff  for  more  money  than  they  turned  out  to  be 
worth ;  on  the  broker  becoming  a  bankrupt  the  plaintiff  sued  two  of  the 
purchasers,  considering  them  all  as  secret  partners,  and  liable  for  the 
whole.  But  the  court  held  there  was  no  partnership,  and  Lord  Mans- 
field said,  "  There  is  no  undertaking  by  one  to  advance  money  for 
another,  nor  any  agreement  to  share  with  one  another  in  the  profit  or 
loss."  In  Coope  v.  Eyre,  1  H.  Bl.  37,  and  supra,  p.  407,  one  of  the 
defendants  had  bought  a  quantity  of  oil  of  the  plaintiffs,  and  the  other 
defendants  had  agreed,  before  the  purchase,  each  to  take  certain  shares 
of  the  quantity  bought ; .  but  when  bought,  each  was  to  do  with  his  own 
share  as  he  pleased  :  they  were  holden  not  to  be  partners,  for  there  was 
no  share  of  profit  or  loss.  In  Young  v.  Axtell  and  Another,  at  Guild- 
hall sittings,  after  Hil.,  24  Geo.  III.  cor.  Lord  Mansfield ;  cited  by  Mr. 
Serjt.  Le  Blanc,  from  a  MS.  note,  which  was  an  action  to  recover  £600 
and  upwards,  for  coals  sold  and  delivered  by  the  plaintiff,  a  coal  mer- 
chant, an  agreement  between  the  defendants  was  given  in  evidence, 
stating  that  the  defendant,  Mrs.  Axtell,  had  lately  carried  on  the  coal 
trade,  and  that  the  other.defendant  did  the  same;  that  Mrs.  Axtell  was 
to  bring  what  customers  she  could  into  the  business,  and  that  the  other 
was  to  pay  her  an  annuity,  and  also  2s.  for  every  chaldron  that  should  be 
sold  to  those  persons  who  had  been  her  customers,  or  were  of  her  're- 
commending. The  plaintiff  also  proved,  that  bills  were  made  out  for 
goods  sold  to  her  customers,  in  their  joint  names  ;  and  the  question  was, 
Whether  Mrs.  Axtell  was  liable  for  the  debt  ?  Lord  Mansfield  said, 
"He  should  have  rather  thought  on  the  agreement  only,  that  Mrs. 
Axtell  would  be  liable,  not  on  account  of  the  annuity,  but  the  other  pay- 
ment, as  that  would  be  increased  in  proportion  as  she  increased  the  busi- 
f^Aon-i  ness.  However,  as  she  suffered  her  name  to  be  used  in  *the 
L  -I  business,  and  held  herself  out  as  a  partner,  she  was  certainly 
liable,  though  the  plaintiff  did  jiot,  at  the  time  of  dealing  know  that  she 
was  a  partner,  or  that  her  name  was  used."  And  the  jury  accordingly 
found  a  verdict  for  the  plaintiff. 

It  appearing,  therefore,  from  these  authorities,  that  a  participation  of 
profits  is  suflScient  to  constitute  a  partnership,  it  remains  to  be  seen 
whether  the  agreement  in  question  did  not  establish  such  a  participa- 
tion of  the  profits  of  the  agency  business  between  the  defendants  as  to 
make  them  liable  as  partners.  In  the  first  place,  it  is  stated  in  the  re- 
cital, that  the  Carvers  and  Giesler  had  agreed  to  allow  each  other  certain 
proportions  of  each  others'  commissions  and  profits.  It  is  then  agreed, 
that  Giesler  should,  when  required  by  the  Carvers,  remove  from 
Plymouth  to  Cowes,  and  there  establish  a  house ;  and  in  consequence  of 
the  Carvers'  recommendation  and  assistance  to  support  the  house,  Giesler 
is  to  allow  them  a  moiety  of  the  commission  on  ships  putting  into  the 
port  of  Cowes,  or  remaining  in  the  road  to  the  westward,  addressed  to 
him,  and  a  moiety  of  the  discount  on  the  tradesmen's  bills,  employed  on 
such  ships ;  he  also  covenants  to  advise  with  the  Carvers,  and  pursue 
such  measures  as  may  appear  to  them  to  be  for  the  inteirest  of  the  con- 
cerned. On  the  other  hand,  the  Carvers  agree  to  pay  Giesler  three- 
fifths  of  the  agency  of  all  vessels  which  shall  come  from  Cowes  to  Ports- 
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mouth,  and  put  themselves  under  the  direction  of  the  Carvers,  by  the 
recommendation  of  Giesler,  one-half  per  cent,  on  tradesmen's  bills,  and 
certain  proportions  of  warehouse  rent  and  agency.  Each  partyis  likewise  to 
produce  true  copies  of  the  accounts  of  the  ships  to  the  other,  and 
neithe*  is  to  form  any  other  connection  in  the  agency  business  during 
the  period  agreed  upon ;  and  they  are  to  meet  once  a  year  at  Gosport  to 
settle  their  mutual  accounts,  and  pay  over  the  balance.  Now,  it  was  not 
possible  to  express  in  clearer  terms,  an  agreement  to  participate  in  the 
profits  of  the  business  of  ship  agents,  and  to  establish  a  joint  concern 
between  the  two  houses.  It  may  be  objected  that  there  is  a  proviso  that 
neither  of  the  parties  shall  be  answerable  for  the  losses  of  the  other  j  but 
this  would  certainly  be  not  binding  on  the  creditors.     Lord  Craven  v. 


Widdows,  2  Chan.  Cas.  139 ;  Heath  v.  Percival,  *1  P.  Wms. 
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682 ;  Rich  v.  Coe,  Cowp.  636.  An  agreement  to  share  profits 
alone  cannot  prevent  the  legal  consequence  of  also  sharing  losses  for  the 
benefit  of  creditors.  Perhaps  it  may  be  difficult  to  find  an  exact  defini- 
tion of  a  partnership,  but  it  has  been  always  holden,  that  where  there  is 
a  share  of  profits  there  shall  also  be  share  of  losses,  for  whoever  takes  a 
part  of  the  capital,  or  of  the  profits  upon  it,  takes  a  part  of  that  fijnd  to 
which  the  public  have  given  credit,  and  to  which  they  look  for  pay- 
ment. If  there  be  no  original  capital,  the  profits  of  the  trade  are  them- 
selves a  capital,  to  which  the  creditor  is  to  have  recourse.  Thus,  if  in 
the  year  1791  the  profits  were  £100,  and  in  the  year  1792  there  was  a 
loss  of  £10,  of  course  the  profits  of  the  preceding  year  would  be  the 
stock  to  which  the  creditor  would  resort  for  the  payment  of  the  debts 
which  constituted  part  of  the  loss  of  the  succeeding  year.  Indeed  it  is 
by  no  means  necessary  that  to  constitute  a  partnership  the  parties 
should  advance  money  by  way  of  capital ;  many  joint-trades  are  carried 
on  without  any  such  advance  ;  there  is,  therefore,  no  ground  to  object 
in  the  present  instance,  that  neither  party  brought  any  money  into  a 
common  stock  in  order  to  carry  on  their  business. 

On  behalf  of  the  defendants,  the  arguments  were  as  follow : — The 
question  is.  Whether  this  agreement  creates  such  a  partnership  as  to 
make  all  liable  to  the  debts  of  each  ?  A  partnership  may  be  defined  to 
be,  "  the  relation  of  persons  agreeing  to  joint  stock  or  labour,  and  to 
divide  the  profits."  Thus  Pufi'endorf  described  it,  "  Contractus  socie- 
tatis  est,  quo  duo pluresve  inter  se pecuniam,  res,  aut  operas  con/erunt, 
eofine,  ut  quod  inde  redit  lucri  inter  singulos  pro  raid  dividatur,"  lib. 
5,  cap.  8.  Partners,  therefore,  can  only  be  liable  on  the  ground  of 
their  being  joint-contractors,  or  as  partaking  of  a  joint  stock.  In  many 
cases  in  which  -questions  of  this  sort  have  arisen,  and  the  persons  have 
been  holden  to  be  partners,  goods  had  been  sold,  and  a  common  fund 
established,  to  which  the  creditor  might  look  for  payment ;  and  there  it 
was  highly  reasonable  to  hold,  that  if  many  persons  purchase  goods  on 
their  joint  account,  though  in  the  name  of  one  only,  and  are  to  share 
the  profits  of  a  resale,  they  shall  be  considered  as  joint-contractors,  and 
*therefore  liable  as  partners.  So  if  a  joint  stock  or  capital,  or  r^Aon-] 
joint  labour  be  employed,  each  party  is  interested  in  the  thing  <-  J 
on  which  it  is  employed,  and  in  the  profits  resulting  from  it.    But  in 
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the  present  case  there  is  no  joint  contract  for  the  purchasing  goods,  nor 
any  joint  stock  or  labour,  but  the  parties  are  to  share  in  certain  propor- 
tions the  profits  of  their  separate  stock  and  separate  labour ;  there  was 
no  house  of  trade  or  merchandise  established,  but  two  distinct  houses, 
for  the  purpose  of  carrying  on  the  business  of  ship  agency,  on  two  dis- 
tinct accounts.  The  profits  are  not. a  capital  unless  carried  on  as  capi- 
tal, and  not  divided.  Ship  agents  are  not  traders,  but  their  employ- 
ment is  merely  to  manage  the  concerns  of  such  ships  in  port  as  are 
addressed  to  them.  Suppose  two  fishermen  were  to  agree  to  share  the 
profits  of  the  fish  that  each  might  catch,  one  would  not  be  liable  for 
mending  the  nets  of  the  other.  So  if  two  watermen  agree  to  divide 
their  fares,  neither  would  be  answerable  for  repairing  the  other's  boat. 
Nor  would  any  artificers,  who  entered  into  similar  agreements  to  share 
the  produce  of  their  separate  labour,  be  obliged  to  pay  for  each  other's 
tools  or  materials.  And  this  is  not  an  agreement  as  to  the  agency  of  all 
ships  with  which  the  parties  were  concerned,  for  such  as  came  to  the 
particular  address  of  one  were  to  be  the  sole  profit  of  that  one.  It  was, 
indeed,  clearly  the  intent  of  the  parties  to  the  agreement,  and  is  so  ex- 
pressed, that  neither  should  be  answerable  for  the  losses,  acts,  or  deeds 
of  the  other,  and  that  the  agreement  should  not  extend  to  their  separate 
mercantile  concerns.  It  must  therefore  be  a  strong  and  invariable  rule  of 
law  that  can  make  the  parties  to  the  agreement  responsible  for  each 
other  against  their  express  intent.  But  all  cases  of  partnership  which 
have  been  hitherto  decided,  have  proceeded  on  one  or  other  of  the  fol- 
lowing grounds  : — 1.  Either  there  has  been  an  avowed  authority  given 
to  one  party  to  contract  for  the  rest.  2.  Or  there  has  been  a  joint  capi- 
tal or  stock.  3.  Or,  in  cases  of  dormant  partners,  there  has  been  an 
appearance  of  fraud  in  holding  out  false  colours  to  the  world.  Now  the 
present  case  is  not  within  either  of  those  principles  ;  because  there  was 
no  authority  given  to  either  party  to  contract  for  the  others ;  nor  was 
r*4^R1  ^^^^^  ^^7  3°^°*  capital  or  stock ;  nor  were  the  public  *deceived 
L  -I  by  any  false  credit;  no  fraud  is  stated  or  attempted  to  be  proved, 
nor  can  the  court  collect  from  the  articles  that  any  was  intended  :  it  was 
merely  a  purchase  of  Giesler's  profits,  by  giving  him  a  share  of  those  of 
the  Carvers,  to  prevent  a  competition  between  them. 

Lord  Chief-Justice  Eyee. — This  case  has  been  extremely  well  argued, 
and  the  discussion  of  it  has  enabled  me  to  make  up  my  mind,  and  re- 
moved the  only  difficulty  I  felt,  which  was,  whether  by  construing  this 
to  be  a  partnership,  we  should  not  determine,  that  if  there  was  an  an- 
nuity granted  out  of  a  banking-house,  to  the  widow,  for  instance,  of  a 
deceased  partner,  it  would  make  her  liable  to  the  debts  of  the  house,  and 
involve  her  in  a  bankruptcy.  But  I  think  this  case  will  not  lead  to  that 
consequence. 

The  definition  of  a  partnership  cited  from  PufFendorf  is  good  as  be- 
tween the  parties  themselves,  but  not  with  respect  to  the  world  at  large. 
If  the  question  were  between  A.  and  B.  whether  they  were  partners  or 
not,  it  would  be  very  well  to  inquire  whether  they  had  contributed,  and 
in  what  proportions,  stock  or  labour,  and  on  what  agreement  they  were 
to  divide  the  profits  of  that  contribution.     But  in  all  these  cases  a  very 
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different  question  arises  in  which  that  definition  is  of  little  service.  The 
question  is  generally,  not  between  the  parties,  as  to  what  shares  they 
shall  divide,  but  respecting  creditors  claiming  a  satisfaction  out  of  the 
funds  of  a  particular  house.  Who  shall  be  deemed  liable  in  regard  to 
these  funds  ?  Now,  a  case  may  be  stated,  in  which  it  is  the  clear  sense 
of  the  parties  to  the  contract  that  they  shall  not  be  partners ;  that  A.  is 
to  contribute  neither  labour  nor  money,  and,  to  go  still  farther,  not  to 
receive  any  profits.  But  if  he  will  lend  his  name  as  a  partner,  he  be- 
comes, as  against  all  the  rest  of  the  world,  a  partner,  not  upon  the  ground 
of  the  real  transaction  between  them,  but  upon  principles  of  general 
policy,  to  prevent  the  frauds  to  which  creditors  would  be  liable,  if  they 
were  to  suppose  that  they  lent  their  money  upon  the  apparent  credit  of 
three  or  four  persons,  when  in  fact  they  lent  it  only  to  two  of  them,  to 
whom,  without  the  others,  they  would  have  lent  nothing.  The  argument 
gone  into,  however  proper  for  the  discussion  of  the  question,  is  irrelevant 
*to  a  great  part  of  the  case.  Whether  these  persons  were  to  in-  r!t,4q±-\ 
terfere  more  or  less  with  their  advice  and  directions,  and  many  L  J 
small  parts  of  the  agreement,  I  lay  entirely  out  of  the  case  ;  because  it 
is  plain  upon  the  construction  of  the  agreement,  if  it  be  construed  only 
between  the  Carvers  and  Giesler,  that  they  were  not  nor  ever  meant  to 
be  partners.  They  meant  each  house  to  carry  on  trade  without  risk  of 
each  other,  and  to  be  at  their  own  loss.  Though  there  was  a  certain 
degree  of  control  at  one  house,  it  was  without  an  idea  that  either  was  to 
be  involved  in  the  consequences  of  the  failure  of  the  other,  and  without 
understanding  themselves  responsible  for  any  circumstances  that  might 
happen  to  the  loss  of  either.  That  was  the  agreement  between  them- 
selves. But  the  question  is,  Whether  they  have  not,  by  parts  of  their 
agreement,  constituted  themselves  partners  in  respect  to  other  persons  ? 
The  case,  therefore,  is  reduced  to  the  single  point,  whether  the  Carvers 
did  not  entitle  themselves,  and  did  not  mean  to  take  a  moiety  of  the  pro- 
fits of  G-iesler's  house,  generally  and  indefinitely  as  they  should  arise,  at 
certain  times  agreed  upon  for  the  settlement  of  their  accounts.  That 
they  have  so  done  is  clear  upon  the  face  of  the  agreement ;  and  upon 
the  authority  of  Grace  v.  Smith,  2  Black.  998,  supra,  p.  400,  he  who 
takes  a  moiety  of  all  the  profits  indefinitely,  shall,  by  operation  of  law, 
be  made  liable  to  losses,  if  losses  arise,  upon  the  principle  that,  by  tak- 
ing a  part  of  the  profits,  he  takes  from  the  creditors  a  part  of  that  fund 
which  is  the  proper  security  to  them  for  the  payment  of  their  debts. 
That  was  the  foundation  of  the  decision  in  Grace  v.  Smith,  and  I  think 
it  stands  upon  the  fair  ground  of  reason.  I  cannot  agree  that  this  was 
a  mere  agency,  in  the  sense  contended  for  on  the  part  of  the  defendants, 
for  there  was  a  risk  of  profit  and  loss :  a  ship-agent  employs  tradesmen 
to  furnish  necessaries  for  the  ship,  he  contracts  with  them,  and  is  liable 
to  them ;  he  also  makes  out  their  bills  in  such  a  way  as  to  determine  the 
charge  of  commission  to  the  ship-owners.  With  respect  to  the  commis- 
sion, indeed,  he  may  be  considered  as  a  mere  agent,  but  as  to  the  agency 
itself,  he  is  as  much  a  trader  as  any  other  man,  and  there  is  as  much 
risk  of  profit  and  loss  to  the  person  with  whom  he  contracts,  in  the  trans- 
actions with  him,  as  with  any  other  trader.     It  is  true  he  will  gain 
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nothing  *but  his  discount,  but  that  is  a  profit  in  the  trade,  and 
l^  J  there  may  be  losses  to  him  as  well  as  to  the  owners.  If  therefore 
the  principle  be  true,  that  he  who  takes  the  general  profits  of  a  partner- 
ship must  of  necessity  be  made  liable  to  the  losses,  in  order  that  he  may 
stand  in  a  just  situation  with  regard  to  the  creditors  of  the  house,  then 
this  is  a  case  clear  of  all  difiiculty.  For  though,  with  respect  to  each 
other,  these  persons  were  not  to  be  considered  as  partners,  yet  they  have 
made  themselves  such  with  regard  to  their  transactions  with  the  rest  of 
the  world.  I  am  therefore  of  opinion  that  there  ought  to  be  judgment 
for  the  plaintiff. 

Gould,  J. — I  am  of  the  same  opinion. 

Heath,  J. — I  am  of  the  same  opinion. 

llooKE,  J.,  having  argued  the  case  at  the  bar,  declined  giving  any 
opinion. 

Judgment  for  the  plaintiff. 


II.— CHEAP    V.    CEAMOND. 

Trinity  Term,  1821.— E.     4  B.  &  Al.  663.     Eng.  Com.  Law  Eeps.,  vol.  6. 

Declaration  for  work  and  labour  by  the  bankrupts,  before  their 
bankruptcy,  in  drawing  and  making  out  policies  of  insurance,  and  in 
and  about  causing  divers  persons  to  insure  ships  and  goods;  and  for  pre- 
miums advanced,  &c.;  counts  for  money  lent,  money  had  and  received, 
and  upon  an  account  stated.  Plea,  general  issue.  The  cause  was  tried 
before  Best,  J.,  at  the  London  sittings,  before  Michaelmas  Term. 

The  bankrupts,  who  were  merchants  in  London,  recommended  the  de- 
fendant to  consign  goods  to  the  house  of  Ruxton  and  Co.,  at  Rio 
Janeiro,  for  sale ;  the  latter  were  to  remit  the  proceeds  to  the  bankrupts, 
who  were  to  pay  over  the  same  to  the  defendant.  The  bankrupts,  upon 
receiving  advices  from  Ruxton  and  Co.  that  the  goods  were  sold, 
P^  ,„„-,  advanced  money  to  the  defendant,  *on  account,  to  recover  which 
L  J  this  action  was  brought ;  Euxton  and  Co.  afterwards  failed  with- 
out remitting  the  proceeds.  It  appeared,  however,  that  the  bankrupts 
and  Ruxton  and  Co.  divided  equally  the  commissions  on  the  sale  of  all 
goods  recommended  by  the  one  house  to  the  other.  Upon  this  it  was 
argued,  that  the  bankrupts  were  partners  quoad  hoc  with  Ruxton  and 
Co.,  and  that  the  receipt  of  the  proceeds  of  the  goods  was,  therefore,  a 
receipt  by  the  bankrupts,  and  the  advance  by  them  to  the  defendant  was 
a  payment  on  account,  for  which  they  were  liable.  The  learned  judge 
was  of  that  opinion,  and  the  jury  found  a  verdict  for  the  defendant.  A 
rule  nisi  for  a  new  trial  having  been  obtained  in  last  Michaelmas  Term, 
on  the  authority  of  a  case  Muirhead  v.  Salter,  in  which  it  was  said, 
the  Court  of  Common  Pleas  had  decided  that  a  division  of  commission 
between  insurance-brokers  did  not  constitute  a  partnership. 

Marryat  and  Puller  showed  cause. — It  is  a  well  established  principle 
of  law,  that  a  participation  in  the  profits  of  a  trade  constitutes  a  partner- 
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ship,  so  as  to  make  the  parties  participating  in  such  profits  liahle  as 
partners  to  other  persons.  Now  hero  there  was  clearly  a  division  of  pro- 
fits hetween  the  two  houses,  as  to  all  consignments  recommended  by  the 
one  house  to  the  other  j  for  the  commissions  constituted  the  whole  pro- 
fit. Waugh  V.  Carver,  2  H.  Bl.  235,  is  an  authority  expressly  in  point. 
There  two  ship-agents  at  diflferent  ports  entered  into  an  agreement  to 
share  in  certain  proportions  the  profits  of  their  respective  commissions,  and 
the  discount  on  tradesmen's  bills  employed  by  them  in  repairing  the 
ships  consigned  to  them,  &c. ;  and  they  were  held  liable,  as  partners, 
to  all  persons  with  whom  either  contracted  as  such  agent,  although  the 
agreement  expressly  provided,  that  neither  should  be  answerable  for  the 
acts  or  losses  Of  the  other.  The  case  of  Muirhead  v.  Salter  is  not  re- 
ported. It  does  not  appear  that  the  motion  for  a  new  trial  was  made,  on 
the  ground  that  the  jury  ought  to  have  considered  the  division  of  the 
commissions  between  the  insurance-brokers  as  a  participation  of  profits. 
The  profits  of  an  insurance-broker  arise  only  in  part  from  his  commis- 
sion ;  a  very  large  proportion  of  his  profits  arises  from  a  per  centage  he 
receives  *from  the  underwriters,  upon  the  gross  amount  of  the  r*jq7T 
payments  he  nlakes  to  them.  L         J 

Scarlett  and  Campbell,  contra. — It  may  be  admitted  that  a  participa- 
tion in  the  profits  of  a  trade  constitutes  a  partnership  as  to  third  persons. 
It  will  appear,  however,  from  all  the  authorities  on  the  subject,  that 
the  participation  should  be  in  the  profits.  In  Ex  parte  Hamper,  17  Ves. 
404,  Lord  Eldon  lays  it  down,  that  if  a  trader  agrees  to  pay  another 
person  for  his  labour  in  a  concern  a  sum  of  money  even  in  proportion  to 
the  profits  equal  to  a  certain  share,  that  will  not  make  him  a  partner.  In 
Bloxham  v.  Pell,  cited  in  Grace  v.  Smith,  the  outgoing  partner  was  to 
have,  besides  interest  for  his  capital,  an  annuity  of  £200  for  six  years,  as 
in  lieu  of  the  profits  of  the  trade ;  and  in  Grrace  v.  Smith,  2  Sir  W.  Black, 
998,  De  Grey,  C.  J.,  speaking  of  money  left  behind  in  trade  by  a  retir- 
ing partner,  says,  "The  true  criterion  is,  to  inquire  whether  the  retiring 
partner  agreed  to  share  the  profits  with  the  remaining  partner,  or  whether 
he  only  relied  on  those  profits  as  a  fund  of  payment."  In  the  case,  too, 
of  Waugh  v.  Carver,  2  H.  Bl.  235,  the  agreement  was,  in  efiect,  for  a 
share  of  the  profits ;  for  it  was  expressly  stipulated  in  that  case,  that  one- 
fifth  part  of  the  commission  on  each  ship  should  be  retained,  as  a  full 
compensation  for  clerks,  and  other  incidental  charges  and  expenses,  after 
which  deductions,  the  then  remaining  balance  of  commission  should  be 
divided.  In  that  case,  the  gross  proceeds  were  the  entire  commissions 
received.  The  expenses  of  carrying  on  the  business  were  estimated  at  a 
sum  equal  to  one-fifth  of  the  commissions  generally  earned.  The  residue 
was  clear  profit,  and  it  was  that  profit  which  the  parties  were  to  share. 
There,  likewise,  there  was  a  participation  in  the  profit  arising  from  the 
discount  on  tradesmen's  bills  and  other  dealings  of  the  two  houses.  But 
in  this  case,  the  parties  were  to  share  the  gross  proceeds  of  the  business, 
and  not  the  profits,  for,  as  factors,  they  had  to  pay  the  expenses  of  clerks, 
of  warehouses,  &c.  The  commission  was  the  source  only  from  which 
the  profits  were  to  arise.  The  profit  is  the  surplus  which  remains  after 
deducting  all  expenses.     In  Dixon  v.  Cooper,  3  Wils.  40,  it  was  held. 
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„ . -__  that  a  factor  who  sold  for  the  plaintiff,  and  was  to  have  *one  shil- 
L  J  ling  in  the  pound  upon  the  sale,  was  a  good  witness  to  prove 
the  contract;  and  in  Benjamin  v.  Porteus,  2  H.  Bl.  590,  a  person  em- 
ployed to  sell  goods,  and  who  was  to  have  for  himself  whatever  money  he 
could  procure  for  them  beyond  a  stated  sum,  was  held  to  be  a  competent 
witness  to  prove  the  contract  between  the  seller  and  buyer.  According 
to  the  argument  on  the  other  side,  in  both  these  cases,  the  broker  parti- 
cipated in  the  profit,  and  was  therefore  a  partner,  and,  consequently,  was 
interested,  and  if  so,  not  a  competent  witness.  The  proposition  contended 
for  on  the  part  of  the  defendant  goes  to  this  extent,  that  if  a  party, 
with  or  without  consideration,  gives  to  another  a  share  in  commissions, 
he  makes  the  donee  a  partner ;  and  so  it  would  be  the  case  with  every 
person  who  is  paid  for  his  trouble  bya  per  centage ;  and  thus,  ship- 
brokers  who  are  paid  in  that  mode  by  a  per  centage  on  the  freight,  or 
surveyors,  who  are  paid  by  a  per  centage  on  the  tradesmen's  bills,  might 
be  considered  partners.  In  Muirhead  v.  Salter,  (not  reported,)  the  Court 
of  Common  Pleas  held,  that  a  division  of  the  commissions  on  effecting 
particular  policies  between  insurance-brokers  did  not  constitute  a  part- 
nership. That  case  was  tried  before  the  late  Lord  Chief-Justice  Gibbs, 
who  told  the  jury,  that  the  division  of  the  commissions  did  constitute  a 
partnership.  They  found,  however,  against  his  direction,  and  that  great 
judge,  with  his  brethren,  afterwards  thought  that  the  jury  were  right, 
and  refused  to  disturb  their  verdict. 

Cur.  adv.  vult. 
The  judgment  of  the  court  was  delivered  in  the  course  of  this  term  by 
Abbott,  C.  J. — This  cause  was  tried  at  Guildhall,  before  my  brother 
Best,  and  a  verdict  under  his  direction  found  for  the  defendant.  A  mo- 
tion was  afterwards  made  for  a  new  trial,  and  a  rule  to  show  cause  having 
been  granted,  the  case  was  very  elaborately  argued  before  us  at  this  place, 
before  last  Easter  Term.  The  real  question  in  the  cause  is,  whether  the 
bankrupts,  who  were  merchants  in  London,  are  to  be  considered  as  part- 
r-ifAon-x  ners  with  the  house  of  Ruxton  at  Eio  Janeiro,  with  reference  *to 
L  J  the  transaction  in  question.  The  action  is  for  money  had  and 
received  to  the  use  of  the  bankrupts.  The  facts  are  these : — The  defend- 
ant having  occasion  to  send  goods  to  Rio  Janeiro,  for  sale  there,  applied 
to  the  bankrupts  for  recommendation  to  a  house  at  that  place;  they  recom- 
mended Kuxton,  and  the  goods  were  consigned  to  him.  Euxton  was  to 
remit  the  proceeds  in  money  or  goods  to  the  bankrupts,  who  were  to  pay 
over  the  money  to  the  defendant,  or  sell  the  goods,  and  account  to  him 
for  the  proceeds.  The  correspondence  was  carried  on  between  the  bank- 
rupts and  Ruxton,  the  defendant  not  communicating  directly  with  Eux- 
ton. The  latter  sold  the  goods,  and  having  advised  the  bankrupts  thereof, 
they  advanced  a  sum  of  money  to  the  defendant  in  anticipation  of  the 
remittance  expected  from  Ruxton,  and  the  latter  having  failed,  and  made 
no  remittance,  this  action  was  brought  to  recover  the  money  so  advanced. 
And  if  there  had  been  nothing  more  in  the  case,  the  plaintiffs  had  an 
undoubted  right  to  recover.  But  it  came  out  at  the  trial  that  the  bank- 
rupts and  Ruxton  were  in  the  habit  of  dividing  equally  the  commissions 
received  by  each  other  on  the  sales  of  all  goods  recommended,  or  "influ- 
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enced,"  according  to  the  expression  of  the  ■witnesses,  by  the  one  house  to 
the  other ;  and  according  to  this  habit  and  course  of  dealing,  the  bank- 
rupts were  entitled  to  half  the  commission  received  by  Kuxton,  on  the 
sale  of  the  defendant's  goods,  and  he  would  be  entitled  to  one-half  of  the 
commission,  if  any,  charged  by  them,  on  their  receipt  of  the  proceeds  in 
London,  had  the  proceeds  been  duly  remitted.  And  upon  this  evidence, 
it  was  contended  on  the  part  of  the  defendant,  that  the  bankrupts  were 
to  be  considered  as  joint  factors,  or  partners,  quoad  hoc,  with  Buxton  ; 
and  consequently,  that  his  receipt  was  in  effect  a  receipt  by  them,  and  so 
the  advance  of  the  money  by  them  to  the  defendant  was  in  effect  merely 
a  payment  of  money  for  ■which  they  were  previously  accountable  to  him. 
And  in  support  of  this  pi'oposition,  the  case  of  Waugh  v.  Carver,  2  H.  Bl. 
235,  was  cited  and  relied  on.  And  we  are  all  of  opinion  that  the  present 
case  cannot  be  distinguished  in  principle  from  that,  and  that  our  decision 
must  be  governed  by  it.  It  is  true,  that  in  that  case  a  definite  part  of 
the  commission  was,  by  agreement  of  the  parties,  to  be  deducted  as  com- 
*pensation  for  the  charges  and  expenses  before  a  division  took  rs^^^^n-i 
place  J  and  also  that  each  party  was  to  share  in  some  specified  >-  J 
measure  with  the  other,  in  other  parts  of  the  profits  of  their  respective 
business,  such  as  warehouse  rent,  and  discount  upon  tradesmen's  bills. 
And  it  was  contended  in  this  case,  on  the  part  of  the  plaintiffs,  that  the 
bankrupts  and  Buxton  were  to  be  considered  as  dividing  the  gross  pro- 
ceeds only,  and  not  the  net  proceeds  or  profits  of  each  other's  agency  or 
factorage;  and  that  a  division  of  gross  proceeds  does  not  constitute  a 
partnership.  We  think,  however,  that  the  previous  deduction  of  a  defi- 
nite part  of  the  commission  before  the  division  in  the  case  cited,  is  an 
unimportant  fact.  It  cannot  have  the  effect  in  all  eases  of  leaving  the 
remainder  as  clear  profit,  because  the  expense  and  charge  cannot  be  in 
all  cases  uniformly  the  same,  but  must  vary  with  the  particular  circum- 
stances of  each  transaction  ;  so  that  in  effect  a  part  only  of  the  gross  com- 
mission, or  proceeds  of  the  agency,  and  not  the  whole,  was  to  be  divided 
in  that  case  ;  and  taking  the  definite  deducted  part  at  a  fifth,  or  any  other 
aliquot  part,  the  absent  house,  instead  of  receiving  one-half,  as  in  the 
ease  at  bar,  would  by  the  agreement  receive  two-fifths,  or  some  other 
definite  part  of  the  whole  gross  sum,  and  not  an  indefinite  part  thereof, 
depending  up'on  the  actual  and  clear  profit  of  the  transaction.  And 
although  in  the  case  of  Waugh  v.  Carver,  the  agreement  was  not  confined 
to  a  division  of  the  commission,  but  extended  also  to  the  moneys  received 
in  certain  other  parts  of  the  transactions  of  the  two  houses,  yet  the  prin- 
ciple of  the  decision  is  not  affected  by  that  circumstance,  the  principle 
being,  that  where  two  houses  agree  that  each  shall  share  with  the  other 
the  money  received  in  a  certain  part  of  the  business,  they  are  as  to  such 
part  partners  with  regard  to  those  who  deal  with  them  therein,  though 
they  may  not  be  partners  inter  se.  By  the  effect  of  such  an  agreement, 
each  house  receives  from  the  other  a  part  of  that  fund  on  which  the 
creditors  of  the  other  rely  for  payment  of  their  demands,  according  to  the 
language  of  Lord  Chief-Justice  De  Grey,  in  the  case  of  Grace  v.  Smith. 
And  such  an  agreement  is  perfectly  distinct  from  the  cases  put  in  the 
argument  before  us,  of  remuneration  made  to  a  traveller,  or  other  clerk  or 
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agent,  by  a  portion  of  the  sums  received  by  or  for  bis  master  or  principal 
r*44n  *'^^  ^^^^  °^  ^  fixed  salary,  which  is  only  a  mode  of  payment 
L  J  adopted  to  increase  or  secure  exertion.  It  is  distinct  also  from 
the  case  of  a  factor  receiving  for  his  commission  a  per  centage  on  the 
amount  of  the  price  of  the  goods  sold  by  him,  instead  of  a  certain  sum 
proportioned  to  the  quantity  of  the  goods  sold,  as  was  the  case  of  Dixon  v. 
Cooper,  wherein  it  was  held,  that  the  factor  was  a  competent  witness  to 
prove  the  sale.  It  differs  also  from  the  case  of  a  person  receiving  from 
a  trader  an  agreed  sum,  in  respect  of  goods  sold  by  his  recommendation, 
at  one  shilling  per  chaldron  on  coals,  or  the  like,  for  there  there  is  no 
mutuality,  and  such  a  case  resembles  a  payment  made  to  an  agent  for  pro- 
curing ©rde^,  and  has  no  distinct  reference  in  the  terms  of  the  agree- 
ment to  any  particular  coals  purchased  by  the  coal-merchant  for  resale 
upon  which  a  third  person  may  become  a  creditor  of  the  coal-merchant, 
and  probably  could  not  in  any  instance  be  shown  to  apply  in  its  execu- 
tion to  any  such  particular  purchase.  But  it  is  to  be  observed,  that  even 
on  a  case  of  this  nature,  the  inclination  of  Lord  Mansfield's  opinion,  in 
Young  V.  Axtell,  cited  2  Hen.  Bla.  242,  was  that  such  an  agreement 
might  constitute  a  partnership.  Of  the  case  of  Muirhead  v.  Salter,  re- 
ferred to  in  the  argument,  we  have  neither  the  facts  nor  the  ground  of 
decision  brought  before  us  with  sufficient  accuracy,  to  enable  us  to  con- 
sider it  as  an  authority  on  the  present  question.  It  may  have  been  that 
the  division  of  the  commission  between  the  two  insurance  brokers  was  a 
solitary  instance ;  that  the  assured  had  recognised  the  second  broker  as 
being  the  person  employed  by  himself;  or  that  the  court  did  not  think 
fit,  under  all  the  circumstances  of  the  particular  case,  to  disturb  the  ver- 
dict of  a  jury  of  merchants,  as  to  the  effect  of  a  division  of  the  commis- 
sion in  that  particular  species  of  agency,  the  divided  commission  being, 
as  I  understand,  payable  for  effecting  the  policy,  and  not  for  receiving 
the  money  from  the  underwriters  in  the  event  of  the  loss,  and  payable 
whether  any  loss  had  occurred  or  not.  So  that  we  cannot  consider  that 
case  as  having  contravened  or  weakened  the  authority  of  the  decision  in 
Waugh  V.  Carver.  Upon  the  authority  of  this  latter  case,  and  for  the 
reasons  already  given,  we  think  the  direction  of  the  learned  judge  at  the 
r*ia.9i  *"*^>  ^^^  ^^^  verdict  of  the  jury,  are  right,  and  that  the  *rule 
L  J  for  a  new  trial  ought  to  be  discharged.  But  as  it  has  been 
strongly  urged,  that  our  decision  in  the  present  case  will  be  of  most  ex- 
tensive consequence  upon  foreign  commerce,  although  we  are  by  no 
means  convinced  that  such  is  really  the  fact,  we  will  allow  the  rule  to  be 
drawn  up,  to  set  aside  the  verdict,  and  enter  a  nonsuit,  if  the  plaintiffs 
desire  it,  in  order  to  afford  them  an  opportunity  of  putting  the  facts  upon 
the  record. 

Kule  discharged. 
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IN  ORDER  TO  CONSTITUTE  A  PARTNERSHIP  IT  IS  NOT  NECESSARY  THAT 
THERE  SHOULD  BE  A  COMMUNITY  OF  INTEREST  IN  THE  CAPITAL  STOCK, 
AS  WELL  AS  IN  THE  PROFIT  AND  LOSS. 

SMITH   V.   WATSON. 

Mich.  Term,  1824.— E.     2  B.  &  0.  40 1.     Eng.  Com.  Law  Reps.,  vol.  9. 

Assumpsit  for  money  lent  and  advanced,  had  and  received,  and  upon 
an  account  stated,  by  and  between  the  bankrupt  and  the  defendants, 
before  his  bankruptcy.     There  was  also  another  count,  upon  an  account 
stated  between  the  plaintiffs,  as  assignees,  and  the  defendants.     Flea, 
general  issue.     The  cause  was  tried  before  Bayley,  J.,  at  the  last  assizes 
for  the  county  of  York.     The  plaintiffs  were  the  assignees  of  the  estate 
and  effects  of  J.  H.  Sampson,  a  bankrupt,  under  a  commission,  which 
issued  on  the  1st  February  1823,  founded  on  an  act  of  bankruptcy  com- 
mitted on  the  28th  January  preceding.     The  bankrupt,  in  1822  and 
1823,  carried  on  business  at  Hull  as  a  merchant  and  wharfinger,  under 
the  firm  of  George  Holden  and  Co.,  and  the  defendants  were  bankers 
there,  with  whom  the  bankrupt  kept  cash.     On  the  part  of  the  plaintiffs 
it  was  proved,  that  the  bankrupt,  on  the  22d  January,  1823,  paid  into 
the  hands  of  the  defendants  a  bill  of  exchange  of  that  date,  drawn  bj' 
him  in  the  name  of  G-.  Holden  and  Co.,  upon  one  Le  Cointe,  for  £1689, 
payable  two  months  after  date,  and  that  the  defendants  at  that  time  gave 
him  credit  in  account  for  that  sum.    *This  bill  was  not  accepted  r-j^AAo-, 
when  presented,  but  the  amount  of  it  was  afterwards  paid  by  the  L        J 
acceptor,  and  received  by  the  defendants,  and  by  their  pass-book  it 
appeared  that  there  was   due  to  the  bankrupt,  provided   the   whole 
proceeds  of  the   bill  belonged  to  him,  a  balance   of  £493,  2s.  9d. 
That  sum  the  defendants,  on  the  12th  May,   1823,  paid,  under  an 
indemnity,  to  one   George  Gill,   who   zlaimed   to   be  a  partner  with 
the  bankrupt  in  the  proceeds  of  the   bill.     The  defence  was,  that 
Gill  was  a  partner  with  Sampson  in  considerable  speculations  in  whale- 
bone ;  that  the  bill  was  drawn  upon  Le  Cointe,  upon  account  of  a  parcel 
of  whalebone  purchased  by  him,  and  which  was  the  joint  property  of 
Gill  and  bankrupt,  and  that  the  defendants  were  therefore  justified  in 
paying  to  Gill  the  balance  due  upon  that  bill.     In  support  of  this  case 
it  was  proved  by  several  witnesses,  that  in  August,  1822,  it  had  been 
verbally  agreed,  between  Sampson  and  Gill,  that  the  former  should  buy 
whalebone,  through  Gill,  as  his  broker,  and  that  as  a  remuneration  for 
his  trouble,  he  should  receive  one-fourth  of  the  profits  arising  from  the 
sale,  and  bear  one-eighth  proportion  of  the  losses.   Under  this  agreement 
various  parcels  of  whalebone  were  bought  and  sold,  which  yielded  a  con- 
siderable profit,  but  all  the  transactions  under  it  were  concluded  in  1822. 
Sampson  then  entered  into  other  speculations  in  1823,  and  continued  to 
employ  Gill  as  broker,  and  upon  these  latter  transactions  it  was  agreed 
that  Gill  should  receive  one-third  of  the  profits.     It  did  not  appear 
whether  he  was  to  bear  any  •proportion  of  the  losses  on  these  latter  trans- 
actions.    All  the  witnesses  stated  that  Sampson  employed  Gill  to  pur- 
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chase  and  sell  whalebone,  as  a  broker,  and  that  he  never  spoke  of  him 
otherwise  than  as  his  agent.  It  appeared  further,  that  when  Sampson 
lorought  the  bill  of  £1689  to  the  defendants  in  January,  1823,  he  stated 
that  it  was  drawn  upon  Le  Cointe  for  whalebone.  The  account  of  the 
bankers  was  kept  in  the  name  of  G.  Holden  and  Co.,  and  there  was  no 
other  account  in  which  Sampson  had  any  interest.  After  the  bill  was 
paid  in,  several  payments  were  made  on  account  of  G.  Holden  and  Co. 
to  a  considerable  amount;  and  until  the  bill  was  paid  there  was  a 
balance  against  that  firm.  Le  Cointe  refused  to  accept  the  bill  until 
the  whalebone  was  delivered,  which  did  not  take  place  till  the  8th  Feb- 
r*4.4.d.1  '"'i^T'  ^^^  **"*  *'^**  *^^y  ^'^^  g*^^  *^^  defendants  notice  that  the 
L  J  bill  was  his.  Upon  this  evidence  it  was  contended,  that  Gill 
was  not  a  partner  in  the  property  purchased,  although  he  might  be 
liable  as  a  partner  to  third  persons,  in  respect  of  any  claims  arising  out 
of  the  speculations  before  mentioned  ;  and  secondly,  assuming  that  he 
was  a  partner  in  the  property,  he  was  only  a  secret  partner,  and  then  his 
share  of  the  property  having  continued,  with  his  consent,  in  the  order 
and  disposition  of  Sampson,  to  the  time  of  his  act  of  bankruptcy,  passed 
to  his  assignees,  under  the  Statute  21  Jac.  I.  c.  19.  The  learned  judge 
reserved  both  the  points,  and  the  plaintiffs  had  a  verdict,  the  defendants 
having  liberty  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been 
obtained  for  that  purpose  in  last  Michaelmas  Term, 

Brougham,  with  whom  were  Parke  and  Alderson,  now  showed  cause, 
and  contended,  first,  that  although  Gill  might  be  liable  as  a  partner  to 
third  persons,  he  had  no  property  in  the  whalebone  purchased.  The 
purchases  having  been  made  by  him  as  a  broker,  must  have  been  made 
in  the  name  of  the  bankrupt.  He  cited  Meyer  v.  Sharpe,  5  Taunt.  74,  and 
Hesketh  v.  Blanchard,  4  Bast,  144,  as  authorities  in  point.  Secondly, 
assuming  that  Gill  had  a  property  in  the  whalebone  purchased,  and  in 
,the  proceeds  of  the  bill,  which  was  the  subject  of  the  present  action,  he 
was  only  a  secret  partner ;  and  then  the  case  of  Ex  parte  Gilpin  is  an 
authority  to  show  that  the  balance  of  those  proceeds  will  pass  to  Samp- 
son's assignees,  under  the  21  Jac.  I.  c.  19,  §  11.  (He  was  then  stopped 
by  the  court.) 

Tindal,  contra,  in  support  of  the  rule,  made  two  points ;  first,  that 
Gill  was  the  partner  of  Sampson  in  the  whalebone  purchased ;  and  if  so, 
secondly,  that  he  had  a  right,  notwithstanding  the  bankruptcy  of  the 
latter,  to  his  share  of  the  proceeds  of  the  bill  in  question,  inasmuch  as 
they  had  not  been  mixed  up  with  the  general  property  of  the  bankrupt. 
As  to  the  first  point,  it  was  agreed  in  the  first  instance  between  Gill  and 
Sampson,  that  the  former  should  share  in  both  profit  and  loss;  under  such 
an  agreement  they  must,  according  to  all  the  authorities,  be  considered 
r*i4."T  ^  partners;  but  assuming  that  he  *was  not  to  bear  any  propor- 
L  ^  tion  of  the  loss  upon  the  purchases  made  in  1823,  still  the  right 
to  participate  in  the  profits  specifically,  made  him  a  partner.  In  Waugh 
V.  Carver,  2  H.  Bl.  235 ;  see  also  Cheap  v.  Cramond,  supra,  p.  436,  it 
was  expressly  held  that  an  agreement  not  to  share  in  losses  did  not  pre- 
vent the  parties  being  partners.  It  is.-true  that  an  agreement  that  a 
broker  shall  have  for  his  own  profit  whatever  he  can  obtain  upon  the 
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sales  above  a  certain  sum,  does  not  make  him  liable  as  a  partner  to  third 
persons,  Benjamin  v.  Portens,  2  H.  Bl.  590 ;  Dry  v.  Boswell,  1  Camp. 
329  J  but  it  has  been  laid  down,  that  if  a  person  agree  to  pay  another  for 
his  labour  in  a  concern,  a  given  sum  in  proportion  to  a  given  quantum 
of  the  profits,  this  does  not  constitute  a  partnership  as  to  third  persons, 
but  that  it  does  constitute  a  partnership  if  he  have  specific  interest  in  the 
profits  themselves  as  profits.  Ex  parte  Hamper,  17  Ves.  404.  Meyer 
V.  Sharpe,  5  Taunt.  74,  has  been  cited  to  show  that  Gill  had  no  interest 
in  the  property,  but  in  that  case  the  bankrupt  himself  proved  that  he 
was  the  sole  owner  of  the  cargo.  Here  there  is  no  evidence  to  show  that 
Sampson  was  the  sole  owner  of  the  whalebone  j  and  if  not,  then  the  very 
agreement  to  share  in  the  profits  makes  a  party  not  only  liable  as  a  part- 
ner to  third  persons,  but  gives  him  a  joint  interest  in  that  property  out 
of  which  his  profit  is  to  arise,  or  in  respect  of  which  he  is  to  incur  a  legal 
liability.  Secondly,  if  Gill  was  a  partner  he  had  a  right  to  claim  his 
share  of  the  proceeds  of  this  bill  notwithstanding  the  bankruptcy  of  Samp- 
son. Here  the  bill  existed  in  specie  at  the  time  of  the  act  of  bankruptcy. 
It  was  not  accepted  till  the  8th  February,  and  on  that  very  day  Gill  gave 
notice  to  the  defendants  that  the  bill  was  his.  The  proceeds  of  the  bill 
never  mixed  with  Sampson's  money,  for  the  balance  of  the  banker's  ac- 
count was  always  against  him  until  the  bill  was  paid.  The  bankruptand 
Gill  were  tenants  in  common  of  the  bill  of  exchange.  If  Gill  had  been 
an  open  ostensible  partner,  it  is  clear  that  he  as  solvent  partner,  might 
dispose  of  the  partnership  proceeds.  Fox  v.  Hanbury,  Cowper,  448 ; 
Smith  V.  Stokes,  1  East,  363  ;  Smith  v.  Oriell,  1  East,  368.  This  is  not 
a  case  within  the  statute  21  Jac.  I.  c.  19,  §  11.  That  statute  contem- 
plates two  different  persons  as  the  true  owner  and  the  reputed  owner. 
Here  the  *bankrupt  was  both.  The  object  of  the  statute  was  to  r*4^jf>-i 
put  a  loan  of,  or  entrusting  the  bankrupt  with  goods  in  the  same  L  -I 
situation  as  a  loan  of  money,  and  so  to  make  a  dividend  only  payable  in 
each  case.  Factors  are  expressly  excepted,  and  dormant  partners  ought 
to  be  considered  as  virtually  excepted.  In  Ex  parte  Gilpin,  the  partner- 
ship ceased  in  1817,  and  the  share  of  the  dormant  partner  was  suflFered 
to  remain  in  the  custody  of  the  bankrupt  for  two  years.  But  here,  at 
the  time  of  the  bankruptcy  the  partnership  still  continued,  and  the  bill 
of  exchange  was  in  specie,  and  before  it  became  due,  notice  of  Gill's  in- 
terest was  given  to  the  bankers.  In  Kirkley  v.  Hodgson,  1  B.  and  C. 
588,  there  was  an  express  stipulation,  that  the  bankrupt  should  continue 
the  apparent  owner  of  the  whole  ship.  There  the  property  once  belonged 
to  the  bankrupt  alone,  and  he  conveyed  away  part,  and  kept  the  posses- 
sion of  the  part  so  conveyed.  Here  the  whalebone  and  the  bill  of  ex- 
change did  not  belong  to  the  bankrupt  alone.  In  Ex  parte  Flyn,  1  Atk. 
185,  the  bankrupt  was  tenant  in  common,  and  the  interest  of  his  co- 
tenant  in  common  was  held  not  to  pass  to  his  assignees ;  and  that  was  the 
true  ground  of  the  decision,  as  appears  by  Mucklow  v.  Mangles,  1  Taunt. 
318.  But  in  Coldwell  v.  Gregory,  1  Price,  119,  the  court  of  exchequer 
decided,  that  a  dormant  partner  was  not  within  the  statute  21  Jac.  I.  c. 
19,  §  11.  [Batlet.  J. — That  case  was  considered  by  this  court  in  Ex 
parte  Gilpin,  and  we  certified  that  a  secret  partner  was  within  the  statute. 
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Best,  J. — I  could  not  have  signed  the  certificate  sent  in  that  case,  unless 
I  had  satisfied  myself  that  the  decision  in  Coldwell  v.  Gregory  cannot 
be  supported.] 

Batlet,  J. — After  the  discussion  which  this  case  has  undergone,  I 
do  not  feel  any  difficulty  in  pronouncing  a  decision  upon  it.  The  de- 
fendants were  the  bankers  of  Sampson,  who  traded  under  the  firm  of 
Holdon  and  Co.,  and  as  such  VferQ  prima  facie  bound  to  account  to  him 
before  his  bankruptcy,  and  to  his  assignees  after  his  bankruptcy,  for  all 
property  which  had  come  from  him  to  their  hands.  Instead  of  so  ac- 
counting, they  paid  over  to  Gill  part  of  the  proceeds  of  a  bill  which  they 
had  received  from  Sampson.  It  lies  upon  them  therefore  to  show  that 
r*4.4.7n  ''Ji^y'wsre  justified  in  making  that  payment;  for  if  *an  agent 
L  -I  takes  upon  himself  to  make  over  the  property  of  his  principal  to 
another  person,  the  onus  lies  upon  him  to  show. that  he  had  authority  so 
to  do.  It  is  said  that  they  were  justified  in  so  doing,  because  the  money 
was  the  joint  property  of  Sampson  and  Gill,  inasmuch  as  it  was  part  of 
the  proceeds  of  a  bill  drawn  by  Sampson  for  the  price  of  whalebone, 
which  was  the  joint  property  of  him  and  Gill.  Had  it  been  purchased 
in  their  joint  names,  the  property  in  it  would  have  been  joint,  and  the  de- 
fendants would  have  been  justified  in  making  this  payment  to  Gill ;  but 
there  is  no  evidence  to  show  that  the  whalebone  was  purchased  in  the 
name  of  Gill,  or  that  he  ever  had  any  property  in  it.  It  is  said,  that  the 
jury  ought,  upon  the  evidence,  to  have  found  that  Gill  was  a  partner  in 
this  property ;  I  think,  however,  that  the  inference  is  the  other  way.  All 
the  witnesses  speak  of  Gill  as  a  broker,  who  was  to  be  paid  for  his  trou- 
ble in  a  particular  way,  viz.,  by  a  share  of  the  profits.  Now  a  right  to 
share  in  the  profits  of  a  particular  adventure,  may  have  the  efiect  of  ren- 
dering a  person  liable  to  third  persons  as  a  partner,  in  respect  of  transac- 
tions arising  out  of  the  particular  adventure  in  the  profits  of  which  he  is 
to  participate ;  but  it  does  not  give  him  any  interest  in  the  property 
itself,  which  was  the  subject-matter  of  the  adventure.  Gill's  right  to  claim 
property  in  the  whalebone  must  arise  out  of  the  terms  of  the  bargain  with 
Sampson ;  and,  looking  to  them,  it  appears  clearly  that  it  was  not  joint 
property.  It  may  be  assumed  that  it  was  purchased  in  the  name  of 
Sampson  only,  for  Gill  was  a  mere  agent,  and  was  to  have  a  proportion 
of  the  profits  in  lieu  of  brokerage.  Considering  the  question  in  this  view, 
I  am  clearly  of  opinion  that  Gill  had  no  property  in  the  whalebone,  or  in 
the  proceeds  of  the  bill;  and  that  being  so,  the  question  on  the  statute 
of  James  does  not  necessarily  arise,  but  still  the  case  is  very  strong  in 
that  respect ;  for,  if  Gill  was  a  partner,  it  is  quite  clear,  upon  the  evi- 
dence, that  he  was  a  secret  partner  only.  The  bill  was  not  specifically 
appropriated  to  the  whalebone  account,  or  to  any  transaction  in  which 
Gill  was  concerned,  but  was  to  be  applied  to  the  general  purposes  of 
Sampson's  trade.  Gill,  the  secret  partner,  therefore  suffered  Sampson  to 
appear  to  the  world  as  the  sole  owner  of  the  bill,  and  the  latter  had  the 
r*a.4ST  0'^'^^''  and  disposition  of  the  proceeds,  with  the  consent  *of  the  true 
L  -I  owner,  within  the  meaning  of  the  statute  of  the  21  Jac.  I.  c. 
19,  §  11.  The  object  of  which  statute  was,  that  that  which  appears  to 
be  the  case  should  be  taken  really  to  be  so  against  him  who  allows  such 


PARTNEaSHIP.  311 

appearances  to  exist.     Upon  both  grounds  I  think  that  this  rule  must 
be  discharged. 

HoLROYD,  J. — ^I  am  of  opinion  that  both  the  points  which  have  been 
raised  must  be  decided  against  the  defendants.  Assuming  it  to  have 
been  agreed  between  Sampson  and  Gill  that  the  latter  should  make  pur- 
chases of  whalebone,  and  in  lieu  of  brokerage  should  have  one-third  of 
the  profits  arising  out  of  the  sales,  and  that  he  should  even  bear  a  cer- 
tain proportion  of  the  losses,  I  am  of  opinion  that,  although  such  an 
agreement  might  make  Gill  liable  as  a  partner  to  third  persons,  yet  that 
it  did  not  vest  in  him  any  interest  in  the  whalebone  purchased  with  the 
money  of  Sampson.  Such  an  agreement  would  not  convert  that  which 
was  obtained  by  the  separate  property  of  Sampson  into  the  joint  property 
of  Sampson  and  Gill.  It  may  be  collected  from  the  evidence  that  the  lat- 
ter did  not  furnish  any  part  of  the  money  required  to  pay  for  the  whale- 
bone, and  that  the  contracts  of  sale  were  made,  not  in  his  name,  but  in 
that  of  Sampson,  for  Gill  was  to  act  as  broker  only,  and  to  receive  a  share 
of  the  profite  in  lieu  of  his  brokerage.  The  money  paid  for  the  whale- 
bone being  therefore  Sampson's  separate  property,  and  the  contracts  being 
made  in  his  name  as  the  purchaser,  the  property  in  the  things  purchased 
would  vest,  by  virtue  of  the  contracts,  in  him  alone.  It  has  been  con- 
tended that  the  legal  effect  of  an  agreement,  to  allow  to  a  broker  a  share 
of  the  profits  of  goods  purchased  by  him,  is  to  vest  in  the  party  entitled 
to  that  proportion  of  the  profits,  the  same  proportion  of  the  property  pur- 
chased, and,  therefore,  that  in  this  case  Gill  became  tenant  in  common, 
or  joint  tenant  as  to  that  part  of  the  property.  If  Sampson  had  in  terms 
agreed  that  Gill  should  have  that  proportion  of  the  property  itself,  it 
would  no  doubt  have  become  the  joint  property  of  the  two.  But  here 
the  agreement  is  wholly  different,  and  it  is  perfectly  consistent  with  it 
that  Sampson  should  retain  the  entire  interest  in  the  property.  It  may 
have  been  a  reasonable  bargain  that  Gill,  in  lieu  of  a  brokerage,  which 
was  a  sum  certain,  should  ^receive  a  share  of  the  profits,  which  p*j  jq-. 
were  contingent  and  uncertain.  But  it  might  be  most  unreasona-  L  J 
ble  that  in  consideration  of  giving  up  his'  brokerage  Gill  should  have  the 
same  proportion  of  the  property  itself,  which  was  purchased  with  the 
funds  of  Sampson.  Gill  would  thereby  have  a  control  over  the  property 
itself,  while  Sampson  continued  the  only  person  prima. /acte  and  ostensi- 
ble, subject  to  all  liabilities  accruing  in  respect  of  it.  It  would,  there- 
fore, be  contrary  to  the  intention  of  the  parties,  to  construe  such  an 
agreement  to  have  the  effect  of  giving  to  the  party  entitled  to  share  in 
the  profits  any  interest  in  the  property  itself.  It  may,  indeed,  by  a  general 
rule  of  law,  founded  upon  reasons  of  policy,  render  him  liable  as  a  partner 
to  third  persons.  But  the  power  over  the  property  in  this  case  remains 
as  it  was  before  the  money  was  converted  into  goods  in  the  purchaser. 
I  am  also  of  opinion,  that  if  Gill  was  a  partner  he  was  a  secret  partner 
only,  and  if  so,  then  he,  being  owner  of  part  of  the  whalebone,  and  of 
the  bill  which  was  given  in  payment  for  a  parcel  of  such  whalebone, 
suffered  Sampson  to  appear  to  the  world  as  the  owner  of  the  whole.  The 
latter  continued  in  possession  of  the  bill  down  to  the  time  of  his  act  of 
bankruptcy.     It  was,  therefore,  in  his  order  and  disposition,  with  the  con- 
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sent  of  the  true  owner,  within  the  meaning  of  the  statute  of  James.     For 
these  reasons  1  am  of  opinion  that  this  rule  ought  to  be  discharged. 

Best,  J. — There  are  two  questions  in  this  case,  the  first  is  whether 
Sampson  and  Gill  had  a  joint  interest  in  the  whalebone,  and  assuming 
that  they  had,  then  the  second  question  is,  whether  that  part  of  the  pro- 
perty which  Gill  had  in  this  bill  of  exchange  was  not  in  the  possession, 
order,  and  disposition  of  the  bankrupt  at  the  time  of  the  act  of  bank- 
ruptcy, with  the  consent  of  the  true  owner,  within  the  meaning  of  the 
statute  21  Jac.  I.  c.  19,  §  11.  Now,  upon  the  first  question,  I  am  clearly 
of  opinion  that  Gill  had  not  any  joint  interest  in  this  property.  The 
question  is  not  whether  he  is  liable  to  third  persons,  as  a  partner,  but 
whether  he  had  such  joint  interest.  There  are  many  oases  where  a  per- 
son may  be  liable  to  third  persons  as  a  partner,  and  yet  not  have  any 
interest  in  the  property.  Thus,  a  person  who  retires  from  a  house  of 
r*4."m  ^^^^^  ^^^  *suffers  his  name  to  continue  in  the  firm,  after  he  has 
L  J  ceased  to  be  an  actual  partner,  is  liable  to  the  world  as  a  part- 
ner, although  the  property  belongs  entirely  to  other  persons.  It  has 
been  urged  that  this  may  be  considered  as  a  question  between  Sampson 
and  Gill,  if  no  bankruptcy  had  intervened.  If  the  former  in  such  a 
case  had  brought  an  action  for  the  balance  of  the  proceeds  of  the  bill, 
he  might  have  recovered,  for  it  is  clear  that  Gill  had  no  share  in  the 
property.  The  person  furnishing  the  capital,  and  making  himself  respon- 
sible for  the  debts  arising  out  of  the  adventure,  was  surely  entitled  to 
the  control  over  the  proceeds.  All  the  evidence  shows  that  Gill  was  to 
act  merely  as  broker,  and  not  to  appear  as  a  partner;  he,  therefore,  would 
not  be  liable  to  the  engagements  entered  into  in  the  course  of  the  trans- 
action. It  is  quite  clear,  therefore,  that  the  property  beronge.d  to  Samp- 
son ;  the  bill  was  hi^,  and  he  paid  it  into  the  handg  of  the  defendants, 
and  if  that  be  so,  then  he  alone  had  a  right  to  receive  the  proceeds  from 
them.  But  supposing  Sampson  and  Gill  to  have  been  partners,  the 
latter  was  clearly  a  secret  partner  j  and  in  Ex  parte  Gilpin  we  decided, 
that  the  Statute  21  Jac.  I.  o.  19,  §  11,  applied  to  a  secret  partner,  who 
permitted  his  share  of  the  partnership  property  to  continue  in  the  pos- 
session of  the  bankrupt  up  to  the  time  of  his  bankruptcy.  We  could 
not  have  ce;:tified  as  we  did  in  that  case  unless  we  had  thought  that  the 
case  of  Coldwell  v.  Gregory  could  not  be  supported.  I  was  fortified  in 
that  opinion  by  that  of  the  Lord  Chancellor,  in  Ex  parte  Dyster.  Inde- 
pendently of  that  authority  I  think  that  the  decision  in  Coldwell  v.  Gre- 
gory cannot  be  supported  without  repealing  the  statute,  which  contains 
no  exception  in  favour  of  secret  partners.  I  cannot,  indeed,  readily  con- 
ceive any  case  more  completely  within  the  mischief  which  the  enactment 
was  intended  to  remedy.  For  if  a  secret  partnership  could  be  set  up  as 
an  answer  to  assignees  claiming  property  which  had  been  left  in  the 
order  and  disposition  of  the  bankrupt,  as  apparent  owner,  enormous 
debts,  unconnected  with  the  partnership  business  might  be  contracted 
upon  the  credit  gained  by  the  possession  of  property,  which  a  person 
wholly  unknown  to  the  creditors  might  olaim,  to  the  exclusion  of  their 
just  demands.  I  therefore  entirely  concur  in  thinking  that  there  is  no 
ground  for  a  new  trial.  Rule  discharged. 
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♦where   a  PAETY  advances   money   to    another   to  assist  r*4Ki-i 
HIM  TO  PROSECUTE  AN   ADVENTURE  ON  AN  AGREEMENT  THAT  L  J 

HE  IS  TO  RECEIVE  HALF  OF  THE  PROFITS  OP  THE  ADVENTURE,  HE  IS 
NOT  HELD  TO  BE  A  PARTNER  IN  A  QUESTION  WITH  THE  OTHER  PARTY, 
ALTHOUGH  HE  IS  SO  IN  A  QUESTION  WITH   THIRD  PARTIES. 

HESKETH   V.    BLANCHARD. 

June  28,  1803.— B.    4  East,  143. 

This  was  an  action  for  goods  sold  and  delivered,  and  on  the  common 
money  counts.  The  defendant  pleaded  the  general  issue,  and  paid  £50 
into  court  upon  the  count  for  goods  sold  and  delivered,  which  was  laid  out 
of  the  question  in  the  ultimate  consideration  of  the  case. 

With  respect  to  the  count  for  money  paid,  laid  out,  and  expended  by 
the  plainti£f  for  the  use  of  the  testator,  the  case  appeared  to  be  this.  The 
plaintiff  was  a  draper  and  tailor,  with  whom  the  testator,  who  had  been 
a  captain  of  a  ve3sel  in  the  African  trade,  had  had  dealings  for  several 
years.  In  the  spring  of  1800  the  plaintiff  applied  to  Bobertson,  who  was 
then  about  to  sail  for  the  coast  of  Africa,  for  orders,  who  declined  giving 
him  any,  saying  he  knew  of  something  else  which  would  answer  better ; 
but  as  he  had  no  sufficient  credit  for  himself,  nor  ready  money,  he 
requested  the  plaintiff  to  go  with  him  to  one  Corfe,  a  butcher,  and  order 
certain  quantities  of  beef  and  tripe,  to  take  with  him  on  the  voyage, 
promising  that  if  any  profit  should  arige  from  them  the  plaintiff  should 
have  one-half  for  his  trouble.  Corfe  accordingly  furnished  the  articles, 
to  the  value  of  £75,  and  sent  them  on  board  Robertson's  ship  by  the 
desire  of  the  plaintiff  and  Robertson,  both  of  whom  he  made  debtors  for 
the  goods ;  and  being  examined  as  a  witness  at  the  trial,  he  also  swore 
that  he  would  not  have  trusted  Robertson  alone.  After  the  goods  were 
shipped,  Robertson  desired  the  plaintiff  to  make  an  insurance.  The 
plaintiff  afterwards  paid  Corfe  the  whole  sum;  and  Robertson  being  since 
dead,  without  having  come  to  any  settlement  with  the  plaintiff,  he  brought 
this  action  to  recover  the  money  so  paid.  At  the  trial  before  r^^jjo-i 
*Rooke,  J.,  at  the  last  Lancaster  Assizes,  it  was  objected  by  the  L  J 
defendant's  counsel,  that  as  the  parties  were  to  divide  the  profits,  if  any, 
they  must  necessarily  be  equally  liable  to  any  loss,  and  therefore  the 
agreement  constituting  a  partnership,  the  action  was  not  maintainable  by 
one  partner  against  the  other.  To  this  it  was  answered,  on  the  part  of 
the  plaintiff,  that  it  was  not  a  connection  of  profit  and  loss,  but  a  simple 
payment  of  money  for  the  use  of  another,  upon  an  undertaking  by  that 
other  to  pay  him  half  the  profit  of  a  certain  adventure,  supposing  it  to  be 
successful;  and  that  though  the  plaintiffhadmadehimself  responsible  to 
Corfe  for  the  value  of  the  articles  furnished  upon  his  credit  jointly  with 
that  of  Robertson,  yet  as  between  themselves,  or  in  any  other  respect, 
there  was  no  partnership.  It  was  thereupon  agreed  to  take  the  opinion 
of  this  court  upon  the  point ;  and  the  jury  were  accordingly  directed  to 
find  a  verdict  for  the  plaintiff  for  £75,  subject  to  the  opinion  of  this 
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court,  Whether  the  plaintiff  was  entitled  to  recover  the  whole  or  a 
moiety  ?  and  if  the  court  should  be  of  opinion  that  he  was  not  entitled  to 
recover  anything,  a  nonsuit  was  to  be  entered. 

Park  and  Wood,  who  were  to  have  shown  cause  against  a  rule  for 
entering  a  nonsuit,  after  stating  the  facts  of  the  case,  and  making  the 
distinction  above  noticed,  were  stopped  by  the  court. 

Topping  and  J.  Clarke,  contra,  said  that  there  might  be  a  partnership 
in  a  particular  transaction  or  adventure,  as  well  as  in  a  general  trade,  and 
this  was  of  the  former  kind.  That  in  Grace  v.  Smith,  2  Blac.  998,  the 
transaction  between  Smith  and  one  Robinson,  who  had  individually  con- 
tracted the  debt  for  which  the  action  was  brought,  was  holden  not  to  be 
a  partnership,  because  the  share  which  Smith  was  to  receive  was  not 
payable  out  of  the  profits  of  the  trade,  but  was  a  personal  demand  on 
Eobinson ;  whereas  here  the  agreement  was  in  terms  for  the  plaintiff  to 
have  one-half  of  the  profit  of  the  adventure.  And  this  principle  was  not 
controverted  by  Lord  C.  J.  Eyre  in  Waugh  v.  Carver,  2  H.  Blac.  235, 
and  vide  Morse  v.  Wilson,  4  Term  Eep.  353,  though  the  distinction 
r-if.AM-i  was  taken  *with  respect  to  agreements  which  would  constitute  a 
L  J  partnership  with  respect  to  creditors,  though  not  as  between  the 
parties  themselves.  But  there  the  parties  had  expressly  stipulated 
between  themselves  not  to  be  answerable  for  each  other's  losses,  which 
showed  that  their  intention  was  not  to  become  partners.  Here  there  was 
no  such  stipulation,  and  therefore  no  such  intention  can  be  inferred ; 
and  then,  by  the  general  operation  of  law  upon  their  agreement,  they 
were  constituted  partners. 

Lord  Bllenbokough,  C.  J. — The  distinction  taken  in  Waugh  v.  Car- 
ver and  others,  applies  to  this  case.  Quoad  third  persons  it  was  a  part- 
nership ;  for  the  plaintiff  was  to  share  half  the  profits.  But  as  between 
themselves  it  was  only  an  agreement  for  so  much,  as  a  compensation  for 
the  plaintiff's  trouble,  and  for  lending  Robertson  his  credit. 

Per  Curiam. — Rule  discharged  generally. 


WHERE   A  PARTY  HAS    NO    INTEREST    IN 

AND  NONE  OF  THE  RIGHTS  AND  POWERS  OP  A  PARTNER,  BUT  IS 
MERELY  IN  THE  EMPLOYMENT  OF  THE  COPARTNERY,  AND  IS  TO  RE- 
CEIVE REMUNERATION  FOR  HIS  SERVICES  IN  PROPORTION  TO  THE 
PROFITS  OF  THE  CONCERN,  HE  IS  NOT  HELD  TO  BE  A  PARTNER, 
EITHER  AS  REGARD  THE   PARTNERS,  OR  AS  REGARD  THIRD   PARTIES. 

I.— WILKINSON    v.    FRASIER. 

Easter  Term,  1803. — E.    4  Esp.  182. 

Assumpsit  against  the  defendant,  who  was  the  captain  of  a  ship  em- 
ployed in  the  southern  whale  fishery,  to  recover  seamen's  wages. 

The  action  was  brought,  and  the  plaintiff  declared  on  the  usual  articles 
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for  voyages  on  that  fishery,  by  which  the  seamen  *are  by  their  rM!4K4-| 
articles  to  receive  a  certain  share  of  the  produce  of  the  cargo  in  L  J 
lien  of  wages. 

The  plaintiff  proved  the  articles,  which  were  signed  by  the  plaintiff  as 
a  mariner,  and  by  the  defendant  as  captain ;  the  sailing  of  the  vessel  on 
the  voyage,  and  the  plaintiff's  service ;  and  that  the  oil  of  which  the 
cargo  was  composed  had  been  sold,  and  produced  a  certain  sum,  for  the 
share  of  which  the  plaintiff  went. 

These  articles  stipulated,  on  the  part  of  the  sailors,  that  they  should 
proceed  on  the  voyage,  do  their  duty,  &c. ;  and  on  the  part  of  the  captain 
that  the  produce  of  the  voyage  should  be  divided  in  certain  proportions, 
viz.,  a  certain  proportion  to  the  owners,  a  certain  proportion  to  the  cap- 
tain, and  the  rest  to  the  other  officers  and  seamen.  The  proportion  of  a 
common  sailor  was  a  one-hundred  and  ninetieth  part. 

Best,  Serjt.  objected  :  that  the  action  could  not  be  maintained  against 
the  captain,  who  was  the  present  defendant ;  because  the  defendant,  as 
well  as  the  plaintiff,  was  to  be  paid  out  of  the  profits  of  the  voyage,  that 
they  were  therefore  partners ;  and  as  one  partner  could  not  maintain  this 
action  against  another,  the  action  was  not  maintainable. 

Lord  Alvanley  said,  he  would  not  nonsuit  the  plaintiff  on  such  an 
objection :  That  the  plaintiff  and  the  other  sailors  were  hired  by  the  defen- 
dant and  the  owners,  to  serve  on  board  the  ship  for  wages  to  be  paid  to 
him ;  and  the  share  was  in  the  nature  of  wages,  unliquidated  at  the  time, 
but  capable  of  being  reduced  to  a  certainty  on  the  sale  of  the  oil,  which 
had  taken  place ;  and  that  he  should  not  therefore  consider  them  as  part- 
ners, but  as  entitled  to  wages  to  the  extent  of  their  proportion  in  the 
produce  of  the  voyage. 

There  was  a  verdict  for  the  defendant. 


*II.— DRY  V.  BOSWELL.  [*455] 

Easter  Term,  1808.— E.     1  Campb.  329. 

Assumpsit  for  work  and  labour,  and  materials  in  and  about  the  repairs 
of  a  lighter.     Plea,  the  general  issue. 

There  was  no  doubt  as  to  the  repairs  being  done ;  and  the  only  ques- 
tion was.  Whether  the  defendant  was  liable  for  them  ? 

The  witnesses  first  stated,  that  the  lighter  was  the  sole  property  of  a 
person  of  the  name  of  Russell ;  that  she  was  let  out  by  him  to  the 
defendant,  who  worked  her,  and  that  the  two  shared  her  profits  equally 
between  them. 

Lord  Ellenborough  said,  in  that  case  the  defendant  was  to  be  con- 
sidered a  partner,  and  was  jointly  liable  for  the  repairs  done  to  the 
lighter.  There  was  here  a  participation  of  profit  and  loss,  which  consti- 
tuted a  partnership. 

But  the  agreement  with  Russell  subsequently  appeared  to  be  this,  that 
the  defendant  in  consideration  of  working  the  lighter  should  receive  half 
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her  gross  earnings,  and  that  Russell  as  owner  should  receive  the  other 
kalf. 

Lord  Ellenboeotjgh  observed,  that  this  was  only  a  mode  of  paying 
the  defendant  wages  for  his  labour,  and  was  different  from  a  participation 
of  profit  and  loss ;  so  that  under  these  circumstances  no  partnership 
could  be  considered  as  existing  between  him  and  the  owner  of  the 
lighter. 

Evidence,  however,  was  afterwards  given  of  the  defendant  having  him- 
self ordered  the  repairs  to  be  done,  and  the  plaintiff  had  a  verdict. 


1.  To  the  case  Dry  v.  Boawell,  the  reporter  appends  the  following  note : — 
"  Wish  V.  Small.  Exeter  Spring  Assizes,  1808.  Action  for  the  price  of  two 
bullocks  sold  by  the  plaintin  to  the  defendant.  It  appeared  in  evidence  that  the 
plaintiff  had  purchased  these  bullocks,  and  afterwards  put  them  to  depasture 
upon  the  lands  of  one  Woof,  it  being  agreed  that  the  profit  to  be  made  upon  the 
r  *4.'ifi  1  "^ss^^^j  *(after  they  had  been  fatted  upon  Woof's  land,)  above  £20,  at 
'  J  which  the  plaintiff  then  valued  them,  should  be  equally  divided  between 
him  and  Woof.  Upon  this  Dampier  for  the  defendant  objected,  that  Wish  and 
Woof  were  partners,  and  ought  jointly  to  have  brought  this  action.  To  this  it 
wat.  answered,  that  they  were  merely  partners  in  the  profits,  and  that  this  was  a 
mode  of  paying  Woof  for  the  pasture.  Thompson,  B.,  was  of  the  latter  opinion, 
and  the  plaintiff  had  a  verdict.  In  Easter  Term  following,  Dampier  moved  the 
Court  of  King's  Bench  that  the  verdict  should  be  set  aside,  and  a  nonsuit  entered 
on  the  foregoing  ground;  but  a  rule  nisi  was  refused.  So  if  A.  is  employed  by 
B.  to  sell  goods,  and  is  to  have  for  himself  whatever  sum  he  can  procure  for 
them  beyond  a  stated  sum,  this  does  not  constitute  a  partnership  between  A.  and 
B.  as  to  these  goods,  and  A.  is  a  competent  witness  to  prove  the  contract  between 

•  B.  and  the  person  to  whom  the  goods  are  sold.    Benjamin  v.  Porteous,  2  H. 
Bl.  590." 

2.  Mr.  Collier,  in  his  work  on  Partnership,  observes,  "In  order  to  constitute 
a  communion  of  profit  between  the  parties,  the  interest  in  the  profit  must  be 
mutual,  that  is,  each  person  must  have  a  specific  interest  in  the  profits  as  a  prin- 
cipal trader.  He  is  not  a  partner  if  he  merely  receives  out  of  the  profits  a  com- 
pensation for  his  trouble  in  the  character  of  an  agent  or  servant  of  the  concern." 
— Collier  on  Partnership,  p.  17.  On  this  passage  Mr.  Justice  Stoky  remarks, 
"  The  distinction  as  thus  presented  does  certainly  wear  the  appearance  of  no 
small  subtlety  and  refinement,  and  scarcely  meets  the  mind  in  a  clear  and  unam- 
biguous form ;  for  the  question  must  still  recur,  When  may  a  party  properly  be 
said  to  have  an  '  interest  in  the  profits  as  prbfits  ?'  When,  also,  may  it  properly  be 
said,  that  '  the  interest  in  the  profits  is  mutual,'  and  that  '  each  person  has  a 
specific  interest  in  the  profits  as  a  principal  trader  ?'  No  absolute  test  is  given 
to  distinguish  the  cases  from  each  other,  and  it  is  not  easy  to  grasp  it  when 
stated  in  so  abstract  a  form.  The  true  meaning  of  the  language,  'an  interest 
in  the  profits  as  profits,'  (which  has  probably  been  borrowed  from  the  subtle  and 
refined  statement  of  an  eminent  judge,)  seems  to  be,  that  the  party  is  to  parti- 
cipate, directly  at  least,  in  the  losses  as  well  as  in  the  profits,  or,  in  other  words, 
that  he  is  to  share  in  the  net  profits,  and  not  in  the  gross  profits.  If  he 
is  to  share  in  the  net  profits,  which  supposes  him  to  have  a  participation  of 
profit  and  loss,  that  will  constitute  him  a  partner,  if  in  the  gross  profits,  then  it 
will  be  otherwise." — Story  on  Partnership,  p.  3D. 

3.  In  the  case  of  Hamper,  ex  parte,  17  Vesey,  p.  403,  Lord  Bluon  observed, 
"  The  cases  have  gone  farther  to  this  nicety,  upon  a  distinction  so  thin,  that  I 
cannot  state  it  as  established  upon  due  consideration;  that  if  a  trader  agrees  to 
r  * 4-*  -]  pay  another  person  for  his  labour  in  the  concern  a  sum  of  *mouey, 
L  J  even  in  proportion  to  the  profits,  equal  to  a  certain  share,  that  will  not 
make  him  a  partner ;  but  if  he  has  a  specific  interest  in  the  profits  themselves. 
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as  profits,  he  is  a  partner."  In  the  same  case  his  lordship  also  obserred,  "  It  is 
clearly  settled,  though  I  regret  it,  that  if  a  man  stipulates  that  as  the  reward  of 
his  labour  he  shall  have  not  a  specific  interest  in  the  business,  but  a  given  sum 
of  money,  even  in  proportion  to  a  given  (jtiantwm  of  the  profits,  that  will  not 
make  him  a  partner  ;  but  if  he  agrees  for  a  part  of  the  profits  as  such,  giving 
him  a  right  to  an  account,  though  having  no  property  in  the  capital,  he  is  as  to 
these  persons  a  partner,  and  in  a  question  with  these  parties  no  stipulation  can 
protect  him  from  loss."  In  Rowlandson,  ex  parte,  1  Bose,  91,  Lord  Bldok 
observed,  "  The  ground  is  settled  that  if  a  man  as  a  reward  for  his  labour  chooses 
to  stipulate  for  an  interest  in  the  profits  of  a  business,  instead  of  a  certain  sum 
proportioned  to  those  profits,  he  is  as  to  third  persons  a  partner,  and  no  arrange- 
ment between  the  parties  themselves  can  prevent  it." 

4.  In  the  case  of  Langdale,  ex  parte,  18  Vesey,  p.  300,  the  question  was. 
Whether  there  was  a  partnership  between  a  bankrupt  who  kept  a  canteen  in  the 
neighborhood  of  some  barracks  and  the  brewers  who  supplied  him  with  beer,  in 
respect  of  their  participation  in  the  profits  of  the  bankrupt's  business,  under  an 
agreement  between  them  ?  By  this  agreement,  according  to  the  representation 
of  the  brewers,  they  were  to  pay  half  of  his  rent,  and  he  was  to  pay  £4,  5.?.  per 
barrel  for  the  beer  supplied  to  him,  the  usual  price  being  £3,  8*.  The  bank- 
rupt's account  of  the  agreement  was,  that  the  brewers  were  to  have  out  of  the 
profits  17s.  per  barrel  for  the  half  of  the  rent,  the  bankrupt  taking  the  rest,  of 
which  hs.  was  for  drawing  the  beer,  and  \s.  for  collecting  the  money.  Lord 
ELD0>f  observed,  "  A  man  who  is  to  have  no  profit  may  be  a  partner,  if  holding 
himself  out  as  such,  as  by  lending  his  name.  He  may  also  be  a  partner  when 
the  contract  is  that  he  shall  suffer  no  loss  ;  and  I  agree  that  it  is  not  the  less  a 
partnership  because  part  of  the  contract  is  that  they  are  not  to  sufier  by  bad 
debts,  the  personal  negligence  of  him  who  has  the  custody  of  the  article,  by 
fire,  &o.  The  true  criterion  is,  whether  they  are  to  participate  in  profit.  This 
has  been  the  question  ever  since  the  case  of  Grace  v.  Smith.  I  cannot  refuse  to 
let  this  case  go  to  a  jury.  The  agreement  to  sell  their  beer  at  a  higher  price 
than  to  others  would  not  make  them  partners  ;  but  the  bankrupt's  representation 
is  so  different  that  it  is  impossible  to  determine  without  the  decision  of  a  jury, 
upon  the  question,  Whether  there  was  an  agreement  for  a  division  of  the  profits, 
or  that  the  brewers  only  stood  in  relation  as  vendors  of  the  beer  to  this  retailer, 
at  £4,  5s.,  in  consideration  of  paying  half  his  rent,  selling  to  others  at  £3,  8s.  ? 
If  the  actual  contract  give  a  claim  upon  the  profits,  or  the  application  ■-  ^^go  -i 
*of  them,  that  is  partnership.  If  there  was  no  claim  upon  the  profits,  '-  -' 
or  the  application  of  them,  then  it  is  not  partnership." 

5.  In  Watson,  ex  parte,  19  Ves.  4G1,  Lord  Eldon  observed,  "  There  is  a  wide 
distinction  between  a  dormant  and  a  nominal  partner.  The  former  is  liable  in 
respect  of  the  profits,  but  one  who  receives  a  salary  not  charged  upon  profits 
according  to  a  known  but  a  nice  distinction,  is  not  by  that  a  partner;  but  if  re- 
tiring from,  or  coming  into  the  trade  he  suffer  his  name  to  be  used,  it  is  of  no 
consequence  whether  he  has  a  salary  or  sum  of  money  to  be  paid  by  others,  or 
to  be  got  out  of  the  profits.  It  is  the  use  of  the  name  that  makes  him  liable  as 
one  of  the  persons  by  whom  and  to  whom  everything  is  bought  and  sold." 

6.  The  equity  of  the  principle  which  makes  a  person  a  partner  in  a  question 
■with  third  parties,  although  he  is  not  one  in  a  question  with  the  partners  them- 
selves, except  in  the  ease  of  a  nominal  partner,  where  the  parly  holds  himself 
out  to  the  world  as  a  partner,  although  not  truly  such,  may  well  be  doubted. 
The  opinion  of  Mr.  Justice  Stoey  was  opposed  to  the  equity  and  policy  of  such 
a  rule.  He  observes, — "  As  an  original  question  it  may  admit  of  very  great 
doubt  whether  it  would  not  have  been  more  convenient  and  more  conformable 
to  true  principles,  as  well  as  to  public  policy,  to  have  held  that  no  partnership 
should  be  deemed  to  exist  at  all,  even  as  to  third  persons,  unless  such  were  the 
intention  of  the  parties,  or  unless  they  had  held  themselves  so  out  to  the  public. 
The  ground  upon  which  the  participation  of  the  profits  of  a  trade,  although 
no  partnership  is  intended  to  exist  between  the  parties,  shall  make  them 
partners  as  to  third  persons,  is  thus  stated  by  Lord  Chief-Justice  De  Gbet, 
in  Grace  v.  Smith, '  E^ery  man  who  has  a  share  of  the  profits  of  a  trade  ought 
also  to  bear  his  share  of  the  loss.    And  if  any  one  takes  part  of  the  profits  he 
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takes  a  part  of  that  fund  on  which  the  creditor  relies  for  his  payment.  If  any  one 
advances  or  lends  money  to  a  trader,  it  is  only  lent  on  his  general  personal  secu- 
rity, and  yet  the  lender  is  generally  interested  in  those  profits.  He  relies  on 
them  for  repayment.'  Now,  to  say  the  least  of  it,  this  reasoning  is  very  artifi- 
cial ;  for  if  the  creditor  trusts  to  the  personal  security  of  his  debtor  generally,  for 
advances  made,  or  goods  sold,  and  he  has  no  lien  on  the  property  or  profits  of 
the  trade  for  repayment,  it  seems  difficult  to  perceive  why  other  persons  should 
be  liable  to  him  on  account  of  their  receipt  of  a  portion  of  the  profits,  there 
being  no  privity  of  contract,  and  no  partnership  existing  in  the  advances  of 
money  or  goods  sold  between  the  parties.  Why  should  a  mere  participant  in 
the  profits,  contrary  to  the  intent  of  the  agreement  between  himself  and  his  co- 
contractor,  be  held  responsible  to  a  creditor  of  the  latter,  when  the  latter  has 
trusted  to  his  personal  security,  and  only  had  a  general  confidence  that  he  was 
r  *i'i<)  1  *'^™°S  ^  profitable  business  ?  Why  should  the  creditor's  contract  dis- 
■-  '   place  the  contract  of  the  immediate  parties  7     The  rule  might  have 

some  show  of  equity  if  the  party  were  only  held  liable  to  the  extent  of  the  profits 
received  by  him.  But  the  rule  makes  him  liable  to  pay  all  the  losses,  and  all 
the  debts,  whether  he  has  received  any  profits  or  not.  However,  the  doctrine  is 
completely  established  upon  the  very  ground  asserted  in  Grace  v.  Smith." — 
Story  on  Partnership,  p.  54. 


THE  ACT  or  ANY  ONE  PARTNER  BINDS  THE  FIRM  IN  ALL  MATTERS  WITHIN 
THE  SCOPE  AND  OBJECTS  OF  THE  PARTNERSHIP,  ALTHOUGH  TELE  ACT 
MAY  BE  A  FRAUD  ON  THE  FIRM,  UNLESS  THE  PARTY  FOUNDING  ON 
THE  ACT  IS  COGNIZANT  OF  THE  FRAUD. 

I.— SWAN    V.    STEELE. 

Feb  1,  1806.— E.     7  East,  209. 

In  assumpsit,  the  plaintiffs  declared,  first,  on  a  bill  of  exchange,  dated 
26th  of  August,  1803,  drawn  by  D.  Maitland  on  Campbell  and  Co.  for 
£342,  payable  to  the  order  of  the  defendants  and  one  Greorge  Payne, 
deceased,  three  months  after  date,  and  indorsed  by  the  defendants  and 
Payne,  under  the  firm  of  Wood  and  Payne,  to  the  plaintiffs ;  and  whieh 
bill  Campbell  and  Co.  had  accepted.  The  plaintiffs  also  declared  for 
goods  sold  and  delivered,  and  on  the  common  money  counts.  The  defend- 
ant Steele  pleaded  non  assumpsit,  and  the  defendant  Wood  suffered 
judgment  by  default.  And  at  the  sittings  after  last  Trinity  Term  at 
Gruildhall,  the  jury  found  a  verdict  for  the  plaintiffs  for  £368,  5s.  4d., 
subject  to  the  opinion  of  the  court  on  the  following  case  : — 

Wood  and  Payne,  mentioned  in  the  pleadings  were  wholesale  grocers 
in  Liverpool,  trading  under  the  firm  of  Wood  and  Payne,  from  January, 
1802,  until  January,  1804 ;  with  whom  the  defendant  Steele  became  a 
partner  in  May,  1802,  and  so  continued  till  January,  1804,  in  the  busi- 
ness of  buying  and  selling  cotton,  which  business  was  also  carried  on 
under  the  same  firm  of  Wood  and  Payne,  and  at  their  counting-house; 
r*4601  ^^*  *Steele  was  never  interested  in  the  grocery  business.  Steele 
L  -I  took  no  active  part  in  the  cotton  concern  ;  nor  was  it  known  to 
the  world  or  to  the  plaintiffs  that  he  was  a  partner.     The  plaintiffs  sold 
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to  Wood  and  Payne,  as  grocers,  a  quantity  of  sugar,  for  which  they  gave 
their  acceptance  in  the  firm  of  Wood  and  Payne,  at  four  months,  dje  the 
11th  of  October,  1803 ;  and  not  being  able  to  provide  for  it  when  due, 
Wood  and  Payne,  on  the  8th  of  October,  1803,  delivered  to  the  plaintiffs 
the  bill  mentioned  in  the  declaration  due  the  29th  of  November,  with 
others,  to  provide  for  that  acceptance ;  and  the  said  bill  was  indorsed  by 
either  Wood  or  Payne,  in  the  firm  of  Wood  and  Payne,  without  the  actnal 
knowledge  of  Steele,  as  all  other  bills  in  the  cotton  concern  were.  The 
said  bill  had  been  paid  to  Wood  and  Payne  as  cotton  dealers,  by  the 
drawer  thereof,  for  cotton  sold  to  him,  in  which  Steele  was  as  aforesaid 
interested ;  and  the  name  "  D.  Maitland"  thereto  subscribed  as  the 
drawer,  was  the  hand-writing  of  D.  Maitland  of  Wigan,  to  whom  the 
cotton  was  sold.  The  said  bill  has  been  dishonoured,  of  which  Wood 
and  Payne  had  due  notice.  Wood  and  Payne  became  bankrupts  on  the 
16th  of  January,  1804,  and  the  effects  of  the  said  cotton  concern  are 
insufficient  to  discharge  its  debts;  and  Steele  when  he  has  discharged 
those  debts  will  be  a  creditor  of  the  concern.  The  question  for  the 
opinion  of  the  court  was,  whether  the  plaintiffs  were  entitled  to  recover? 
If  they  were,  then  the  verdict  was  to  stand,  otherwise  a  verdict  was  to 
be  entered  for  the  defendant  Steele. 

Wood  for  the  plaintiffs. — Wood  and  Payne  being  partners  with  Steele, 
had  authority  to  dispose  of  the  partnership  effects  for  such  purposes  as 
they  thought  proper.  One  partner  may  negotiate  or  indorse  bills  with- 
out the  other ;  so  he  may  sell  the  partnership  effects,  or  release  partner- 
ship debts.  And  he  is  only  liable  to  his  partners  for  misapplication  of 
the  funds ;  but  it  is  a  good  disposition  as  to  third  persons,  unless  they 
collude  with  one  to  defraud  another  partner;  and  no  fraud  is  imputed 
here.     The  court  then  desired  to  hear  the  other  side. 

Littledale,  contra,  said,  that  the  bill  in  question  was  not  r^fAo-i'i 
*taken  originally  as  payment  for  the  goods  in  the  usual  course  of  I-  -« 
trade,  but  was  afterwards  received  by  the  plaintiffs  as  collateral  security 
for  the  payment  of  Wood  and  Payne's  own  acceptance.  It  was  therefore 
given  by  the  two  partners  as  a  pledge,  and  not  as  payment ;  and  one  part- 
ner has  no  authority  to  pledge  the  goods  or  securities  of  another.  The 
only  difference  between  this  case  and  that  of  Shirreff  v.  Wilks,  1  East's 
Kep.  48,  is,  that  there  the  creditor,  when  he  accepted  the  security  from 
one  of  the  partners  for  his  particular  debt,  knew 'that  it  was  part  of  the 
partnership  funds.  [Lord  Ellenborough. — That  makes  all  the  differ- 
ence.] But  whether  the  creditor  acquire  that  knowledge  before  or  after 
the  acceptance  of  the  bill  cannot  make  any  difference  in  this  case,  where  he 
seeks  to  bind  the  defendant  Steele  by  an  implication  of  law  in  consequence 
of  the  fraudulent  act  of  his  partners,  not  having  looked  to  his  security  at 
the  time.  For  no  contract  can  arise  by  operation  of  law  out  of  a  fraud 
against  an  innocent  person,  because  of  the  ignorance  of  one  of  the  parties 
to  the  contract  at  the  time  of  the  interest  of  such  innocent  person.  If 
the  plaintiffs'  knowledge  of  Steele's  interest  in  the  bill  at  the  time  of  its 
indorsement  to  him  would  have  avoided  the  indorsement  as  fraudulent, 
it  is  incongruous  to  say  that  his  coming  to  the  same  knowledge  subse- 
quently shall  give  him  a  new  security  which  he  did  not  before  contem- 
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plate.  [Le  Blano,  J. — Suppose  the  bill  had  been  made  payable  to 
Woodf  Payne,  and  Steele  by  name,  and  Wood  had  indorsed  it  in  the  part- 
nership firm,  -without  the  knowledge  of  Steele,  would  not  that  have  bound 
them  all,  unless  the  creditor  had  known  that  this  was  done  without  the 
knowledge  or  consent,  and  in  fraud  of  Steele  ?]  If  the  creditor  received 
it  in  payment  for  the  individual  debt  only  of  the  one  partner,  he  ought 
perhaps  to  apply  to  the  other  to  know  if  the  indorsement  were  made  with 
his  consent,  without  which  he  must  necessarily  know  that  it  was  a  fraud 
upon  such  Other  partner. 

Lord  Ellenbobough,  C.  J. — It  would  be  strange  and  novel  doctrine 
to  hold  it  necessary  for  a  person  receiving  a  bill  of  exchange  indorsed  by 
one  of  several  partners,  to  apply  to  each  of  the  other  partners  to  know 
_^  .„„_  whether  he  assented  to  such  indorsement,  *or  otherwise  that  it 
L  J  should  be  void.  There  is  no  doubt  that  in  the  absence  of  all 
fraud  on  the  part  of  the  indorsee,  such  indorsement  would  bind  all  the 
partners.  There  may  be  partnerships  where  none  of  the  existing  part- 
ners have  their  names  in  the  firm.  Third  persons  may  not  know  who 
they  are ;  and  yet  they  are  all  bound  by  the  acts  of  any  of  the  partners 
in  the  name  or  firm  of  the  partnership.  The  case  is  too  clear  for  argu- 
ment, and  I  should  not  have  permitted  the  point  to  be  reserved  if  I  had 
not  understood  at  the  trial  that  there  were  some  other  facts  in  the  case 
which  might  raise  a  doubt.  The  distinction  is  well  settled,  that  if  a 
creditor  of  one  of  the  partners  collude  with  hini  to  take  payment  or  secu- 
rity for  his  individual  debt  out  of  the  partnership  funds,  knowing  at  the 
time  that  it  is  without  the  consent  of  the  other  partners,  it  is  fraudulent 
and  void ;  but  if  it  be  taken  bona  fide  without  such  knowledge  at  the 
time,  no  subsequently  acquired  knowledge  of  the  misconduct  of  the 
partner  in  giving  such  security  can  disaffirm  the  act.  Now  here  the 
three  persons  were  trading  under  the  firm  of  Wood  and  Payne,  and  in 
the  course  of  their  dealings  as  partners  received  the  bill  in  question ; 
and  when  competent  to  either  of  them  by  his  indorsement  in  the  name 
of  the  firm  to  pass  their  interest  in  th«  bill;  and  the  plaintiffs,  ignorant 
of  any  fraud  at  the  time,  take  it  by  such  indorsement  from  one  of  the 
partners.  Then  if  the  interest  of  the  plaintiffs  in  the  bill  were  once  well 
vested,  no  subsequent  knowledge  that  such  indorsement  was  made  with- 
out the  consent  of  one  of  the  partners  will  divest  it.  And  it  would  be 
highly  inconvenient  that  it  should ;  because  if  the  plaintiffs  had  been 
apprised  at  the  time  that  the  partner  who  indorsed  the  bill  had  no  autho- 
rity to  do  so,  they  might  have  obtained  some  other  security  for  their 
demand. 

The  other  judges  all  concurred. 


[*46S]  *II.— SANDILANDS  v.  MARSH. 

Trinity  Term,  1819.— E.     2  B.  and  Al.  673. 
Assumpsit.    The  declaration  stated  that  I.  Howden,  deceased,  em- 
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ployed  the  defendant  as  his  agent  to  lay  out  £4000  in  the  purchase  of 
an  annuity,  and  to  receive  the  arrears  thereof,  and  that  in  consideration 
thereof,  and  of  a  certain  commission,  defendant  promised  to  guarantee 
the  payment  of  the  annuity,  and  alleged  a  breach  in  not  having  so 
guaranteed.  Plea,  general  issue.  At  the  trial  before  Abbott,  C.  J.,  at 
the  adjourned  sittings  at  Guildhall,  after  last  Michaelmas  Term,  it  ap- 
peared that  the  defendant,  who  was  a  navy  agent,  had  formerly  been  in 
partnership  with  a  Mr.  Creed,  and  that  the  firm  of  Marsh  and  Creed 
had  been  the  navy  agents  to  Mr.  Howden.  On  the  12th  September, 
1811,  Mr.  Creed  wrote  the  following  letter  to  Mr.  Howden  : — "  I  have 
an  opportunity  of  employing  your  remaining  property  in  the  stocks  for 
three  or  four  years  in  a  way  that  will  double,  or  nearly  so,  the  income 
you  derive  from  that  source.  It  is  by  annuity  of  8  per  cent,  per  annum 
on  three  lives,  secured  on  property,  the  receipts  of  which  pass  through 
our  hands,  and  will  be  guaranteed  by  our  house,  and  not  redeemable  till 
after  three  years.  The  party  granting  the  annuity  is  in  the  receipt  of  a 
clear  unincumbered  income  of  above  £12,000  per  annum,  and  will,  as 
soon  as  he  can  after  the  lapse  of  three  years,  redeem  the  annuity,  so  that 
your  capital  remains  untouched.  For  our  trouble  in  the  business,  and 
for  guaranteeing  the  punctual  half-yearly  payment  of  the  annuity  to  you, 
we  should  expect  a  commission  of  5  per  cent.,  but  the  benefit  you  would 
derive  from  the  arrangement  would  very  well  allow  of  it.  Windsor's. 
and  this  annuity  would  soon  clear  off  the  advance  on  our  account,  and 
leave  your  income  materially  improved.  If  you  see  this  business  in  the 
light  I  do,  and  will  say  aye  or  no  by  return  of  post,  I  will  either  go  on 
with  it,  and  send  you  down  a  bank  power  for  sale  of  your  stock,  or  else 
secure  it  for  some  other  friend."  This  letter  was  signed  Eichard  Creed. 
Howden  immediately  accepted  this  offer,  and  a  joint  power  of  attorney 
was  transmitted,  empowering  Marsh  and  Creed  to  sell  the  stock ;  and 
the  stock  was  accordingly  *sold  out  on  the  7th  January,  1812.  r*404^-| 
On  the  23d  January,  1813,  the  annuity  in  question  was  pur-  L  J 
chased  of  Mr  Joshua  Kowe,  and  after  having  been  paid  for  about  two 
years,  became  in  arrear.  Howden  died  7th  March,  1813.  By  a  letter 
dated  10th  April,  1813,  signed  Marsh  and  Creed,  in  answer  to  an  appli- 
cation made  on  the  part  of  Mr.  Howden's  representatives,  they  stated  in 
substance  as  follows  : — "He  has  two  annuities,  one  .yielding  a  clear  £400 
per  annum,  payable  quarterly,  exclusive  of  the  amount  of  the  annual 
premium  on  the  insurance  of  the  life  of  Mr.  Kowe,  the  granter,  at  the 
Equitable  Insurance  Office,  and  the  purchase-money  for  which  was  £4000 
in  place  of  £5000,  which  we  informed  Mr.  Howden  we  should  give  for 
it.  This  is  guaranteed  by  our  house  on  a  commission,  and  is  not  deter- 
minable for  three  years."  Neither  of  the  above  letters  were  entered  in 
Marsh  and  Creed's  letter-book,  nor  did  it  appear  that  Marsh  had  person- 
ally any  knowledge  of  the  guarantee.  It  was  proved,  that  it  was  no  part 
of  the  ordinary  business  of  navy  agents  to  deal  in  annuities.  The  charge 
of  5  per  cent,  commission  had  never  been  made,  but  only  2J  per  cent., 
the  usual  commission  of  navy  agents,  had  been  charged  in  the  different 
accounts  transmitted  by  Marsh  and  Creed.  In  those  accounts,  however, 
there  were  found  several  items,  referring  to  the  sale  of  the  stock  and  the 
August,  1858 21 
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receipt  of  the  annuity.  Under  these  circumstances,  it  was  contended, 
first,  that  this  guarantee  by  Creed  could  not  bind  his  partner  Marsh ; 
and,  secondly,  that  if  it  could,  it  was  a  security  which  ought  to  have  been 
enrolled  under  the  provisions  of  the  Annuity  Act.  The  learned  judge 
overruled  these  objections,  and  left  it  to  the  jury  to  say,  whether  under 
the  circumstances  of  the  case,  Marsh  was  cognizant  of  the  transaction  as 
to  the  purchase  of  this  annuity,  although  he  might  be  ignorant  of  the 
facts  of  the  guarantee  itself,  telling  them  that  in  that  case  he  thought 
the  defendant  was  liable.  The  jury  found  this  fact  in  the  affirmative, 
and  the  plaintiffs  obtained  a  verdict.  The  defendant  had  liberty  to  move 
to  enter  a  nonsuit  on  both  points ;  and  a  rule  nisi  to  that  effect  having 
been  obtained  by  Marryat  in  last  Hilary  Term, 

Scarlett  and  Adams  now  showed  cause. — They  contended  that  the 
_^ , pr-,  case  had  been  properly  left  to  the  jury  to  say,  whether  *Marsh 
L  -I  was  or  was  not  cognizant  of  the  transaction ;  and  the  jury  have 
found  that  he  was.  If  so,  he  must  be  bound  by  the  representations  and 
acts  of  his  partner  in  it.  As  to  the  second  point,  the  distinction  is,  that 
only  those  securities  which  come  from  the  grantee  or  his  sureties  are  re- 
quired to  be  registered ;  but  this  guarantee  was  wholly  independent  of, 
and  for  anything  that  appears,  unknown  to  the  granter.  He  was  not  in 
any  degree  responsible  over  either  to  Marsh  or  Creed,  in  case  they  were 
called  upon  by  Howden  to  pay  the  annuity.  Then  it  did  not  require  to 
be  memorialized,  because  the  only  object  of  the  act  was  for  the  further 
protection  of  the  granter,  to  record  all  the  securities  coming  directly  or 
indirectly  from  him. 

Marryat  and  Wilde,  contra. — One  partner  has  no  power  to  bind  an- 
other by  a  guarantee  of  this  sort.  It  was  not  an  act  done  in  the  ordinary 
course  of  business,  and  its  operation  might  last  beyond  the  duration  of 
the  partnership,  or  even  the  life  of  the  parties.  There  is  no  pretence 
for  saying  that  Marsh  was  cognizant  of  the  circumstances  of  the  guaran- 
tee itself.  The  letters  containing  it  were  never  entered  in  the  letter- 
book  of  the  firm ;  and  the  mere  receipt  of  the  2  J  per  cent,  on  the  money, 
which  was  the  consideration  for  the  annuity,  is  not  sufficient  of  itself  to 
charge  him  with  this  guarantee.  The  5  per  cent.,  which  was  the  consi- 
deration for  it,  never  was  received  at  all.  All  Marsh's  acts  are  perfectly 
consistent  with  the  ordinary  course  of  dealing  and  no  more.  The  case 
of  Duncan  v.  Lowndes  and  Another,  3  Camp.  478  is  precisely  in  point. 
But  supposing  it  to  be  a  guarantee  binding  on  Marsh,  still  the  plaintiff 
cannot  recover,  not  having  complied  with  the  Annuity  Act.  It  would 
defeat  all  the  provisions  of  that  act,  if  this  did  not  require  to  be  memo- 
rialized ;  a  person  meaning  to  grant  an  annuity  would  then  only  have  to 
guarantee  an  annuity  granted  by  a  pauper  in  order  to  evade  the  act. 
The  case  of  Eosher  v.  Hurdis,  5  T.  E.  678,  shows,  however,  that  this  is 
not  the  law.  But  there  is  another  vobjection.  The  guarantee,  at  all 
events,  depends  upon  the  second  letter  alone,  for  there  is  nothing  to 
connect  the  first  and  second  letters  together.  The  price  is  different, 
and  they  relate  to  different  annuities.  If  so,  then  inasmuch  as  the 
rifARc-i  second  letter  onjy  states  that  a  guarantee  has  *been  given,  but 
L        -I  omits  the  terms  of  the  guarantee,  it  is  not  sufficient  to  take  the 
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case  out  of  the  Statute  of  Frauds.  [Abbott,  C.  J. — Can  it  be  contended, 
that  if  a  person  writes  a  letter  offering  to  purchase  an  annuity,  and  to 
guarantee  its  payment,  and  requesting  a  power  to  sell  out  stock  to  be 
sent  for  that  purpose,  that  he  will  not,  after  his  proposal  has  been  acceded 
to,  and  the  stock  has  been  sold  out,  be  liable  to  make  good  his  guarantee, 
because  exactly  the  same  annuity  as  that  proposed  has  not  been  bought  ?"] 
The  question  is  not  whether  he  would  not  be  bound  to  make  compensa- 
tion, but  whether  he  would  be  liable  on  the  guarantee.  The  second 
letter  admits  that  a  guarantee  was  given,  but  is  wholly  silent  as  to  its 
terms.     Wain  v.  Warlters,  5  East,  10. 

Abbott,  C.  J. — This  case  has  been  very  fully  and  ably  discussed  at 
the  bar ;  but  I  am  of  opinion  that  the  rule  must  be  discharged.  Two 
material  questions  have  been  made ;  the  first  of  which,  and  the  most 
important  and  extensive  in  its  consequences  is,  Whether  this  defendant 
shall  be  held  to  be  bound  by  the  guarantee  given  without  his  knowledge 
by  his  partner.  Creed  ?  and  if  the  verdict  of  the  jury,  finding  him  to  be 
so  bound,  be  not  sustainable,  it  will  be  very  dangerous  hereafter  to  deal 
with  a  partnership ;  for  the  business  in  each  department  of  a  firm  is 
generally  transacted  by  one  partner  only.  It  has,  undoubtedly,  been 
held,  that  in  a  matter  wholly  unconnected  with  the  partnership,  one 
partner  cannot  bind  the  others.  But  the  true  construction  of  the  rule 
is  this,  that  the  act  and  assurance  of  one  partner,  made  with  reference 
to  business  transacted  by  the  firm,  will  bind  all  the  partners.  In  this 
case,  the  proper  business  of  Marsh  and  Creed  was  to  receive  the  money 
due  from  the  navy  board  to  their  customers,  and  their  dividends  in  the 
public  funds,  upon  which  business  they  charged  Howden  with  a  commis- 
sion of  2}  per  cent.  It  was  no  part  of  their  ordinary  business,  to  gua- 
rantee annuities,  or  to  lay  out  the  money  of  their  customers  in  the  pur- 
chase of  them.  Under  these  circumstances,  the  original  proposal  was 
made  by  Creed,  in  answer  to  which  the  joint  power  of  attorney  was 
transmitted  to  Marsh  and  Creed,  under  which  the  stock  was  afterwards 
sold.  Now  that  sale  must  have  appeared  in  the  partnership  books ;  and 
if  *that  fact  were  doubtful,  it  is  proved  by  the  balance  stated  in  r^^o^-i 
the  accounts  transmitted  by  the  partnership ;  that  sale,  therefore,  <-  -I 
and  the  fact  that  the  proceeds  had  been  laid  out  in  the  purchase  of  an 
annuity,  either  were  actually  known,  or  ought  to  have  been  known,  by 
Marsh.  Now,  if  that  whole  transaction  was  known  to  him,  the  guarantee, 
which  is  connected  with  it,  becomes,  in  point  of  law,  an  assurance  made 
by  one  partner  with  reference  to  business  transacted  by  both ;  and,  ac- 
cording to  the  rule  previously  stated,  it  will  bind  both.  To  illustrate 
this  position,  a  case  may  be  put,  where  two  persons  in  partnership  for 
the  sale  of  horses,  should  agree  between  themselves  never  to  warrant 
any  horse ;  yet,  though  this  be  their  course  of  business,  there  is  no  doubt 
that  if,  upon  the  sale  of  a  horse,  the  property  of  the  partnership,  one  of 
them  should  give  a  warranty,  the  other  would  be  thereby  bound.  As 
to  the  second  question.  Whether  this  guarantee  ought  to  have  been 
enrolled  according  to  the  provisions  of  the  Annuity  Act  ?  I  agree  that 
that  statute  ought  not  to  receive  a  narrow  oonstruction,  so  far  as  the 
interest  of  the  granter  of  the  annuity  is  concerned.    Every  security, 
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therefore,  given  by  him  or  on  his  behalf,  and  for  which  the  money  re- 
ceived by  him  is  the  consideration,  must  be  enrolled.  But  the  conside- 
ration for  this  promise  is  wholly  distinct  from  that  given  for  the  annuity. 
It  is  the  payment  of  an  additional  commission  of  2  J  per  cent. ;  whereas 
the  consideration  for  the  annuity  is  the  sum  of  £4000.  It  is  wholly 
unconnected  with  the  granter,  and  collateral  to  his  interest,  and  does 
not,  I  think,  require  to  be  enrolled.  I  am,  therefore,  of  opinion,  on 
both  grounds,  that  this  rule  should  be  discharged. 

Batlet,  J. — I  have  entertained  considerable  doubts,  during  the  dis- 
cussion of  this  case,  but  I  am  now  entirely  satisfied  on  both  points.  It 
is  true  that  one  partner  cannot  bind  another  out  of  the  regular  course  of 
dealing  by  the  firm.  But  where  the  assurance  has  reference  to  business 
transacted  by  the  partnership,  although  out  of  the  regular  course,  it  is 
still  within  the  scope  of  his  authority,  and  will  bind  the  firm.  Now  if 
we  apply  that  rule  to  this  case,  we  find  a  proposal  by-  Creed,  concerning 
business  to  be  transacted  by  the  house,  in  which  he  states  the  terms  on 
r*4.fi8n  '^^^°^  i*  ^i'l  ^^  done.  This  proposal  is  *acceded  to,  and  the 
L  -1  business,  as  appears  by  the  accounts  transmitted,  is  transacted 
by  the  house.  If  so,  it  must  have  been  transacted  on  the  terms  stated 
in  the  letter  of  Creed;  and,  if  Marsh  and  Creed  were  thus  agents  in  lay- 
ing out  Howden's  money  in  the  annuity,  they  must  be  bound  by  the 
terms  specified  by  Creed:  For  this  is  a  representation  made  by  one 
partner  as  to  the  terms  upon  which  the  business  is  to  be  done  by  the 
firm.  This  is  made  still  more  clear  by  the  letter  of  the  10th  April,  1813. 
It  is  suggested,  indeed,  that  this  may  have  reference  to  some  other  gua- 
rantee than  that  of  the  letter  of  12th  September,  1811.  But  if  so,  it 
was  for  the  defendant  to  have  proved  that  fact.  Then  it  is  contended, 
that  the  second  letter  by  the  firm  does  not  specify  the  amount  of  the 
commission,  and  that  this  case  falls  within  Wain  v.  Warlters.  But  that 
difficulty  is  removed,  by  connecting  it  with  the  former  letter,  in  which 
the  terms  are  specified.  The  stamp  acts  proceed  on  the  same  principle, 
that  an  agreement  may  be  inferred  from  several  letters ;  and  therefore 
direct  that  the  stamping  of  one  shall  be  sufficient.  The  other  question 
is.  Whether  this  guarantee  ought  to  have  been  enrolled  ?  The  case  of 
Rosher  v.  Hurdis  does  not  in  terms  show  whether  the  security  there  was 
not  given  at  the  instance  of  the  granter.  And  there  is  a  material  difiier- 
ence  between  sureties  for  a  granter  who  are  identified  with  him,  and 
other  persons  wholly  unconnected  with  him.  If  in  this  case  Rowe  had 
been  told  that  Marsh  and  Creed  were  to  be  his  guarantees,  and  he  had 
given  them  any  consideration  for  so  doing,  the  case  would  be  different. 
But  here  these  parties  guarantee,  not  at  the  instance  of  the  granter,  but 
of  the  grantee.  I  am  of  opinion  that  this  is  not  within  either  the  terms 
or  the  spirit  of  the  Annuity  Act. 

HoLROTD,  J. — I  am  of  the  same  opinion.  It  was  properly  left  to  the 
jury  to  say  whether  Marsh  was  cognizant  of  the  contract  to  lay  out  this 
money  in  the  purchase  of  an  annuity;  and  then  whatever  engagements 
Creed  might  make  with  reference  to  it  would  bind  Marsh;  for,  by  his 
knowledge  of  it  being  fqund  by  the  jury,  it  becomes  for  this  purpose 
part  of  the  partnership  business,  as  much  as  any  transaction  in  the  ordi- 
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nary  course  of  dealing.  The  first  letter  seems  to  me  to  be  *ap-  |-*4(>q-i 
plicable  to  any  annuity  to  be  purchased  with  the  money  to  be  L  J 
raised  by  sale  of  the  funded  property ;  and  that  the  parties  themselves  so 
considered  it  appears  from  the  second  letter.  We  have,  therefore,  a 
right  to  connect  these  two  letters  together,  and  by  so  doing,  the  objec- 
tion, that  the  terms  of  the  guarantee  are  not  specified  in  the  second 
letter,  is  removed.  The  great  difiSculty  in  my  mind  is  as  to  the  enrol- 
ment, and  it  arises  from  this  guarantee  having  been  originally  mentioned 
as  one  of  the  terms  upon  which  the  grantee  was  to  advance  his  money. 
It  does  not,  however,  appear  that  the  grantor  had  any  knowledge  of  it, 
and  that  makes  a  material  difference.  For  there  being  nothing  in  the 
letter  which  imports  that  the  terms  of  the  proposal  came  from  the  grantor, 
it  may  be  considered  as  wholly  collateral  to  the  transaction,  and  as  no 
part  of  the  condition  on  which  the  annuity  was  granted  by  him.  The 
words  of  the  act  are,  "  that  a  memorial  of  every  deed,  &c.,  whereby  any 
annuity  shall  be  granted,  shall  be  enrolled ;"  and  the  warrants  of  attor- 
ney, of  which  the  act  subsequently  speaks,  are  those  given  by  the  grantor. 
I  think,  therefore,  that  the  assurances  meant  in  this  clause  are  those  con- 
nected with  the  grantor;  and  that  as  this  guarantee  was  wholly  uncon- 
nected with  him,  it  did  not  require  to  be  enrolled. 

Best,  J. — I  am  clearly  of  the  same  opinion  on  both  points.  If  we 
were  to  decide  the  first  point  in  favour  of  the  defendant,  we  should  place 
persons  who  have  occasion  to  deal  with  partnerships  in  a  new  and  diffi- 
cult situation  ;  for  unless  they  made  inquiry  from  every  one  of  the  part- 
ners whether  they  assented  to  the  partnership  transaction,  which  in 
many  cases  would  be  impossible,  they  would  have  the  security  of  the 
individual  only,  and  not  that  of  the  firm.  In  this  case  it  appears  that 
Marsh  and  Creed  acted  not  merely  as  navy  agents,  but  also  in  the  pro- 
curing of  this  annuity,  and  that  they  have  received  an  advantage  from 
the  transaction.  For  although  it  is  said  they  did  not  receive  the  5  per 
cent,  commission,  yet  at  all  events  they  were  benefited  by  receiving  2J 
per  cent,  commission  on  a  larger  sum  arising  from  this  annuity.  Marsh, 
therefore,  who  has  derived  an  advantage  from  the  engagement  entered 
into  by  his  partner,  must  be  bound  by  the  consequences  of  it.  This 
question,  *therefore,  was  properly  left  to  the  jury,  who  have,  in  r^A-jn-i 
my  opinion,  found  the  right  verdict.  As  to  the  second  point,  it  L  J 
seems  to  me  that  the  object  of  the  Annuity  Act  was  to  protect  inexperi- 
enced persons  from  the  frauds  of  those  who  lent  money  on  annuities ; 
and  the  provision  for  the  enrolment  of  the  securities  being  intended  for 
the  benefit  of  the  grantor  only,  I  think  it  is  necessary  to  enrol  those 
securities  alone,  which  show  the  extent  of  his  responsibility.  Now  that 
was  necessary  in  Eoshei'v.  Hurdis;  for  it  may  be  concluded  (though  it 
is  not  expressly  so  stated  in  that  case)  that  the  grantor  was  there  liable 
over  to  the  obligor  of  the  bond.  But  here  there  is  no  such  liability  on 
the  part  of  Rowe  to  Marsh  and  Creed.  I  am  therefore  of  opinion,  that 
it  was  not  necessary  to  enrol  this  guarantee,  and  that  on  both  grounds 
this  rule  must  be  discharged. 

Rule  discharged. 
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III.— EX    PAKTE,  BONBONUS. 

June  15,  1803.    3  Ves.  540. 

James  Kogers  carried  on  business  as  a  merchant  at  Bristol  on  his 
separate  account,  under  the  firm  of  James  Rogers,  and  also  of  James 
Rogers  and  Co.  He  was  also  engaged  in  partnership  with  Blake  and 
Purnell  as  insurance  brokers ;  which  partnership  was  also  carried  on  in 
Bristol.  The  private  trade  of  Rogers  was  carried  on  under  his  sole  ma- 
nagement, in  a  dwelling  house  and  counting  houses  adjoining  in  Queen 
Square  and  Princes  Street,  distinct  from  the  partnership  concern,  which 
was  carried  on  in  the  Exchange  Buildings,  under  the  immediate  control 
of  Purnell,  the  cashier,  who  paid  and  received  all  moneys  whatsoever 
due  to  and  from  the  partnership,  and  in  distinct  books  of  account. 

On  the  22d  of  March,  1795,  a  separate  commission  of  bankrupt  issued 
against  Rogers.  Under  that  commission  Attwood  and  Co.,  bankers  at 
Bath,  proved  a  debt  of  £30,725  for  money  advanced  upon  his  drafts. 
r*4.7n  *^^  *^®  same  22d  of  March  a  joint  commission  of  bankrupt 
L  J  issued  against  the  partnership  of  Rogers,  Blake,  and  Purnell. 
Under  that  commission  Attwood  and  Co.  proved  a  debt  of  £27,011, 
13s.,  for  money  advanced  upon  sixteen  notes,  drafts,  or  bills. 

The  petition  presented  by  the  joint  creditors  stated,  that  the  debt 
proved  under  the  joint  commission  is  part  of  the  debt  proved  under  the 
separate  commission ;  and  in  consequence  of  Rogers  having  given,  in- 
dorsed, or  subscribed,  the  partnership  firm  to  several  of  the  bills,  &c., 
which  were  the  foundation  of  the  separate  debt ;  and  that  he  was  at  the 
time  of  his  bankruptcy  indebted  to  the  partnership  firm  to  the  amount 
of  £6000.  Rogers  died  in  1801,  having  never,  though  called  upon, 
produced  an  account  of  his  dealings  with  Attwood  and  Co.  The  petition 
suggested,  that  all  the  said  bills  or  notes  except  two  were  drawn  by 
Rogers,  or  by  his  direction,  without  the  privity  of  Purnell ;  and  that 
they  were  all  made  at  the  same  time,  though  bearing  different  dates,  in 
the  short  space  from  the  3d  of  December,  1792,  to  the  25th  of  February, 
1793,  though  to  an  extent  of  £30,000  and  upwards ;  and  though  Rogers 
for  several  months  previous  to  the  3d  of  December,  1792,  and  up  to  his 
bankruptcy,  was  not  only  greatly  embarrassed,  and  threatened  by  credi- 
tors, but  was  in  fact  arrested  for  considerable  sums ;  and  that  no  part  of 
the  consideration  came  to  the  hands  of  Purnell,  or  was  applied  to  the  use 
of  the  partnership ;  but  that  it  came  exclusively  to  Rogers.  The  petition 
prayed,  that  the  proof  of  Attwood  and  Co.  under  the  jojnt  commission 
may  be  expunged  ;  that  they  may  refund  the  dividends  received ;  and  an 
account  of  their  dealings  with  Rogers. 

Mr.  Piggott,  Mr.  Romilly,  and  Mr.  GuUen,  in  support  of  the  petition 
contended,  that  it  had  been  long  settled  in  bankruptcy,  that  the  creditor 
could  not  prove  against  the  joint  estate,  and  also  against  the  separate 
estate  of  one  partner ;  but  must  elect,  though  there  are  distinct  securi- 
ties ;  and  they  referred  to  Ex  parte  Clowes,  2  Bro.  C.  C.  595 ;  1  Cooke's 
Bank.  Law,  258,  8th  edit,  by  Mr.  Roots,  534 ;  and  the  other  cases  col- 
lected by  Mr.  Cooke,  1  Cooke's  Bank.  Law,  257,  8th  edit.  534. 
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*They  also  insisted  upon  another  point;  that  one  partner  could  r:t:A~o-\ 
not  bind  the  partnership  without  authority  to  a  demand,  the  eon-  L  J 
sideration  for  which  was  received  by  that  partner  only;  and  never  reached 
the  partnership  funds.  Upon  this  point  they  cited  Ex  parte  Peele,  and 
Hope  V.  Gust,  before  Lord  Mansfield. 

Mr.  Mansfield  and  Mr.  Richards,  contra. 

The  Lord  Chancellor. — This  petition  is  presented  upon  a  principle, 
which  it  is  very  difficult  to  maintain ;  that  if  a  partner  for  his  own  ac- 
commodation pledges  the  partnership,  as  the  money  comes  to  the  account 
of  the  single  partner  only,  the  partnership  is  not  bound.  I  cannot  accede 
to  that.  I  agree,  if  it  is  manifest  to  the  persons  advancing  money,  that 
it  is  upon  the  separate  account,  and  so,  that  it  is  against  good  faith,  that 
he  should  pledge  the  partnership,  then  they  should  show,  that  he  had 
authority  to  bind  the  partnership.  But  if  it  is  in  the  ordinary  course  of 
commercial  transactions,  as  upon  discount  it  would  be  monstrous  to  hold, 
that,  a  man  borrowing  money  upon  a  bill  of  exchange,  pledging  the 
partnership,  without  any  knowledge  in  the  bankers,  that  it  is  a  separate 
transaction,  merely  because  that  money  is  all  carried  into  the  books  of 
the  individual,  therefore  the  partnership  should  not  be  bound.  No  case 
has  gone  that  length.  It  was  doubted  whether  Hope  v.  Oust  was  not 
carried  too  far,  yet  that  does  not  reach  this  transaction ;  nor  ShirreflF  v. 
Wilks ;  as  to  which  I  agree  with  Lord  Kenyon,  that,  as  partners,  whe- 
ther they  expressly  provide  against  it  in  their  articles,  (as  they  generally 
do,  though  unnecessarily,)  or  not,  do  not  act  with  good  faith,  when 
pledging  the  partnership  property  for  the  debt  of  the  individual,  so  it  is 
a  fraud  in  the  person  taking  that  pledge  for  his  separate  debt. 

The  question  of  fact,  whether  this  was  fair  matter  of  discount,  or, 
being  an  antecedent,  separate-  debt  of  Rogers,  the  discount  was  obtained 
merely  for  the  purpose  of  paying  that  debt  by  the  application  of  the 
partnership  funds,  which  question  is  brought  forward  by  the  affidavits, 
though  not  by  the  petition,  must  lead  to  farther  examination.  If  the 
partners  are  privy  and  silent,  permitting  him  to  go  on  dealing  in  this 
way,  without  *giving  notice,  the  question  will  be,  whether  sub-  rtfAnn-, 
sequent  approbation  is  not  for  this  purpose  equivalent  to  previous  L  J 
consent.  Purnell,  therefore,  must  explain  himself  upon  this  ;  for  if  he 
admits  all  these  circumstances  to  have  been  in  his  knowledge,  it  will  be 
very  difficult  to  say,  he  is  entitled  to  the  benefit  of  that  principle,  which 
is  established  for  the  safety  of  partners.  That  explanation,  if  material 
in  1793,  is  much  more  so  now :  when  one  of  the  partners  is  dead,  another 
gone  abroad,  the  managing  clerk  dead.  Under  these  circumstances,  if 
the  examination  as  to  the  propriety  of  the  proof  made  in  1793,  which  I 
consider  a  sort  of  judgment  for  the  debt,  cannot  be  gone  into  but  under 
most  unfavourable  circumstances  to  those  who  made  it,  I  cannot  throw 
that  difficulty  upon  those  who  came  forward  then ;  and  permit  the  inat- 
tention of  the  others,  who  might  have  come  forward  at  any  time  since, 
to  be  prejudicial  to  third  persons. 

The  Lord  Chancellor. — Upon  general  principles  it  would  be  too 
dangerous  to  permit  Purnell  now  to  make  an  affidavit.  This  petition 
represents,  that  the  whole  consideration  for  the  bills,  under  which  this 
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proof  was  made,  came  exclusively  to  Bogers.  In  a  variety  of  cases  that 
circumstance  alone,  though  to  be  attended  to,  will  not  decide  that  the 
other  partners  are  not  to  be  bound ;  and  accordingly  there  is  this  distinct 
and  necessary  allegation,  that  the  several  transactions  relative  to  this  debt 
took  place  without  the  privity  or  knowledge  of  Purnell ;  though  the  in- 
surance trade  was  carried  on  in  a  very  public  place  in  Bristol;  and  that 
no  part  of  the  consideration  came  to  his  hands,  or  was  applied  to  the  use 
of  the  partnership. 

In  Fordyce's  case,  Hope  v.  Gust,  Lord  Thurlow  and  the  judges  had 
A  great  deal  of  conversation  upon  the  law ;  and  they  doubted,  upon  the 
danger  of  placing  every  man  with  whom  the  paper  of  a  partnership  is 
pledged,  at  the  mercy  of  one  of  the  partners  with  reference  to  the  ac- 
count he  may  afterwards  give  of  the  transaction.  There  is  no  doubt  now 
the  law  has  taken  this  course ;  that  if,  under  the  circumstances,  the  party 
taking  the  paper  can  be  considered  as  being  advertised  in  the  nature  of 
the  transaction,  that  it  was  not  intended  to  be  a  partnership  proceeding, 
r*4.'"J.T  *^  ^^  ^*  ^^®  ^^^  *°  antecedent  debt,  *prima  facie  it  will  not  bind 
L  J  them ;  but  it  will,  if  you  can  show  previous  authority  or  subsequent 
approbation :  a  strong  case  of  subsequent  approbation  raising  an  infer- 
ence of  previous  positive  authority.  In  many  cases  of  partnership  and 
different  private  concerns  it  is  frequently  necessary  for  the  salvation  of 
the  partnership  that  the  private  demand  of  one  partner  should  be  satis- 
fied at  the  moment ;  for  the  ruin  of  one  partner  would  spread  to  the 
others,  who  would  rather  let  him  liberate  himself  by  dealing  with  the 
firm.  The  nature  of  the  subsequent  transactions,  therefore,  must  be 
looked  to,  as  well  as  that  at  the  time.  It  is  impossible  now  to  forget, 
whatever  I  might  have  thought  of  it  in  1793,  that  the  only  person  upon 
whose  evidence  this  joint  demand  could  be.cut  down  is  Purnell  the  bank- 
rupt, who  could  not  be  a  witness  at  law ;  whose  duty  also  it  was  to  pro- 
tect the  partnership  against  this  proof;  and  who  has  permitted  it  to  stand 
all  this  time ;  and  who,  upon  all  the  circumstances  appearing  in  these 
affidavits,  if  he  should  deny  notice,  could  not  be  believed  by  a  jury. 

Upon  the  question,  whether  the  proof  ought  to  stand  as  a  debt  against 
both  the  joint  and  the  separate  estates,  in  1786  the  point  was  much 
discussed,  with  reference  to  the  arrangement,  where  a  commission  was 
taken  out  against  three  or  more,  and  there  were,  not  only  a  partnership 
of  all,  and  separate  creditors  of  each,  but  also  a  partnership  of  two  or 
three  of  them.  The  case  was  new ;  but  Lord  Thurlow  held,  that  under 
the  commission  against  all,  orders  might  be  made  for  satisfaction,  not 
only  of  the  joint  creditors  of  all,  and  the  separate  creditors  of  each,  but 
also  of  the  partnerships  of  two  or  three  of  them  ;  Ex  parte  Marlin,  3  Bro. 
C.  C.  15.  That  it  should  be  so  is  perfectly  right ;  for  if  there  are  inferior 
partnerships  between  some  of  the  partners,  the  commission  taken  out 
against  all  is  the  only  legal  commission  that  can  exist  against  one  or  more. 
There  is  considerable  difficulty  in  point  of  law  at  this  day  in  supporting 
this  species  of  paper.  In  Mainwaring  v.  Newman,  2  Bos.  and  Pul.  120, 
upon  such  a  transfer  of  paper  it  was  held  that  no  action  would  lie.  Find- 
ing it,  however,  treated  as  a  ground  of  dividend  I  should  not  do  right 
in  disturbing  it.     The  case  in  Livesay's  Bankruptcy,  Ex  parte  Clowes,  1 
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Cooke's  Bank.  Law,  258,  2  Bro.  C.  C.  595,  does  not  decide  that  there 
should  *not  be  a  sort  of  double  proof,  but  the  creditor  must  elect.  ryfAjr-t 
That  case  turned  upon  the  particular  circumstances.  The  question  •-  -^ 
was,  whether  as  to  the  sum  for  which  the  creditor  had  the  bond  of  the 
two,  he  should,  under  an  agreement  by  all  the  partners  to  consolidate  the 
funds,  be  considered  as  creditor  of  both  partnerships.  The  answer  to 
that  is,  that,  when  the  general  partnership  agreed  to  take  upon  them 
the  demand  of  the  individuals  and  the  other  partnership,  one  term  im- 
plied was,  that  their  creditors  should  consent  to  be  creditors  of  the  general 
partnership  only.  It  was  held,  therefore,  that  they  must  elect.  There 
have  been  many  cases,  particularly  in  the  bankruptcy  of  Burton,  Forbes, 
and  Gregory,  where  three  or  more  partners,  being  also  concerned  in  other 
trades,  the  paper  of  one  firm  was  given  to  the  creditors  of  another,  and 
they  were  permitted  to  take  dividends  from  both  estates ;  Ex  parte  Wens- 
lay,  2  Ves.  and  Bea.  254.  That,  therefore,  takes  it  out  of  the  general 
doctrine  ;  but  it  is  not  necessary  to  decide  that  point,  especially  if  it  is 
to  affect  the  doctrine  that  has  obtained  in  other  cases,  upon  a  petition 
containing  no  allegation  upon  that  point. 


In  the  ordinary  case  the  granting  a  guarantee  by  one  partner  in  the  name  of 
the  firm  will  not  bind  the  firm  for  such  an  act,  is  not  a  necessary  or  natural  in- 
cident of  a  partnership.  Accordingly,  in  Duncan  v.  Lowndes  and  Bateman,  3 
Camp.  478,  in  an  action  on  a  guarantee  for  the  debt  of  a  third  person,  signed 
by  one  of  two  partners,  with  the  partnership  firm,  it  was  held  necessary  to  give 
some  evidence  beyond  the  relationship  of  partners  subsisting  between  them,  that 
the  partner  who  signed  had  authority  to  bind  the  other  by  guarantee.  Lord 
Ellenborotigh  observed, "  As  it  is  not  usual  for  merchants  in  the  common  course 
of  business  to  give  collateral  engagements  of  this  sort,  I  think  you  must  prove 
that  Lowndes  had  authority  from  Bateman,  the  other  partner,  to  sign  the  partner- 
ship firm  to  the  guarantee  in  question.  It  is  not  incidental  to  the  general  power 
of  a  partner  to  bind  his  co-partners  by  such  an  instrument."  On  it  being  ob- 
jected that  the  other  partner  Bateman  could  only  be  rendered  *liable  r*4i7gi 
by  a  note  in  writing,  Lord  Bllehborough  observed, — "  All  that  the  plain-  L  J 
tiff  has  to  prove  is  Lowndes's  authority  to  sign  the  partnership  firm  to  the  guaran- 
tee. When  that  is  established  there  is  a  very  good  note  in  writing  to  bind  both 
partners.  For  this  purpose,  I  think  a  subsequent  recognition  by  Bateman  may 
be  given  in  evidence,  as  well  as  a  prior  command  ;  and  either  the  one  or  the 
other  may  be  shown  by  parol  as  well  as  by  a  written  document.  Proof  of  a  pre- 
vious course  of  dealing  in  which  such  guarantees  were  given,  and  to  which  both 
partners  were  privy,  I  think,  would  be  sufficient." 


A  COPARTNERY  IS  LIABLE  FOR  THE  FRATJDTTLENT  ACTS,  AND  IS  BOUND  BY 
THE  FALSE  REPRESENTATIONS  OP  ANY  OF  THE  PARTNERS. 

I.— WILLET  V.  CHAMBEKS. 

May  23,  1778.— E.     2  Cowper,  814. 
This  was  an  action  for  money  had  and  received  to  the  plaintiff's  use, 
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brought  against  the  defendant  as  surving  partner  of  one  Dadley.  Plea, 
non-assumpsit.     Verdict  for  the  plaintiff,  damages  £480. 

Upon  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted,  the 
facts  appeared  to  be  as  follow : — That  prior  to  any  partnership  between 
the  defendant  and  Dadley,  who  was  an  attorney  and  conveyancer  at 
Coventry,  the  latter,  in  the  year  1771,  received  of  a  Mr.  Bindley,  the 
sum  of  £850  to  be  laid  out  on  a  real  security;  Dadley  accordingly  fur- 
nished him  with  a  mortgage  from  a  Mr.  Hughes  to  that  amount ;  which, 
as  it  afterwards  appeared,  Dadley  had  forged.  At  midsummer,  1776, 
Dadley  and  Chambers  entered  into  partnership :  shortly  after  which 
Bindley  wanted  to  call  in  his  money.  The  pretended  mortgager  was 
supposed  at  the  same  time  to  want  a  further  sum  of  £150,  which,  added 
to  the  original  mortgage  money,  made  together  the  sum  of  £500.  The 
plaintiff  Willet  was  ready  to  advance  this  sum ;  and,  in  consideration  of 
r*a.771  ^^^  doing  so,  an  assignment  was  made  to  him  of  the  pretended 
L  J  *mortgage,  before  made  to  Bindley.  As  to  £180,  part  of  this 
sum  of  £500,  Willet  paid  it  into  Dadley's  office,  to  Chambers,  who  gave 
the  following  receipt  for  it : — "  Received  of  Mr.  Benjamin  Willet  the  sum 
of  £180,  for  which  I  promise  to  account  to  him  on  demand. — CSAM- 
BERS."  Dadley  was  not  at  home  when  this  sum  was  paid.  Some  time 
after  the  plaintiff  called  at  the  office  to  pay  £300  more,  part  of  the  re- 
maining £820  due.  Dadley  being  then  at  home  Willet  paid  the  money 
to  him ;  and  in  return  Dadley  gave  him  the  following  receipt : — «  Re- 
ceived on  account  of  Mr.  Benjamin  Willet  £800 ;  the  remainder  of  the 
money  to  be  paid  being  £20. — Dadley."  It  was  admitted,  that  the 
defendant  Chambers  was  in  no  respect  privy  to  the  forgery,  and  that  no 
procuration  money  was  paid,  either  to  Chambers  or  Dadley. 

Serjeant  Sill  and  Mr.  Green,  who  showed  cause,  argued  that  this  was 
not  distinguishable  from  the  common  case  of  a  surviving  partner,  who  is 
always  liable  to  partnership  debts. 

Mr.  Wallace,  Mr.  Newnham,  Mr.  Dunning,  and  Mr.  Wheler,  contra, 
in  support  of  the  rule,  contended,  that  this  transaction  was  not  within 
the  compass  of  the  partnership,  which  was  for  the  purpose  of  carrying 
on  the  business  of  attorneys  only,  not  that  of  scriveners.  A  money 
scrivener  is  a  person  who  receives  money  for  the  purpose  of  deriving 
some  advantage  from  the  receipt  of  it.  But  a  mere  conveyancer,  as 
such,  is  by  no  means  a  money  scrivener.  His  business  is  only  to  draw 
deeds  and  writings  for  the  transfer  of  property  from  one  man  to  another; 
and  his  profit  arises  from  his  bill  of  fees  and  charges  for  so  doing.  The 
two  branches,  therefore,  though  it  may  happen  that  they  are  sometimes 
exercised  by  the  same  person,  are  in  themselves  totally  distinct  and  sepa- 
rate. If  so,  the  fact  of  their  being  united  in  the  partnership  carried  on 
between  the  defendant  and  Dadley,  ought  to  have  been  proved;  whereas 
the  reverse  is  the  truth  of  the  case.  For  it  is  admitted  they  took  no  pro- 
curation money,  and  there  is  no  evidence  of  any  profit  from  the  money 
in  their  hands.  On  the  contrary,  all  that  Chambers  received  was  punc- 
tually paid  over  to  Bindley ;  that  alone,  therefore,  would  be  an  answer  to 
r*4.7ST  ^^^  present  *demand.  The  receipts  they  gave  were  separate,  not 
L        J  (( for  partner  and  self;"  but  "for  which  I  promise  to  account." 
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In  short,  the  whole  of  the  transaction  was  entirely  foreign  to  the  partner- 
ship, and  what  each  did,  plainly  showed  he  considered  the  part  he  took 
in  it,  as  his  own  separate  act  and  deed  only.  Therefore,  they  prayed 
the  rule  might  be  made  absolute. 

Lord  Mansfield. — Both  parties  in  this  case  undoubtedly  are  inno- 
cent ;  and  the  loss  that  will  fall  upon  the  defendant,  if  the  law  is  against 
him,  will  be  much  greater  than  that  which  will  be  sustained  by  the 
plaintiff  if  he  fails.-  It  is  indeed  so  hard  a  case  upon  the  defendant,  that 
every  leaning  of  the  court  would  be  in  his  favour.  But  the  question  is, 
"  Whether,  in  point  of  law,  this  engagement  with  Dadley  does  not  make 
Chambers  answerable  ?" 

To  go  by  steps.  It  is  necessary  to  see  what  the  business  was  which 
Dadley  carried  on  alone  before  his  connection  with  the  defendant  in  the 
year  1776.  By  admission  of  the  counsel  on  both  sides,  it  was  the  busi- 
ness of  an  attorney  and  conveyancer.  By  proof  in  the  cause,  it  appears 
to  have  been  a  great  deal  more.  For  he  had  many  appointments,  though 
the  nature  of  them  is  not  particularly  mentioned.  He  had  also  agencies, 
and  was  clerk  to  a  navigation.  But  there  is  no  pretence  that  he  ever 
received  procuration  money.  The  business  of  conveyancing,  in  the  very 
nature  of  it,  as  carried  on  in  the  country,  is  this.  Where  there  is  an 
attorney  or  counsel  of  credit  they  receive  money  to  place  out  upon  secu- 
rities ;  and  persons  who  want  to  borrow,  as  well  as  those  who  want  to 
lend,  apply  to  them  for  that  purpose.  Their  profit  arises  from  having 
the  money  in  their  hands  before  it  is  laid  out  upon  the  intended  securi- 
ties, and  from  their  fees  and  bill  of  charges  upon  the  conveyances  they 
draw.  It  is  not  disputed  but  that  this  was  the  nature  of  Dadley's  con- 
veyancing business.  He  did  not  act,  however,  as  a  scrivener,  who  some- 
times does  not  touch  the  money,  but  who  in  all  cases  gets  procuration 
money.  There  is  no  proof  of  any  transaction  of  that  kind ;  nor,  indeed, 
is  it  customary  for  attorneys  like  him  to  do  so ;  for  they  get  profit  enough 
without  it.  I  remember  a  case  before  me  of  a  person  who  was  trusted 
to  the  amount  of  many  thousand  pounds,  *in  the  manner  I  have  r^Ann-i 
stated,  and  that  is  the  nature  of  the  business.  L        J 

This  was  the  business  of  Dadley  before  the  partnership.  Let  us  see, 
then,  what  was  the  nature  of  the  partnership  afterwards  entered  into 
between  Dadley  and  the  present  defendant;  whether  it  was  a  general 
partnership  in  all  Dadley's  business,  or  confined  to  one  particular  branch 
of  it  only;  for  to  be  sure,  there  maybe  such  a  confined  partnership. 
The  evidence  as  to  this  point  consists  in  the  heads  and  terms  of  an  agree- 
ment entered  into  between  them,  which  were  afterwards  extended  and 
reduced  into  form.  From  them  it  appears  there  was  no  particular  restric- 
tion ;  it  was  not  to  be  confined  to  suits,  nor  conveyancing  only,  but  they 
were  to  be  partners  in  the  business  which  Mr.  Dadley  carried  on.  Each 
was  to  be  worth  a  certain  sum.  The  profits  are  stated  at  £800.  Then 
it  is  agreed  that  a  provision  shall  be  made  for  the  family  of  whichever  of 
them  should  happen  to  die  first.  And  then  comes  the  following  clause 
at  the  end,  which,  though  not  taken  notice  of  by  the  counsel  on  either 
side,  is  very  material  indeed  upon  this  occasion.  My  object  in  examining 
it  particularly  was  to  see  whether  it  contained  any  restriction.     The 
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clause  is  this  : — "  Note. — This  scheme  of  partnership  is  intended  to 
include  all  Mr.  Dadley's  present  and  future  practice  and  appointments, 
such  as  agencies,  navigation-clerk,  &c. ;  but  not  to  extend  to  any  public 
office  or  place,  which  may  at  any  future  time  be  given  to  either  of  the 
parties."  The  only  restriction,  therefore,  is  that;  or  more  properly  speak- 
ing, it  is  the  only  exception  to  this  general  partnership. 

Thus  the  partnership  commences  without  waiting  for  articles ;  and 
from  that  time  the  business  was  carried  on  in  partnership.  One  branch 
of  that  business  was  conveyancing.  Incident  to  conveyancing  is  the 
receiving  of  money  to  place  out  upon  securities.  Receiving  it  from  the 
lender  to  advance  to  the  borrower,  and  acting  for  both  parties  respec- 
tively. From  that  the  profit  arises ;  not  from  procuration  money,  but 
from  the  money  lying  in  their  hands  before  it  is  placed  out;  and  when 
placed  out,  from  the  charges  and  fees  for  drawing  and  engrossing  the 
conveyances. 

r*48m  *The  facts  then  are  shortly  these : — The  plaintifi'  Willett, 
L  -I  wanting  to  place  out  a  sum  of  £500,  applies  to  the  office  without 
making  any  distinction  between  the  two  partners.  The  first  sum  he  ad- 
vances is  £180.  This  he  pays  to  Chambers,  who  gives  a  general  receipt 
for  it,  not  expressing  it  to  be  for  Dadley,  or  for  what  or  whose  use ;  but 
making  himself  accountable  for  the  amount  on  demand.  He  receives  it 
therefore  as  the  principal,  not  as  the  agent  of  Dadle^.  And  it  is  admitted 
he  knew  the  use,  by  placing  it  out  upon  the  security  for  which  it  was 
put  into  his  hands.  The  next  sum,  which  was  £300,  is  paid  by  the 
plaintiff  to  Dadley,  who  receives  it  exactly  in  the  same  manner  as  Cham- 
bers did  the  former  sum,  as  principal,  and  gives  a  receipt  for  it,  not  as 
for  so  much  money  to  be  placed  out,  but  as  the  sum  for  which  he  was  to 
be  accountable.  The  two  sums  together  come  within  £20  of  what  was 
wanted  upon  the  security.  Afterwards  the  bill  for  conveyancing  is 
brought  in.  Hughes  being  the  original  mortgagor,  if  he  had  not  been 
a  fictitious  person,  and  had  wanted  a  further  sum  of  money  upon  the  ; 
assignment,  he  should  have  paid  the  expense  of  conveyancing.  But  the 
bill  is  brought  in  to  the  plaintiff,  and  made  out  "  debtor  to  Chambers 
and  Dadley."  Chambers  receives  the  money,  and  gives  a  receipt  for  it. 
In  that  transaction,  therefore,  he  is  clearly  considered  as  a  partner,  and 
the  transaction  itself  as  a  partnership  transaction.  If  Dadley  had  received 
procuration  money,  and  that  kind  pf  dealing  had  been  excepted  out  of 
the  articles ;  or,  if  separate  accounts  had  been  kept  of  the  money  got  by 
these  transactions,  and  it  had  all  been  set  down  to  the  profits  of  Dadley 
only,  it  might  have  varied  the  case;  and  Mr.  Justice  Ashhurst,  who  tried 
the  cause,  would  have  been  very  glad  to  have  given  a  direction  in  favour 
of  the  defendant.  He  suffers  by  the  rascality  of  a  man  who  had  a  very 
good  character.  I  am  very  sorry  for  the  defendant ;  but  upon  this  evi- 
dence I  cannot  say,  but  that  it  is  a  partnership  transaction. 

Mr.  Newnham  informed  the  court,  that  the  bill  included  other  busi- 
ness as  well  as  the  particular  transaction  of  the  mortgage. 
r*d8l  T      *I'Oi^<i  Mansfield  said,  that  proves  nothing,  but  that  in  gene- 
■-        -I  ral  they  were  partners  in  the  fees  of  conveyancing. 

Pee  Curiam. — Rule  for  a  new  trial  discharged. 
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II.— RAPP    V.    LATHAM. 

June  30,  1819.— E.     2  B.  &  AI.  795. 

Action  for  money  had  and  received.  Plea,  first  general  issue ;  se- 
condly, set-off.  This  action  was  brought  by  order  of  the  lord  chancellor 
against  the  defendants,  who  were  bankrupts,  and  was  defended  by  the 
assignees.  The  question  was,  Whether  the  plaintiff  was  entitled  to  prove 
any,  and  what  debt,  under  the  commission  ?  The  two  defendants  were 
in  partnership  as  wine  and  spirit  merchants.  The  business  was  under 
the  sole  direction  and  management  of  Parry ;  Latham  being  also  an  in- 
surance broker.  The  plaintiff  employed  the  defendants  to  purchase  wine 
for  him  on  commission,  and  to  resell  the  same  as  opportunity  might 
offer.  The  plaintiff  advanced  the  money  to  pay  for  the  wines,  and  the 
duties  thereon.  The  defendant  Parry  represented  to  the  plaintiff  that 
wines  were  actually  purchased  and  sold,  and  from  time  to  time  rendered 
in  the  name  of  Latham  and  Parry  accounts  of  such  sales,  and  paid  the 
proceeds  thereof  to  the  plaintiff.  These  dealings  commenced  in  Janu- 
ary, 1812.  Parry  then  wrote  to  the  plaintiff  that  he  had  an  opportunity 
of  purchasing  61  pipes  of  port  at  £65  per  pipe,  and  he  desired  the  plain- 
tiff to  remit  the  money  to  pay  the  price  of  such  wines  and  the  duties 
thereon  ;  the  plaintiff  did  remit  the  money,  and  Parry  represented  that 
he  made  the  purchase,  and  afterward,  in  the  name  of  the  firm,  trans- 
mitted an  account  to  the  plaintiff,  stating  that  30  of  these  61  pipes  were 
resold  at  the  price  of  £84  per  pipe,  and  paid  the  proceeds  of  such  pre- 
tended sale  to  the  plaintiff.  The  other  transactions  were  similar  to  this, 
and  continued  from  January,  .*1812  to  1813 ;  during  that  time  r^i-j^oo-i 
Parry  represented  that  eleven  different  purchases  of  wine  had  L  J 
been  made.  Each  transaction  formed  the  subject  of  a  separate  account, 
and  all  the  purchases  were  described  as  being  made  at  a  certain  specified 
rate  per  pipe.  The  plaintiff  conceived  that  Parry  was  in  fact  laying  out 
his  money  in  bona  fide  purchases  of  wines,  and  that  he  actually  resold 
part  of  such  wines  as  he  represented;  but  upon  the  bankruptcy  taking 
place,  it  appeared  that  the  transactions  were  wholly  fictitious ;  and  that 
Parry  had  had  recourse  to  them  as  expedients  to  raise  money.  The  de- 
fendant Latham  knew  that  the  plaintiff  had  employed  Parry  to  buy  and 
sell  wines  on  commission,  but  he  had  no  knowledge  that  the  transactions 
were  fictitious.  Upon  the  whole  account  the  plaintiff  had  advanced,  on 
account  of  the  alleged  purchases  of  wine,  and  some  other  purchases  of 
rum,  about  which  there  was  no  question,  £126,000,  and  he  had  received, 
on  account  of  the  supposed  resale  of  part  of  the  wines  and  the  profits 
thereon,  £130,000.  He  claimed  to  recover  the  money  he  had  advanced 
for  the  purchase  of  that  part  of  the  wine  which  the  defendant  Parry  had 
represented  as  purchased,  and  which  they  had  never  in  fact  delivered  or 
resold.  The  cause  was  tried  at  the  London  sittings  after  last  Hilary 
Term,  before  Abbott,  C.  J.,  and  it  was  contended  by  the  plaintiff  that 
he  had  a  right  to  take  each  transaction  separately,  and  to  charge  the  de- 
fendants with  the  amount  of  the  money  advanced  to  them,  for  the  pur- 
chase of  every  pipe  of  wine  not  accounted  for. 
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The  lord  chief-justice  was  of  opinion,  that  in  this  action  for  money 
had  and  received,  the  plaintiff  could  not  recover,  as  the  defendants  had 
in  fact  received  no  money  beyond  what  they  had  actually  paid  to  the 
plaintiff,  and  the  plaintiff  was  therefore  nonsuited,  with  liberty  to  move 
to  enter  a  verdict  for  such  sum  as  an  arbitrator  should  award,  on  a  prin- 
ciple to  be  laid  down  by  the  court.  A  rule  nisi  having  been  obtained 
for  that  purpose  by  Scarlett  in  Easter  Term  last,  Cause  was  shown  on  a 
former  day  in  this  term  by 

Yailghan,  Serjt.,  Ourney  and  Littledale  for  the  defendants. — If  the 
r*4.8m  <i6fendant  Latham  had  even  been  privy  to  the  *fraud  of  Parry, 
L  J  this  action  for  money  had  and  received  is  not  maintainable,  for 
it  does  not  lie,  unless  money  actually  pass  between  the  parties.  If  there 
be  only  money's  worth,  or  if  by  mistake  or  fraud  a  man  represent  that 
he  has  received  money,  and  it  afterwards  appear  upon  the  evidence  that 
money  was  not  received,  this  is  not  the  proper  form  of  action.  Now 
here  no  money  has  come  into  the  hands  of  the  defendants  beyond  what 
they  have  paid,  and  that  being  so  this  action  is  not  maintainable.  Se- 
condly, although  it  be  true,  that  one  partner  is  liable  for  the  fraudulent 
acts  of  another,  that  rule  must  be  confined  to  real  transactions,  for  such 
only  are  in  the  ordinary  course  of  trade,  and  are  to  be  considered  as 
partnership  transactions.  The  principle  upon  which  one  partner  has 
been  held  bound  by  the  acts  of  another,  is,  that  he  gives  that  other  an 
implied  authority  to  bind  him  in  all  partnership  transactions,  and  there- 
fore it  has  been  held  that  if  one  partner  be  dissatisfied  with  the  conduct 
of  another,  and  give  notice  to  the  parties  who  are  trusting  that  other  not 
to  trust  him,  he  is  not  liable,  Willis  v.  Dyson,  1  Starkie,  164.  But 
here  there  is  no  partnership  transaction.  These  fictitious  purchases 
and  sales  are  not  in  the  ordinary  course  of  trade,  they  are  not  therefore 
partnership  transactions,  with  respect  to  which  alone  one  partner  has  an 
implied  authority  to  bind  another.  There  is  no  instance  in  the  books 
where  one  partner  has  been  held  bound  by  the  acts  of  another,  where 
the  transaction  is  not  a  real  transaction.  There  are  instances  as  to  the 
accepting  of  bills,  receiving  goods  or  money;  but  these  are  all  real  trans- 
actions. Where  a  partner  represents  that  he  has  bought  and  sold  goods, 
and  where  it  is  only  a  transaction  existing  in  his  own  mind,  when  plan- 
ning a  fraud,  there  is  no  authority  which  says  that  his  partner  is  bound. 
[HoLROTD,  J. — Suppose  there  was  only  one  transaction,  viz.,  an  advance 
of  £5000,  a  return  of  money  for  wine  resold  at  a  profit  of  £2000,  and 
that  £7000  were  accordingly  given  in  return  for  the  £5000  received  as 
if  it  were  a  real  transaction,  and  that  Latham  afterwards  discovers  it  to 
be  fictitious.  Latham  and  Parry  could  not  then  treat  it  as  a  loan,  and 
bring  an  action  to  recover  back  as  much  as  the  sum  they  had  paid  ex- 
ceeded the  money  advanced  to  them  with  interest,  and  if  they  could  not, 
r*A8An  *^®'^  there  was  no  debt  due  to  Latham  and  *Parry,  and  conse- 
L        J  quently  no -part  of  it  could  be  applied  to  subsequent  transactions.] 

Scarlett,  Marryat,  and  Tindal,  contra. — It  is  well  established  that 
an  innocent  partner  is  liable  for  the  fraudulent  acts  of  another.  In 
Willet  V.  Chambers,  2  Cowper,  814,  there  was  a  partnership  between 
two  conveyancers  in  the  country,  and  money  had  been  received  partly 
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by  one  and  partly  by  the  other,  to  be  laid  out  upon  a  mortgage;  the 
mortgage  was  forged  by  one  of  the  partners  without  the  knowledge  of 
the  other,  still  it  was  held  that  the  innocent  partner  was  liable  to  repay 
the  money.  In  Jacaud  v.  French,  12  East,  317,  the  same  principle  was 
recognised ;  and  in  Bond  v.  Gibson  and  Jephson,  1  Campb.  185,  one  of 
two  partners,  with  the  intention  of  cheating  the  other,  purchased  articles 
such  as  might  be  used  in  the  business,  which  he  instantly  converted  to 
his  own  separate  use.  Lord  EUenborough  held,  there  being  no  collusion 
between  him  and  the  seller,  that  this  was  to  be  considered  as  a  partner- 
ship transaction,  and  that  the  innocent  party  was  liable  for  the  price  of 
the  goods,  without  proof  of  any  previous  dealing  between  the  parties. 
Now,  here  the  defendant  Parry  has  received  money  as  the  price  of  a 
certain  number  of  pipes  of  vrine,  which  he  alleges  he  has  purchased ;  he 
afterwards  represents  that  he  has  sold  a  part  of  these  wines  at  a  profit, 
and  pays  the  proceeds  of  such  sale  to  the  plaintiff;  he  is  still  bound  to 
account  for  the  residue  :  the  money  paid  into  his  hands  as  the  price  of 
the  residue  of  those  wines,  is  money  had  and  received  to  the  plaintiff's 
use,  and  then  this  being  a  partnership  transaction,  Latham  is  liable  for 
the  acts  of  his  partner;  the  plaintiff  seeks  only  to  recover  money  specifi- 
cally paid  by  him  to  the  defendants  to  purchase  specific  wines,  which 
they  represented  they  had  purchased  for  him,  and  which  they  had  not. 
It  is  money  advanced,  therefore,  upon  a  consideration  which  has  failed ; 
but  it  is  said  that  the  defendants  are  entitled  to  deduct  from  the  money 
advanced  by  the  plaintiff  for  the  purchase  of  those  wines,  those  payments 
which  were  made  by  them  in  respect  of  profits  which  they  represented 
as  having  been  made  upon  the  sale  of  part  of  the  wines;  or  in  other 
words,  they  are  entitled  to  consider  the  plaintiff's  advances  as  a  loan  of 
money,  and  the  *payments  made  by  them  specifically  as  profits,  r^AOK-i 
as  a  repayment  of  part  of  the  principal  advanced  to  them  ;  the  L  J 
consequence  of  this  would  be,  that  if  the  plaintiff  had  received  a  sum  of 
£6000  on  the  account  of  profits,  he  would  be  bound  at  the  end  of  one  or 
even  of  five  years,  to  refund  the  same,  because  the  defendants,  or  one  of 
them,  had  imposed  upon  him  as  to  those  profits.  This,  indeed,  would 
be  applying  payments  which  had  been  made  upon  one  account  to  an- 
other. These  transactions  are  not  to  be  considered  as  forming  one  ac- 
count in  the  aggregate,  for  the  defendants  themselves  have  separated 
them,  and  have  rendered  an  account  of  what  was  sold  and  what  not;  be- 
sides, it  is  not  a  purchase  of  a  gross  parcel  of  goods  at  a  gross  sum  of 
money,  but  a  purchase  of  a  certain  number  of  pipes  of  wines,  at  a  speci- 
fic price  per  pipe,  and  the  plaintiff  is  entitled  to  recover  the  sum  he  had 
advanced  for  the  price  of  every  pipe  of  wine  not  actually  purchased. 

Cur.  adv.  vuU. 
Abbott,  C.  J.,  now  delivered  the  judgment  of  the  court. — This  case 
has  been  so  recently  argued,  that  it  is  not  now  necessary  to  state  the  cir- 
cumstances of  it,  and  it  will  be  sufficient  to  observe,  that,  according  to 
the  accounts  rendered  to  the  plaintiff,  the  supposed  purchases  were  all 
alleged  to  be  made  at  certain  specified  rates  per  pipe  or  hogshead,  so  that 
each  transaction  if  real  was  divisible  in  its  own  nature.  Upon  considera- 
tion of  the  case,  we  are  of  opinion  that  the  defendant  Latham  is  bound 
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by  the  acts  and  representations  of  his  partner  Parry,  and  cannot  be 
allowed  to  say  that  those  transactions  were  fictitious,  which  Parry  repre- 
sented to  be  real,  whether  such  representations  applied  to  the  sale  of  the 
whole  number  of  casks  supposed  to  have  been  purchased  at  one  time,  or 
to  a  part  only  of  such  number.  The  consequence  of  this  will  be,  that 
the  plaintiff  is  entitled  to  retain,  without  account,  all  the  money  that  has 
been  paid  to  him  upon  these  fictitious  transactions,  as  he  would  have 
been  if  the  transactions  had  been  real,  and  is  entitled  to  recover  back  the 
sums  advanced  for  the  other  supposed  purchases,  as  money  advanced  by 
him  upon  a  consideration  not  performed,  and  as  therefore  had  and  re- 
r*48fin  ''^^^^'^  ^J  ^^^  defendant  to  his  use.  *The  non-suit,  therefore, 
L  J  must  be  set  aside,  and  a  verdict  entered  for  the  plaintiff,  for  the 
sum  which  shall  be  found  due  upon  the  principle  which  I  have  mentioned, 
which  is  the  mode  most  favourable  for  the  plaintiff'. 

Kule  absolute. 


WHERE  A  PARTNER  ACTS  IN  THE  NAME  OF  THE  FIRM  FOR  PXJRPOSBS  OF 
HIS  OWN,  OR  IN  VIOLATION  OF  HIS  POWERS  AS  A  PARTNER,  HE  WILL 
NOT  BIND  THE  FIRM  IN  THE  CASE  OF  A  PARTY  WHO  IS  COGNIZANT  OF 
HIS  SO  ACTING. 

I.— HOPE  V.  OUST. 
Mich.  Term,  1774.— B.     1  East,  51. 

Mr.  Fordtce,  who  traded  very  largely  in  his  separate  capacity  as  well 
as  in  the  business  of  a  banker  in  partnership  with  others,  having  con- 
siderable dealings  in  his  private  capacity  with  Hope  and  Co.  iti  Holland, 
did,  for  and  in  the  names  of  himself  and  partners,  give  them  a  general 
guarantee  for  the  money  due  from  him  in  his  separate  capacity.  Fordyce 
became  a  bankrupt,  and  afterwards  all  the  partners  became  bankrupts. 
And  a  bill  was  filed  in  the  court  of  chancery  by  Hope  and  Co.,  in  order 
to  have  the  benefit  of  this  guarantee  ;  upon  which  that  court  directed  an 
issue  to  try  the  validity  of  it. 

Lord  Mansfield,  in  summing  up  the  evidence  to  the  jury,  said,  there 
is  no  doubt  but  that  the  act  of  every  single  partner  in  a  transaction  relat- 
ing to  the  partnership  binds  all  the  others.  If  one  give  a  letter  of  credit 
or  guarantee  in  the  name  of  all  the  partners  it  binds  all.  But  there  is 
no  general  rule  which  may  not  be  infected  by  covin,  or  such  gross  negli- 
gence as  may  amount  to  or  be  equivalent  to  covin ;  for  covin  is  defined 
to  be  a  contrivance  between  two  to  defraud  or  cheat  a  third.  Therefore 
the  whole  will  turn  on  this,  whether  the  taking  the  guarantee  from  For- 
dyce himself,  in  his  own  handwriting,  without  consulting  the  other 
r*4R71  P^'*°^''^>  °^  having  their  privity,  is  not  *such  gross  negligence 
L  J  in  the  Hopes  as  will  amount  to  a  fraud  or  covin.  Fordyce  was 
acting  in  two  several  capacities,  having  transactions  in  his  own  name 
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only,  for  his  own  separate  benefit,  and  in  the  names  of  the  partnership 
for  his  own  benefit.  This  case  comes  out  of  chancery,  where  an  affidavit 
or  answer  of  all  parties  might  have  been  had  if  necessary  j  but  none  such 
has  been  produced,  and  therefore  it  must  be  taken  that  the  partners  knew 
nothing  of  it,  and  had  no  profit  by  it,  or  privity  in  the  transaction. 
Another  fact  to  be  granted  is,  that  as  between  Hope  and  Co.,  and  Grurnal 
and  Co.,  and  Fordyce,  the  whole  transactions  are  avowedly  with  Fordyce 
only  in  his  separate  capacity.  The  next  fact  is  the  correspondence  in  1770, 
preceding  the  second  guarantee.  It  is  clear  that  Eordyce's  deposits  and 
interest  in  the  funds  were  both  doubted,  and  then  the  Hopes  tried  to 
make  a  scheme  to  get  a  second  security  without  shocking  him,  by  suggest- 
ing there  was  a  new  partner.  The  first  guarantee  was  given  in  1764, 
and  that  never  had  been  called  in,  and  still  existed.  There  was  then  no 
occasion  for  a  new  one  ;  for  the  change  of  a  partner  and  taking  in  a  new 
one  would  not  destroy  a  former  guarantee.  The  scheme  was  to  get  security 
for  debts  not  well  secured,  the  goodness  of  which  wa§.  doubted ;  and  they 
therefore  get  this  from  Fordyce  alone,  clandestinely,  without  the  know- 
ledge of  his  partners.  If  the  fact  be  clear  that  Hope  and  Co.  and  Gurnal 
and  Co.  knew  that  this  was  done  to  cheat  the  partners  of  Fordyce,  there 
is  no  question  in  the  cause.  But  it  is  manifest  that  they  trusted  to  it  as 
binding  on  the  partnership.  Therefore  this  brings  it  to  the  second  ques- 
tion, Whether  it  be  not  a  gross  negligence  ?  especially  as  they  knew  at 
the  time  that  Fordyce  was  acting  in  his  separate  capacity;  and  this 
security  was  intended  to  indemnify  them  against  his  separate  debts. 

Verdict  for  defendant. 
Lord  Mansfield  afterwards,  in  his  report  to  the  court  of  chancery, 
on  a  motion  being  made  for  a  new  trial,  said,  three  things  were  estab- 
lished to  the  satisfaction  of  himself  and  the  jury.  First,  That  the  trans- 
actions between  Hope  and  Co.  and  Fordyce  were  wholly  on  Fordyce's  ac- 
count ;  secondly,  that  the  *partners  of  Fordyce  derived  no  profit  r^^joQT 
or  benefit  whatsoever  from  them ;  thirdly,  that  they  had  no  notice  L  J 
of  the  guarantee,  and  consequently  did  not  acquiesce  in  it.  And  Lord 
Mansfield  said  he  left  it  to  the  jury,  whether  under  these  circumstances  the 
taking  of  these  guarantees  were,  in  respect  of  the  partners,  a  fair  trans- 
action or  covinous,  with  sufficient  notice  to  the  plaintiffs  of  the  injustice 
and  breach  of  trust  Fordyce  was  guilty  of  in  giving  them. 


II.— SHIRBEFF   V.  WILKS. 

Nov.  18,  1818.— E.     1  East,   48. 

This  was  an  action  upon  the  case  upon  a  bill  of  exchange  for  £78, 
dated  the  5th  of  November,  1796,  payable  to  the  order  of  the  plaintiffs 
two  months  after  date,  which  was  stated  in  the  declaration  to  have  been 
drawn  by  them  on  the  said  G.  Bishop,  W.  Robson,  and  J.  Wilks,  by  the 
name  and  description  of  Messrs.  George  Bishop  and  Company,  and  to 
have  been  accepted  by  them.  The  defendant  Wilks  pleaded  the  general 
issue,  on  which  issue  was  joined. 

August,  1858.— 22 
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The  cause  came  on  to  be  tried  before  Lord  Kenyon  at  Guildhall,  on 
the  5th  of  June  last,  when  the  jury  found  a  verdict  for  the  plaintiffs  for 
£90,  10s.,  including  interest  on  the  bill ;  subject  to  the  opinion  of  this 
court  on  the  question,  Whether  the  plaintiffs  were  entitled  to  recover 
under  the  circumstances  of  the  case  ? 

The  plaintiffs  in  October,  1795,  sold  and  delivered  a  quantity  of  porter 
to  Bishop  and  Wilks,  who  were  then  partners,  which  porter  was  entered 
in  the  plaintiffs'  books  in  the  names  of  Wilks  and  Bishop,  and  the  same 
was  afterwards  shipped  for  the  West  Indies,  and  the  defendant  Wilks 
paid  the  shipping  charges.  Robson  became  a  partner  with  Bishop  and 
Wilks  in  April,  1796,  and  continued  so  till  the  8th  of  November  follow- 
ing, when  their  partnership  was  dissolved.  The  defendant  Wilks  pre- 
vious to  the  dissolution  of  the  partnership  sent  to  the  plaintiffs  a  memo- 
ran  dum  or  calculation  in  his  own  handwriting  of  certain  deductions  claimed 
r*/l8Qn  ^y  ^^™  ^^  respect  of  the  porter.  *The  balance  due  to  the  plain- 
L  -I  tiffs  in  respect  of  the  porter  was  £78,  for  which  the  plaintiffs 
drew  upon  the  defendants  the  bill  mentioned  in  the  declaration,  which  bill 
was  accepted  by  Bishop  in  the  partnership  firm  of  all  the  defendants,  by 
his  subscribing  thereon  "  Accepted  G-.  B.  and  Co." 

Lawes  for  the  plaintiffs. — As  between  the  plaintiffs  and  Bishop  and 
Wilks,  the  original  partners  by  whom  the  debt  was  contracted,  it  must 
be  admitted  that  Wilks  is  bound  by  Bishop's  acceptance,  though  it  were 
made  without  his  concurrence,  because  one  partner  may  bind  another  by 
accepting  a  bill  on  account  of  a  partnership  debt.  It  is  true  that  one 
partner  cannot  pledge  the  security  of  another  for  his  own  private  debt, 
nor  if  there  be  any  fraud  in  the  transaction  as  between  him  and  the 
creditor  to  whom  such  security  is  given  ;  but  this  was  a  debt  incurred  in 
the  course  of  trade,  and  not  of  an  individual  or  private  nature.  And  no 
fraud  is  found  here,  nor  can  any  inference  of  fraud  arise  from  the  facts 
stated.  The  creditors  were  guilty  of  no  imposition  in  drawing  the  bill 
originally,  nor  could  they  control  the  manner  in  which  it  was  to  be 
accepted ;  but  when  accepted  by  any  one  of  the  house  in  their  joint 
names,  they  must  all  be  bound  by  it  in  the  ordinary  course  of  commercial 
dealings.  If  Wilks  would  have  been  bound,  though  he  did  not  concur 
in  the  act  of  acceptance,  and  if  the  partnership  fund  were  originally 
answerable  to  the  plaintiffs,  the  introduction  of  a  third  partner  cannot 
vary  the  case ;  it  was  only  the  continuance  of  the  old  partnership  with 
the  addition  of  a  new  member ;  and  the  bill  was  drawn  on  the  fund  which 
really  and  truly  ought  to  pay  it.  The  debt  as  between  the  defendants 
must  be  taken  to  have  been  transferred  to  the  new  partnership ;  but 
whether  that  were  so  or  not  is  a  matter  to  be  settled  between  themselves, 
with  which  the  plaintiffs  have  no  concern.  With  regard  to  creditors  the 
act  of  one  partner  must  be  taken  to  bind  all  the  rest,  otherwise  all  dealing 
with  them  must  be  attended  with  great  perplexity.  It  may  not  be  known 
to  many  at  what  time  such  a  partner  was  taken  into  the  firm. 

Cribhs,  contra,  was  stopped  by  the  court. 
r*4Qm      *^^^  Kenton,  C.  J. — ^I  do  not  know  how  this  case  came  to 
L        J  be  reserved  for  the  opinion  of  the  court ;  for  I  have  decided  the 
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same  question  repeatedly  at  the  sittings,  and  the  propriety  of  my  decision 
has  never  been  canvassed  again  upon  a  motion  for  a  new  trial.  This  is 
an  action  brought  against  three  persons,  Wilks,  Bishop,  and  Robson,  as 
acceptors  of  a  bill  of  exchange.  It  appears  that  the  acceptance  was  in 
fact  made  by  Bishop  alone  in  the  name  of  the  firm.  The  consideration 
for  this  bill  was  some  porter  which  had  been  sold  by  the  plaintiffs  to 
Wilks  and  Bishop  only,  at  a  time  when  Robson  had  no  concern  with  the 
house.  Then  the  plaintiffs,  knowing  this,  draw  the  bill  upon  all  the 
three  partners,  and  knowingly  take  an  acceptance  from  one  of  them  to 
bind  the  other  two,  one  of  whom,  Robson,  had  no  concern  with  the 
matter,  and  was  no  debtor  of  theirs  ;  no  assent  of  his  being  found,  and 
nothing  stated  to  show  that  he  had  any  knowledge  of  the  transaction. 
It  is  hard  enough  for  one  partner  in  any  case  to  be  able  to  bind  another 
without  his  knowledge  or  consent;  but  it  would  be  carrying  the  liability 
of  partners  for  each  other's  acts  to  a  most  unjust  extent,  if  we  suffered  a 
new  partner  to  be  bound  in  this  manner  for  an  old  debt  incurred  by  other 
persons.  The  plaintiffs,  therefore,  ought  not  in  justice  to  have  taken 
this  security  by  which  they  were  to  bind  one  who  was  not  their  debtor ; 
the  transaction  is  fraudulent  upon  the  face  of  it.  It  is  no  answer  to  say 
that  one  partner  has  a  general  power  of  binding  the  rest.  So  an  executor 
has  power  to  bind  the  assets  of  his  testator,  apd  to  sell  and  dispose  of  his 
effects ;  and  the  law  reposes  a  confidence  in  him  that  he  will  apply  the 
proceeds  in  payment  of  the  testator's  debts  and  legacies ;  but  if  fraud 
could  be  proved  in  any  particular  transaction  between  the  executor  and 
a  purchaser  such  a  sale  would  be  void.  In  the  case  of  Worseley  v.  De 
Mattos,  1  Burr.  474,  Lord  Mansfield,  in  delivering  the  opinion  of  the 
court,  says,  that  "  valid  transactions  as  between  the  parties  may  be 
fraudulent  by  reason  of  covin,  collusion,  or  confederacy,  to  injure  a  third 
person ;"  and  he  instances,  if  a  man,  knowing  that  a  creditor  has  obtained 
a  judgment  against  his  debtor,  buy  the  debtor's  goods  for  a  full  price,  to 
enable  him  to  defeat  the  creditor's  execution,  it  is  fraudulent.  Again, 
if  a  man  knowing  that  an  executor  is  wasting  and  turning  the  testator's 
*estate  into  money,  the  more  easily  to  run  away  with  it,  buy  from  r^An-i-, 
the  executor  with  that  view,  though  for  a  full  price,  it  is  fraudu-  L  J 
lent."  The  same  doctrine  was  recognized  by  Lord  Hardwicke,  in  Mead 
V.  Lord  Orrery,  3  Atk.  235 ;  and  again  by  Lord  Mansfield,  in  Whale  v. 
Booth,  cited  in  the  notes  of  the  report  of  Farr  v.  Newman,  4  Term  Rep. 
625 ;  and  also  in  the  case  of  Elliot  v.  Merryman,  3  Barnard,  Ch.  Rep. 
81 ;  vide  Crane  v.  Drake,  2  Vern.  676,  and  in  other  cases.  And  nothing 
can  be  better  established  as  a  general  rule  than  that  the  law  will  set 
aside  every  contract  which  is  fraudulent.  Such  is  the  case  here.  Wilks 
and  Bishop  owed  money  to  the  plaintiffs ;  these  latter,  knowing  that  Rob- 
son had  no  concern  with  the  matter,  fraudulently  receive  from  Wilks  and 
Bishop  a  security  by  which  Robson  is  to  be  bound;  this,  therefore,  cannot 
be  enforced  in  this  action. 

GrROSE,  J. — This  is  a  mere  fraudulent  attempt  to  make  Robson  pay 
the  debt  of  Bishop  and  Wilks  ;  and  the  plaintiffs  shall  not  be  permitted 
to  avail  themselves  of  a  security  so  obtained  in  order  to  bind  a  man  with- 
out his  assent  for  the  payment  of  a  debt  who  owed  them  nothing.     And 
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the  security  being  void  against  Robson,  the  plaintiffs  cannot  recover-  in 
this  action  against  the  three,  wherein  if  he  obtained  judgment  he  might 
sue  out  execution  against  any  of  the  defendants. 

Lavtrenoe,  J The  plaintiffs  in  this  action  declare  as  upon  a  promise 

by  three  defendants ;  and  consequently  to  entitle  themselves  to  recover 
they  must  prove  a  promise  either  express  or  implied  binding  upon  all 
the  three;  in  this  they  have  failed,  and  therefore  there  must  be  judgment 
against  them.  In  addition  to  the  authorities  cited  by  my  lord  to  show 
that  Robson  was  not  bound  by  this  act  of  his  partners,  is  the  case  of  Hope 
V.  Oust. 

Le  Blanc,  J. — This  case  must  be  determined  in  the  same  manner  as 
if  Robson  had  pleaded  to  the  action.  It  seems  admitted  that  if  one  of 
several  partners  pledge  the  partnership  fund  for  his  individual  debt,  that 
will  not  bind  the  rest.  Now,  I  see  no  difference  between  the  case  of  one 
r*4-C|21  ^^^  ^^^  "^^^  ^^  *^°  *°^  several  partners  pledging  the  joint  fund 
L        J  for  their  individual  debts ;  which  is  the  case  before  us. 

Postea  to  the  defendant. 


Ill— RIDLEY  V.   TAYLOR. 

Nov.  28,  1810.— E.     13  East,  175. 

The  plaintiffs  declared  in  the  first  count  of  the  declaration  upon  a  bill 
of  exchange,  dated  the  20th  of  October,  1807,  drawn  by  certain  persons 
using  the  style  and  firm  of  Ord  and  Ewbank  upon  the  defendant,  for 
£40,  payable  to  the  order  of  Ord  and  Ewbank  forty  days  after  date ; 
which  bill  was  stated  to  have  been  indorsed  by  Ord  and  Ewbank,  and 
duly  accepted  by  the  defendant.  There  were  also  counts  for  goods  sold  and 
■  delivered,  and  the  common  money  counts.  The  defendant  pleaded  non- 
assumpsit  ;  and  at  the  trial  before  Wood,  B.,  at  Durham  in  1809,  a  ver- 
dict was  found  for  the  plaintiffs  for  the  amount  of  the  bill,  subject  to  the 
opinion  of  the  court  on  the  following  case  : — 

The  plaintiffs  in  November,  1806,  sold  and  delivered  to  J.  Ewbank, 
(who,  together  with  Ord  then,  and  subsequent  to  the  transactions  here- 
after mentioned,  carried  on  trade  as  linen-drapers,  under  the  firm  of  Ord 
and  Ewbank,)  on  his  separate  account,  a  cargo  of  coals  to  the  amount  of 
£34,  lis.  On  the  9th  of  May  following  the  plaintiffs  received  from  Ew- 
bank £5  on  account,  and  on  the  27th  of  the  same  month  his  promissory 
note  for  £29,  9s.  bd.,  which,  after  allowing  is.  Qd.  for  the  stamp,  con- 
stituted the  balance.  This  note  being  dishonoured,  the  plaintiffs  were 
obliged  to,  and  did  take  it  up,  on  the  2d  of  November,  1807.  On  the 
.7th  of  the  same  month  Ewbank  gave  to  the  plaintiffs  the  bill  in  question, 
in  payment  and  discharge  of  his  (Ewbank's)  said  debt.  This  bill  was 
drawn  and  indorsed  by  Ewbank  in  the  style  and  firm  of  Ord  and  Ewbank, 
r*d.Qqi  ^^^  '^^  before  *that  time  accepted  by  the  defendant.  "  Ord  and 
L  J  Ewbank"  is  the  usual  firm  of  that  partnership.  A  few  days  after 
Ewbank  had  delivered  this  acceptance  to  the  plaintiffs,  he  applied  to 
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them  for  the  balance  of  £9,  19*.  Qd. ;  but  the  plaintififs  refused  to  pay  it 
until  the  bill  upon  the  defendant  should  have  been  paid.  The  plaintiffs 
negotiated  the  bill  for  £40,  and  were,  in  consequence  of  its  being  dis- 
honoured, although  duly  presented  for  payment  to  the  defendant,  ulti- 
mately obliged  to  pay  and  have  actually  paid  the  amount  thereof  and  the 
charges  of  noting  the  same ;  and  they  thereupon  debited  Ewbank  alone 
for  the  same  in  their  account  with  him ;  having  before  credited  his  said 
account  with  them  for  the  amount  of  that  bill.  Ord  and  Ewbank  have 
since  become  bankrupts.  The  question  was,  Whether  the  plaintiffs  were 
entitled  to  recover  ?  If  they  were,  the  verdict  was  to  stand ;  if  not,  a 
nonsuit  was  to  be  entered. 

HuUock,  for  the  plaintiffs,  stated  the  question  to  be.  Whether  one 
partner  could  draw  or  indorse  a  bill  in  the  partnership  firm  for  his  own 
debt,  in  favour  of  a  third  person,  to  whom  no  fraud  or  knowledge  of  the 
drawer's  want  of  authority  from  his  partner  was  imputed  ;  and  whether 
this  could  be  questioned  by  the  acceptor  of  the  bill  in  an  action  brought 
against  him  be  the  payees  ?  He  relied  on  Swan  and  Others  v.  Steele 
and  Others,  7  East,  210,  as  in  point;  where  an  indorsement  of  a  bill  by 
two  partners,  in  the  partnership  firm,  for  their  separate  debt,  was  held 
to  bind  a  third  partner  who  was  engaged  with  them  under  the  same 
general  firm  in  another  business,  in  the  course  of  which  such  bill  was 
received  by  them,  the  indorsees  and  separate  creditors  of  the  two  not 
knowing  of  the  misapplication  of  the  tri-partnership  fund  at  the  time. 
The  only  difference  (merely  nominal)  between  the  cases  is,  that  there  the 
separate  creditors  did  not  know  at  the  time  of  the  existence  of  a  third 
partner,  whose  name  did  not  appear  in  the  firm ;  and  here  they  did  not 
know  that  the  other  partner  did  not  consent  to  this  application  of  the 
partnership  credit.  There  might  be  good  reason  for  such  consent,  as  to 
save  the  credit  of  one  of  the  house.  If  one  of  several  country  bankers 
paid  his  own  debt  in  the  notes  of  the  house,  as  would  probably  be  the 
case  in  most  instances,  where  the  notes  of  such  a  house  *were  in  r^jq^-i 
circulation,  it  would  be  extremely  inconvenient  if  the  creditor  L  J 
were  obliged  to  go  round  to  all  the  partners  to  know  whether  they 
assented  to  it.  In  the  present  instance  it  does  not  appear,  that  in  the 
settlement  of  the  partnership  accounts,  and  the  distribution  of  the  profits 
between  them,  this  bill  did  not  become  the  particular  property  of  Ewbank. 
The  court  will  never  presume  collusion  or  fraud,  where  none  is  found, 
unless  in  cases  where  the  law  presumes  fraud. 

Holroyd,  contra. — The  law  does  not  imply  an  authority  in  individual 
partners  over  the  joint  fund,  except  in  matters  which  affect  the  partner- 
ship concerns.  Thus  far  only  the  law  gives  effect  to  such  a  general 
authority,  that  where  one  partner  has  for  his  own  purpose  disposed  of 
the  effects  or  passed  negotiable  securities  on  the  credit  of  the  partner- 
ship, which  have  gone  out  into  the  world,  it  shall  bind  all  the  partners 
in  the  hands  of  innocent  third  persons  having  no  knowledge  of  the  real 
transaction,  because  they  would  have  a  right  to  presume  that  he  acted 
with  the  authority  of  his  partners  j  but  that  will  not  extend  to  protect 
the  original  takers  of  such  property,  knowing  that  it  was  issued  for  his 
separate  debt.    Now,  here  the  action  is  not  brought  by  third  persons  to 
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whom  the  bill  was  indorsed  without  notice,  but  by  the  separate  creditors 
of  Ewbank  themselves,  who  must  have  known  that  he  was  pledging  the 
partnership  funds  for  his  own  debt,  and  who  were  therefore  bound  to 
inform  themselves  that  he  had  a  special  authority  so  to  do.  In  the  case 
of  one  of  several  partners  in  a  country  bank  paying  his  own  debt  with 
the  notes  of  the  bank,  which  were  in  common  circulation,  the  creditor 
receiving  such  notes  could  not  tell  whether  they  might  not  have  been 
before  circulated,  and  have  come  back  into  the  partner's  hand,  as  his 
individual  property ;  and  then,  perhaps,  it  would  be  necessary  to  fix  the 
creditor  with  knowledge  to  the  contrary ;  or  at  any  rate,  if  he  passed 
them  off  to  others,  who  had  no  notice,  they  would  be  entitled  to  recover 
against  all  the  partners,  and  so  no  public  inconvenience  could  ensue. 
But  where  a  creditor  of  one  partner  takes  a  particular  security  for  his 
separate  debt  upon  the  partnership  fund,  he  must  know  that  his  debtor 
is  paying  his  debt  with  the  money  of  others,  and  therefore  he  takes  it  at 
P^  .q--.  *his  peril,  if  it  should  turn  out  in  the  event  that  the  debtor  had 
<-  J  no  authority  to  bind  his  partner  for  that  purpose.  It  is  the  same 
between  those  parties  as  if  the  debtor  had  pledged  the  fund  of  a  stranger 
for  his  own  debt,  on  his  own  assertion  that  he  had  authority  to  do  so ;  if 
he  had  such  authority  the  pledge  would  be  good  ;  but  the  creditor  would 
take  it  at  the  peril  of  proving  that  authority  if  it  were  afterwards  denied. 
Here  the  bill  was  accepted  by  the  defendant  before  it  was  indorsed ;  and 
the  indorsement,  though  in  the  name  of  Ord  and  Ewbank,  was  made  by 
Ewbank  alone,  and  therefore  the  plaintiffs  must  stand  upon  his  single 
authority.  The  defendant,  when  he  accepted  the  bill,  must  have  pre- 
sumed that  it  was  drawn  on  the  joint  account ;  but  now,  having  notice 
that  Ewbank  had  no  authority  from  Ord  to  indorse  it,  the  latter  may 
well  defend  himself,  through  the  defendant,  against  the  plaintiffs,  who 
knew  that  it  had  been  passed  by  Ewbank  on  his  private  account ;  for  if 
the  plaintiffs  recover  against  the  defendant,  he  will  be  entitled  to  re- 
cover over  against  Ord  and  Ewbank  ;  and  therefore  the  question  is  the 
same  as  if  they  had  sued  Ord  and  Ewbank  in  the  first  instance.  In 
Arden  v.  Sharpe  and  Gilson,  2  Esp.  N.  P.  Cas.  524,  where  the  plaintiff 
discounted  a  bill  brought  to  him  by  Gilson,  who  desired  that  the  busi- 
ness might  be  kept  secret  from  his  partner  Sharpe,  but  indorsed  it  in 
the  name  of  Sharpe  and  Gilson,  Lord  Kenyon  held,  that  the  action  on 
the  bill  would  not  lie ;  for  the  transaction  indicated  that  the  money  was 
for  Gilson's  own  use,  and  not  on  the  partnership  account ;  and  therefore 
that  the  plaintiff  should  not  be  allowed  to  resort  to  the  security  of  the 
partnership.  The  same  principle  was  established  in  Wells  v.  Master- 
man  and  Others,  2  Esp.  N.  P.  Cas.  730,  where  Lord  Kenyon  said,  that 
if  a  man  have  dealings  with  one  partner  only,  and  he  draw  a  bill  on  the 
partnership  on  account  of  those  dealings,  he  is  guilty  of  a  fraud,  and  in 
his  hands  the  acceptance  made  by  that  partner  will  be  void ;  but  it 
would  be  otherwise  in  the  case  of  a  bona  fide  indorsee.  Abel  v.  Sutton, 
3  Esp.  N.  P.  Cas.  108,  recognised  the  same  principle,  which  was  again 
confirmed  by  the  whole  Court  in  Shirreff  and  Another  v.  Wilks  and 
Others,  1  East,  48.  There  two  of  three  partners  having  contracted  a 
debt  to  the  plaintiffs  before  the  admission  of  the  third  partner  into  the 
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firm,  afterwards  accepted  *in  the  firm  of  the  three,  but  without  r*4Qa-| 
the  assent  of  the  new  partner,  a  bill  drawn  upon  the  new  firm  by  l-  J 
the  plaintiffs ;  and  the  security  was  held  fraudulent  and  void  as  against 
the  third  partner.  Lord  Kenyon  there  relied  on  the  assent  of  the  third 
partner  not  having  been  found,  and  there  being  nothing  stated  to  show 
that  he  had  any  knowledge  of  the  transaction.  And  Lawrence,  J., 
observed,  that  the  plaintiffs  declared  as  upon  a  promise  by  three  defen- 
dants ;  and  consequently,  to  entitle  themselves  to  recover  must  prove  a 
promise  either  express  or  implied,  binding  upon  all  the  three,  in  which 
they  had  failed,  and  therefore  there  must  be  judgment  against  them. 
The  case  of  Mr.  Fordyce  was  also  there  referred  to  as  of  the  same  de- 
scription, which  was  decided  on  the  ground  of  covin  or  gross  negligence 
on  the  part  of  the  separate  creditor  taking  the  joint  security.  [Lord 
Ellenborough,  C.  J. — One  partner  pledging  the  guarantee  of  the  firm 
for  his  separate  debts,  is  a  very  different  case  from  that  of  drawing  or  in- 
dorsing bills  in  the  partnership  firm  :  the  one  authority  is  not  necessary 
or  usual  for  carrying  on  the  concerns  of  the  house,  the  other  is.  The 
only  question  here  is,  Whether  the  plaintiffs  had  such  notice  that  the 
bill  was  indorsed  by  the  one  partner  without  the  authority  of  the  other, 
as  to  take  the  case  out  of  the  general  rule.  Le  Blanc,  J. — It  does  not 
appear  that  the  plaintiffs  knew  that  Ewbank  was  the  partner  who  in  fact 
indorsed  the  bill.]  It  would  be  the  same  if  done  by  a  clerk  in  the 
house  :  the  plaintiffs  taking  a  joint  security,  knowing  that  it  was  for  a 
separate  debt,  must  take  it  at  the  peril  of  proving  the  authority  of  the 
one  to  pledge  the  other's  credit  for  his  personal  debt.  As  to  Swan  v. 
Steele,  the  indorsement  was  made  in  the  firm  common  to  both  the  houses 
of  trade  ;  and  the  creditor  did  not  know,  at  the  time  he  received  the 
bill,  that  the  indorsement  would  bind  any  other  than  the  persons  who 
were  his  debtors ;  and  that  distinguishes  it  from  the  present  case. 

Hullock,  in  reply,  contended  that  the  onus  prohandi  lay  upon  the  de- 
fendant in  this  case  to  show  that  Ewbank  had  not  the  authority  of  Ord 
to  pledge  his  credit  by  the  indorsement  in  the  partnership  firm ;  it  being 
within  the  scope  of  a  trading  partner's  general  authority  to  draw,  accept, 
and  indorse  bills  of  *exchange  in  the  partnership  firm,  without  i-^jq^-i 
the  necessity  of  the  creditor's  inquiring  whether  the  particular  L  J 
partner  had  sucb  authority.  The  cases  cited  on  the  other  side  must 
have  gone  on  the  ground  that  the  want  of  authority  was  indicated  by 
the  circumstances  of  the  case ;  for  they  recognise  the  general  principle, 
that  one  partner  may  bind  another  by  such  securities  given  in  their 
joint  names. 

Lord  Ellenborouqh,  C.  J. — Prima  facie  one  partner  is  bound  by 
the  indorsement  of  another  in  the  partnership  firm ;  but  that  presump- 
tion may  be  cut  down  by  showing  collusion ;  but  the  difficulty  of  the  case 
is  that  we  have  not  the  facts  sufficiently  before  us  to  show  that  collusion. 

Holroyd  observed,  that  the  defendant  could  not  have  called  Ord  as  a 
witness  to  negative  the  authority  of  Ewbank  to  indorse  the  bill  for  his 
own  debt;  because,  if  the  plaintiffs  recovered  against  Taylor,  he  would 
have  his  remedy  over  against  Ord.  But  Baylet,  J.,  said  that  Ord 
would  in  that  case  have  his  remedy  over  against  Ewbank,  and  therefore 
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would  stand  indifferent.  Holroyd  suggested  a  doubt  on  the  ground  of 
Ewbank's  bankruptcy;  but  Lord  Ellenborough,  0.  J.,  observed,  that 
the  bankruptcy  could  make  no  difference  on  that  question. 

Cur.  ad.  vnlt. 

Lord  EiiLENBOROUGH,  C.  J.,  now  delivered  the  judgment  of  the 
court : — 

This  was  an  action  by  Eidley  and  Knaggs,  the  plaintiffs,  upon  a  bill 
of  exchange,  drawn  by  Ord  and  Ewbank  on  the  defendant,  payable  to 
their  own  order,  and  by  them  indorsed  to  the  plaintiffs,  and  accepted  by 
the  defendant.  [Then,  after  stating  the  case,  his  lordship  proceeded.]  If 
this  were  distinctly  the  case  of  a  pledging  by  one  partner  of  a  partner- 
ship security  for  his  own  separate  debt  without  the  authority  of  the  other 
partner;  or  if  there  exist^  in  this  ease  evident  covin  between  one 
partner  and  the  holder  of  the  partnership  security,  upon  which  the 
action  is  brought,  in  order  to  charge  the  other  partner  without  his  know- 
r*a.Q81  '^^S^  *"'  consent,  either  express  or  implied,  for  *the  private  ad- 
•-  J  vantage  of  the  parties  to  such  covinous  agreement ;  we  should 
have  no  hesitation  to  pronounce  a  bill,  drawn  and  indorsed  under  such 
(!Srcumstances,  void  in  the  hands  of  the  covinous  holders,  upon  the  prin- 
ciple laid  down  in  the  case  of  Shirreff  and  Another  v.  Wilks  and  Others, 
1  East,  48.  But  upon  the  facts  stated,  such  does  not  distinctly  appear 
to  us  to  be  the  case.  Nor  does  it  appear  that  there  was  any  such  crassa 
negligentia  on  the  part  of  the  plaintiffs,  in  not  inquiring  whether  Ewbank, 
the  one  partner  with  whom  they  dealt,  was  authorized  to  dispose  of  this 
security  (which  had  originally  been  partnership  property)  as  his  own,  as 
to  render-  this  transaction  on  that  account  fraudulent,  and  therefore  void. 
In  the  case  of  Shirreff  and  Another  v.  Wilks  and  Others,  the  plaintiffs 
drew  for  a  balance  due  from  Bishop  and  Wilks  for  porter  sold  to  them, 
exclusively  of  their  third  partner  Kobson ;  and  then  they  sought  to 
charge  Robson,  as  well  as  Bishop  and  Wilks,  by  the  acceptance  of  Bishop 
in  the  partnership  firm  of  G.  Bishop  and  Co.  In  that  case,  if  the  plain- 
tiffs meant  their  bill,  which  was  drawn  generally  on  Gr.  Bishop  and  Co., 
as  a  bill  upon  the  three  partners,  (and  Lord  Kenyon  clearly  so  considered 
it,)  they  must  have  been  conscious  that  it  was  an  unauthorized  act  in 
them  to  draw  on  the  partnership  firm  and  funds  of  the  three  for  the 
separate  debt  of  two;  and  they  must  have  been  fully  aware  that  the  third 
partner,  Bobson,  was  at  the  time  ignorant  that  they  had  so  done.  And 
if  they  did  not  mean  to  draw  upon  the  three,  but  upon  Bishop  and  Wilks 
only,  what  right  could  they  have  to  apply  a  general  acceptance  in  the 
name  of  Geo.  Bishop  and  Co.,  to  charge  Robson,  where  there  was  no 
reason  to  suppose  that  Robson  had  consented  that  his  security  should  be 
pledged  ?  That  case,  therefore,  presented  circumstances  from  which,  in 
the  attempt  to  charge  Robson,  covin  to  the  prejudice  of  the  third  partner 
might  fairly  be  inferred.  In  that  case,  too,  Robson,  Wilks,  and  Bishop, 
(the  oqly  persons  likely  to  know  whether  Robsou's  security  was  intended 
to  be  pledged,  and  whether  he  had  consented  that  it  should  be  pledged,) 
were  made  parties  to  the  suit;  so  that  none  of  them  could  in  that  suit 
be  called  as  witnesses.  The  case,  therefore,  hardly  admitted  of  positive 
evidence  as  to  these  points,  and  the  court  could  have  nothing  whereupon 
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to  act  but  presumption.  In  the  present  case  so  *strong  an  in-  r:^4QQ-i 
ference  of  covin  does  not  arise ;  Ord  and  Ewbank  would  have  L  J 
been  competent  witnesses  for  the  defendant  in  the  case;  positive  evidence, 
therefore,  upon  the  point  of  covin,  if  there  really  were  any,  might  have 
been  adduced.  This  bill  had  an  existence,  according  to  its  apparent 
date,  18  days  before  the  time  of  its  delivery  to  the  plaintiffs;  it  was 
drawn  for  a  sum  considerably  exceeding  the  debt;  and  was  not  only 
drawn  and  indorsed,  but  accepted  also,  before  it  was  produced  to  them ; 
and  although  it  is  stated  in  the  case  that  in  fact  the  bill  was  drawn  and 
indorsed  by  Ewbank  in  the  partnership  firm,  it  does  not  appear  that  the 
plaintiffs  knew  that  it  was  drawn  and  indorsed  by  him.  Under  these 
circumstances,  it  might  reasonably  be  supposed,  by  the  party  to  whom  it 
was  given,  to  be  a  partnership  security,  of  which  Ewbank,  the  partner 
in  possession  of  it,  had,  for  some  valuable  consideration,  or  in  virtue  of 
some  arrangement  with  Ord  the  other  partner,  become  the  proprietor,  so 
as  to  be  authorized  to  deal  with  it  as  his  own.  At  any  rate  the  contrary 
does  not  either  actually  or  presumptively  appear.  And  it  seems  to  us, 
in  order  to  deprive  the  plaintiffs  of  the  benefit  of  such  a  security  in  a 
case  which  admits  of  positive  proof  to  the  contrary,  that  the  contrary 
should  appeaj ;  and  that  either  actual  covin  should  be  shown,  or  that  at 
least  more  pregnant  evidence  to  induce  that  conclusion  should  have  been 
given  on  the  part  of  the  defendant  than  is  disclosed  upon  the  face  of 
this  case.  All  that  appears  here  is,  that  a  partnership  security  was 
applied  by  the  one  partner,  Ewbank,  in  satisfaction  of  his  separate  debt, 
without  showing  that  such  application  was  at  the  time  unknown  to  or 
unauthorized  by  the  other  partner  Ord;  as,  by  the  evidence  of  either 
Ewbank  or  Ord,  it  was  in  this'  case  competent  to  the  defendant  in  point 
of  law  to  have  done ;  and  without  laying  before  the  court  any  other  evi- 
dence, from'  which  the  same  conclusion  ought  to  be  drawn.  In  the 
absence,  therefore,  of  any  evidence  to  show  that  the  delivery  of  this  bill 
to  the  plaintiffs  was  covinous,  in  a  case  where  positive  evidence  of  the 
covin  might  have  been  given,  had  covin  really  existed,  the  court  feels 
itself  obliged  to  give  effect  to  the  transfer  of  the  bill,  and  to  say  that  the 
defendant,  who  relied  upon  covin  as  his  defence,  has  not  satisfactorily 
established  such  covin.  It  is  therefore  our  duty  to  direct,  that  the  ver- 
dict *which  has  been  given  for  the  plaintiffs  in  this  case  should  r*Knn-i 
stand,  to  the  extent  of  the  debt  due  from  Ewbank  to  the  plain-  L  J 
tiffs ;  but  it  ought  to  be  reduced  to  that  sum,  vide  Pinkney  v.  Hall,  Salk. 
126,  and  Carvick  v.  Vickery,  B.  R.  H.  23  Geo.  III.,  Dougl.  653. 


IV.— MILLEE   V.    DOUGLAS. 

Jan.  22,  1811.— S.     F.  C.  154. 

John  Blair  Miller,  merchant  in  Dundee,  lent  to  William  Sturrock 
and  James  Small  £500,  on  their  accepted  bill,  dated  2d  September, 
1801,  payable  one  day  after  date. 
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On  the  15tli  June,  Sturrock  became  bankrupt,  and  John  Blair  Miller 
ranked  upon  his  estate,  and  drew  certain  dividends,  reducing  the  debt  to 
£367,  Id. 

James  Small  and  William  Douglas,  of  Brydgeton,  were  (among  others) 
partners  of  a  company  under  the  firm  of  James  Ivory  and  Company.  In 
the  articles  of  copartnership  it  was  stipulated,  1st,  That  the  firm  of  the 
society  should  be  used  by  James  Ivory  alone ;  and  2dly,  That  this  James 
Ivory  should  not  be  empowered  to  bind  the  society  to  any  amount  beyond 
£100,  without  special  authority  from  the  majority  of  partners. 

James  Small  granted  the  following  acceptance  to  John  Blair  Miller  in 
the  name  of  Ivory  and  Company : — 

"  Dundee,  l&th  March,  1803. 
«  £367,  Os.  Id.  sterling. 

"  Six  months  after  date,  please  pay  to  me,  or  order,  at  my  shop  here. 
Three  hundred  and  sLxty-seven  pounds  sevenpence,  value  received  of 

(Signed)  "J.  B.  Miller. 

"  To  Messrs.  James  Ivory  &  Co.,  Douglastown. 

(Signed)  "  James  Ivory  &  Co." 

A  writing,  holograph  of  John  Blair  Miller  was  recovered,  giving  an 
account  of  the  transaction  in  the  following  terms: — "J.  B.  Miller  lent 
Messrs.  Sturrock  and  James  Small,  on  their  conjunct  acc^tance,  dated 
r^Kra  T  2d  Septem*ber,  1801,  at  1  d.  d.  £500,  *on  which  he  received  a 
L  J  dividend  from  the  trustee  on  Mr.  Sturrock's  estate,  16th  June, 
1803;  and  Mr.  Small  had  promised  that  against  that  time  he  would  pay 
the  whole.  He  then  said  this  was  put  out  of  his  power  by  the  want  of 
command  of  a  considerable  sum  he  had  advanced  for  the  concern  of  the 
petitioners,  James  Ivory  and  Company,  (of  which  he  was  the  managing 
partner;)  but  that  for  the  further  security  of  J.  B.  Miller,  he  would 
grant  him  the  acceptance  of  Ivory  and  Company,  to  be  due  in  three 
months,  for  the  balance  of  the  principal  sum  owing  him  on  the  above 
mentioned  conjunct  acceptance,  and  interest,  amounting  in  all  to  £367, 
Id.,  for  which  J.  B.  Miller  claims  to  be  ranked  ajg,  Messrs.  James  Ivory 
and  Company's  creditors,  less  a  dividend  of  £29,  lis.  ^d.  from  William 
Sturrock's  estate,  16th  December,  1803." 

Ivory  and  Company  became  bankrupt ;  and  the  drawer  charged  Wil- 
liam Douglas,  who  was  the  only  solvent  partner,  for  payment  of  the 
bill. 

William  Douglas  pursued  a  suspension  of  the  charge ;  and  the  inter- 
locutor of  the  lord  ordinary  thereon  (16th  June,  1810,)  was — «  Finds 
that  the  bill  charged  on,  accepted  under  the  firm  of  '  James  Ivory  and 
Company,'  is  admitted  to  have  been  accepted  by  James  Small,  not  for  a 
debt  of  James  Ivory  and  Company,  but  in  satisfaction  of  a  balance  due 
to  the  charger  by  himself  individually,  on  a  joint  acceptance  by  him  and 
William  Sturrock,  after  deduction  of  the  sum  which  had  been  drawn 
upon  it  from  the  sequestrated  estate  of  the  other  co-obligant  William 
Sturrock ;  while,  from  the  terms  of  the  contract  of  copartnery,  which 
gave  the  sole  power  of  adhibiting  the  company's  firm  to  bills  and  other 
obligations  to  James  Ivory  personally,  and  expressly  declared  that  no 
other  partner  shall  be  entitled  to  adhibit  the  same,  he  could  not,  unless 
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authorized  by  a  special  sederunt  of  the  company,  while  no  such  autho- 
rity is  produced  or  referred  to,  as  investing  him  with  such  a  power,  adhi- 
bit the  firm  to  the  bill  in  question,  suspends  the  letters  dmpliciter,  and 
decerns." 

The  charger  then  oflfered  to  prove  that  James  Small  had  been  in  the 
practice  of  accepting  bills  under  the  company's  firm ;  that  the  terms  of 
the  copartnery  had  not  been  observed  by  the  partners,  either  with  re- 
spect to  the  restriction  of  the  *partners  who  should  use  the  firm,  r^e^r^o-[ 
or  with  respect  to  the  amount  for  which  it  should  be  used,  with-  L  J 
out  the  permission  of  the  majority;  and  that  bills  thus  accepted  had 
been  uniformly  paid  by  the  company. 

The  lord  ordinary,  6th  July,  1810,  refused  this  oflFer  of  proof,  and 
adhered  to  the  former  interlocutor,  "  being  satisfied,  that  if  the  usage  of 
the  company's  bills  going  into  the  circle  accepted  by  James  Small  under 
the  company  firm  was  to  be  established,  and  could  be  held,  with  respect 
to  persons  bona  fide  advancing  money,  or  furnishing  goods,  in  reliance 
on  such  acceptances,  to  remove  the  obligation  arising  from  that  condi- 
tion of  the  contract  of  copartnery,  which  confines  the  power  of  adhi- 
biting the  company  firm  to  James  Ivory,  that  there  remain  in  the  other 
circumstances  of  this  case,  sufScient  grounds  for  the  judgment  pro- 
nounced." 

The  Charger  reclaimed  and  pleaded. — The  obligations  or  restric- 
tions in  the  contract  of  copartnery,  for  the  purpose  of  regulating  the 
powers  and  interests  of  the  partners  among  themselves,  cannot  afi'ect  the 
public  in  their  transactions  with  the  society;  and  any  one  who  signs  a 
bill  or  other  obligation  by  the  company's  firm  obliges  all  the  other  part- 
ners.— Erskine,  b.  iii.  tit.  3,  §  20 ;  14th  June,  1766,  Dewar  v.  Miller ; 
East's  Reports,  vol.  vii.  p.  210,  Shaw  v.  Steele;  Bell's  Bankrupt  Law, 
p.  565,  2d  edit.  From  the  nature  of  the  transaction  there  is  no  room 
for  any  objection  of  mala  fides.  That  the  particular  terms  of  the  co- 
partnery were  known  to  the  charger  is  not  proved,  nor  indeed  are  such 
private  stipulations  of  any  importance.  The  charger  took  this  accept- 
ance on  the  supposition  that  the  acceptor,  being  in  advance  for  the  com- 
pany, and  a  partner  of  it,  was  entitled  to  grant  it.  The  distinction  is 
well  settled,  that  if  a  creditor  of  one  of  the  partners  collude  with  him 
to  take  payment  or  security  for  his  individual  debt,  out  of  the  partner- 
ship funds,  knowing  at  the  time  that  it  is  without  the  consent  of  the 
other  partners,  it  is  fraudulent  and  void ;  but  if  taken  hona  fide,  with- 
out such  knowledge  at  the  time,  no  subsequently  acquired  knowledge  of 
this  misconduct  of  the  partner  in  giving  such  security  can  disaffirm  the 
act.  No  such  ^collusion  is  established  in  the  present  case  ;  and  r*Knq-i 
if  the  charger  had  been  aware  at  the  time  that  James  Small  had  L  J 
no  authority  to  use  the  firm,  he  might  have  obtained  some  other  security 
for  his  debt. 

The  Suspender  pleaded. — The  general  principle  of  law  is  not  dis- 
puted, that  a  partner,  notwithstanding  any  restrictions  in  the  con- 
tract of  copartnery,  may  eflfectually  bind  all  the  partners  in  transac- 
tions in  the  usual  course  of  trade.  The  liability  of  all  the  partners  for 
acceptances  which,  although  granted  by  a  restricted  partner,  yet  maybe 
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reasonably  supposed  to  occur  in  the  ordinary  dealings  of  the  company, 
is  admitted.  But,  in  the  present  instance,  the  transaction  was,  from  its 
very  nature,  out  of  the  ordinary  course  of  dealing;  the  acceptance  was 
for  an  individual  debt  of  the  partner;  and  all  this  was  known  to  the 
charger.  Independent  of  any  stipulations  and  restrictions  in  the  con- 
tract, a  partner  is  not  entitled  to  grant  the  acceptance  of  the  company 
for  his  individual  debt;  and  no  one  is  entitled  bona  fide  to  take  it. 
Whatever  may  be  the  case  wiih  subsequent  indorsees,  there  never  can 
be  any  ignorance  in  the  case  of  the  creditor  of  the  individual  partner 
drawing  the  bill  for  his  debt,  to  which  the  acceptance  under  the  com- 
pany firm  is  adhibited.  The  charger  was  bound  to  inquire,  whether 
James  Small  was  in  advance  for  the  company;  and  if  due  inquiry  had 
been  made,  he  would  have  learned  that  James  Small  was  not  entitled  to 
use  the  company  firm  at  all.  These  principles  are  confirmed  by  many 
authorities. — 1  East,  p.  53,  Hope  v.  Oust;  1  East,  p.  48,  Shirreff  v. 
Wilks;  Erskine,  b.  iii.  tit.  3,  §  20. 

Lord  Craig  observed. — That  no  doubt  the  social  contract  in  the  pre- 
sent case  imposed  certain  restrictions  and  limitations  on  the  use  of  the 
firm ;  and  any  violation  of  these,  by  any  of  the  partners,  was  a  fraud 
against  the  other  partners  to  the  contract ;  but  such  restrictions  were  not 
effectual  against  third  parties  contracting  bona  fide  with  the  partners  in 
the  usual  and  reasonable  course  of  trade.  In  the  circumstances  of  this 
case,  however,  the  charger  was  not  in  a  situation  to  plead  upon  these 
r*^n4.l  gSD^ral  principles.  But  the  interlocutor,  although  well  founded 
•-  J  *in  the  circumstances  of  this  case,  was  not  in  its  terms  sufiSci- 
ently  qualified  to  save  the  law;  and,  in  so  far  as  it  might  import  any 
infringement  of  these  great  and  general  principles,  it  ought  to  this  ex- 
tent to  be  altered. 

Lord  Hermand  observed. — That  where  a  party  transacted  with  the 
partner  of  a  company  privito  nomine  avowedly,  and  took  a  company  bill 
for  a  debt  due  by  such  partner  individually,  this  was  a  transaction  which, 
in  a  question  with  the  creditor,  could  not  bind  the  company.  The  point 
had  been  many  times  decided ;  and  the  holograph  writing  of  the  charger 
proved  his  perfect  knowledge  of  the  nature  of  the  transaction. 

Lord  Armadale  observed. — It  is  a  principle  well  established,  both 
here  and  in  England,  that  limitations  upon  the  use  of  the  firm,  in  a  con- 
tract of  copartnery,  are  of  no  force  against  third  parties  in  bona  fide 
transactions.  But  a  partner  is  not  entitled  to  grant,  and  a  creditor  is 
not  safe  to  receive,  a  bill  accepted  under  the  company  firm  for  a  private 
debt  due  by  the  individual  partner.  In  the  present  case  there  was  clear 
evidence  that  the  nature  of  the  transaction  was  well  known  to  the  party 
who  received  the  bill,  and  who  charged  for  payment  of  it. 

The  Lord  President  observed. — That  the  clauses  in  the  contract  of 
copartnery,  restricting  the  use  of  the  firm  to  one  of  the  partners,  and 
limiting  the  extent  to  which  it  might  be  used  by  him,  to  £100,  were  of 
no  effect  against  third  parties,  who  are  not  bound  to  know,  and  have  no 
opportunity  of  knowing,  these  private  regulations  among  the  partners. 
This  general  principle  of  law  was  quite  clear,  and  could  not  be  disputed. 
The  bill,  in  the  present  case,  had  been  accepted  under  the  company 
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firm ;  and  the  security  of  tte  company  had  been  thus  pledged  for  a  debt 
due  by  an  individual  partner,  and  for  a  debt  which  was  long  past  due, 
and  in  which  one  of  the  original  debtors  had  become  bankrupt.  The 
company  was  in  fact  substituted  in  place  of  one  of  the  original  and 
bankrupt  obligants.  By  the  partner  himself  this  was  a  gross  fraud. 
The  nature  of  the  debt,  for  the  security  of  which  the  company's  name 
was  pledged,  and  the  circumstances  attending  it,  were  all  known  to  the 
*charger,  and  were  in  themselves  of  a  very  suspicious  nature.  r*cncT 
He  was  told  no  doubt  that  James  Small  was  in  advance  for  the  L  J 
company ;  but  of  this  there  was  no  evidence,  except  the  assertion  of 
Small,  which  was  not  suflScient.  It  was  the  duty  of  the  charger  to  have 
consulted  the  acting  partners;  and  without  notice  to  them  he  was  not  in 
safety  to  take  the  bill.  In  these  circumstances,  the  charger  did  not 
come  within  the  general  principles  of  law. 

The  interlocutor  of  the  court  (22d  January  1811,)  was, — "  Refuse  the 
desire  of  the  petition,  and  adhere  to  the  lord  ordinary's  interlocutor  dated 
theGthof  July  last." 


1.  The  case  of  Arden  v.  Sharpe  and  Gibson,  2  Esp.  524,  was  an  action  of 
assumpsit  by  the  plaintiff  as  indorsee  of  a  bill  of  exchange,  which  he  had  dis- 
counted at  the  request  of  Gibson  one  of  the  defendants,  and  who  informed  the 
plaintiff  that  he  wished  the  business  to  be  kept  a  secret  from  hia  partner  the 
other  defendant.  Lord  Kenton  observed, — "  The  bill  is  indorsed  by  one  part- 
ner in  the  name  of  the  firm.  One  partner  certainly  may  indorse  a  bill  in  the 
partnership  name  ;  and  if  it  goes  into  the  world,  and  gets  into  the  hand  of  a  horw, 
fide  holder,  who  takes  it  on  the  credit  of  the  partnership  name,  and  is  igno- 
rant of  the  circumstances,  though  in  fact  the  bill  was  first  discounted  for  that 
one  partner's  own  use,  in  such  case  the  partnership  is  liable.  But  the  case  is 
different  where  the  party  who  brings  the  action  was  himself  the  person  who  took 
the  bill  with  the  indorsement  by  one  partner  only,  and  was  informed  that  the 
transaction  was  to  be  concealed  from  the  other.  He  cannot  sue  the  partnership. 
The  transaction  indicates  that  the  money  was  for  that  partner's  own  use,  and 
not  raised  on  the  partnership  account,  therefore  he  shall  not  be  allowed  to  resort 
to  the  security  of  the  partnership,  to  whom  in  the  original  transaction  he  neither 
looked  nor  trusted." 

2.  "  In  all  contracts  concerning  negotiable  paper,  the  act  of  one  partner  binds 
all ;  and  even  though  he  signs  his  individual  name,  provided  it  appears  on  the 
face  of  the  paper  to  be  on  partnership  account,  and  to  be  intended  to  have  a 
joint  operation.  But  if  a  bill  or  note  be  drawn  by  one  partner,  *in  his  r»gngi 
own  name  only,  and  without  appearing  to  be  on  partnership  account,  <-  J 
or  if  one  partner  borrow  money  on  his  own  security,  the  partnership  is  not  bound 
by  the  signature,  even  though  it  was  made  for  a  partnership  purpose,  or  the 
money  applied  to  a  partnership  use.  The  borrowing  partner  is  the  creditor  of 
the  firm,  and  not  the  original  lender.  If,  however,  the  bill  be  drawn  by  one  part- 
ner ia  his  own  name,  upon  the  firm,  on  partnership  account,  the  act  of  drawing 
has  been  held  to  amount,  in  judgment  of  law,  to  an  acceptance  of  the  bill  by 
the  drawer  in  behalf  of  the  firm,  and  to  bind  the  firm  as  an  accepted  bill.  And 
though  the  partnership  be  not  bound  at  law  in  such  a  case,  it  is  held,  that  equity 
will  enforce  payment  from  it,  if  the  bill  was  actually  drawn  on  partnership  ac- 
count. Even  if  the  paper  was  made  in  a  case,  which  was  not  in  its  nature  a 
partnership  transaction,  yet  it  will  bind  the  firm,  if  it  was  done  in  the  name  of 
the  firm,  and  there  be  evidence  that  it  was  done  under  its  express  or  impUed 
sanction.  But  it'  a  partnership  security  be  taken  from  one  partner,  without  the 
previous  knowledge  and  consent  of  the  others,  for  a  debt  which  the  creditor  knew 
at  the  time  was  the  private  debt  of  the  particular  partner,  it  would  be  a  ftandu- 
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lent  transaction,  and  clearly  void  in  respect  to  the  partnership.  So,  if  from  the 
subject-matter  of  the  contract,  or  the  course  of  dealing  of  the  partnership,  the 
creditor  was  chargeable  with  constructive  knowledge  of  that  fact,  the  partner- 
ship is  not  liable.  There  is  no  distinction  in  principle  upon  this  point  between 
general  and  special  partnerships  ;  and  the  question  in  all  cases  is  a  question  of 
notice,  express  or  constructive.  All  partnerships  are  more  or  less  limited.  There 
is  none  that  embraces  at  the  same  time  every  branch  of  business  ;  and  when  a 
person  deals  with  one  of  the  partners  in  a  matter  not  within  the  scope  of  the 
partnership,  the  intendment  of  law  will  be,  unless  there  be  circumstances  or 
proof  in  the  case,  to  destroy  the  presumption  that  he  deals  with  him  on  his  pri- 
vate account,  notwithstanding  the  partnership  name  he  assumed.  The  conclu- 
sion is  otherwise,  if  the  subject-matter  of  the  contract  was  consistent  with  the 
partnership  business ;  and  the  defendants  in  that  ease  would  be  bound  to  show 
that  the  contract  was  out  of  the  regular  course  of  the  partnership  dealings. 
When  the  business  of  a  partnership  is  defined,  known,  or  declared,  and  the  com- 
pany do  not  appear  to  the  world  in  any  other  light  than  the  one  exhibited,  one 
of  the  partners  cannot  make  a  valid  partnership  engagement,  except  on  partner- 
ship account.  There  must  be  at  least  some  evidence  of  previous  authority  beyond 
the  mere  circumstance  of  partnership,  to  make  such  a  contract  binding.  If  the 
public  have  the  usual  means  of  knowledge  given  them,  and  no  acts  have  been 
done  or  suffered  by  the  partnership  to  mislead  them,  every  man  is  presumed  to 
r*i:nij-]  know  the  extent  ofthe  partnership  with  whose  members  he  deals.  *And 
*■  -I  when  a  person  takes  a  partnership  engagement,  without  the  consent  or 
authority  of  the  firm,  for  a  matter  that  has  no  reference  to  the  business  of  the  firm, 
and  is  not  within  the  scope  of  its  authority,  or  its  regular  course  of  dealing,  he  is, 
in  judgment  of  law,  guilty  of  a  fraud.  It  is  a  well  established  doctrine,  that  one 
partner  cannot  rightfully  apply  the  partnership  funds  to  discharge  his  own  pre-ex- 
isting debts,  withoutthe  express  or  implied  assent  of  the  other  partners.  This  is 
the  case  even  if  the  creditor  had  no  knowledge  at  the  time  of  the  fact  of  the  fund 
being  partnership  property.  The  authority  of  each  partner  to  dispose  ofthe  part- 
nership funds  strictly  and  rightfully  extends  only  to  the  partnership  business, 
though  in  the  case  of  bona  fide  purchasers,  without  notice,  for  a  valuable  con- 
sideration, the  partnership  may,  in  certain  cases,  be  bound  by  the  act  of  one 
partner." — 3  Kent,  Com.  Lect.  43,  pp.  41-43. 

In  Gralway  v.  Mathew,  10  Bast,  264,  it  was  held  that  the  authority  of  one  part- 
ner to  bind  another  by  signing  bills  of  exchange  and  promissory  notes  in  their 
joint  names  is  only  an  implied  authority,  and  may  be  rebutted  by  express  pre- 
vious notice  to  the  party  taking  such  security  from  one  of  them  that  the  other 
would  not  be  liable  for  it.  This  rule  was  held  to  apply,  even  although  it  were 
represented  to  the  holder  by  the  partner  signing  the  security,  that  the  money 
advanced  on  it  was  raised  for  the  purpose  of  being  applied  to  the  purpose  of 
partnership  debts,  and  although  the  greater  part  of  it  were  so  applied.  Lord 
Bllenbobobgh  observed, — "  The  general  authority  of  one  partner  to  draw  bills 
or  promissory  notes  to  charge  another  is  only  an  implied  authority ;  and  that 
implication  was  rebutted  in  this  instance  by  the  notice  given  by  Smithson,  who 
is  now  sought  to  be  charged,  which  reached  the  plaintiff,  warning  him  that 
Mathew  had  no  such  authority.  It  is  not  essential  to  a  partnership,  that  one  part- 
ner should  have  power  to  draw  bills  and  notes  in  the  partnership  firm  to  charge 
the  others ;  they  may  stipulate  between  themselves  that  it  shall  not  be  done ; 
and  if  a  third  person  having  notice  of  this  will  take  such  a  security  from  one  of 
the  partners,  he  shall  not  sue  the  others  upon  it,  in  breach  of  such  stipulation, 
nor  in  defiance  of  a  notice  previously  given  to  him  by  one  of  them,  that  he  will 
not  be  liable  for  any  bill  or  note  signed  by  the  others." 
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*WHERE  THE   NAME   OF  A   FIRM   IS   THE    NAME  OF   ONE  OF  THE  r^crto-i 
PARTNERS,  AND  THE  BUSINESS   IS   CARRIED   ON  IN  HIS  NAME  L  -• 

ONLY,  A  PARTY  FOUNDING  UPON  A  BILL  GRANTED  BY  THAT  PARTNER, 
MUST  SHOW  THAT  IT  WAS  GRANTED  BY  THE  PARTNER  AS  REPRE- 
SENTING   THE  FIRM,  AND  NOT  BY  HIMSELF  AS  AN  INDIVIDUAL. 

SOUTH   CAKOLINA   BANK  v.  CASE. 
Jane  25,  1828.— B.     8  B.  &  C.  427.    Eng.  Com.  Law.  Reps.,  vol.  15. 

This  was  an  issue,  directed  by  the  vice-chancellor,  to  try  whether 
Thomas  Crowder  and  Henry  Thomas  Perfect,  the  bankrupts,  and  James 
Butler  Clough,  were,  on  the  13th  day  of  August,  1825,  (the  date  of  the, 
commission  of  bankrupt  against  Crowder  and  Perfect,)  indebted  to  the 
said  plaintiffs  in  any,  and  what  sum  of  money.  The  issue  stated  a  pro- 
mise by  the  defendants  to  pay  the  plaintiffs  one  shilling  for  every  pound 
of  the  debt  which  might  be  due  to  the  plaintiffs.  And  the  plaintiffs 
averred  £15,000  to  be  due. 

The  cause  came  on  to  be  tried  before  Hullock,  B.,  at  the  assizes  for 
the  county  of  Lancaster,  when  a  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  of  this  court  on  the  following  case  : — On  the  3d 
of  November,  1815,  J.  B.  Clough  entered  into  articles  of  co-partnership 
with  Thomas  Crowder  and  Henry  Thomas  Perfect,  the  bankrupts,  where- 
by they  agreed  to  carry  on  the  trade  or  business  of  a  consignee  or  factor 
for  persons  trading  from  the  United  States  of  America  to  England,  and 
such  other  branches  of  business  as  they  should  mutually  agree  upon  in 
co-partnership  for  the  term  of  four  years,  from  the  1st  of  January  then 
next ;  and  by  a  clause  in  the  articles  it  was  declared,  that  the  firm  of 
the  partnership  should  be  "  Crowder,  Clough,  and  Co."  It  was  also 
stipulated  by  the  articles  that  Perfect  should  forthwith  proceed  to  the 
United  States  of  America  to  advance  the  business  of  the  concern  as 
consignees  or  factors,  and  in  such  other  manner  as  might  best  answer 
the  purposes  of  the  partnership.  That  no  one  of  the  parties  should 
carry  on  or  be  concerned  in  the  business  before  *u)entioned  on  r^cAq-i 
their  own  separate  account,  nor  carry  on  any  trade  in  partnership  L  -■ 
with  any  other  person  or  persons  whomsoever  during  the  said  term,  nor 
should  they  carry  on  any  trade  or  business  on  their  own  account,  distinct 
from  the  said  partnership,  nor  carry  on  any  in  the  name  or  firm  of  the 
said  partnership,  or  on  account  thereof,  without  the  consent  in  writing 
of  each  of  the  parties.  That  proper  books  of  account  should  be  kept  in 
England  and  in  America,  while  Perfect  was  resident  there,  in  which 
respectively  should  be  fairly  entered  and  kept  the  accounts,  dealings, 
and  concerns  relative  to  the  aforesaid  partnership  transactions.  He 
went  accordingly,  and  transacted  business  in  America  for  the  partner- 
ship, but  it  was  all  done  in  his  name.  Perfect  returned  in  1819,  sad 
by  an  agreement,  bearing  date  the  9th  day  of  October,  1819,  the  part- 
nership was  extended  two  years  upon  the  former  terms,  except  in  some 
particulars  not  affecting  the  present  question ;  and  the  parties  agreed 
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that  they  would  continue  to  carry  on  the  said  trade  or  business  for  that 
time,  and  such  other  branches  of  business  as  they  should  from  time  to 
time  mutually  agree  upon.  And  it  was  agreed  that  Perfect  should  have 
a  yearly  allowance  of  £600  for  such  time  as  he  should  stay  in  America 
on  the  partnership  account ;  and  he  again  proceeded  to  the  United 
States,  where  he  continued  two  years,  transacting  the  partnership  busi- 
ness in  his  own  name.  On  his  return  in  1821,  it  was  agreed  that  the 
term  of  the  co-partnership  should  be  again  extended  two  years,  and  that 
the  parties  should  continue  to  carry  on  the  said  trade  or  business,  and 
such  other  branches  of  business  as  they  should  from  time  to  time  mutu- 
ally agree  upon  for  that  term  ;  and  that  Clough  should  succeed  Perfect ; 
and  a  supplementary  agreement  was  entered  into,  bearing  date  the  27th 
of  October,  1821,  upon  the  like  terms  as  the  former  articles,  except  as 
thereby  altered  in  some  matters  not  affecting  the  present  question.  And 
it  was  agreed  that  Clough  should  proceed  to  the  United  States,  and  use 
his  best  endeavours  for  the  general  benefit  of  the  concern,  and  should 
have  a  yearly  allowance  of  £500  for  such  time  as  he  should  remain  in 
America  on  the  partnership  account.  Previous  to  Clough's  departure, 
written  instructions  were  given  him  for  his  conduct  in  the  United  States. 
r*fiim  ^^^y  ^^^^  ^^^^  *^®  29''^  "^^y  "^  October,  1821,  *and  were  signed 
L  -I  by  Crowder  and  Perfect,  and  they  were  approved  of  as  a  guide 
for  the  future  conducting  of  business.  In  the  instructions  are  the  fol- 
lowing paragraphs  : — "  No  shipments  to  be  made  solely  on  our  account, 
but  the  above  price  to  regulate  shipments  in  conjunction  with  other  par- 
ties, when  they  require  us  to  participate  in  the  risk  to  induce  them  to 
make  a  consignment.  It  is  to  be  hoped,  however,  that  there  will  be  no 
necessity  to  extend  this  sort  of  business,  and  that  it  will  be  as  much 
avoided  as  possible.  Our  main  object  is  consignments,  either  of  ships 
or  produce,  and  with  a  view  to  secure  such,  should  we  be  induced  to 
risk  a  share  of  shipments,  (if  such  can  be  had  without,  we  should  prefer 
it,)  we  should  not  wish  a  larger  sum  than  £5000  to  be  risked,  even  in 
the  smallest  degree,  at  any  one  time,  in  such  participations ;  and  the 
result  of  these  shipments  ought  to  be  known,  or  safely  calculated  on,  by 
advices  from  home,  before  any  new  arrangements  are  formed.  It  is 
understood  that  our  names  are  not  to  appear  on  either  bills  or  notes  for 
the  accommodation  of  others ;  and  that  they  should  appear  as  little  as 
possible  on  paper  at  all,  and  then  only  as  regards  direct  transactions 
with  the  house  here."  The  business  of  Crowder,  Perfect,  and  Clough 
was  that  of  factors  or  commission-merchants  for  principals  trading  be-  ^ 
tween  Great  Britain  and  the  United  States.  Their  business  in  this 
country  consisted  principally  in  the  sale  and  purchase  of  goods,  and  the 
collection  of  freights  for  principals  in  the  United  States,  on  commission. 
Their  business  in  the  United  States  consisted  in  the  sale  and  purchase 
of  goods,  and  in  the  collection  of  freights  for  their  principals  in  Eng- 
land, on  commission,  and  occasionally  in  the  purchases  of  cotton,  jointly 
with  others,  to  secure  a  consignment ;  and  sometimes  Clough  purchased 
cotton  on  speculation,  notwithstanding  the  clause  in  the  instructions 
above  set  forth,  viz.,  "  That  no  shipments  were  to  be  made  solely  on 
their  account;"  and  in  the  course  of  this  business  Clough  occasionally 
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sold  and  purcliased  bills  of  exchange.  In  England  the  business  of  the 
house  was  carried  on  in  the  name  of  Crowder,  Clough,  and  Co. ;  in  the 
United  States  all  the  partnership  business  was  transacted  in  the  name  of 
J.  B.  Clough  alone.  The  bankrupts  in  England,  and  Clough  in  the  United 
States,  procured  consignments  for  their  joint  benefit  on  commission ; 
*the  bankrupts  as  to  consignments  to  the  United  States  for  sale  r^c-i-i-. 
by  Clough,  and  Clough  as  to  consignments  to  England  for  sale  ^  J 
by  the  bankrupts ;  Clough  using  his  own  name  only  in  these,  as  well  as 
all  other  transactions  in  the  United  States.  In  order  to  obtain  consign- 
ments from  the  United  States,  the  bankrupts  and  Clough  made  advances, 
or  granted  drafts  or  bills  of  exchange,  or  indorsements  thereof,  to  their 
principals  in  the  United  States,  upon  the  security  of  such  principals' 
goods  consigned  to  the  bankrupts  and  Clough  for  sale  in  Great  Britain ; 
and  the  business  relating  thereto  was  conducted  as  follows : — first,  in 
some  cases  bills  of  exchange  were  drawn  in  the  name  of  J.  B.  Clough 
upon  Crowder,  Clough,  and  Co.,  in  favour  of  their  principals,  and  were 
delivered  to  such  principals ;  secondly,  in  many  other  cases,  bills  of  ex- 
change were  drawn  by  the  principals  upon  Crowder,  Clough,  and  Co., 
and  indorsed  in  the  name  of  J.  B.  Clough,  and  delivered  to  the  princi- 
pals with  such  indorsements ;  thirdly,  in  other  cases,  bills  of  exchange 
were  drawn  by  J.  B.  Clough,  in  his  own  name,  on  Crowder,  Clough,  and 
Co.,  and  indorsed  by  him,  and  sold,  and  the  proceeds  advanced  to  the 
consigners;  fourthly,  in  other  cases,  J.  B.  Clough  used  to  raise  money 
for  advances  to  consigners  by  drawing  upon  American  houses  in  New 
York,  or  by  the  consigners  drawing  on  them,  and  J.  B.  Clough  provided 
for  these  bills  by  sending  to  the  American  houses  bills  on  England  to  be 
discounted  there;  bills  on  England  not  being  always  negotiable  at 
Charleston.  Consignments  of  cotton  were  procured  by  J.  B.  Clough, 
by  means  of  these  transactions,  to  the  English  house  for  sale,  on  account 
of  the  consigners,  to  a  very  great  amount.  Clough  also  bought  and  sold 
bills  of  exchange  in  his  own  name  on  speculation,  the  profit  and  loss 
whereof  was  carried  to  the  partnership  account.  Clough  also  sold  and 
purchased  goods  in  America  in  his  own  name,  for  English  principals,  to 
a  large  amount.  The  profits  made  by  the  partnership  in  America,  in 
commission  and  exchange  speculations,  in  the  name  of  J.  B.  Clough, 
were  very  considerable,  amounting  in  1822  to  £1877,  in  1828  to  £2700, 
in  1824  to  £5000,  but  in  1825  there  was  a  loss.  Proper  partnership 
books  were  kept;  the  bankrupts  entering  in  their  books  all  the  dealings 
and  transactions  in  this  country,  and  Clough  entering  in  the  books  kept 
by  him  in  *America  all  the  dealings  and  transactions  in  the  r^r-ion 
United  States.  At  the  end  of  each  year  the  annual  balance  of  L  J 
profit  and  loss  in  England  and  the  United  States  was  divided  between 
the  partners.  Clough,  during  the  whole  time  that  he  was  in  the  United 
States,  viz.,  from  1821  to  the  bankruptcy,  never  traded  or  drew,  indorsed, 
accepted,  or  negotiated  any  bills  of  exchange,  or  carried  on  any  business 
on  his  own  account.  But  he  entered  into  a  joint  speculation,  intending 
it  to  be  on  the  partnership  account,  with  two  persons,  Joshua  T.  Wey- 
man  and  Michael  Lazarus,  in  his  own  name,  to  the  extent  of  £100,000 
and  upwards,  notwithstanding  the  clause  in  the  instructions  above  set 
September,  1858. — 23 
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forth  ;  viz.,  "  We  should  not  wish  a  larger  sum  than  £5000  to  be  risked, 
even  in  the  smallest  degree,  at  any  one  time  in  such  participations." 
This  transaction  was  afterwards  adopted  by  the  bankrupts.  He  had  no 
individual  business  whatever,  and 'the  name  of  J.  B.  Clough  was  never 
used  by  him  in  trade,  or  in  drawing,  indorsing,  or  accepting,  or  negotiat- 
ing bills  of  exchange,  except  for  the  benefit  and  on  account  of  the  part- 
nership ;  and  all  the  partnership  business  in  the  United  States  was  carried 
on  in  that  name  and  no  other,  save  when  the  consigners  of  goods  drew 
bills  of  exchange  on  England  on  account  of  their  consignments;  in  which 
cases  they  always  drew  on  Crowder,  Clough,  and  Co.  Clough  was  re- 
stricted by  the  partnership  articles  from  transacting  any  business  there  in 
any  manner  whatever,  except  on  the  partnership  account.  Clough,  who 
was  the  only  witness  examined  on  either  side  at  the  trial,  swore  that 
there  was  no  specific  agreement  between  him  and  his  partners  that  there 
should  be  a  house  under  the  name  of  J.  B.  Clough  in  America ;  that  he 
was  sent  out  to  form  a  branch  of  the  house  in  America ;  that  he  had 
instructions  not  to  use  their  name ;  that  he  had  no  doubt  that  they  in- 
tended he  should  form  a  branch  of  the  house,  and  that  the  branch  was 
ca,rried  on  in  America  in  the  name  of  J.  B.  Clough,  with  the  sanction 
of  all  the  three  partners,  although  there  was  no  specific  agreement  that 
it  should  be  so  carried  on.  Clough  obtained  from  J.  T.  Weyman  of 
Charleston,  consignments  of  a  large  quantity  of  cotton  to  the  house  of 
Crowder,  Clough,  and  Co.,  for  sale  on  J.  T.  Weyman's  account,  and  it 
was  agreed  between  Weyman  and  Clough,  that  J.  T.  Weyman  should 
P^_ ,  q-i  draw  bills  upon  Coffin  and  *Weyman  of  New  York,  merchants, 
L  -I  payable  to  Clough,  and  that  Clough  should  indorse  them;  it 
being  uiiderstood  between  them  that  the  Carolina  Bank  would  discount 
them,  in  order  to  make  advances  to  J.  T.  Weyman  on  the  credit  of  the 
consignments.  Four  bills  were  accordingly  drawn  by  Weyman  on  Coffin 
and  Weyman  for  40,000  dollars,  payable  to  J.  B.  Clough  or  order,  and, 
being  indorsed  "  J.  B.  Clough,"  were  discounted  by  the  plaintifis,  who 
are  a  banking  corporation  duly  constituted  by  the  laws  of  the  United 
States.  It  was  further  agreed  between  Clough  and  the  consigner,  J.  T. 
Weyman,  that  the  latter  should  draw  other  bills  on  Crowder,  Clough, 
and  Co.,  in  order  to  provide  Coffin  and  Co.  with  cash  to  pay  the  four 
bills  on  them  when  at  maturity,  which  latter  bills  were  to  be  paid  by 
Crowder,  Clough,  and  Co.  out  of  the  proceeds  of  the  consignments  in 
their  hands.  Bills  were  accordingly  so  drawn,  and  sold  by  Coffin  and 
Co.  to  the  amount  of  £5000,  which  house,  however,  stopped  payment 
soon  afterwards,  and  the  proceeds  of  the  bills  were  misapplied ;  and 
Crowder,  Clough,  and  Co.  soon  afterwards  failing,  the  bills  upon  them 
were  not  paid.  AH  the  consignments,  however,  agreed  to  be  made  by 
J.  T.  Weyman  to  the  house  in  England  were  made,  and  received  by  the 
English  house,  and  disposed  of  by  them.  Bills  on  England  are  not  in 
general  negotiable  in  Charleston,  this  was  the  cause  of  the  arrangement 
for  drawing  bills  in  the  first  instance  on  Coffin  and  Weyman.  The  bills 
iu  question  were  duly  presented  to  Coffin  and  Co.  at  maturity,  and  dis- 
honoured, and  due  notice  given  to  J.  B.  Clough  in  America.  The  value 
of  the  bills  in  question,  in  English  money,  is  £8333,  Qs.  8d.     These  par- 
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tioular  bills  were  not  entered  by  J.  B.  Clough  in  the  books  kept  by  him, 
because  the  agreement  with  J.  T.  Weyman  was,  that  bills  were  to  be 
drawn  on  Crowder,  Clough,  and  Co.  to  such  an  amount  as  precisely  to 
raise  the  amount  of  the  four  bills  on  CoflSn  and  Co.,  and  thereby  exactly 
reimburse  their  payments ;  and  as  the  bills  so  drawn  would  be  paid  in 
England  out  of  the  proceeds  of  the  consignments,  no  profit  or  loss  could 
arise  to  J.  B.  Clough  or  his  partners  from  the  sale  of  these  bills  on  CoflSn 
and  Co.  in  America,  and  therefore  no  entry  was  made  by  J.  B.  Clough 
in  the  books  kept  by  him.  J.  B.  Clough  had  no  separate  estate.  If  the 
plaintiffs  are  entitled  to  recover,  a  *verdict  is  to  be  entered  for  rac-i  j-i 
£416,  13s.,  the  amount  of  the  debt  due  from  Crowder,  Perfect,  L  J 
and  Clough  being  £8833,  6s.  Sd. ;  if  not,  a  nonsuit  is  to  be  entered. 

Parke  for  the  plaintiffs. — It  is  clear  that  the  bills  in  question  were 
indorsed  in  the  course  of  the  partnership  business  of  Crowder,  Clough, 
and  Co.,  and  to  raise  funds  for  partnership  purposes.  They  were  in- 
dorsed in  the  name  of  J.  B.  Clough,  and  the  only  question  is.  Whether 
that  made  him  individually  liable,  or  whether,  under  the  facts  found, 
that  signature  must  be  taken  as  the  copartnership  name?  Now  the  case 
states,  that  all  the  business  of  the  firm  in  America  was  carried  on  under 
that  name.  It  is  true  that  in  Ex  parte  Emly,  1  Kose,  61,  and  Emly  v. 
Lye,  15  East,  7,  it  was  held  that  the  indorsement  of  one  partner  does  not 
make  the  firm  liable,  although  the  money  thereby  raised  may  be  applied 
to  partnership  purposes,  if  the  indorsement  cannot  be  treated  as  the  in- 
dorsement of  the  firm  ;  but,  on  the  other  hand,  it  is  clear  that  a  firm  con- 
sisting of  several  may  carry  on  business  in  the  name  of  an  individual 
partner,  and  then  the  whole  firm  will  be  bound  by  acts  done  by  him  as 
representing  the  firm.  Ex  parte  Bolitho,  Buck.  100.  The  only  question 
therefore  is.  Whether  the  name  of  J.  B.  Clough  on  these  bills  is  to  be 
treated  as  the  copartnership  name  ?  Clearly  it  must,  for  all  the  business 
in  America  was  carried  on  in  that  name,  with  the  sanction  of  the  part- 
ners in  England,  and  the  transaction  in  question  was  for  the  benefit  of 
the  partnership. 

Patteson,  contra. — This  transaction  was  clearly  a  discount  for  the  ac- 
commodation of  J.  T.  Weyman,  and  not  for  the  use  of  the  partnership. 
If  the  name  of  J.  B.  Clough,  in  which  the  bills  were  indorsed,  can  be 
considered  as  the  name  of  the  firm,  he  by  making  that  indorsement  vio- 
lated the  instructions  given  when  he  went  to  America,  in  which  it  is 
expressly  stated,  "  It  is  understood  that  our  names  are  not  to  appear  on 
either  bills  or  notes  for  the  accommodation  of  others,  afid  that  they  should 
appear  as  little  as  possible  on  paper  at  all,  and  then  only  as  regards  direct 
transactions  with  the  house  here."  Now,  the  authority  of  one  partner 
to  bind  the  firm,  must  depend  upon  *the  partnership  articles.  r^^ccT  c-i 
Here  Clough  had  no  such  authority,  the  bills  in  question  being  L  J 
for  the  accommodation  of  others,  and  not  regarding  a  direct  transaction 
with  the  house  in  England.  This  mode  of  dealing  might  have  rendered 
the  firm  of  Crowder,  Clough,  and  Co.  liable  to  two  sets  of  bills,  those  now 
in  question,  and  the  second  set,  drawn  upon  Crowder,  Clough,  and  Co., 
and  which,  but  for  their  failure,  would  have  been  accepted  by  them. 

Cur.  adv.  vult. 
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The  judgment  of  tte  court  was  now  delivered  by 

Lord  Tenteuden,  C.  J.,  who  after  stating  the  case  said, — Upon  these 
facts  it  is  contended,  that  the  parties  are  to  be  charged  as  indorsers,  that 
is,  that  the  indorsement  by  J.  B.  Clough  is  to  be  considered  as  an  in- 
dorsement by  the  house  of  which  he  was  a  member,  and  we  think  that, 
under  the  circumstances  stated  in  the  case,  J.  B.  Clough  is  to  be  con- 
sidered as  the  name  of  the  firm  for  the  purposes  of  business  in  America. 
That  being  so,  the  bankrupts  and  Clough  were  liable  as  indorsers  of  the 
bills ;  and  a  verdict  must  be  entered  for  the  plaintifis  for  the  sum  agreed 
upon  at  the  trial. 

Postea  to  the  plaintiffs. 


1.  "  Suppose  a  partnership  to  be  carried  on  in  the  sole  name  of  one  of  the 
partners,  and  he  at  the  same  time  should  transact  business  upon  his  own  sepa- 
rate account ;  and  he  should  borrow  money  in  his  own  name.  In  such  a  case 
the  question  may  arise.  Whether  the  partnership  is  bound  for  such  borrowed 
money,  or  the  individual  partner  only  ?  And  it  must  be  resolved  by  taking  into 
consideration  the  whole  circumstances  of  the  case.  Thus,  if  the  money  is,  in 
fact,  borrowed  for  the  partnership  business,  or  it  is,  in  fact,  applied  to  the  part- 
nership business,  in  the  absence  of  all  controlling  circumstances,  the  partner- 
ship will  be  bound  therefor ;  since  the  fair  presumption  is,  that  it  was  intended 
r**)!  fil  ^y  ^^^  partner  to  pledge  the  partnership  credit,  and  *not  merely  his  iu- 
'•  J  dividual  credit,  whether  the  partnership  was  known  or  unknown  to  the 
lender.  On  the  other  hand,  if  the  money  was  borrowed  for  the  separate  use  of 
the  individual  partner,  or  actually  applied  to  that  use,  the  contrary  presumption 
would  prevail.  But,  if  the  business  of  the  partnership  were  diflferent  from  the 
separate  business  of  the  individual  partner,  and  he  should  borrow  expressly  of 
the  lender  for  the  one  business  or  for  the  other,  the  lender  would  be  deemed  to 
give  credit  to  that  particular  business,  and  not  to  the.  other  business ;  and  then 
the  partnership  would  or  would  not  be  bound  according  to  the  fact,  whether  it 
was  borrowed  for  their  business  or  not.  And  in  such  a  case  it  would  make  no 
difference,  whether  the  lender  did  or  did  not  know  that  there  was  any  partner- 
ship in  either  business,  or  whether  the .  money  was  actually  applied  to  the  busi- 
ness for  which  it  was  expressly  borrowed  or  not.  But  in  the  absence  of  all 
proofs  as  to  the  purpose  for  which  the  money  was  borrowed  or  to  which  it  was 
applied,  it  would  be  deemed  to  be  borrowed  upon  the  separate  account  of  the 
individual  partner." — Story  on  Partnership,  p.  216. 

2.  In  an  American  case.  United  States  Bank  v.  Binney,  5  Mason,  E.  176, 
the  court  observed, — "  In  respect  to  both  general  and  limited  partnerships  the 
same  general  principle  applies,  that  each  party  has  authority  to  bind  the  firm 
as  to  all  things  within, the  scope  of  the  partnership,  but  not  beyond  it.  Where 
the  contract  is  made  in  the  name  of  the  firm,  it  will,  prima  facie,  bind  the  firm, 
unless  it  is  ultra  the  business  of  the  firm.  Where  the  firm  imports  on  its  face 
a  company,  as  A.,  B.,  and  Co.,  or  A.,  B.,  and  C,  there  the  contracts  made  by  the 
partners  in  that  name  bind  the  firm,  unless  they  are  known  to  be  beyond  the 
scope  and  business  of  the  firm.  But  where  the  business  is  carried  on  in  the 
name  of  one  of  the  partners,  and  his  name  alone  is  the  name  of  the  firm,  there, 
in  order  to  bind  me  firm,  it  is  necessary  not  only  to  prove  the  signature,  but 
that  it  was  used  as  the  signature  of  the  firm  by  a  party  authorized  to  use  it  on 
that  occasion,  and  for  that  purpose.  In  other  words,  it  must  be  shown  to  be 
used  for  partnership  objects,  and  as  a  partnership  act.  The  proof  of  the  signa- 
ture is  not  enough.  The  plaintiffs  must  go  farther,  and  show  that  it  is  a  part- 
nership signature.  In  the  present  case,  the  signature  of '  John  Winship'  may  be 
on  his  own  individual  account,  as  his  personal  contract,  or  it  may  be  on  account 
of  the  partnership.  Upon  the  face  of  the  paper  it  stands  indifferent.  The  bur- 
den of  proof,  then,  is  upon  the  plaintiffs  to  establish,  that  it  is  a  contract  of  the 
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firm,  and  ought  to  bind  them.  And  again,  The  notes  are  all  indorsed  in  the 
name  of '  John  Winship.'  For  aughl,  therefore,  that  appears  on  the  face  of 
them,  they  were  notes  only  binding  him  personally.  The  plaintiffs  must,  then, 
go  farther,  and  show  either  expressly  or  by  implication,  that  these  notes  were 
offered  by  Winship  as  notes  binding  the  firm,  *and  not  merely  on  him-  r*Ki  yi 
self  personally ;  or  that  the  discounts  were  made  for  the  benefit,  and  in  >-  'i 
the  course  of  the  business  of  the  firm.  It  is  not  suflttcient  for  the  plaintiffs  to 
prove,  that  the  bank,  in  discounting  these  notes,  acted  upon  the  belief  that  they 
bound  the  firm,  and  were  for  the  benefit  and  business  of  the  firm.  They  must 
go  further,  and  prove  that  that  belief  was  known  to  and  sanctioned  by  Winship 
himself,  in  offering  the  notes  ;  and  that  he  intentionally  held  out  to  them  that  the 
discounts  were  for  the  credit,  and  on  the  account  of  the  firm  ;  and  that  his  indorse- 
ment was  the  indorsement  of  the  firm,  and  to  bind  them ;  and  that  the  bank 
discounted  the  notes  upon  the  faith  of  such  acts  and  representations  of  Win- 
ship. The  jury  will  judge  from  the  whole  evidence  how  the  case  stands  in 
these  respects.  The  mere  fact  that  the  discounts  so  procured  were  applied  to 
the  use  of  the  firm,  is  not  of  itself  sufficient  to  prove  that  the  discounts  were 
procured  on  account  of  the  firm.  It  is  a  strong  circumstance,  entitled  to  weight, 
but  not  decisive." 

3.  In  another  American  case,  Etheridge  v.  Binney,  1  Pick.  R.  274,  the  court 
observed, — "Now,  as  the  partner,  whose  name  is  assumed  by  the  firm,  may  also 
engage  in  other  branches  of  business,  in  which  he  may  want  credit  on  his  own 
private  account,  if  he  applies  for  a  loan  of  money  to  one  who  is  ignorant  of  the 
copartnership,  and  no  information  is  given  of  its  existence,  it  is  a  private  loan, 
and  does  not  bind  the  firm,  unless  the  creditor  shall  know  that  the  money  bor- 
rowed, or  the  goods  procured  by  the  individual  went  to  the  use  of  the  firm.  The 
burthen  of  proof  in  such  case  is  upon  the  creditor,  in  order  to  make  good  his 
claim  upon  the  firm ;  for  he  credited  the  individual,  and  not  the  firm,  and  it 
will  be  presumed  to  be  for  the  private  benefit  of  the  individual,  unless  the  con- 
trary is  proved.  But  if  the  existence  of  the  firm  is  known  to  the  person,  who 
makes  the  loan,  and  representations  are  made  to  him  by  the  borrower  that  he 
borrows  for  the  use  of  the  company,  and  that  they  are  answerable  for  the  debt, 
so  that  credit  is  given  to  the  company,  and  not  to  the  individual  partner,  the 
burthen  of  proof  is  upon  the  company,  when  sued,  to  show  that  the  power  con- 
fided to  the  individual  has  been  abused,  and  that  the  money  borrowed  was 
applied  to  his  private  use,  and  also  that  this  was  known  to  the  lender  to  be  his 
intention.  This  principle  necessarily  follows  from  cases  settled.  If  a  purchase 
is  made  in  the  name  of  a  firm,  or  money  borrowed,  and  a  note  given  or  indorsed 
in  that  name,  this  is  prima  facie  evidence  of  a  debt  from  the  firm,  and  it  can 
only  be  rebutted  by  proof  in  the  defence,  that  this  was  fraudulently  done  by  the 
individual  partner  "for  his  own  private  use,  and  that  this  was  known  to  the  cre- 
ditor. So  that  in  the  limited  partnership,  if  the  name  of  the  firm  had  been  John 
Winship  and  Co.,  or  Winship  and  Binney,  all  notes  given  to  any  creditor,  in 
either  of  *those  names,  would  be  company  notes,  unless  disproved,  as  r*eiQ-| 
before  stated.  Now,  the  making  and  offering  of  such  a  note  is  nothing  ■-  J 
more  than  a  representation  that  the  money  is  wanted  for  the  use  of  the  com- 
pany, and  as  they  confide  in  the  individual  they  will  be  bound  by  his  acts.  The 
name  of  the  firm  here  being  only  the  name  of  the  individual,  a  note  offered  in 
that  name,  unaccompanied  by  any  representation,  would  of  course  import  only 
a  promise  by  John  Winship  alone  ;  and  the  credit  being  given  to  him  alone, 
the  creditor  would  not  recover  against  the  firm,  without  proving  that  the  money 
actually  went  into  the  funds  of  the  firm.  But  if  the  borrowing  partner  states 
that  he  is  one  of  a  company,  and  that  he  borrows  money  for  the  company,  or 
purchases  goods  for  their  use,  then,  as  there  is  such  company,  and  as  they  have 
given  him  authority  to  use  the  company  credit  to  a  certain  extent,  and  as  the 
creditor  will  have  no  means  of  knowing  whether  he  is  acting  honestly  towards 
his  associates,  or  otherwise,  if  he  lends  the  money  or  sells  the  goods  on  the 
faith  of  such  representation,  the  company  will  be  bound,  unless  they  prove  that 
the  contract  was  for  his  private  benefit,  and  known  to  be  so  by  the  creditor. 
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WHERE  SEVERAl  PARTIES  ENGAGE  IN  A  JOINT  ADVENTURE  FOR  THE 
SALE  OP  GOODS  TO  BE  CONTRIBUTED  BY  THE  SEVERAL  PARTIES  RE- 
SPEOTIVELT,  THE  PARTNERSHIP  IS  NOT  HELD  TO  BE  CONTEMPORANEOUS 
WITH  THE  PURCHASE  OP  THE  GOODS  BY  THE  SEVERAL  PARTIES,  AND 
THE  WHOLE  PARTNERS  ARE  NOT  LIABLE  EOR  THE  PURCHASES  MADE 
BY  EACH  OP  THE  PARTIES. 

I SAVILLE  V.    KOBBRTSON. 

June  15,  1'792.— E.     4  T.  R.  '720. 

This  was  an  action  for  goods  sold  and  delivered,  brought  under  the 
following  orders  of  the  lord  chancellor,  made  upon  the  petition  of  the 
plaintiff  and  others  in  the  bankruptcy  of  the  defendants  : — "  I  do  order 
that  the  petitioner  W.  Saville  be  at  liberty  to  prosecute  such  action  at 
law  as  he  shall  be  advised  for  the  value  of  the  said  copper,  &c.  j  in  the 
defence  to  which  action  the  said  bankrupts  are  not  to  set  up  their  bank- 
ruptcy; and  all  books,  &c.,  to  be  produced,  &c.,  and  all  further  direc- 
P^c  1  q-|  tions  on  the  matter  of  the  petition  are  hereby  reserved  until  *after 
L  J  the  trial,  &c.,  dated  2d  August  1790."—"  I  do  order  that  the 
petitioner  W.  Saville  be  at  liberty  to  try  the  said  action  for  goods  sold 
and  delivered,  as  directed  by  my  order  made  in  this  cause  on  2d  August, 
1790 ;  with  liberty,  if  the  court  wherein  the  said  action  shall  be  tried 
shall  think  fit,  to  give  the  said  bills  in  evidence  without  prejudice  to  the 
form  of  the  action,  as  now  directed ;  and  all  further  directions,  &c., 
reserved,  &c.,  dated  7th  May,  1791." 

At  the  trial  a  special  case  was  reserved,  which  stated  as  follows : — In 
April,  1787,  the  defendants  and  one  Samuel  Pearce,  since  deceased,  and 
William  Eobertson,  since  a  bankrupt,  entered  into  the  following  articles 
of  agreement.  Articles  of  agreement  made  this  19th  of  April,  1787, 
between  J.  Robertson  and  J.  Hutchinson  of  London,  merchants  and  co- 
partners, as  well  on  the  part  and  behalf  of  themselves  as  of  others  who 
have  or  shall  subscribe  their  names  on  the  back  of  these  presents,  of 
the  one  part,  and  S.  Pearce,  of,  &c.,  merchant,  of  the  other,  part,  &c. 
Whereas  the  said  S.  Pearce  is  the  sole  owner  and  proprietor  of  the  ship 
Triumph,  &c. ;  and  whereas  the  said  J.  Robertson,  J.  Hutchinson, 
S.  Pearce,  and  others,  who  have  subscribed  their  names  on  the  back  of 
these  presents,  have  mutually  agreed  upon  a  joint  undertaking  and  risk 
as  to  profit  and  loss,  in  a  certain  voyage  or  maritime  adventure  about  to 
be  performed  under  the  direction  of  the  said  parties  who  have  or  shall 
have  a  majority  of  interest  therein,  or  of  a  committee  appointed  by  them ; 
now  these  presents  witness  that  they  the  said  J.  Robertson  and  J.  Hutch- 
inson on  behalf  of  themselves,  and  all  others  who  have  or  shall  sub- 
scribe, &c.,  and  the  said  S.  Pearce  for  himself,  in  consideration  of  the 
trust  which  they  severally  repose  in  each  other,  and  also  in  pursuance 
of  the  said  agreement,  have  and  do  each  for  himself,  his  heirs,  execu- 
tors, &c.,  mutually  covenant  and  agree  With  each  other,  &c. : — 1st,  That 
the  said  ship  Triumph,  whereof  the  said  S.  Pearce  is  sole  owner,  shall, 
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from  the  day  of  the  date  and  until  her  return  from  her  intended  voyage, 
be  at  the  disposal,  direction,  and  risk  of  all  the  said  parties  hereto  jointly, 
at  the  valuation  of  £3750,  &c. ;  2d,  That  the  said  J.  Robertson  and 
J.  Hutchinson,  by  themselves  and  others,  who  have  or  shall  subscribe,  &c., 
shall  *and  will,  on  or  before  the  24th  August  next,  procure  and  r^j-ton-i 
provide  a  cargo  of  goods  for  the  said  intended  voyage,  to  the  '-  -J 
value  of  between  £22,000  and  £25,000 ;  and  which  goods  shall,  in  the 
judgment  and  opinion  of  the  majority  of  the  parties  to  these  presents  be 
deemed  eligible  and  proper  for  the  voyage  and  markets ;  and  that  the 
said  goods  shall  be  furnished  or  purchased  at  the  lowest  cash  prices, 
although  not  payable  till  the  usual  period  of  credit  is  expired ;  the  dif- 
ference between  the  said  cash  terms  and  the  given  credit  to  be  made 
good  by  giving  bonds,  bearing  interest  from  the  date  of  the  contract  of 
such  goods;  and  that  they  the  said  J.  Eobertson  and  J.  Hutchinson,  and 
other  the  persons  who  subscribe,  &c.,  shall  and  will  prepare  and  ship  the 
said  cargo,  at  such  time  and  in  such  manner  as  the  majority  of  the  said 
concerned,  or  their  committee,  shall  direct : — That  all  additional  outfits 
of  the  ship  Triumph,  in  cables,  &o.,  which  she  may  require,  &c.,  after 
the  date  hereof,  &c.,  until  her  voyage  be  concluded,  shall  be  on  the  joint 
account,  &c. ;  4th,  That  in  case  the  said  S.  Pearce  shall  be  desirous  to 
increase  his  interest  in  the  said  joint  concern,  he  shall  be  permitted  so 
to  do,  by  shipping  on  the  joint  account  as  many  goods,  over  and  above 
the  goods  to  be  shipped  by  the  said  J.  Kobertson,  J.  Hutchinson,  and 
others  who  shall  subscribe,  &c.,  as  he  may  think  proper ;  but  the  said 
goods  so  to  be  shipped  by  the  said  S.  Pearce  are  to  be  such  articles  as 
the  majority  of  the  concerned  or  their  committee  shall  approve  of  as 
proper  for  the  voyage  and  market;  5th,  That  the  said  £3750,  together 
with  the  amount  of  the  additional  outfits  to  be  advanced  by  the  said 
S.  Pearce,  the  amount  of  half  of  the  premiums  of  insurance  to  be  made 
by  the  said  S.  Pearce  on  the  said  ship,  freight,  and  cargo,  and  such 
amount  of  goods  as  the  said  S.  Pearce  may  ship  on  the  joint  account  as 
above-mentioned,  shall  be  considered  as  the  said  S.  Pearce's  share  or 
capital  in  the  said  joint  undertaking;  and  he  the  said  S.  Pearce  shall  be 
entitled  to  receive  the  profit  or  bear  the  loss  thereon,  in  the  exact  pro- 
portion as  the  amount  of  all  such  sums  shall  be  to  the  remainder  or  other 
part  of  the  said  joint  concern ;  and  that  the  said  J.  Robertson  and  J. 
Hutchinson,  and  the  subscribers,  &c.,  shall  receive  the  profit  or  bear 
the  loss  in  the  like  proportion  as  to  the  sums  set  opposite  to  their  several 
names;  6th,  Provided  *that  S.  Pearce  shall  get  the  insurances  r^KQii 
effected,  and  guaranty  the  solvency  of  the  underwriters  if  called  L  -I 
upon ;  and  when  the  policies  are  effected,  each  of  the  said  parties  is  to 
hold  his  own  respective  proportion  thereof,  to  the  amount  of  his  share 
and  interest  in  the  said  joint  concern ;  7th,  Although  the  said  S.  Pearce 
is  to  procure  the  whole  of  the  said  insurances  on  the  said  ship,  freight, 
and  cargo,  yet  only  half  of  the  premiums  of  insurance  shall  be  added  to 
his  interest  in  the  said  joint  concern,  pursuant  to  the  5th  article  ;  but 
all  the  said  parties  hold  themselves  bound  with  him  to  be  answerable  for 
the  whole  amount  of  the  said  premiums  of  insurance,  and  which  is  to 
be  a  charge  on  the  voyage ;  8th,  That  S.  Pearce  shall  be  the  ship's  hus- 
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band  to  superintend  such  outfits  of  the  said  ship  as  the  majority,  &c., 
shall  deem  necessary.  [The  9th  relates  to  a  schedule  of  the  ship's 
tackle,  &e.]  10th,  That  all  money  received  on  account  of  the  ship,  &o., 
shall  be  paid  to  the  supercargo  on  the  joint  account;  11th,  That  in  case 
the  said  S.  Pearce  shall  want  the  assistance  of  the  said  J.  Kobertson  and 
J.  Hutchinson,  or  the  subscribers,  &c.,  to  procure  him  the  loan  of  any 
money,  to  enable  him  to  complete  the  outfits,  they  engage  to  procure 
him  £500,  to  be  repaid  by  him  in  manner  as  therein  stipulated.  ri2th, 
Not  material.]  13th,  That  from  and  after  the  said  ship  shall  leave  the 
port  of  London,  all  the  expenses  on  the  voyage  shall  be  paid  by  the 
supercargo  or  agent  for  the  said  joint  concern,  who  shall  be  supplied 
with  money  for  that  purpose,  or  be  empowered  to  pay  the  same  out  of 
the  proceeds  of  the  cargo ;  and  if  the  said  supercargo  during,  the  voyage 
is  under  the  necessity  of  drawing  bills  on  either  of  the  said  parties  for 
the  same,  or  he  shall  think  the  drawing  such  bills  more  beneficial  to  the 
joint  concern  than  reimbursing  himself  out  of  the  said,  proceeds,  then 
each  of  the  said  parties  interested  in  the  said  maritime  adventure,  shall 
bear  and  pay  his  respective  portion  of  such  bills ;  14th,  That  the  parties 
hereto,  or  a  committee,  shall  appoint  officers  of  the  ship;  15th,  That 
when  the  ship  is  ready  laden  for  sea,  and  previous  to  her  sailing,  J.  Ro- 
bertson and  J.  Hutchinson  shall  deliver  an  invoice  of  her  cargo  to  the 
supercargo,  who  shall  enter  the  same  in  proper  books ;  and  each  party 
interested  shall  be  therein  credited  with  the  amount  of  his  respective 
r*'i99T  accounts ;  and  the  supercargo  *shall  prepare  a  statement  of  the 
L  J  whole  amount  of  the  said  ship,  outfits,  cargo,  and  charges,  de- 
claring the  exact  proportions  or  shares  which  each  person  hath  in  the 
voyage,  which  shall  be  signed  by  each  of  the  parties,  and  shall  be  a 
voucher  for  ascertaining  the  said  shares  hereafter,  in  profit  and  loss ; 
16th,  That  in  case  of  any  difference  between  any  of  the  parties  interested, 
it  shall  be  referred  to  arbitration ;  17th,  That  each  party  shall  bind  him- 
self in  the  penal  sum  of  £2000  for  the  performance  of  the  articles. 
Signed  and  sealed  by  J.  Robertson,  J.  Hutchinson,  S.  Pearce,  and  W. 
Robertson. 

On  the  28th  July,  1787,  the  following  memorandum  was  indorsed  on 
the  said  articles  by  the  same  persons  : — "  Notwithstanding  what  may  be 
understood  to  be  the  meaning  of  the  foregoing  articles,  it  is  hereby 
declared  by  all  the  parties,  that  the  minute  made  on  the  26th  June  last, 
and  signed  by  us  respecting  each  of  us,  holding  the  proportions  of  one 
quarter  each,  that  is  to  say,  Robertson  and  Hutchinson  one  half,  and  S. 
Pearce  and  W.  Robertson  one  quarter  each,  it  is  now  fully  to  be  consi- 
dered and  understood,  that  that  minute  is  now  declared  null  and  void, 
and  that  each  party  whose  name  is  hereunto  subscribed  is  to  hold  no  other 
share  or  proportion  in  the  said  concern  than  the  amount  of  what  each 
separately  orders  and  ships ;  and  which  interest  will  be  hereafter  declared 
agreeably  to  the  true  intent  and  meaning  of  this  agreement;  and  it  is  fur- 
ther declared,  that  the  orders  given  for  the  cargo  and  outfit  of  the  ship  are 
to  be  separately  paid ;  and  that  one  is  not  bound  for  any  goods  or  stores 
ordered  or  shipped  by  the  other ;  and  that  the  said  S.  Pearce  has  free 
liberty  to  ship  what  goods  are  suitable  to  the  voyage,  over  and  above  the 
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ship  and  outfit,  leaving  room  clearly  for  those  ordered  by  Robertson  and 
Hutchinson,  and  W.  Robertson ;  and  it  is  to  be  understood  that  the  ship 
is  made  over  in  trust  for  the  general  concern."  In  May,  1787,  the 
plaintiff,  by  the  orders  of  Pearce,  supplied  copper  to  sheath  and  repair 
the  ship  Triumph,  to  the  amount  of  £482.  In  August,  1787,  the  plain- 
tiff, by  the  orders  of  Pearce,  delivered  copper  on  board  the  said  ship  to 
the  amount  of  £238,  3s.  Bd.,  which  formed  part  of  the  cargo  thereof. 
In  October,  1787,  the  said  ship  sailed  from  London  for  Ostendj  i-*ct>o-i 
*and  proceeded  from  thence  to  the  East  Indies  with  the  goods  L  J 
so  furnished  by  the  plaintiff,  and  other  goods  on  board.     In  January, 

1788,  Pearce  became  a  bankrupt,  and  Saville  proved  his  debt  under  the 
commission  against  him ;  and  in  February,  1788,  William  Robertson 
also  became  a  bankrupt.  On  the  trial,  Mr.  Kaye,  the  plaintiff's  attorney, 
and  who  was  solicitor  to  Pearce's  assignees,  swore  that  the  defendant 
Robertson  told  him  that  in  September,  1789,  there  had  been  an  agree- 
ment between  him  (Robertson)  and  Pearce's  assignees,  that  he  should 
go  down  to  the  coast  to  wait  the  ships  return  from  India;  on  her  arrival, 
he  was  to  send  word  to  the  assignees,  one  of  whom  was  to  accompany  him 
in  the  ship  to  Ostend  j  and  there  the  ship  and  cargo  were  to  be  sold  for 
the  parties  interested  :  That  when  the  ship  arrived,  which  was  in  July, 

1789,  he  (Robertson)  went  on  board,  and,  without  sending  advice  to 
Pearce's  assignees,  carried  her  to  Ostend,  and  sold  her  for  his  own  and 
Hutchinson's  benefit :  That  his  reason  for  not  keeping  his  engagement 
with  Pearce's  assignees  was,  that  he  and  his  partner  were  liable  to  pay 
the  whole  debts  for  ship  and  cargo ;  and  therefore  he  had  possessed  him- 
self of  the  whole  to  answer  those  debts  j  and  if  there  were  a  surplus,  he 
would  account  to  Pearce's  assignees  for  a  proportion  of  it.  On  the  29th 
October,  1789,  the  defendants  accepted  two  bills  of  exchange  of  that 
date,  for  the  amount  of  the  copper  supplied  by  the  plaintiff,  drawn  by  the 
plaintiff,  payable  two  months  after  date ;  and  stated  to  be  for  value  deli- 
vered in  copper  to  Messrs.  S.  Pearce  and  Co.  In  January,  1790,  before 
either  of  the  bills  was  paid,  the  defendants  became  bankrupts. 

This  case  was  argued  in  the  last  term  by  Adam  for  the  plaintiff,  and 
Burrough  for  the  defendants ;  and  again  on  this  day,  by  Bower  for  the 
former,  and  Bearoroft  for  the  latter. 

It  was  admitted  that  the  plaintiff  was  entitled  to  recover  for  the  copper 
for  sheathing. 

It  was  argued  for  the  plaintiff,  1st,  That  the  defendants  were  liable 
for  the  rest  of  the  goods,  as  partners,  on  the  construction  of  the  articles, 
coupled  with  their  subsequent  acknowledgment,  and  their  acceptance  of 
the  bills  of  exchange,  drawn  for  the  *very  goods  ;  and  these  cases  r*K241 
were  cited,  Abbott  v.  Smith,  2  Bl.  Rep.  947 ;  Bloxam  v.  Pell,  L  J 
cited  in  2  Bl.  Rep.  999 ;  Hoare  v.  Dawes,  Dougl.  371,  3d  edition ;  and 
Coope  V.  Eyre,  H.  Bl.  Rep.  39.  But  2dly,  If  the  plaintiff  could  not 
recover  in  an  action  for  goods  sold  and  delivered,  that  the  defendants 
were  liable  on  their  acceptance  of  the  bills ;  and  that  the  lord  chancellor 
intended  by  the  second  order  to  give  the  plaintiff  an  opportunity  of 
recovering  either  in  the  one  form  or  the  other. 

These  points  were  resisted  by  the  counsel  for  the  defendants ;  the  first 
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on  this  ground,  that  the  defendants  were  not  partners  at  the  time  when 
the  contract  was  made ;  and  that,  though  their  subsequent  acts  might 
explain  the  original  contract,  if  it  were  doubtful  at  the  time,  they  could 
not  alter  the  original  contract  against  the  intention  of  the  parties,  as 
expressed  in  the  articles.  On  the  other  hand,  it  was  said  that  the  mean- 
ing of  the  order  was  only  to  permit  the  bills  to  be  given  in  evidence  to 
explain  the  intention  of  the  parties  on  the  whole  transaction ;  but  not  to 
make  the  bills  the  foundation  of  the  action,  which  was  expressly  ordered 
to  be  brought  to  recover  the  value  of  the  copper. 

Lord  Kenton,  C.  J. — Some  of  the  points  made  at  the  bar  admit  of 
no  doubt.  It  is  clear,  that  if  all  these  parties  had  been  partners  at  the 
time  when  these  goods  were  furnished,  though  that  circumstance  were 
not  known  to  the  plaintiff,  they  would  all  have  been  liable  for  the  value 
of  the  goods.  It  is  equally  clear,  that  such  an  action  might  be  main- 
tained against  the  dormant  partners  alone,  unless  they  pleaded  in 
abatement.  Nor  can  any  doubt  be  entertained,  but  that,  if  this  had  been 
an  action  on  the  bills  of  exchange,  the  plaintiff  might  have  recovered  : 
there  was  a  consideration  for  them ;  and  being  in  writing,  the  Statute  of 
Frauds  would  have  been  satisfied,  though  they  were  promises  to  pay  the 
debt  of  another  person.  But  my  difficulty  arises  from  the  form  of  this 
action,  which  is  for  goods  sold  and  delivered ;  for  I  do  not  see  how  any 
act,  which  passed  subsequent  to  the  delivery  of  the  goods,  can  have  any 
retrospect  so  as  to  alter  the  nature  of  the  contract,  which  was  not  donbt- 
r*fi9fn  ^^^'  ■"•*  ^^S^^  ^^■''^  been  evidence  to  explain  it  to  be  *a  partner- 
L  "^  -I  ship-contract,  if  the  contrary  had  not  expressly  appeared.  The 
facts  of  the  case  are  shortly  these  : — Several  persons,  who  had  no  general 
partnership,  nor  any  connection  with  each  other  in  trade,  formed  an 
adventure  to  the  East  Indies.  The  outfit  of  a  vessel  was  a  joint  concern 
of  all  the  partners  j  and  that  delivers  the  case  from  one  consideration, 
namely,  the  parcel  of  copper  for  sheathing  the  ship ;  which  is  admitted 
to  be  a  partnership  concern.  But  beyond  that,  I  see  no  partnership 
between  the  parties  till  all  the  parcels  of  the  cargo  were  delivered  on 
board  j  and  that  made  it  a  combined  adventure  between  all  the  parties. 
It  was  very  properly  asked,  in  the  argument,  If  they  were  partners  when 
the  cargo  was  delivered,  what  share  had  Pearce  ?  By  the  articles,  he 
was  not  to  bring  in  any  definite  aliquot  part  of  the  cargo ;  but  the  agree- 
ment only  was  that  he  should  share  in  proportion  to  the  part  he  should 
bring  in  :  it  was  optional  in  him  whether  or  not  he  would  bring  in  any 
goods ;  and  by  another  part  of  the  agreement,  if  he  were  under  any  diffi- 
culty in  bringing  in  the  money,  the  others  were  to  lend  him  credit.  It 
is  true,  that  it  was  to  be  determined  by  a  majority  of  those  concerned  in 
the  adventure.  Whether  the  goods,  which  were  to  be  senl  to  market, 
were  or  were  not  proper  ? — and  so  far  they  all  looked  to  each  other's  acts : 
but  each  of  them  was  to  bring  in  his  share  only ;  and  I  cannot  distinguish 
this  case  from  that  put  at  the  bar,  where  several  persons  were  to  contri- 
bute their  separate  quota  of  money,  and  they  applied  to  different  scrive- 
ners to  procure  it :  they  could  not  all  be  liable  for  the  capital  which  each 
should  borrow.  At  the  time  when  this  copper  was  furnished,  Pearce 
stood  in  no  relation  whatever  to  the  other  persons;  but  he  alone  bought 
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the  copper  in  his  own  name,  without  carrying  to  market  the  name  of  any 
other  person  but  his  own.  Suppose  the  plaintiff  had  brought  an  action 
for  this  copper  the  instant  it  was  delivered  on  board,  against  whom  must 
the  action  have  been  brought  ?  Pearce  only;  for  he  alone  was  answerable 
at  that  time.  I  cannot  therefore  see  how  it  can  be  said  that  these  goods, 
which  were  sold  to  Pearce  only,  and  on  his  sole  credit  and  account,  were 
sold  and  delivered  on  the  partnership  account.  Afterwards,  indeed, 
these  defendants  were  to  gain  or  lose  by  the  joint  cargo;  when  the  other 
goods  were  *brought  in,  the  partnership  arose ;  but  each  was  to  r:«f:2f!-| 
bring  in  his  own  particular  stock.  But  in  this  case  I  think  that  L  J 
the  question  stops  short  of  aflfecting  the  defendants ;  and  I  cannot  see 
how  the  plaintiff  can  have  a  right  to  call  on  the  defendants,  as  partners, 
for  the  value  of  these  goods,  on  a  supposed  contract,  when  the  real  con- 
tract between  the  buyer  and  seller  was  consummated  before  the  joint  risk 
began.  Suppose  several  persons  agreed  to  open  a  banker's  shop,  and  it 
was  agreed  that  each  partner  should  bring  into  the  house  a  certain  sum 
of  money  as  his  share,  it  could  not  be  contended  that  if  one  of  them  were 
to  borrow  money  for  his  share,  all  the  others  would  be  liable  for  it. 

The  great  question  however  still  is.  Whether,  under  all  the  circum- 
stances of  the  case,  all  these  parties  are  answerable  ?  I  think  they  are ; 
but  they  can  only  be  adjudged  to  be  responsible  in  another  form  of  action, 
and  not  in  this,  which  is  an  action  for  goods  sold  and  delivered.  If  the 
action  had  been  brought  upon  the  bills,  I  think  they  would  have  been  liable. 

AsHHURST,  J. — This  case  comes  before  us  much  entangled  in  the 
form  of  it;  but  at  present,  the  inclination  of  my  opinion  is,  tHat,  even  in 
this  form  of  action  for  goods  sold  and  delivered,  the  plaintiff  may  recover. 
I  admit  that  evidence  subsequent  to  the  contract  cannot  vary  the  nature 
of  the  contract,  but  it  may  explain  the  intention  of  the  parties  to  the 
original  contract.  If  the  ordering  of  the  goods  by  Pearce  was  the  only 
evidence  in  this  case,  he  alone  would  be  answerable  for  the  payment  of 
them ;  but,  when  he  bespoke  them,  it  is  clear  that  he  did  it  with  a  view 
to  a  partnership  transaction ;  and  that  this  was  a  joint  concern  was 
shortly  afterwards  explained  by  the  memorandum  of  July,  1787,  which 
is  indorsed  on  the  articles ;  both  of  which  must  be  taken  into  considera- 
tion together,  in  order  to  see  the  nature  of  the  contract.  The  4th,  5th, 
and  15th  articles  are  strong  to  show  that  this  was  a  partnership  concern. 
By  the  fourth,  Pearce  was  to  be  at  liberty  to  ship  on  the  joint  account  as 
many  goods  as  he  chose,  provided  they  were  such  as  the  majority  of  those 
concerned  should  approve.  Now  if  this  were  not  intended  to  be  a  part- 
nership account,  the,  rest  of  those  concerned  in  the  adventure  could  have 
no  interest  or  concern  *in  the  goods  shipped  by  him;  but  if  they  r^KOYi 
were  all  to  sh'are  in  the  profit  and  loss  of  the  whole  adventure,  L  -I 
then  there  was  good  reason  why  they  should  have  an  opportunity  of  ap- 
proving of  those  goods.  The  5th  article  shows  this  still  more  strongly ; 
it  is,  that  the  £3750,  &c.,  and  such  amount  of  goods  as  Pearce  may  ship 
on  the  joint  account  as  above  mentioned,  shall  be  considered  as  Pearce's 
share  or  capital  in  the  said  joint  undertaking;  and  that  he  shall  be  en- 
titled to  receive  the  profit  or  bear  the  loss  in  proportion,  &c.,  on  the 
joint  concern.     Now  a  partnership  is  a  joint  undertaking  to  share  in  the 
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profit  and  loss ;  but  suoh  was  this  undertaking  :  it  was  not  only  a  joint 
concern  in  the  ship,  but  also  in  the  cargo.  The  15th  article  also  is  mate- 
rial ;  which  directs  that,  previous  to  the  ship's  sailing,  books  shall  be 
kept,  in  which  each  party  interested  shall  be  therein  credited  with  the 
amount  of  his  respective  accounts,  and  that  the  books  shall  be  signed  by 
the  parties,  which  shall  be  a  voucher  for  ascertaining  the  shares  hereafter 
in  profit  and  loss.  Now  that  clearly  evinces  what  was  the  original  inten- 
tion of  the  parties.  It  is  true  that  when  the  contract  was  made,  the 
goods  were  not  furnished  on  the  joint  credit  of  Pearce  and  the  defend- 
ants, but  of  Pearce  alone ;  but  that  is  the  case  with  dormant  partners, 
and  there  the  party  filrnishing  the  goods  may  resort  to  all  those  who  are 
entitled  to  share  in  the  profits ;  for  though  in  such  case  the  dormant 
partners  may  not  be  known  at  the  time  of  the  contract,  yet  when  that 
fact  is  ascertained,  the  creditor  has  a  right  to  avail  himself  of  that  evi- 
dence. The  evidence  of  Kaye  likewise  is  important;  for  he  proved  an 
acknowledgment  by  one  of  the  defendants  that  they  were  liable  to  pay 
the  whole  debt  for  the  ship  and  cargo.  This  shows  that  they  considered 
themselves  as  partners  in  the  original  transaction ;  and  though  subsequent 
evidence  will  not  make  a  new  contract,  it  may  explain  what  that  contract 
was.  However,  if  this  opinion  be  not  well  founded,  the  plaintiff  would 
be  entitled  to  recover  on  the  bills  of  exchange. 

Btjller,  J. — It  is  for  the  interest  of  all  the  parties  that  we  should 
now  dispose  of  the  case  before  us,  whatever  may  be  done  hereafter  in  the 
Court  of  Chancery ;  for,  if  the  grounds  on  which  we  proceed  be  dis- 
P^-„n-.  tinctly  known,  it  will  put.an  end  to  *further  litigation.  The  only 
L  -I  difference  of  opinion  between  my  lord  chief-justice  and  myself, 
arises  on  the  last  order  of  the  Court  of  Chancery ;  but  that  order,  I  think, 
will  be  best  explained  hereafter  by  that  court.  If  this  be  considered 
purely  as  an  action  for  goods' sold  and  delivered,  brought  adversely  in  a 
court  of  law,  and  unconnected  with  the  proceedings  in  the  Court  of  Equity, 
I  entirely  agree  with  my  lord  that  the  plaintiff  cannot  recover  against 
these  defendants  the  amount  of  Pearce's  share  of  the  cargo.  To  make 
this  case  clear,  suppose  these  defendants  and  Pearce  had  agreed  to  be 
concerned  in  a  joint  adventure,  in  which  they  were  to  be  interested  ac- 
cording to  the  proportion  which  each  furnished,  and  that  each  were  to 
bring  in  goods  to  the  amount  of  £900 ;  and  suppose  the  two  defendants 
had  paid  for  their  shares,  and  Pearce  had  not,  and  that  the  defendants 
were  also  to  be  liable  with  Pearce  for  his  share,  in  that  case  they  would 
be  liable  fof  £900  each  more  than  Pearce,  and  would  not  be  entitled  ac- 
cording to  the  proportion  which  each  brought  in.  In  the  argument  an 
attempt  was  made  to  distinguish  between  the  time  of  th^  contract  and 
the  time  of  delivery  :  it  is  certainly  true  that  if  one  partner  order  goods 
himself,  without  disclosing  the  names  of  the  other  partners,  and  the 
goods  be  afterwards  delivered  to  them  all,  they  are  all  liable,  because  the 
delivery  and  the  sale  are  considered  as  forming  one  entire  contract,  and 
the  delivery  is  supposed  to  be  according  to  the  sale.  In  such  a  case  the 
one  partner,  who  buys  the  goods,  does  not  contract  for  himself,  but  on 
account  of  the  partnership.  In  that  way  of  considering  the  question, 
upon  the  first  order  of  the  Court  of  Chancery,  I  think  the  plaintiff  could 
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not  recover  against  these  defendants  for  tlie  amount  of  the  goods  sent  in 
August,  as  Pearce's  share,  in  an  action  at  common  law  for  goods  sold 
and  delivered ;  because  the  goods  were  neither  sold  nor  delivered  to  the 
partnership;  but  that  would  be  to  dispose  of  the  case  according  to  the 
mere  form  of  the  action. 

But,  according  to  my  construction  of  the  second  order,  we  are  not  to 
consider  the  question  in  that  light ;  for  it  is  ordered  that  the  plaintiff 
may  give  the  bills  in  evidence,  without  prejudice  to  the  form  of  the  ac- 
tion ;  and  therefore  I  think  that  this  case  is  to  be  considered  on  the  broad 
ground  of  substantial  *justice.  This  lets  in  the  other  question,  r:|tK9Q-i 
Whether,  if  the  action  had  been  brought  on  the  bills,  the  plain-  L  -I 
tiff  would  not  be  entitled  to  recover?  and  that  he  would,  I  think  no 
doubt  can  be  entertained,  for  the  bills  of  exchange  were  given  for  a  good 
consideration.  The  defendants  took  possession  of  the  cargo,  declared 
themselves  liable  for  the  amount,  and  accepted  bills  expressly  drawn  for 
the  value  of  the  cargo ;  and  therefore  upon  those  bills  the  plaintiff  might 
unquestionably  recover. 

Considering  this  as  an  action  brought  under  the  direction  of  the  Court 
of  Chancery,  I  think  it  is  our  duty  to  state  the  law  upon  the  whole  of 
the  case. 

Grose,  J. — ^We  must  consider  this  case,  as  the  record  states  it  to  be, 
as  an  action  for  goods  sold  and  delivered ;  and  I  cannot  distinguish  it 
from  that  put  in  argument,  of  several  persons  agreeing  to  enter  into  part- 
nership, each  bringing  in  a  stipulated  sum  of  money,  and  each  borrow- 
ing his  proportion  of  different  persons;  in  which  case  it  is  impossible 
to  say  that  the  persons  advancing  the  money  could  maintain  actions  against 
all  the  partners  for  the  several  proportions  lent  to  each ;  but  if  the  ques- 
tion were.  Whether  any  action  would  lie  ?  I  have  no  doubt  but  that  the 
plaintiff  might  recover  against  the  defendants  on  the  bills  of  exchange, 
which  are  written  contracts,  and  were  given  for  a  valuable  considera- 
tion, the  defendants  at  that  time  being  in  possession  of  the  whole  of  the 
cargo. 

Lord  Kenyon,  Ch.  J.,  then  said,  he  hoped  it  would  be  remembered, 
when  this  case  was  returned  into  chancery,  that  this  court  were  unani- 
mously of  opinion,  that,  on  the  whole  justice  of  the  case,  the  plaintiff 
was  entitled  to  recover. 


.     II.— VENABLES   v.    WOOD. 

March  8,  1839.— S.     1  D.  659. 

In  1834,  William  Venables  and  others,  partners  of  Venables,  Wilson, 
and  Tyler,  stationers,  London,  sold  several  parcels  of  *paper  to  pcKOA-i 
the  order  of  John  Wardlaw,  bookseller  and  stationer  in  Edin-  L  -I 
burgh.  The  whole  of  these  were  invoiced  to  "  Mr.  John  Wardlaw." 
The  amount  of  the  price  for  the  whole  was  £151,  10«.,  which  was  settled 
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by  a  payment  of  30s.  in  cash,  made  by  Wardlaw,  and  by  three  bills,  each 
for  £50,  drawn  by  Venables,  Wilson,  and  Tyler,  upon  Wardlaw,  on 
March  1,  1835,  payable  at  four,  six,  and  eight  months.  Wardlaw  ac- 
cepted these  bills,  and  retired  the  first  two.  But  he  was  unable  from 
insolvency  to  retire  the  third ;  and  in  October,  1885,  he  executed  a  trust- 
conveyance  for  behoof  of  his  creditors.  Part  of  the  paper  had  been  used 
in  printing  a  work,  entitled  the  Secession  Magazine,  of  which  Wardlaw 
was  the  publisher.  Part  of  it  had  been  used  in  printing  an  edition  of 
two  works  composed  by  John  Wood,  advocate.  Venables,  Wilson^  and 
Tyler,  along  with  a  mandatory,  raised  an  action  against  that  gentleman, 
concluding  for  payment  of  a  balance  of  £36,  15s.,  as  remaining  due  to 
them,  after  deducting  a  dividend  received  from  Wardlaw's  estate,  alleg- 
ing that  the  defender  was  a  partner  or  joint-adventurer  with  Wardlaw  in 
the  publication  and  sale  of  the  works  for  which  the  paper  had  been  used, 
and  that  he  was  therefore  liable  as  for  a  partnership  debt. 

Defences  were  lodged,  and  a  record  was  made  up,  after  which  the  fol- 
lowing issue  went  to  trial : — 

"  It  being  admitted  that  the  pursuers  furnished  to  John  Wardlaw, 
bookseller  and  publisher  in  Edinburgh,  the  paper  charged  for  in  the  ac- 
count No.  4  of  process : 

"  Whether  the  whole  or  any  part  of  the  same  was  used  in  the  printing 
of  certain  books ;  and  whether  John  Wood,  defender,  was  a  joint-ad- 
venturer with  the  said  John  Wardlaw  in  the  publication  and  sale  of  the 
said  books,  and  is  indebted  and  resting-owing  to  the  pursuers  in  the  sum 
of  £36,  15s.,  or  any  part  thereof,  with  interest  thereon,  as  the  balance  of 
the  price  of  the  said  paper  ?" 

On  March  22, 1836,  the  defender  had  made  a  claim  on  Wardlaw's 
estate  in  terms  of  the  following  account : — 

P^-q,-,  *"  John  Wood,  Esq.,  advocate,  in  account  with  John  Wardlaw, 
L        J  bookseller,  Edinburgh. 


Br. 

Or. 

1835. 

1834, 

July. 

To  cash,     .     £120     0 
"  Books,  &e., 
as  per  ac- 

0 

Dec. 

By  balance  due  Mr.  Wood  as 
per  former 
statement,    £227  12     8i 

count,     .        15  18 

7 

1835 

"  Balance  due 

Oct. 

By  profits  on 

Mr.  Wood,    375    0 

5i 

Sessional 

School-books 

to  this  date,    283     6    4 

£510  19 

Oi 

£510  19    0} 

Balance,    £375     0     5J" 

An  affidavit  by  the  defender  was  subjoined  to  the  account,  bearing 
that  Wardlaw  was  justly  addebted  in  the  amount  to  him.  In  the  ac- 
counts between  Wardlaw  and  the  defender,  relative  to  the  wbrks  written 
by  the  defender,  and  published  by  Wardlaw,  as  entered  in  Wardlaw's 
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books,  ttere  was  exhibited,  on  one  side  of  the  account,  the  number  of 
copies  of  an  edition  of  each  work  that  were  sold,  and  the  price  of  these, 
which  formed  the  charge  against  Wardlaw.  On  the  other  side  of  the 
account  were  stated  the  expenses  of  the  paper,  the  printing,  and  the 
stitching  or  binding  of  these  copies ;  then  there  was  a  commission  of  10 
per  cent,  stated  to  the  credit  of  Wardlaw ;  and  the  balance  was  next 
entered  under  the  head  of  "  Profit,"  so  as  to  square  the  two  sides  of  the 
account.  Accounts,  embracing  several  editions  of  a  variety  of  works, 
and  extending  over  a  series  of  years,  had  been  settled  between  the  defen- 
der and  Wardlaw,  which  included  this  "  profit"  as  one  of  the  items;  and, 
in  the  balance  claimed  by  the  defender  against  the  estate  of  Wardlaw, 
similar  "  profits"  were  stated  as  due  to  the  defender.  A  separate  agree- 
ment was  made  by  Wardlaw  and  the  defender  as  to  the  printing  and 
publishing  of  each  edition  of  a  work. 

In  making  up  the  record,  the  defender  made  the  following  *state-  r^Koon 
ment  of  the  nature  of  his  right  to  "  profits."  After  mentioning  L  J 
that  he  had  compiled  various  books  for  improving  the  system  of  educa- 
tion in  the  Edinburgh  Sessional  School,  and  chiefly  written  for  the 
benefit  of  that  institution,  he  stated  that  he  "  retained  the  copyright  of 
these  books,  and  sold  to  Mr.  John  Wardlaw,  bookseller  in  Edinburgh, 
each  edition  as  it  was  required.  The  conditions  were,  that  the  defender 
was  to  receive  from  Mr.  Wardlaw,  as  his  remuneration  for  the  use  of  the 
copyright,  one-half  of  the  clear  profits  in  the  event  of  any  profit  being 
realized,  after  allowing  a  commission  of  10  per  cent,  for  the  sale;  but 
that  he  was  to  bear  no  share  of  the  loss,  and  that  Mr.  Wardlaw  was  to 
undertake  all  liability  for  the  risk,  as  well  as  the  whole  responsibility  and 
trouble  of  the  publication.  Contracts  of  this  kind,  containing  similar 
conditions,  are  very  common  between  authors  and  publishers."  The 
defender  also  alleged,  that  he  never  understood  he  was  engaged  in  any 
partnership  or  joint-adventure  with  Wardlaw,  and  that  he  accordingly 
knew  nothing  of  the  details  as  to  the  manner  in  which  the  paper  was 
ordered  or  paid,  or  the  expenses  of  printing,  &c.,  were  settled. 

The  pursuers  averred,  in  answer,  that  the  books  were  published  by 
Wardlaw  and  the  defender  in  partnership,  or  joint-adventure,  at  their 
mutual  cost  and  risk. 

At  the  trial,  which  came  on  before  the  lord  president,  the  defender 
stated  : — "  That  he  waived  any  objection  that  might  be  competent  to 
him,  to  the  examination  of  Wardlaw  as  a  witness;  and  further,  he  ad- 
mitted that  the  paper  in  question  was  used  in  printing  an  edition  of  two 
of  the  defender's  works, — that  the  affidavit  and  claim  of  the  defender  on 
Wardlaw's  estate,  included  a  claim  for  profits  on  these  two  editions,  and 
that  the  sum  in  the  issue,  being  for  the  price  of  the  paper  mentioned  in 
the  said  issue,  is  still  unpaid  to  the  pursuers." 

On  this  evidence,  the  pursuers  maintained  before  the  jury,  that  they 
had  established  a  case  of  partnership,  or  at  least  of  joint-adventure  be- 
tween Wardlaw  and  the  defender,  so  far  as  regarded  the  publication  and 
sale  of  the  two  editions,  in  printing  which  their  paper  had  been  used. 
Participation  of  profits  *was  of  the  essence  of  partnership.  In  r^coo-i 
this  case,  after  deducting  the  whole  expenses  of  the  printing  and  L        -I 
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publishing,  the  net  profits  were  divided  equally  between  the  parties. 
The  defender's  own  statement  was,  that  he  was  to  draw  "  one-half  of  the 
clear  profits,"  if  there  were  profits.  There  had  been  profits  realized,  and 
the  defender  had  claimed  his  share.  This  was  not  merely  the  case  where 
a  sum  was  made  payable  which  was  contingent,  in  amount,  upon  the  ex- 
tent of  profit  realized  ;  it  was  an  actual  half  of  the  clear  profits,  drawn 
directly  as  profits ;  and  that  suflEiced  to  create  the  liabilities  of  partner- 
ship or  joint-adventure.  The  price  of  the  paper  used  for  the  joint-adven- 
ture was  a  debt  due  by  both  the  joint-adventurers,  dnguli  in  soUduni, 
and  the  defender  was  liable  to  pay  it. 

The  pursuers  also  stated  that  they  had  not  called  Wardlaw  as  a  wit- 
ness, because  it  was  quite  unnecessary  for  them  to  do  so.  But  the  de- 
fender might  have  called  him,  and  should  have  done  so,  if  he  wished  to 
overcome  the  presumption  of  partnership  necessarily  arising  from  partici- 
pation of  profits. 

The  defender  maintained  : — (l.)That  as  the  pursuers  had  not  called 
Wardlaw,  and  had  thus  refrained  from  adducing  direct  evidence  as  to 
the  existence,  or  the  conditions  of  the  alleged  joint-adventure,  and  had 
betaken  themselves  to  the  mere  circumstance,  that  the  defender  was  to 
participate  in  the  profits,  they  could  not  succeed  in  their  action,  unless 
it  was  to  be  held  as  an  absolute  and  universal  rule,  that  wherever  there 
was  any  participation  of  profits,  there  was  always  partnership  or  joint- 
adventure.  But  there  was  no  such  absolute  rule.  There  were  many 
classes  of  oases  where  parties  shared  in  profits  without  becoming  part- 
ners ;  as  where  sailors  in  Greenland  ships  received,  besides  wages,  a  per 
centage  on  the  profits ;  or  where  clerks,  in  addition  to  a  salary,  received 
such  per  centage,  2  Bell,  649.  (2.)  Wardlaw  was  a  stationer  and  book- 
seller in  Edinburgh,  dealing  on  his  own  account  with  the  pursuers.  He 
gave  his  orders,  and  accepted  bills  for  the  paper,  in  his  individual  name. 
When  he  received  the  paper  in  question,  it  was  in  his  own  absolute 
power  to  have  appropriated  the  whole,  as  he  undoubtedly  appropriated 
part,  for  printing  other  works.  But  he  made  an  agreement  with  the 
P^rq^-i  defender,  that,  if  allowed  to  *publish  an  edition  of  one  of  the  de- 
L  J  fender's  works,  he,  Wardlaw,  should  take  on  himself  the  whole 
trouble,  risk,  and  expense,  and  after  deducting  a  commission  of  10  per 
cent.,  should  pay  over  half  of  the  profits  to  the  defender.  The  purchase 
of  paper  from  the  pursuers  was  no  part  of  that  agreement,  but  a  separate 
transaction  between  Wardlaw  alone  and  the  pursuers.  In  making  that 
purchase,  Wardlaw  was  not  acting  as  institor  for  the  defender  and  him- 
self, but  acted,  both  truly  and  ostensibly,  for  himself  alone.  Therefore, 
even  if  the  separate  agreement  between  Wardlaw  and  the  defender  had 
constituted  a  joint-adventure,  the  defender  would  not  have  been  liable 
to  the  pursuers,  because  the  paper  was  not  bought  on  account  of  the 
joint-adventure,  nor  on  the  credit  of  the  joint-adventurers,  nor  by  any 
authority  express  or  implied  from  them,  but  solely  by  'Wardlaw  as  an 
individual. 

But  there  was  not  any  case  of  actual  joint-adventure  at  all.  The 
transaction  between  the  defender  and  Wardlaw  was  a  mere  sale.  The 
defender  sold  to  Wardlaw  the  right  of  printing  one  edition  of  two  works, 


PARTNERSHIP.  369 

and  TVardlaw  undertook  to  pay,  as  the  price  of  that  privilege,  one-half 
of  any  profit  which  he  might  realize  by  the  sale  of  the  books.  In  the 
same  manner,  if  the  author  of  a  play  sold  the  privilege  of  representing 
it  for  a  given  number  of  nights  to  the  manager  of  a  theatre,  on  condition 
of  receiving  a  proportion  of  the  sums  drawn  at  the  door,  after  deducting 
the  expenses  of  each  night,  that  sale  would  not  subject  such  author  in 
the  liabilities  of  a  partnership  or  joint  adventure,  to  any  extent.  It 
might  be  that  the  consideration  stipulated  for  by  the  defender,  was  of  an 
uncertain  and  contingent  amount,  and  might  even  be  nothing  at  all,  if 
there  were  no  profits ;  but  it  left  the  defender  still  the  mere  seller  of  a 
privilege  to  Wardlaw — the  privilege  of  printing  one  edition  of  the  work. 

The  Lord  President  delivered  it  "  as  his  opinion  and  direction  to  the 
jury,  that,  on  the  evidence  led  by  the  pursuers,  the  said  defender  was,  in 
point  of  law,  entitled  to  a  verdict ;  whereupon  the  counsel  for  the  said  pur- 
suers did  then  and  there,  on  behalf  of  the  said  pursuers,  except  to  the 
foresaid  opinion  and  direction  of  the  said  lord  president,  and  did  maintain 
that  the  *said  lord  president  should  not  have  given  the  said  r^Koc-i 
opinion  and  direction  to  the  jury  in  point  of  law."  L        J 

The  jury  found  for  the.  defender.  The  pursuers  presented  a  bill  of 
exceptions,  and  counsel  were  heard  on  it. 

Lord  GiLtiES. — At  first  I  thought  this  case  involved  a  question  of 
considerable  doubt  and  di£Sculty.  Eut,  on  full  consideration  of  it,  I  am  of 
opinion  that  the  direction  given  at  the  trial  was  right,  and  that  the  bill 
should  be  disallowed.  I  am  not  aware  that  there  is  any  case  in  the 
books  which  is  precisely  similar  to  this,  though  there  are  some  that  are 
of  an  analogous  character.  In  the  absence,  then,  of  any  direct  prece- 
dent, we  must  have  recourse  to  general  principles.  In  a  case  of  proper  co- 
partnery, where  an  advance  is  made  for  behoof  of  the  copartnery,  the 
creditor  making  it  is  entitled  to  hold  all  the  partners  liable  to  him, 
whether  he  knew  them  all  at  the  date  of  making  the  advance  or  not. 
There  are  many  points  of  distinction  between  a  case  of  proper  partner- 
ship, and  a  case  of  joint-adventure ;  but  still  it  is  not  necessary,  though 
it  may  be  desirable,  in  regard-  to  joint-partnership,  to  show  that  a  party 
making  advances  to  the  joint-adventure,  trusts  to  all  of  the  socii,  and  not 
to  some  of  them  exclusively.  B^t  I  am  not  prepared  to  hold  this  a  case 
of  joint-adventure.  In  a  joint-adventure,  the  common  view  of  all  is  pro- 
fit. But  the  defender,  in  transacting  with  Wardlaw,  looked  like  other 
authors,  not  to  speculative  profit  on  a  mercantile  adventure,  but  to  obtain- 
ing a  fair  price  or  remuneration  for  his  talents  and  labour.  Had  it  been 
published  to  the  world,  that  he  was  to  have  a  share  in  the  profits  of  the 
publication,  and  had  this  been  notified  to  the  pursuers  when  the  paper 
in  question  was  ordered  from  them,  the  case  would  have  borne  a  different 
aspect.  But  no  such  notice  was  given.  Wardlaw  ordered  the  pursuers 
te  send  him  a  quantity  of  paper ;  and  they  did  so  on  the  order  of  Ward- 
law.  They  did  not  known  to  what  purposes  the  paper  was  to  be  applied. 
It  was  not  bought  specially  for  the  work  in  question.  It  might  as  well 
have  been  applied  by  Wardlaw  to  any  other  work  whatever.  It  was 
just  a  sale  of  paper  between  Wardlaw  as  an  individual  on  the  one  hand, 
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and  the  pursuers  on  the  other.  *The  pursuers  had  no  debtor  to 
L  "'*^"J  look  to  but  Wardlaw,  and  I  can  see  nothing  in  the  separate  trans- 
action between  Wardlaw  and  the  defender,  the  object  of  which  was  to 
give  the  defender  a  remunerative  price  for  his  labour,  which  can  render 
the  defender  liable  to  the  pursuers. 

Lord  Mackenzie. — ^I  have  come  to  the  same  conclusion ;  but  in 
doing  so  I  have  by  no  means  found  the  case  to  be  free  of  difficulty.  On 
the  proof  it  is  a  very  narrow  case ;  it  comes  very  near  to  the  confines  of  the 
liability  of  proper  partnership,  but  I  think  it  is  not  brought  within  these 
confines.  Wardlaw  was  a  stationer,  bookseller,  and  publisher  of  books. 
The  defender  was  the  author  of  several  books.  The  defender  made  over 
to  Wardlaw  the  right  of  printing  and  publishing  one  edition  of  certain 
works — the  copies  of  this  edition  to  be  the  property  of  Wardlaw — and 
■  Wardlaw  undertaking  the  expense  of  paper,  printing,  publishing,  and 
selling,  but  being  bound  to  pay  over  to  the  defender  one-half  of  the 
profits  realized  by  him,  after  deducting  all  expenses,  and  a  charge  of  10 
per  cent,  in  name  of  commission.  Wardlaw  purchased  paper  in  his  own 
name  from  the  pursuers,  and  he  applied  part  of  the  paper  to  the  printing 
of  the  books  of  the  defender.  He  subsequently  became  bankrupt;  the 
pursuers  have  sued  the  defender  for  the  price  of  that  part  of  the  paper 
which  was  so  used ;  and  two  questions  have  been  raised  for  our  deter- 
mination. 1st,  Is  there  any  evidence  of  a  joint-adventure  at  all  ?  2d, 
If  so,  have  the  pursuers  any  right  to  come  on  the  defender  as  for  a  debt 
due  by  the  joint-adventure  ?  On  both  of  these  questions,  my  opinion  is 
in  favour  of  the  defender. 

1.  I  do  not  think  enough  is  established  to  constitute  a  joint-adventure. 
I  do  not  think  it  necessary  to  go  into  nice  distinctions  respecting  the 
nature  of  a  joint-adventure,  which  is  a  limited  copartnery,  but  still  a  co- 
partnery. It  does  not  appear  to  me  that  any  copartnery  at  all  is  made 
out  in  this  case.  The  mere  circumstance  that  an  author  has  made  over 
the  copyright  of  his  work,  or  the  privilege  of  printing  one  edition  of  it, 
on  conditioB  of  getting  a  share  of  what  have,  in  this  case,  been  called 
"  the  clear  profits,"  will  not  necessarily,  make  copartnery.  There  are 
_^_„_T  whole  classes  of  cases  in  which  one  party  supplies  *his  labour  or 
L  J  skill  on  condition  of  obtaining  a  share  of  the  profits  even  of  an 
existing  concern,  without  being  made  a  partner,  merely  by  having  hired 
his  labour  or  skill  upon  those  terms.  In  various  cases  it  has  been  held 
that  servants,  or  clerks,  or  sailors  on  a  Greenland  voyage,  or  captains  of 
ships,  though  entitled  to  a  share  of  the  profits  of  their  employers,  in  re- 
turn for  their  skill  or  labour,  were  not  thereby  made  copartners  with 
their  employere.  That  has  been  undoubtedly  established  as  the  law  of 
England,  and  it  is  equally  the  law  of  this  country.  But  if  so,  I  can  see 
no  solid  distinction  between  the  supplying  of  that  skill  or  labour,  and 
the  defender's  supplying  his  authorship.  I  can  see  no  sound  distinction 
between  the  case  of  a  person  supplying  his  labour  directly,  or  supplying 
it  indirectly,  by  handing  over  the  product  of  it,  or  a  certain  use  of  that 
product.  Looking  to  the  ordinary  definition  of  partnership,  that  given  by 
Heineccius,  (contractus  consensualis,  de  re  pel  operis  communicandis,  lucri 
in  commune faciendi  causu,  Elem.  Jur.  Civ.  secundum  ord.  Inst.  L.  III.  t. 
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26,  §  942,)  it  will  not  apply  to  such  a  case  as  the  present.  In  an  agreement 
of  this  kind,  the  author  is  not,  in  the  ordinary  way,  a  sharer  of  the  profit 
or  loss  of  the  concern.  The  profits,  of  which  a  share  is  to  be  paid  him  for 
his  work,  are  not  the  ordinary  or  proper  profits  of  the  concern.  Take  it 
that  a  book  was  a  valuable  work,  worth  £500,  and  that  the  copyright  of  it 
was  sold  to  a  bookseller  for  half  of  the  nominal  profits  arising  from  the 
sale,  as  in  this  case  :  these  nominal  profits,  computed  by  deducting  the 
cost  of  paper,  printing,  &c.,  but  without  setting  down  the  value  of  the 
work  itself  at  any  sum,  might  perhaps  be  £100,  while  in  truth  there  had 
been  no  real  profit,  but  loss  of  £400  on  the  whole  concern.  In  a  case  of 
proper  partnership,  the  value  of  the  work  which  was  contributed  would 
require  to  be  stated  as  so  much  input  stock,  and  would  require  to  be  de- 
ducted from  the  gross  proceeds  of  the  sale,  before  any  "  net  profits,"  in 
the  proper  sense  of  that  term,  could  be  struck.  But  the  word  "  profit," 
in  the  accounts  between  the  defender  and  Wardlaw,  is  not  used  in  that 
sense.  It  is  merely  used  to  denote  the  amount  of  certain  receipts  in  the 
business,  under  certain  deductions,  to  serve  as  a  measure  of  payment  to 
the  author.  The  substance  of  the  transaction  was  to  pay  the  defender 
according  to  a  particular  *form  for  his  labour;  to  pay  him  a  r:(.(rog-i 
price  for  his  authorship,  which  price  was  to  be  ascertained  in  a  L  J 
particular  mode.  But  still  it  was  only  a  contract  of  sale  as  between 
Wardlaw  and  the  defender.  Suppose  that  the  price  ofl^ered  by  Wardlaw 
had  not  been  a  share  in  the  profits  of  the  sale  of  the  work  itself,  but  a 
share  in  the  profits  of  the  sale  of  some  other  work ;  or  suppose  that  the 
price  was  to  be  paid  according  to  the  amount  of  profit  which  might  be 
realized  by  another  bookseller  in  selling  off  a  prior  edition  of  the  same 
work,  that  agreement  would  not  have  made  the  defender  a  partner  with 
such  other  bookseller,  or  a  partner  with  Wardlaw  in  the  separate  work. 
It  would  not  have  given  the  defender  any  interest  in  the  direction  or 
management  of  these  other  works  or  editions,  or  any  right  or  privilege 
of  copartnery  in  them ;  it  would  still  have  been  merely  a  particular  mode 
of  fixing  the  price  of  the  book  sold  by  the  defender  to  Wardlaw.  It 
would  still  have  left  the  transaction  between  Wardlaw  and  the  defender 
a  mere  contract  of  sale ;  and  I  think  that  the  actual  case  before  the 
court  is  the  same  in  principle  with  either  of  these.  I  hold,  therefore, 
that  no  case  of  partnership  or  joint-adventure  is  made  out. 

2.  But  even  if  I  thought  there  was  a  joint-adventure  established 
against  the  defender,  I  do  not  think  he  would  be  liable  to  the  pursuers' 
present  claim.  Wardlaw  was  a  stationer  and  bookseller.  He  purchased 
paper  in  his  own  individual  name  from  the  pursuers,  and  he  used  part 
of  that  paper  in  printing  the  editions  of  the  defender's  works  now.  in 
question.  If  Wardlaw  made  the  bargain  with  the  pursuers  for  the  pur- 
chase of  their  paper,  before  he  made  the  bargain  with  the  defender, 
there  could  be  no  difficulty,  as  the  defender  would  clearly  be  free  of  all 
liability  to  the  pursuers.  The  precise  dates  do  not  appear  in  evidence. 
But  even  although  Wardlaw  bought  the  paper  after  he  had  made  his 
bargain  with  the  defender,  and  though  that  bargain  should  be  held  a 
joint-adventure,  still  Wardlaw  was  not  institor  of  the  joint-adventurers. 
He  bought  the  paper  by  himself,  and  for  himself  alone.     From  all  that 
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appears,  the  paper  so  bought  was  no  company  stock,  no  joint  stock  when 
bought,  but  might  have  been  disposed  of  by  Wardlaw  himself,  abso- 
lutely at  his  pleasure.  If  paper  had  risen  greatly  in  the  market,  there 
was  nothing  to  hinder  him  from  ^buying  new  paper  for  this  work, 
L  -1  and  applying  the  whole  paper  bought  from  the  pursuers  in  any 
other  way  that  he  chose.  Holding,  therefore,  that  he  bought  for  him- 
self, I  do  not  consider  that  what  was  done  subsequently  with  part  of  that 
paper,  created  any  liability  by  the  defender  to  the  pursuers.  Some  of  the 
decisions  in  the  coaching  cases  come  very  near  to  this.  Where  a  general 
contract  was  entered  into,  to  horse  a  coach  along  a  certain  line,  and  where 
sub-companies  were  formed,  a  portion  of  the  line  being  allocated  to  each, 
and  furnishings  were  made  of  corn  and  hay  for  the  horses  of  one  of  these 
sub-companies,  it  has  been  held  that  the  creditors  of  these  sub-companies 
were  not  entitled  to  come  against  the  general  company,  although  they 
alleged  that  their  furnishings  went  to  carry  on  the  horsing  of  the  coach, 
which  was  part  of  the  business  of  the  general  company,  and  that  such 
furnishing  was  thus  in  rem  versum  of  the  general  concern,  by  enabling  the 
horsing  to  be  carried  on  from  end  to  end.  All  these  pleas  have  been 
overruled,  and  it  has  been  held  in  such  cases  that  the  sub-companies 
were  alone  indebted,  being  the  only  parties  with  whom  the  contract  was 
made.  And  in  the  same  manner,  in  regard  to  the  present  case,  I  am 
unable  to  see,  since  the  pursuers'  contract  was  made  with  Wardlaw 
alone,  how  the  defender  should  be  held  liable  to  the  pursuers.  On  the 
several  grounds  which  I  have  stated,  I  think  the  direction  of  the  lord 
president  was  right,  and  that  the  bill  should  be  disallowed. 

Lord  President. — I  remain  of  the  same  opinion  which  I  expressed 
at  the  trial  of  the  cause  before  the  jury.  I  am  satisfied,  in  the  first  place, 
that  there  was  no  proper  case  of  joint-adventure;  and,  in  the  second 
place,  that  the  pursuers  contracted  with  Wardlaw  alone,  and  trusted  to 
him  alone.  There  was  a  decision  pronounced  on  June  5,  1806,  which 
has  not  been  reported,  but  of  which  I  have  preserved  a  note,  which  was 
almost  identical  with  the  present ;  and  in  that  case  it  was  held  that  there 
was  no  liability,  such  as  that  now  alleged  against  the  defender.  The 
note  is  in  the  following  terms : — "  A  merchant  bought  and  imported  a 
quantity  of  wine  on  his  own  account,  but  prevailed  on  another  merchant 
to  pay  the  duties,  and  enter  into  a  joint-adventure  for  the  sale  of  it.  The 
r*'i4.0T  *fo'"^'g°  merchants,  the  sellers,  were  found  not  to  have  any  action 
L  J  for  the  price  against  the  last-mentioned  merchant,  in  respect  the 
adventure  did  not  commence  till  after  the  wine  was  the  sole  property  of 
the  purchaser  on  his  own  credit,  5th  June,  1806,  Ferreira  and  Co.  v. 
Malcolm,  Johnstone  and  Co."  The  principle  for  such  a  decison  is  plain 
enough.  If  a  man  goes  into  a  watchmaker's  shop  and  buys  a  watch, 
which  he  carries  away,  he  may  afterwards  make  a  donation  of  that  watch 
to  a  friend,  if  he  pleases,  and,  although  he  himself  may  not  have  paid 
its  price  to  the  watchmaker,  his  donee  would  not  be  liable  for  the  amount, 
merely  by  having  accepted  the  gift.  Wherever  one  individual  sells  goods 
to  another  individual,  on  the  buyer's  own  credit  alone,  and  for  him  alone, 
ho  must  look  to  the  buyer  alone  for  payment  afterwards. 
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The  court  then  disallowed  the  bill  of  exceptions,  and  subjected  the 
pursuers  in  expenses. 


The  distinction  between  the  case  of  Saville  v.  Robertson,  and  that  of  Gouth- 
waite  V.  Duckworth,  is  not  very  decided,  and  it  is  diflScult  to  determine  whether 
the  case  of  Venables  v.  Wood  should  be  regulated  by  the  former  or  the  latter. 
In  so  far  as  the  court  found  that  there  was  no  joint-adventure  between  the  pub- 
lisher and  the  author,  the  soundness  of  the  judgment  may  be  questioned,  as  it 
would  rather  appear  that  where  an  author  stipulates  for  a  share  of  the  profits 
of  the  sale  of  a  work,  he  becomes  a  partner  in  a  joint-adventure  for  the  sale  of 
that  work.  In  so  far,  however,  as  the  defender  was  found  not  liable,  the  judg- 
ment may  be  supported  on  the  ground  that  the  paper  was  not  supplied  expressly 
and  exclusively  for  the  publication  of  the  work  in  which  he  had  an  interest.  If 
the  paper  had  been  supplied  to  the  publisher  before  the  joint-adventure  had  been 
entered  into,  the  defender  would  clearly  not  have  been  liable,  and  since  it  was 
supplied  without  any  particular  reference  to  or  exclusive  appropriation  for  the 
publication  of  the  work  in  question,  but  for  the  publication  of  all  works  indis- 
criminately in  which  the  publisher  was  engaged,  the  case  may  be  thought  to  fall 
rather  within  the  principle  of  the  case  of  Saville  v.  Robertson,  than  within  the 
*principle  of  the  case  of  Gouthwaite  v.  Duckworth.  If,  however,  the  rsK^ii 
paper  had  been  ordered  by  the  publisher  expressly  for  the  publication  ^  J 
of  the  work  in  which  the  defender  had  an  interest,  then  it  may  be  thought  that 
the  defender  would  have  been  liable,  as  the  circumstances  of  the  case  would 
have  then  very  nearly  resembled  those  of  Gardiner  v.  Childs,  see  infra,  p.  546. 


WHERE  GOODS  ARE  PURCHASED  IN  PURSrANCE  OF  A  JOINT-ADVENTURE, 
THE  PARTNERSHIP  IS  HELD  TO  BE  CONTEMPORANEOUS  WITH  THE  PUR- 
CHASES, AND  ALL  THE  PARTNERS  ARE  LIABLE  FOR  THE  PURCHASES 
MADE  BY  EACH  OP  THE  PARTNERS. 

I.— GOUTHWAITE   v.   DUCKWORTH. 

June  1,  1810.— E.     12  East,  421. 

This  was  an  action  for  goods  sold  and  delivered,  which  was  tried  before 
Le  Blanc,  J.,  at  the  last  assizes  at  Lancaster,  when  it  appeared  that  the 
goods  had  been  in  fact  supplied  by  the  plaintiff  to  Browne  and  Com- 
pany, which  at  that  time  was  generally  understood  to  mean  Browne  and 
Powell,  and  they  alone  paid  for  the  cartage  of  the  goods  from  the  plain- 
"tifif's  to  the  ship  on  board  which  they  were  ordered  to  be  sent;  but 
Browne  and  Powell  afterwards  became  bankrupts,  and  Duckworth  hav- 
ing been  examined  by  the  commissioners  under  their  commission,  the 
question  arose  upon  his  deposition  whether  he  were  not  a  partner  with 
Browne  and  Powell  in  the  adventure  for  which  these  goods  were  ordered, 
which  were  afterwards  shipped  and  sent ;  and  this  was  the  only  question 
at  the  trial ;  where,  the  learned  judge  being  of  opinion  that  the  facts 
stated  in  such  deposition  amounted  to  a  partnership  between  the  defen- 
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dants,  a  verdict  passed  for  the  plaintiff.  And  a  motion  having  been 
made,  in  order  to  take  the  opinion  of  the  court  upon  the  case,  to  set 
aside  the  verdict  for  the  plaintiff  and  enter  a  verdict  for  the  defen- 
dants,—  •  ■ 

Le  Blanc,  J.,  now  reported  the  facts,  and  read  the  examination  of 
r*54.21  *^^  defendant  Duckworth,  taken  on  the  27th  of  April,  *1809,  on 
L  J  which  the  question  arose ;  and  which  stated  in  substance,  that 
Duckworth  had  various  transactions  in  business  with  Browne  and  Powell 
in  1808,  and  was  a  creditor  of  theirs.  That  in  September,  1808,  he 
entered  into  an  agreement  with  Browne  to  be  jointly  concerned  in  an 
adventure  to  Lisbon  with  him  and  his  partner  Powell ;  of  which  adven- 
ture Duckworth  was  to  have  one-half  share.  That  Browne  and  Powell 
were  at  that  time  indebted  to  Duckworth  in  nearly  £2000  for  advances 
made  on  the  joint-account  of  the  three  in  the  purchase  of  tobacco,  and 
which  had  been  sent  out  on  the  joint-account  to  Spain  before  that  time ; 
and  also  for  money  lent  before  that  time.  That  Browne  and  Powell  were 
to  purchase  goods  for  the  adventure  to  Lisbon,  which  were  to  be  shipped 
on  board  the  Betsey,  and  to  pay  for  the  same,  and  the  returns  of  such 
adventure  were  to  be  made  to  Duckworth,  and  to  go  in  liquidation  of  his 
demands  on  Browne  and  Powell.  That  in  consequence  of  this  agree- 
ment, Browne  proceeded  to  purchase  goods  from  different  persons,  and 
amongst  others  from  the  plaintiff  Gouthwaite ;  but  Duckworth  did  not 
go  with  Browne  to  make  any  of  the  purchases,  nor  did  he  ever  authorize 
Browne  to  make  the  purchases  on  the  joint-account  of  the  three.  That 
if  any  loss  were  to  arise  on  the  sales  of  the  adventure,  Duckworth  was 
to  bear  his  proportion,  and  was  also  to  receive  his  share  of  the  profits,  if 
any,  after  reimbursing  himself  out  of  the  returns  the  amount  of  his  ad- 
vances previously  made  to  Browne  and  Powell.  That  Duckworth  pur- 
chased and  paid  for  goods  also  to  be  sent  out  at  the  same  time,  in  his 
own  name ;  and  Browne  was  to  receive  a  share  of  the  profit,  and  to  bear 
a  proportion  of  the  loss  on  the  sales  of  these  last-mentioned. goods,  which 
were  consigned  for  sales  and  returns  to  Barlow,  who  went  out  as  super- 
cargo on  the  joint-account  of  Browne,  Powell,  and  Duckworth.  That 
Barlow's  instructions  were  signed  by  Browne  and  Duckworth.  That 
Duckworth  afterwards  received  from  Barlow  on  account  of  such  adven- 
ture £1861,  though  from  what  particular  set  of  goods  this  arose  Duck- 
worth could  not  tell:  which  sum  Duckworth  applied  in  reimbursing  him- 
self the  advances  he  had  made  to  Browne  and  Powell  on  account  of  the 
said  adventure  and  otherwise.  It  also  appeared  that  Duckworth  had  at 
other  subsequent  times  received  remittances  and  goods  from  Browne  and 
|.^_  .„_  Powell,  which  *he  carried  to  account  in  reduction  of  his  ad- 
L  J  vances  to  them ;  and  there  were  other  distinct  transactions " 
between  them  relative  to  the  purchase  of  goods;  in  one  of  which  some 
coffee  had  been  originally  purchased  from  Sill  in  July,  1808,  by  Duck- 
worth, on  the  joint-account'of  himself,  Browne,  and  Powell,  and  he  paid 
for  them ;  but  Browne  not  paying  his  moiety  of  the  purchase-money  at 
the  time  appointed,  Duckworth,  with  Browne's  consent,  took  them  all  on 
his  own  account,  and  in  August  following  sold  part  of  them  to  Browne 
himself,  and  the  price  was  settled  in  account  between  them ;  and  this 
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was  done  to  enable  Browne  with  the  coffee  to  pay  another  tradesman  for 
goods  furnished  to  Browne  for  the  adventure.  All  the  goods  mentioned 
in  the  examination  were  shipped  on  board  the  Betsey  for  Lisbon,  which 
was  chartered  by  Browne  and  Powell. 

The  rule  was  now  opposed  by  Park  and  Littledale,  and  supported  by 
Scarlet ;  and  it  was  not  denied  by  the  latter  that  the  facts  of  the  case 
constituted  a  partnership  in  the  adventure  between  the  three  defendants ; 
but  the  only  question  made  was  at  what  period  the  partnership  com- 
menced ;  the  plaintiff  contending  that  it  existed  at  the  tim'e  when  the 
goods  were  ordered;  the  defendant,  that  it  originated  only  after  the 
goods  had  been  shipped  into  the  common  stock  for  the  purpose  of  the 
adventure ;  likening  it  to  the  case  of  so  much  capital  agreed  to  be  brought 
by  parties  into  one  common  stock  or  house,  where  each  would  be  answer- 
able separately  for  such  part  of  his  contribution  as  was  raised  upon  his 
own  separate  credit,  notwithstanding  the  object  for  which  it  was  raised. 
The  defendant's  counsel  also  denied  that  the  object  of  the  joint-adven- 
ture being  to  liquidate  the  prior  advances  of  Duckworth  to  Browne  and 
Powell,  could  vary  the  legal  effect  of  the  joint  engagement ;  and  urged 
the  fact  of  goods  having  been  furnished  by  Duckworth  for  the  same  ad- 
venture, which  were  obtained  on  his  separate  credit.  [But  Baylet,  J., 
observed,  that  it  did  not  appear  that  Duckworth  had  brought  any  goods 
into  the  common  stock  in  the  transaction  in  question.]  The  case  mainly 
relied  on  by  the  defendant's  counsel  was  Saville  v.  Robertson  and  Another, 
4  Term,  Rep.  720,  where  several  agreed  to  fit  out  a  ship  and  cargo  on  a 
joint-adventure ;  but  it  was  also  agreed  that  one  *wa8  not  to  be  r-^t^^Aj.-, 
bound  for  any  goods  ordered  or  shipped  by  another;  and  the  L  -I 
plaintiff  (besides  supplying  copper-sheathing  for  the  vessel,  which  was 
admitted  to  be  on  the  joint  concern)  delivered  copper  on  board  by  the 
separate  order  of  Pearce,  one  of  the  contracting  parties ;  but  this  was 
held  not  to  bind  the  other  parties  to  the  contract,  and  that  the  partner- 
ship only  commenced  upon  the  delivery  of  the  cargo  on  board.  The 
plaintiff's  counsel,  on  the  other  hand,  applied  to  this  case  what  was  said 
by  Lord  Chief-Justice  De  Grey  upon  the  subject  of  partnership  in  Grace 
V.  Smith,  2  Blac.  Rep.  1000,  where  he  states  the  true  criterion  to  be,  to 
inquire  whether  one  agreed  to  share  the  profits  of  the  trade  with  the 
other,  or  whether  he  only  relied  on  those  profits  as  a  fund  of  payment ; 
and  here  they  said  it  was  clear  that  Duckworth  was  not  only  to  share  in 
the  profits  upon  the  goods  ordered  by  Browne,  but  the  identical  goods 
which  were  to  constitute  the  adventure  were  to  be  purchased  and  sent 
for  the  express  purpose  of  liquidating  Duckworth's  demand.  And  they 
also  referred  to  Waugh  v.  Carver,  2  H.  Blac.  235-246,  where,  though  it 
was  taken  to  be  the  clear  sense  of  the  parties  to  the  agreement  as  between 
themselves,  that  they  were  not  to  be'  partners,  and  that  each  house  was 
to  carry  on  its  trade  without  risk  of  each  other,  and  to  stand  to  their  own 
loss ;  yet  as  they  had  agreed  to  share  each  other's  profits,  they  were  held 
liable  as  partners  to  third  persons ;  and  to  Hesketh  v.  Blanchard,  4  East, 
144,  which  went  on  the  same  principle. 

Lord  Ellenborough,  C.  J. — It  comes  to  the  question  whether,  co- 
temporary  with  the  purchase  of  the  goods,  there  did  not  exist  a  joint-in- 


376  ROSS    ON   COMMERCIAL   LAW. 

terest  between  these  defendants.  The  goods  were  to  be  purchased,  as 
Duckworth  states  in  his  examination,  for  the  adventure :  that  was  the 
agreement.  Then  what  was  this  adventure  ?  Did  it  not  commence  with 
the  purchase  of  these  goods  for  the  purpose  agreed  upon,  in  the  loss  and 
profits  of  which  the  defendants  were  to  share  ?  The  case  of  Saville  v. 
Robertson  does  indeed  approach  very  near  to  this ;  but  the  distinction 
between  the  eases  is,  that  there  each  party  brought  his  separate  parcel 
of  goods,  which  were  afterwards  to  be  mixed  in  the  common  adventure 
r*'i4.f>T  *"^  board  the  ship,  and  till  that  *admixture  the  partnership  in 
L  .  J  the  goods  did  not  arise.  But  here  the  goods  in  question  were 
purchased,  in  pursuance  of  the  agreement  fgr  the  adventure,  of  which  it 
had  been  before  settled  that  Duckworth  was  to  have  a  moiety.  There 
seems  also  to  have  been  some  contrivance  in  this  case  to  keep  out  of  gene- 
ral view  the  interest  which  Duckworth  had  in  the  goods ;  the  other  two 
defendants  were  sent  into  the  market  to  purchase  the  goods  in  which  he 
was  to  have  a  moiety ;  and  though  they  were  not  authorized,  he  says,  to 
purchase  on  the  joint-account  of  the  three ;  yet,  if  all  agree  to  share  in 
goods  to  be  purchased,  and  in  consequence  of  that  agreement  one  of  them 
go  into  the  market  and  make  the  purchase,  it  is  the  same  for  this  pur- 
pose, as  if  all  the  names  had  been  announced  to  the  seller,  and  therefore 
all  are  liable  for  the  value  of  them. 

Grose,  J. — I  think  this  is  a  strong  case  of  partnership  within  the 
description  given  of  it  by  Lord  Chief-Justice  De  Grey  in  the  case 
cited. 

Le  Blanc,  J. — The  case  is  the  stronger  against  Duckworth,  inas- 
much as  there  had  been  a  previous  partnership  between  him  and  the 
other  two  defendants  upon  the  purchase  of  tobacco  on  their  joint-account, 
for  a  similar  adventure  to  Spain ;  in  respect  of  which  the  latter  were  in- 
debted to  Duckworth  for  his  advances  upon  the  joint-account;  audit 
was  in  order  to  liquidate  that  debt  that  the  agreement  in  question  was 
entered  into  for  another  joint-adventure  to  Lisbon,  in  pursuance  of  which 
agreement  the  goods  in  question  were  purchased. 

Bayley,  J — ^In  Saville  v.  Robertson,  after  the  purchase  of  the  goods 
made  by  the  several  adventurers,  there  was  still  a  further  act  to  be  done, 
which  was  the  putting  them  on  board  the  ship  in  which  they  had  a  com- 
mon concern  for  the  joint-adventure ;  and  until  that  further  act  was  done, 
the  goods  purchased  by  each  remained  the  separate  property  of  each. 
But  here  as  soon  as  the  goods  were  purchased,  the  interest  of  the  three 
attached  in  them  at  the  same  instant  by  virtue  of  the  previous  agree- 
ment. 

Rule  discharged. 


[*546]  *IL— GARDINER  v.   CHILDS. 

Dec.  16,  183T.— E.    8  C.  &  P.  345.    Eng.  Com.  Law  Reps.,  vol.  34. 
Assumpsit  for  goods  sold  and  delivered.    Plea,  the  general  issue. 
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The  plaintiffs  were  wholesale  stationers  in  Newgate  Street,  London,  and 
the  defendants  were  printers  at  Bnngay  in  Suffolk ;  and  the  action  was 
brought  to  recover  the  sum  of  £397,  16s.,  being  the  price  of  certain 
quantities  of  paper,  furnished  by  the  plaintiffs  on  two  orders,  in  the  fol- 
lowing forms : — 

"  Stationers'  Hall  Court, 
Ybth  February,  1836. 
"Messrs.  Bowles  and  Gardiner, 
"  Deliver  to  Messrs.  Childs,  200  reams  super-royal,  for  Jeremy  Tay- 
lor's works,  100  reams  in  March,  and  100  ditto  in  April. 

,  (Signed)  "  Westlet  &  Davis." 

"Stationers'  Sail  Court, 
nth  March,  1836. 
"  Messrs.  Bowles  and  Gardiner, 
"Deliver  to  Messrs.  Childs,  72  reams  super-royal,  for  Doddridge's 
Expositor. 

(Signed)  "  Westley  &  Davis." 

Campbell,  A.  G. — In  opening  the  case  for  the  plaintiffs,  stated,  that 
the  plaintiffs  supposed,  at  the  time  when  the  orders  were  executed,  that 
the  defendants  were  only  tradesmen  employed  by  Messrs.  Westley  & 
Davis,  who  were  publishers  in  London,  with  whom  the  defendants  had 
had  dealings  for  some  years.  But  Messrs.  "Westley  &  Davis  became  bank- 
rupts in  February,  1836,  and  then  it  was  discovered  that  the  defendants 
had  been  partners  with  them,  in  both  the  works  for  which  the  paper  had 
been  furnished,  and  the  plaintiffs  proved  their  debt  under  the  bank- 
ruptcy, with  the  express  reservation  of  the  right  to  claim  against  the  de- 
fendants. He  contended  that  the  moment  the  defendants  were  dis- 
covered to  be  partners  with  Westley  &  Davis,  they  became  as  much  liable 
to  pay  as  if  they  *had  been  partners  actually  signing  the  original  r^^r  j^^-i 
order  for  the  goods.  He  also  stated,  that  he  should  call  for  the  <-  -I 
production,  by  the  defendants,  of  certain  agreements  between  them  and 
Westley  &  Davis,  under  which  they  became  partners  in  the  Family  Ex- 
positor, and  the  works  of  Jeremy  Taylor ;  and  if  they  were  produced, 
and  were  not  stamped,  he  should  prove  a  refusal  on  the  part  of  the  de- 
fendants, to  permit  them  to  be  stamped,  and  see  whether  the  defendants 
were  to  be  allowed  to  take  advantage  of  such  a  mere  technical  objection. 
But  even  if  the  agreement  should  not  be  given  in  evidence,  there  would, 
he  trusted,  be  sufficient  proof  in  the  accounts  between  the  parties, 
which  had  been  discovered  among  the  papers  of  Messrs.  Westley  & 
Davis. 

A  clerk  of  the  plaintiffs  was  called  to  prove  the  handwriting  of  the 
firm  of  Westley  &  Davis,  to  the  orders  for  the  goods ;  he  admitted,  on 
his  cross-examination,  that  the  plaintiffs  had  dealings  with  Westley  & 
Davis  to  a  very  large  amount ;  that  it  was  often  the  case  that  publishers 
bore  the  expenses  of  a  work,  and  settled  with  others  who  had  an  interest 
in  it,  and  that  he  never  knew  of  the  plaintiffs  applying  to  any  other  per- 
son than  the  publishers  in  any  case. 

Campbell,  A.  G.,  then  called  for  the  production  of  two  agreements, 
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one  dated  the  8th  of  October,  1831,  between  the  defendants,  a  Mr.  Hall, 
and  Messrs.  Westley  &  Davis,  and  the  other  dated  the  8th  of  February, 
1834,  between  the  defendants  and  Westley  &  Davis  only,  under  which, 
as  the  plaintiffs  alleged,  the  defendants  became  partners  in  Doddridge's 
Expositor,  and  Jeremy  Taylor's  works. 

They  were  handed  to  the  officer  by  the  counsel  for  the  defendants, 
and  on  inspection  it  appeared  that  they  were  not  stamped. 

Upon  this,  an  objection  to  their  being  read  was  taken  by  Crowder, 
for  the  defendants. 

Campbell,  A.  Cr. — I  can  show  that  application  was  made  to  a  judge, 
r*'ii81  ^^°  refused  to  order  the  production  of  the  agreements,  *on  the 
L  J  ground  that  the  plaintiffs  were  not  parties  to  them.  It  would 
be  allowing  a  party  to  take  advantage  of  his  own  wrong,  if  the  defen- 
dants were  at  liberty  to  object  to  the  want  of  a  stamp  when  they  would 
not  produce  them,  and  thereby  prevented  them  from  being  stamped. 
The  question  is,  Whether  there  is  not  an  implied  exception  to  the  gene- 
ral rule,  if  a  party  has  done  all  he  can  to  get  an  instrument  stamped  ? 

Lord  Denman,  C.  J. — I  think  there  is  not.  It  cannot  have  the  effect 
of  repealing  the  Stamp  Acts. 

The  following  accounts  were  then  put  in  : — 

1836.     Dr.         Taylor's  Works  with  J.  R.  and  C.  Childs.  Cr. 

£    s.     d.  £    s.    d. 

June  30,  Carriage,  16    4  June  30,  62-50  \  iqq    a    q 

Commis.  10  per  ct.        10     0    0  Appleton.  40s.,  J 

Net,  88  13     8 


£100     0     0 


Messrs.  Westley  &  Davis  J  net,     . 

Doddridge's  Expositor. 

Dr.     To  J.  R.  and  C.  Childs. 
Oct.  19,  .Printing  500 — 67  reams  at  14s., . 
Paper  and  printing  500  plates, 


Messrs.  Westley  &  Davis,  Dr. 
One  third  of  the  above, 

Messrs.  Westley  &  Davis. 

Present  Bill,  To  J.  R.  and  C.  Childs. 

6  months. 
January  1,  J  printing  500  Taylor,  Oct.  5,  . 

i       do.      500  Expositor,  Oct.  19, 


February  4,  Settled,  in  account, 


£100 

0 

0 

.£44 

6 

10 

Bungay,  1836. 
£  s. 
.  46  18 
.   3  15- 

d. 
0 
0 

£50 

13 

0 

.  16 

17 

8 

Bungay,  1837. 

£  s. 
.  67  0 
.  16  17 

d. 
6 
8 

.£83 

18 

2 

J.  R.  &  C.  Childs. 
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*An  account-current  between  Westley  &  Davis  and  the  defen-  nrAq-\ 
dants  was  also  put  in,  in  which  it  appeared  that  a  mistake  had  >-  J 
been  made  as  to  the  Expositor,  in  consequence  of  which  the  following 
letter  had  been  written  to  Messrs.  Westley  &  Davis : — 

"  Bungai/,  7th  February,  1837. 
"  Dear  Sir, — I  see  that  in  the  haste  with  which  your  accounts  were 
thrown  together  one  material  error  occurred.  It  is  this  : — We  stand 
charged  with  the  whole  instead  of  one-third  of  the  paper  for  Doddridge's 
Expositor,  that  is,  we  are  debited  £93,  12s.  in  place  of  £31,  4«.  I 
therefore  now  debit  you  £31,  4g.,  and  shall  also  charge  Mr.  Hall  £31, 
4«.,  which  will  square  the  account;  you  remembering  that  you  will  make 
no  charge  against  Mr.  Hall  for  the  item." 

This  letter  was  signed  "  Charles  Childs,"  and  was  addressed  to  "  Mr. 
A.  K.  Davis." 

Crowder  for  the  defendants. — The  course  of  business  is,  that  the 
publisher  orders  the  paper  to  be  sent  direct  to  the  printer,  instead  of  to 
his  own  premises,  but  it  is  furnished  on  his  credit.  The  plaintiffs  have 
furnished  the  goods  on  the  credit  of  Westley  &  Davis,  with  whom  they 
have  done  business  for  many  years  in  the  same  way,  and  now,  because 
Westley  &  Davis  have  failed,  they  turn  round  upon  the  defendants, 
which,  I  submit,  in  point  of  law  they  are  not  at  liberty  to  do,  upon  the 
evidence  given  in  this  case  The  documents  put  in  evidence  only  esta- 
blish an  interest  in  the  two  works,  from  June,  1836,  and  January,  1837  ; 
but  I  deny,  on  the  .documents  put  in,  that  any  such  interest  as  would 
establish  a  partnership  existed  at  the  date  of  the  orders,  viz.,  16th  of 
February,  1836,  and  16th  of  March,  1836.  I  admit,  that  if  secret 
partners  existed  at  the  time  of  furnishing  the  goods,  they  may  be  sued 
if  discovered  afterwards.  The  printer  is  to  be  paid,  and  he  sends  his 
account  to  the  publisher,  and  my  friends  on  the  other  side  infer,  from 
the  words  "  Net  £44,  6s.  IQd.,"  that  there  was  a  partnership.  But  as- 
suming that  there  was  to  be  an  interest  when  the  work  was  complete, 
would  that  constitute  a  partnership  so  as  to  make  the  *defen-  r*ccn-| 
dants  liable  for  the  paper  to  be  used  in  completing  it  ?  In  the  L  J 
case  of  Saville  v.  Kobertson,  4  T.  K.  720,  where  the  parties  were  to  be- 
come jointly  interested  in  a  cargo  of  goods,  one  party,  in  order  to  com- 
plete it,  had  ordered  goods,  and  he  who  had  ordered  them  became  bank- 
rupt; the  seller  sued  all  the  parties  to  the  adventure,  and  failed,  as  the 
partnership  was  not  complete  till  the  cargo  was  complete.  If  the  law  be 
that  the  plaintiffs  have  a  right  of  action  against  the  defendants,  then  the 
man  who  supplied  the  printer's  ink  to  the  defendants,  and  the  journey- 
men who  worked  the  press,  might  sue  Westley  &  Davis.  In  Young  v. 
Hunter,  4  Taunt.  583,  Gibbs,  J.,  said,  "  I  am  by  no  means  of  opinion 
that  there  may  not  be  a  case  where  two  houses  shall  be  interested  in 
goods  from  the  beginning  of  the  purchase,  yet' not  be  both  liable  to  the 
vendor ;  as,  if  the  parties  agree  among  themselves  that  one  house  shall 
purchase  the  goods,  and  let  the  other  into  an  interest  with  them,  that 
other  being  unknown  to  the  vendor,  in  such  a  case  the  vendor  could  not 
recover  against  him,  although  such  other  person  would  have  the  benefit 
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of  the  goods."  In  the  present  case,  the  defendants  were  unknown  to 
the  plaintiffs  as  having  any  interest  at  the  time  of  the  purchase,  and  a 
dormant  partner  is  only  liable  on  the  ground  of  an  implied  agency  of  one 
partner  for  the  other  in  the  partnership  concerns.  That  implication 
does  not  arise  in  the  case  of  a  single  adventure,  but  is  confined  to  the 
case  of  a  general  partnership.  Be  it  that  it  is  a  joint  publication,  dif- 
ferent persons  order  the  different  things  required,  one  the  ink,  and  an- 
other the  paper,  and  each  is  to  be  answerable  for  the  particular  goods 
which  are  furnished  upon  his  particular  credit.  In  the  cases  of  coach 
proprietors,  where  each  have  particular  portions  of  the  road,  and  horse 
them,  and  find  hay  and  corn,  an  action  cannot  be  supported  against  the 
proprietors  generally  for  corn,  &c.,  furnished  to  the  particular  person 
who  ordered  it.  In  Barton  v.  Hanson  and  Others,  2  Taunt.  49,  it  was 
decided,  that  if  several  persons  horse,  with  horses  which  are  their  several 
property,  the  several  stages  of  a  coach  in  the  general  profits  of  which 
they  are  partners,  they  are  not  all  jointly  liable  for  goods  furnished  to 
one  partner  for  the  use  of  the  horses  drawing  the  coach  along  his  part 
of  the  road.  The  course  and  practice  of  publishers  with  printers  is  ad- 
r*'i'^n  '"'i**^'^  *''y  ™y  learned  friend  to  be  universal,  and  one  of  the 
L  J  witnesses  also  admits  it  to  be  so, — that  many  persons  are  inte- 
rested besides  the  publisher,  but  the  publisher  employs  the  tradesmen. 
The  question  is,  Whether  there  was  a  partnership  in  the  paper,  and  not 
in  the  publication  merely? 

Lord  Denman,  C.  J.,  in  summing  up,  (after  stating  the  evidence  of 
the  supply  of  the  paper,  &c.,)  said, — In  order  to  show  the  partnership, 
the  plaintiffs  put  in  settlements  of  accounts  between  Westley  &  Davis, 
and  the  defendants,  some  of  them  early  and  some  of  them  late,  some  as 
early  as  June,  ]  836,  the  paper  being  ordered  to  be  supplied  in  April 
and  May,  1836,  and  in  June,  1836,  they  claim  one-half  of  the  net  in  the 
work  of  Jeremy  Taylor,  which  is  one  of  the  works  for  which  the  paper 
was  supplied ;  so  that  it  is  made  perfectly  clear  that  the  Messrs.  Childs 
had  an  interest  in  the  particular  works  in  respect  of  which  the  paper 
was  furnished.  Observations  have  been  made  as  to  the  hardship  of  the 
case.  It  is  better  not  to  look  at  the  hardship  of  the  case  at  all,  but  to 
look  to  the  rule  of  law  upon  the  subject.  In  my  opinion  the  rule  of  law 
is  this, — if  these  defendants  were  partners  in  the  publications  at  the  time 
when  the  orders  were  given,  they  are  liable  for  the  things  furnished  to 
complete  that  publication,  although  Messrs.  Westley  &  Davis  were  liable 
in  the  first  instance.  I  can  conceive  that  all  the  partners  may  not  be 
liable  for  all  that  is  done  by  each  individual  partner,  as  in  the  case  sug- 
gested by  Mr.  Justice  GHbbs,*but  I  think  that  in  such  cases  thiere  should 
be  something  exclusive  in  the  nature  of  the  transaction, — not  only  that 
they  should  not  be  known,  but  that  the  ordering  of  the  goods  should  be 
the  exclusive  act  of  the  particular  partner.  The  question  is.  Whether 
these  accounts  convince  "you  that  the  partnership  existed  at  the  time 
when  the  goods  were  furnished ;  if  they  do,  then  the  defendants  will  be 
liable.  The  plaintiffs  having  made  out  a  strong  prima  facie  case,  it  is 
difficult  to  avoid  looking  at  the  conduct  of  the  defendants  with  respect 
to  the  agreements  which  have  lieen  alluded  to.     The  defendants  being 
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called  on  to  pay  as  partners  might  show  when  they  began  to  be  such  by 
the  production  of  the  agreements,  but  they  refused  to  produce  them 
before  the  learned  judge.  You  will  say  whether  you  *think  that  r^ccp-i 
at  the  time  when  these  goods  were  furnished,  the  defendants  L  "'J 
were  partners  in  the  concern  for  whose  benefit  they  were  furnished.  If 
you  think  they  were,  then  you  will  find  for  the  plaintiffs ;  if  you  think 
the  plaintiffs  have  not  made  this  out  to  your  satisfaction,  then  you  will 
find  your  verdict  for  the  defendants. 

Verdict  for  the  plaintiffs. — ^Damages,  £397,  16«. 
In  the  ensuing  term  a  new  trial  was  moved  for  on  the  part  of  the 
defendants,  but  the  Court  of  Queen's  Bench  refused  to  grant  a  rule. 


WHERE  A  PASTY  DISCOUNTS  A  BILL  DRAWN  BY  ONE  OF  SEVERAL  PART- 
NERS IN  HIS  OWN  NAME,  NO  ACTION  LIES  AGAINST  THE  PARTNERSHIP 
EITHER  UPON  THE  BILL  SO  DRAWN,  OR  FOR  MONEY  HAD  AND  RE- 
CEIVED THROUGH  THE  MEDIUM  OF  THE  BILL,  EVEN  ALTHOUGH  THE 
PROCEEDS  WERE   CARRIED  TO   THE  PARTNERSHIP   ACCOUNT. 

EMLY   V.    LYE. 

Jan.  24,  1812.— B.     15  East,  6. 

This  was  an  action  of  assumpsit  brought  under  an  order  of  the  lord 
chancellor  by  the  plaintiffs,  as  assignees  of  the  bankrupt,  who  was  the 
holder  of  several  bills  of  exchange  at  the  time  of  his  bankruptcy.  The 
declaration,  which  contained  different  counts  upon  the  bills,  stated  that 
before  the  time  of  the  bankruptcy,  the  defendants  George  Lye  and  E. 
L.  Lye  being  partners  trading  under  the  firm  of  G-eorge  Lye  and  Son, 
E.  L.  Lye  drew  a  certain  bill  of  exchange  on  W.  Williams,  on  account 
and  for  the  use  of  the  said  partnership,  and  by  the  authority  of  G.  Lye, 
payable  to  H.  Home,  or  order,  two  months  after  date,  for  £50,  value 
received ;  and  then  stated  an  indorsement  by  Home  to  Burrough  before 
the  bankruptcy,  the  presentment,  and  non-payment  of  the  bill,  in  the 
usual  way.     There  were  similar  counts  on  the  rest  of  the  bills,  and  also 


counts  for  money  *Ient,  for  money  paid  to  the  defendants  before 


[*553] 


the  bankruptcy,  for  money  had  and  received,  and  upon  an  ac- 
count stated.     The  defendants  pleaded  the  general  issue. 

At  the  trial  before  Lord  Ellenborough,  C.  J.,  at  Westminster,  it  was 
proved  that  the  bills  in  question  were  all  drawn  in  the  name  of  E.  L. 
Lye  only.  That  the  defendants  were  carriers,  residing  at  Warminster, 
and  employed  Home  as  their  book-keeper  at  Salisbury,  where  Burrough 
carried  on  the  business  of  a  banker.  That  Home  was  in  the  habit  of 
receiving  bills  from  his  employer,  some  drawn  in  the  name  of  the  firm, 
some  by  G.  Lye  only,  and  the  bills  in  question  by  E.  L.  Lye.  Home 
carried  these  bills  to  Burrough,  who  was  not  acquainted  with  the  defen- 
dants, but  had  received  strong  recommendations  of  them,  and  they  were 


882  ROSS    ON    COMMERCIAL    LAW. 

discounted  by  Burrough  at  various  times ;  he  making  no  distinction 
between  the  bills,  but  conceiving  that  they  were  all  drawn  on  the  part- 
nership account.  The  proceeds  of  the  bills  were  remitted  and  paid  by 
Home  to  the  partnership  account,  and  the  discount  thereof  allowed  to 
him  in  his  account  with  the  partnership.  Upon  these  facts  a  verdict 
was  found  for  the  plaintiffs  for  £4619,  10s.,  with  liberty  to  the  defen- 
dants to  move  to  set  it  aside,  and  enter  a  nonsuit.  A  rule  for  that  pur- 
pose having  been  obtained  by  Burrough  in  the  last  term, 

Garrow,  Marryat,  and  A.  Moore,  now  showed  cause,  and  relied  on 
the  money  counts,  contending  that  the  transactions  relative  to  the  bills 
in  question  constituted  a  debt  due  to  the  bankrupt  from  the  defen- 
dants. Home  was  their  agent ;  and  it  was  the  same  thing  as  if  the  de- 
fendants had  represented  him  as  such  to  the  bankrupt,  and  required  the 
bankrupt  to  make  advances  on  their  account,  taking  a  ticket  or  memo- 
randum of  the  sums  advanced.  Such  a  transaction  would  have  been 
money  lent  by  the  bankrupt  to  the  firm.  But  the  bankrupt  instead  of 
taking  such  memorandum,  received  bills  drawn  by  one  of  the  firm  only. 
That  perhaps  may  narrow  his  right  upon  the  bills  to  recover  against  that 
one  partner  only,  but  will  not  alter  his  claim  upon  the  partnership  to 
make  good  the  sums  advanced  by  him  on  their  account,  and  applied 
to  their  use.  The  bills  were  given  by  the  one  partner  only  as  a  colla- 
P^cc4.-i  ^'firal  security  *for  the  debt  of  both,  which  was  not  thereby 
L  -1  merged ;  as  was  determined  in  Wilson  v.  Kennedy,  1  Esp.  N.  P. 
Gas.  245,  where  the  debtor  himself  gave  a  promissory  note  for  bis  debt; 
and  the  same  doctrine  was  held  in  Puckford  v.  Maxwell,  6  Term,  Rep. 
52.  In  Siffkin  v.  Walker  and  Another,  2  Camp.  N.  P.  Cas.  308,  the 
action  was  brought  only  upon  the  note ; ,  but  here  there  are  other  counts 
which  will  sustain  the  demand,  on  the  ground  of  the  money  having  been 
received  for  and  applied  to  the  partnership  use. 

The  Attorney- General,  Burrough,  Dumpier,  and  Casberd,  contra. — 
If  this  were  a  debt  due  from  the  partners  to  the  bankrupt,  for  which  the 
bills  were  given  as  a  collateral  security,  the  argument  for  the  plaintifis 
might  avail ;  but  here  the  bankrupt  had  no  previous  account  with  the 
partners,  and  the  only  transaction  between  them,  to  constitute  a  debt, 
was  the  discount  of  these  bills ;  the  remedy,  therefore,  must  be  sought 
for  under  the  bills  only.  But  it  is  admitted  that,  according  to  the  case 
of  Sifi'kin  v.  Walker,  the  plaintifis  cannot  charge  the  two  defendants 
upon  the  bills,  which  are  only  drawn  by  one  of  them  in  his  own  name. 
A  party  who  discounts  a  bill  must  be  content  with  the  responsibility  of 
the  persons  whose  names  are  on  the  bill,  and  cannot  resort  to  others 
whose  names  do  not  appear  on  it,  however  they  may  be  benefited  by 
such  discount ;  and  the  conception  of  the  person  who  discounts  the  bill 
cannot  extend  his  rights.  Here,  too,  the  discounter  might  have  known 
the  distinction  between  the  joint  and  several  bills  of  the  partners,  having 
discounted  bills  of  both  descriptions.  A  party  may  choose  to  discount 
rather  than  lend  money  on  bills,  for  the  sake  of  entitling  himself  to  re- 
ceive the  interest  in  advance ;  and  the  present  receipt  of  it  shows  that  the 
money  was  advanced  on  discount,  and  not  on  a  deposit  of  bills.  Then  as  to 
the  proceeds  of  the  bills  having  been  applied  to  the  use  of  the  partnership  j 
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that  alone  has  never  been  held  sufficient  to  charge  the  receiving  parties 
with  the  loan  of  the  money  so  applied ;  for  that  would  be  to  make  a 
stranger  to  the  bill  liable,  who  gets  it  discounted  in  the  market,  without 
putting  his  name  to  it;  the  contrary  of  which  has  been  determined  in 
Fenn  v.  Harrison  and  Another,  3  Term,  Rep.  757,  and  4  Term,  Rep. 
177,  S.  C.  In  that  case  *there  was  not  only  an  appropriation  of  r*Kcr-i 
the  money  discounted  to  the  use  of  the  defendants,  but  an  express  L  -■ 
promise  by  them  afterwards  to  take  up  the  bill ;  and  yet  the  action  was 
held  not  to  lie.  The  same  principle  is  recognised  in  The  Bank  of  Eng- 
land V.  Newman,  1  Ld.  Raym.  442,  Com.  57,  8.  C. ;  Fydell  v.  Clarke, 
1  Esp.  Rep.  447 ;  and  in  a  case  Ex  parte  Shuttleworth,  8  Ves.  jun. 
368.  The  cases  of  Pinkney  v.  Hall,  1  Salk.  126 ;  and  Carvick  v. 
Vickery,  Dougl.  653,  were  also  mentioned  on  the  rule  to  show  cause. 

Lord  Ellenborough,  C.  J. — The  first  counts  of  this  declaration  have 
been  properly  enough  abandoned ;  for  unquestionably  on  a  bill  of  ex- 
change drawn  by  one  only,  it  cannot  be  allowed  to  supply  by  intend- 
ment the  names  of  others  in  order  to  charge  them.  If  the  plaintifis, 
therefore,  would  rest  their  claim  upon  the  bills,  they  must  confine  it  to 
E.  L.  Lye.  The  bills,  considering  the  transaction  as  a  discount  between 
the  parties,  are  his  only.  But  it  is  contended  that  as  the  proceeds  went 
to  the  use  of  the  partnership,  the  partners  are  therefore  liable  upon  the 
other  counts.  I  am  at  a  loss  to  discover  what  difierence  that  circumstance 
can  make,  if  it  were  originally  a  mere  matter  of  discount ;  and  I  do  not 
find  any  evidence  to  show  that  it  was  anything  else.  It  was  supposed, 
indeed,  by  Burrough,  (the  bankrupt,)  that  the  money  would  be  applied 
to  the  partnership  use ;  and  to  such  use  it  was  in  fact  applied ;  but 
nothing  passed  from  the  defendants  to  induce  him  to  believe  that  it  was 
a  jftirtnership  concern,  and  to  lend  his  money  on  that  account.  It  does 
not  appear  that  any  contract  of  that  sort  took  place,  nor  anything  more 
than  the  mere  discount  of  the  bills ;  and  it  would  be  highly  dangerous 
to  follow  the  proceeds  into  the  hands  of  every  party  to  whose  use  they 
may  be  applied.  If  the  bills  had  been  void, — as  if,  for  instance,  they 
had  been  forgeries, — that  might  have  made  a  diflFerent  ease,  because  then 
no  consideration  would  have  passed  to  the  person  discounting ;  but  here 
a  good  consideration  was  given  for  the  discount,  namely,  the  responsi- 
bility of  the  drawer  of  the  bills.  In  the  absence,  therefore,  of  any  ex- 
press contract  between  the  parties,  it  appears  to  me  that  we  must  treat 
the  transaction  as  a  mere  discount  of  the  bills. 

*Grose,  J. — It  is  contended  that  this  was  money  lent  to  the  r^Kcn-i 
partnership ;  but  it  was  only  mere  matter  of  discount,  and  not  L  J 
money  advanced  on  the  general  security  of  the  partnership,  although  it 
was  applied  to  their  use.  At  the  time  when  the  discount  took  place, 
the  partnership  had  made  no  contract  with  the  discounter,  who  therefore 
must  be  taken  to  have  purchased  the  bills  of  one  of  the  partners  only. 
If  the  partners  were  not  liable  at  the  time  when  the  discount  was  made, 
the  subsequent  application  of  the  money  cannot  make  thetn  liable. 

Le  Blano,  J. — On  the  securities  themselves  I  think  this  action  can- 
not be  maintained ;  for  to  charge  the  defendants  on  these  bills,  they 
must  appear  to  have  been  drawn  for  and  on  account  of  the  partnership. 
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The  question,  then,  upon  the  other  counts  is,  Whether  this  was  a  loan 
to  the  persons  to  whose  use  the  money  was  applied,  or  only  a  discount  of 
the  bills  ?  It  appears  to  me  on  the  evidence,  notwithstanding  the  appre- 
hension of  the  banker  or  the  clerk,  or  the  subsequent  application  of  the 
money,  to  be  merely  a  transaction  of  discount,  and  not  an  advance  of 
money,  taking  the  bills  as  a  collateral  security.  But  where  another 
security  is  not  required,  the  party  who  discounts  a  bill  of  exchange 
stands  in  the  situation  of  a  purchaser  of  the  bill;  and  therefore,  accord- 
ing to  the  case  of  the  Bank  of  England  v.  Newman,  cannot  recover 
against  the  person  with  whom  he  discounts  it,  and  whose  name  is  not  on 
the  bill,  the  money  advanced  by  way  of  discount. 

Baylet,  J. — I  cannot  treat  this  as  a  case  of  money  lent  to  the  defen- 
dants. Burrough  never  considered  himself  as  lending  money  to  them ; 
if  he  had,  he  would  have  made  an  entry  in  his  books  charging  them  as 
his  debtors.  There  was  no  contract  made  between  the  parties  at  the 
time,  nor  any  previous  subsisting  debt  between  them,  I  think,  there- 
fore, that  the  discounter  has  made  a  purchase  of  the  bill.  If  a  person 
buy  goods  of  another,  who  agrees  to  receive  a  certain  bill  in  payment, 
the  buyer's  name  not  being  on  it,  and  that  bill  be  afterwards  dishonoured, 
the  person  who  took  it  cannot  recover  the  price  of  his  goods  from  the 
buyer ;  for  the  bill  is  considered  as  a  satisfaction.     It  has  been  so  held ; 

and  I  *can  see  no  difference  where  money  instead  of  goods  is 

given  for  the  bill. 

Eule  absolute. 


[*557] 


IN  ENGLAND  ONE  PARTNER  OF  A  FIRM  CANNOT  BIND  THE  OTHER  PART- 
NERS BY  A  DEED  UNDER  SEAL,  ALTHOUGH  GRANTED  IN  THE  COURSE 
OF  THE  BUSINESS  OF  THE  PARTNERSHIP. 

HAKRISON  V.   JACKSON. 

May  12,  1T97.— E.     t  T.  R.  207. 

This  was  an  action  of  covenant  upon  an  agreement  of  three  parts 
stated  in  the  declaration  to  have  been  made  on  the  10th  of  July,  1794, 
between  the  defendants,  describing  them  as  merchants  and  partners  of 
the  first  part,  W.  and  J.  Harrison  of  the  second  part,  and  the  plaintiff 
of  the  third  part,  of  one  part  of  which  said  agreement,  as  being  sealed 
with  the  seal  of  the  said  W.  Sykes  for  himself  and  the  other  two  defend- 
ants, the  plaintiff  made  a  profert  in  court.  The  declaration  then  stated 
the  agreement  and  covenant  of  the  defendants,  the  subject-matter  of 
which  agreement  and  covenant  appeared  on  the  agreement  to  be  a  part- 
nership transaction  on  the  part  of  the  defendants,  and  to  have  been  en- 
tered into  on  a  full  and  valuable  consideration  received  by  them  as  part- 
ners. The  declaration  then  stated  the  breach  of  covenant,  whereby 
the  plaintiff  had  sustained  damage  to  the  amount  found  by  the  jury. 
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To  this  declaration  the  defendants  pleaded  that  the  agreement  was  not 
the  deed  of  the  defendants.  Issue  being  joined,  the  cause  was  tried  at 
the  sittings  after  Hilary  Term,  1797,  before  Lord  Kenyon,  at  Guildhall, 
when  the  jury  found  a  verdict  for  the  plaintiff,  damages  £477,  13«.  &d., 
and  costs  40«.,  subject  to  the  opinion  of  this  court  on  the  following 
case  : — 

The  defendants  were  partners.  The  agreement  stated  in  the  declara- 
tion was  produced ;  and  the  subscribing  witness  proved  that  it  was  exe- 
cuted in  his  presence  by  the  defendant  *Sykes  in  the  following  p:^ceo-| 
form  :— "  For  Jackson,  Self,  and  Rushforth  ;  W.  Sykes."  But  L  -I 
neither  Jackson  nor  Rushforth  was  present  at  the  execution.  The  ques- 
tion for  the  opinion  of  the  court  was.  Whether  such  execution  of  the 
agreement  by  the  defendant  Sykes  was  binding  on  the  other  defendants, 
Jackson  and  Rushforth  ? 

Dampier  for  the  plaintiff. — As  the  deed  was  executed  by  one  partner 
in  a  partnership  transaction  for  a  full  and  valuable  consideration  received 
by  all  the  partners,  it  is  binding  on  them  although  they  were  not  all  pre- 
sent. "  One  piece  of  wax  may  serve  for  all  the  grantors  if  every  one 
put  his  seal  on  the  same  piece  of  wax,  or  another  do  so  for  them ."  Perk. 
§  134.  In  Mears  v.  Serooold,  the  defendant  pleaded  non  est  factum  to 
an  action  brought  on  a  joint  and  several  bond ;  at  the  trial  it  appeared 
that  Jackson  was  in  partnership  with  Serocold  when  the  bond  was  given, 
and  that  the  consideration  of  the  bond  was  a  partnership  debt  due  from 
Jackson  and  Serocold  to  the  plaintiff,  and  that  Jackson  first  executed 
the  bond  for  Serocold,  and  then  for  himself.  Lord  Mansfield  ruled  that 
for  a  partnership  debt  one  partner  had  authority  to  execute  a  bond  for 
another,  and  thereupon  directed  a  verdict  for  the  plaintiff.  Now,  that 
is  a  stronger  case  than  the  present,  because  there  the  action  was  brought 
against  the  partner  who  did  not  execute  the  bond,  and  not  against  him 
who  did,  the  bond  being  several  as  well  as  joint.  In  the  case  of  simple 
contract  debts,  it  will  be  admitted  that  one  partner  may  bind  the  rest  by 
his  own  acts.  In  the  instance  of  drawing  and  accepting  bills  it  is  in 
everyday's  practice.  So,  if  an  action  be  brought  against  several  persons, 
one  may  enter  an  appearance  for  the  rest,  which  may  in  its  consequences 
lead  to  a  judgment  against  all.  Then  in  point  of  reason  there  is  no  ob- 
jection to  one  partner  binding  the  others  by  a  deed  in  a  partnership 
concern,  where  the  consideration-money  is  applied  to  the  benefit  of  all 
the  partners.  And  in  some  instances  it  would  be  highly  inconvenient 
if  one  partner  had  not  that  power ;  as  where  the  partners  are  at  a  dis- 
tance from  each  other,  and  a  creditor  pressed  one  of  them  for  a  security 
for  his  debt,  if  that  one  had  the  power  of  binding  the  other  by  a  deed, 
it  might  prevent  the  partnership  effects  being  seized  in  *ex6cu-  rjicccq-] 
tion  by  a  creditor  who  would  not  be  satisfied  with  a  less  security  L  J 
than  a  deed.  And  though  in  Ball  v.  Dunsterville  and  Another,  where 
one  partner  executed  a  deed  for  himself  and  his  partner  in  the  presence 
of  the  other,  the  court  laid  stress  on  the  last  circumstance,  it  may  be  ob- 
served that  that  was  only  a  partnership  in  that  single  transaction,  whereas 
here  the  defendants  were  general  partners.  But  however  limited  in  this 
respect  may  be  the  power-of  partners  not  constituted  such  by  deed,  if  this 
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were  a  partnership  constituted  by  deed,  that  gave  authority  to  all  the 
partners  to  bind  one  another  by  deed. 

Giles  for  the  defendants. — It  not  appearing  in  this  case  that  Sykes, 
who  executed  the  deed  for  himself  and  his  partners,  had  any  authority 
from  the  others  to  bind  them  by  deed,  it  must  be  taken  that  he  had  no 
such  authority ;  the  execution,  therefore,  as  far  as  it  affects  them,  must 
rest  wholly  on  the  general  power,  which  is  incident  to  the  relation  of 
partners.  But  the  law  recognizes  no  such  general  power,  by  which  one 
partner  may  bind  the  rest  by  deed.  In  this  respect  the  instance  of  one 
partner  acting  for  the  others  is  analogous  to  the  case  of  an  agent  acting 
for  his  principal,  who  cannot  bind  his  principal  by  deed  without  being 
authorized  by  deed  so  to  do.  Com.  Dig.  "Attorney,"  (0. 1,)  and  (C.  5.) 
Neither  can  an  attorney,  who  is  only  authorized  by  parol,  make  a  feoff- 
ment and  livery,  2  Rol.  Abr.  8,  K.  pi.  4 ;  or  a  lease  of  years ;  3  Bac. 
Abr.  408.  In  the  case  of  Horsley  v.  Rush  and  Tolson,  which  was  an 
action  of  covenant  on  a  charter-party,  to  which  the  defendants  pleaded 
the  general  issue,  it  appearing  that  the  deed  was  executed  by  "  G.  Dwyer, 
by  order  and  for  account  of  Messrs.  Rush  and  Tolson,"  but  that  Dwyer 
had  only  a  verbal  authority  from  the  defendants  to  execute  the  charter- 
party.  Lord  Kenyon  held  that  the  action  could  not  be  maintained ;  for 
that  a  deed  could  not  be  executed  by  an  agent  so  as  to  bind  the  princi- 
pal, unless  he  were  authorized  by  deed  under  seal,  and  that  though  one 
partner  might  bind  another  by  written  instruments,  he  could  not  do  so 
by  deed  without  a  special  power  under  seal  for  that  purpose.  This  is 
distinguishable  from  the  case  of  Mears  v.  Serooold ;  for  there  perhaps 
r*flfim  °°®  partner  was  authorized  to  execute  the  deed  for  the  rest;  and 
L  J  *in  the  case  of  Ball  v.  Dunsterville,  the  execution  by  one  was 
in  the  presence  of  the  other,  on  which  circumstance  the  court  princi- 
pally relied.  And  independently  of  authorities,  it  would  be  attended 
with  mischievous  consequences  if  one  >  partner  could  bind  the  others 
by  deed,  for  that  would  affect  not  only  the  partnership  effects,  but  it 
would  also  bind  the  lands  of  the  other  partners,  even  in  the  hands  of 
their  heirs. 

Dampier,  in  reply. — This  is  not  like  the  case  of  an  agent  acting  for 
his  principal,  for  he  cannot  bind  the  principal  beyond  the  scope  of  the 
particular  power  given  to  him  ;  but  the  power  that  each  partner  has, 
arises  out  of  the  interest  that  he  has  in  the  partnership  concerns,  and 
from  the  dominion  that  he  has  over  the  partnership  effects.  And  in 
answer  to  the  argument  that  if  one  partner  may  bind  another  by  deed  he 
may  affect  the  lands  of  that  other  even  in  the  hands  of  the  heir,  it  may 
be  remarked  that  the  same  consequence  may  follow  from  permitting  one 
partner  to  enter  an  appearance  to  an  action  for  the  others,  since  the 
judgment  to  be  signed  in  such  action  will  equally  bind  the  lands  of  the 
other  partners. 

Lord  Kenyon,  C.  J. — I  should  be  sorry  to  have  it  supposed  that  this 
case  was  reserved  from  the  least  particle  of  doubt  that  I  had  on  the  sub- 
ject :  the  parties  came  to  Nisi  Prius  with  the  facts  admitted  on  both 
sides ;  for  if  the  case  had  been  opened  there,  I  should  certainly  have 
given  a  decisive  opinion  against  the  plaintiff.     The  law  of  merchants  is 
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part  of  the  law  of  the  land;  and  in  mercantile  transactions,  in  drawing 
and  accepting  bills  of  exchange,  it  never  was  doubted  but  that  one  part- 
ner might  bind  the  rest.  But  the  power  of  binding  each  other  by  deed 
is  now  for  the  first  time  insisted  on,  except  in  the  Nisi  Prius  case  cited, 
the  facts  of  which  are  not  suflEiciently  disclosed  to  enable  me  to  judge  of 
its  propriety.  Then  it  was  said  that  if  this  partnership  were  constituted 
by  writing  under  seal,  that  gave  authority  to  each  to  bind  the  others  by 
deed ;  but  I  deny  that  consequence  just  as  positively  as  the  former ;  for 
a  general  partnership  agreement,  though  under  seal,  does  not  authorize 
the  partners  to  execute  deeds  for  each  other,  unless  a  particular  power  be 
given  for  that  purpose.  This  would  be  a  most  *alarming  doctrine  i-^e /.-i  -. 
to  hold  out  to  the  mercantile  world ;  if  one  partner  could  bind  L  J 
the  others  by  such  a  deed  as  the  present,  it  would  extend  to  the  case  of 
mortgages,  and  would  enable  a  partner  to  give  to  a  favourite  creditor  a 
real  lien  on  the  estates  of  the  other  partners. 

Pee  Cukiam. — Postea  to  the  defendants. 


ALTHOUGH  IN  THE  CASE  OF  AN  ORDINARY  TRADING  PARTNERSHIP 
EACH  PARTNER  MAY  BIND  THE  REST  BY  DRAWING  AND  ACCEPTING 
BILLS,  THE  MANAGING  PARTNERS  OP  A  JOINT  STOCK  COMPANY 
HAVE  NOT  THAT  POWER  UNLESS  IT  IS  CONFERRED  UPON  THEJI  BY 
THE   DEED   OP   COPARTNERY. 

DICKINSON   v.    WALPY. 

Nov.  25,  1829.— B.     10  B.  &  0.  128.     Bng.  Com.  Law  Eep3.,  vol.  21. 

This  was  an  action  by  the  plaintiff  as  indorsee  of  the  following  instru- 
ment : — 

"  Redruth,  March  30,  1826. 
"£800,  Os.  0^. 
"  Two  months  after  date,  pay  to  the  order  of  Mr.  Thomas  Teague, 
three  hundred  pounds,  value  received  as  advised. 

"  For  the  Cornwall  and  Devonshire  Mining  Company, 

"KOWLAND   WiLKS. 

"  To  the  Cornwall  and  Devonshire  Mining 
Company,  Lombard  Street,  London." 

The  first  four  counts  of  the  declaration  described  the  instrument  as  a 
bill  of  exchange,  charging  the  defendant  as  dii^wer  and  acceptor;  and 
the  fifth  described  it  as  a  promissory  note.  Plea,  general  issue.  At  the 
trial  before  Burrough,  J.,  at  the  summer  assizes  for  the  county  of  Somer- 
set, 1827,  the  following  *appeared  to  be  the  facts  of  the  case : —  r*^ao-i 
The  bill  was  indorsed  for  value  by  one  Teague  to  the  plaintiff;  L  J 
and  having  been  dishonoured  when  due,  the  plaintiff  now  claimed  to 
recover  the  amount  from  the  defendant  as  a  member  of  the  Cornwall  and 
Devonshire  Mining  Company.     In  order  to  show  that  he  was  a  partner 
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in  that  company,  the  plaintiff  proved  that  in  the  early  part  of  the  year 

1825,  certain  persons  associated  themselves  together  for  the  forming  of 
a  company,  for  the  purpose  of  working  mines  in  Devonshire  and  Corn- 
wall. On  the  7th  of  April  in  that  year  a  meeting  of  those  persons  was 
held,  at  which  resolutions  were  passed  that  there  should  be  a  company 
formed,  with  a  capital  of  one  million,  in  shares  of  £50  each ;  that  mines 
in  Cornwall  should  be  purchased,  and  that  there  should  be  directors,  a 
treasurer,  a  secretary,  and  other  officers,  and  bankers  to  the  company. 
These  resolutions  were  advertised  in  the  newspapers.  A  counting-house 
was  taken  in  London  for  transacting  the  business  of  the  company,  clerks 
were  engaged,  a  contract  was  entered  into  for  the  purchase  of  mines  in 
Cornwall,  an  agent  was  employed  to  reside  there,  and  some  of  the  mines 
were  actually  worked.  The  defendant,  on  the  6th  day  of  April,  applied 
to  the  secretary  of  the  company  for  thirty  shares,  and  ten  were  appropri- 
ated to  him.  Upon  these  shares  he  paid  to  the  bankers  of  the  company 
an  instalment  of  £5  per  share,  and  received  in  return  certain  printed 
receipts,  called  scrip  receipts.  He  afterwards  took  these  scrip  receipts 
to  the  counting-house,  where  there  was  a  meeting  of  the  directors,  and 
paid  a  second  instalment  of  £10  per  share,  and  signed  a  deed.     In  July, 

1826,  he  attended  a  general  meeting  of  the  shareholders.  The  defendant 
offered  evidence  of  what  he  said  at  that  meeting,  to  show  that  he  went 
to  it  for  the  purpose  of  declining  any  interest  in  the  company,  and  not 
for  the  purpose  of  taking  any  part  in  the  direction  of  its  affairs.  The 
learned  judge  rejected  this  evidence.  The  defendant  then  tendered  evi- 
dence to  show  that  the  original  projectors  of  the  company  had,  by  false 
representations,  induced  him  and  other  persons  to  become  members  of  it. 
The  learned  judge  was  of  opinion  that  fraud  in  the  concoction  of  the  con- 
cern, though  practised  on  the  defendant,  was  no  answer  to  this  action  by 
a  mere  stranger,  and  refused  to  receive  the  evidence.  It  appeared  fur- 
P^coq-i  ther  that  *the  bill  was  drawn  and  accepted  in  London,  though 
L  -J  dated  at  Kedruth,  in  pursuance  of  a  resolution  of  the  directors, 
which  was  entered  in  the  book  of  the  company,  and  in  discharge  of  a  claim 
by  Teague  on  the  company  for  an  advance  made  by  him,  and  was  after- 
wards allowed  in  account  to  Wilks  the  drawer.  It  was  objected,  first, 
that  there  was  no  evidence  to  show  that  the  defendant  ever  actually 
became  a  partner  in  interest,  or  held  himself  out  to  the  world  as  a  part- 
ner. The  learned  judge  was  of  opinion  that  there  was  sufficient  proof 
to  make  the  defendant  liable  as  a  partner.  Secondly,  assuming  that  the 
defendant  was  proved  to  be  a  partner,  there  was  no  proof  that  the  direc- 
tors had  authority  to  bind  the  shareholders  by  drawing  or  accepting  bills. 
The  learned  judge  reserved  the  latter  point,  and  a  verdict  was  found  for 
the  plaintiff  for  the  amount  of  the  bill.  In  the  following  term,  a  rule 
nisi  was  obtained  for  entering  a  nonsuit  upon  the  poiilt  reserved  by  the 
learned  judge,  or  for  a  new  trial,  on  the  ground  that  the  evidence  ten- 
dered by  the  defendant  had  been  improperly  rejected,  and  that  there  was 
no  evidence  to  show  that  the  defendant  was  a  partner. 

C.  F.  Williams  and  Follett  now  showed  cause. — There  was  ample  evi- 
dence to  show  that  the  defendant  either  was  an  actual  partner,  or  that  he 
held  himself  out  to  the  world  as  a  partner  in  the  company.     First,  it  was 
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proved  that  a  partnership  or  company  was  formed  for  the  purpose  of 
working  mines,  selling  the  ore,  and  sharing  the  profits;  that  the  company 
had  a  counting-house,  agents,  clerks,  and  all  the  usual  accompaniments 
of  a  mercantile  speculation.  Secondly,  there  was  proof  that  the  defend- 
ant was  a  partner  in  that  concern.  He  applied  for  shares  and  they  were 
allotted  to  him,  he  paid  money  towards  the  funds  of  the  society,  he 
attended  at  the  counting-house,  and  also  at  a  general  meeting  of  share- 
holders, as  a  member  of  the  company,  and  he  signed  some  deed.  The 
plaintiflf,  a  perfect  stranger  to  the  company,  and  the  mere  holder  of  a  bill 
of  exchange,  cannot  reasonably  be  expected  to  produce  the  deed  of  co- 
partnership between  the  defendant  and  the  other  members  of  the  company. 
Besides,  parol  evidence  is  sufficient  to  show  that  a  person  is  an  actual 
partner  with  another,  although  there  *may  be  a  deed  of  partner-  r-i^RaA-i 
ship,  Alderson  v.  Clay,  1  Starkie,  405,  Holmes  v.  Higgins,  1  ^        -I 

B.  &  C.  74.  But  then  it  will  be  said  that,  a  mine  being  real  property, 
an  actual  conveyance  ought  to  have  been  proved,  in  order  to  show  that 
the  defendant  took  any  interest  in  it ;  and  Vice  v.  Lady  Anson,  7  B.  & 

C.  409,  will  be  relied  on.  In  that  case  there  was  no  proof  that  Lady 
Anson  had  attended  any  meeting  of  the  shareholders,  or  that  she  had  any 
interest  whatever.  But  it  is  not  essential,  in  order  to  constitute  mining 
adventurers  partners,  that  they  should  have  an  interest  in  the  mine  itself. 
It  is  sufficient  for  that  purpose  that  they  have  a  right  infer  se  to  share 
the  profits  of  the  mine.  It  is  not  usual  in  actions  against  mining  com- 
panies to  give  any  proof  of  an  actual  interest  in  the  mine,  for  no  interest 
in  the  mine  is  ordinarily  given  to  the  adventurers;  they  have  a  mere 
license  to  work  the  mine.  [Bayley,  J. — Will  that  license  pass  other- 
wise than  by  deed  ?]  The  usual  evidence  is  that  the  defendant  attended 
at  the  meeting  of  the  proprietors,  or  had  his  name  inserted  in  what  is 
called  the  cost-book  of  the  mine.  [Bayley,  J. — That  would  be  evidence 
to  show  that  he  was  entitled  to  share  in  the  profits.]  Here  the  defend- 
an  t  became  an  actual  partner  in  interest  by  the  assent  given  to  his  appli- 
cation for  shares  by  the  other  members  of  the  company,  to  whose  secre- 
tary he  applied,  and  by  the  payment  of  his  deposits.  He  also  held  him- 
self out  to  the  world  as  a  partner  by  reason  of  his  having  paid  his  depo- 
sits, and  having  attended  at  the  counting-house  and  the  meeting  of  the 
shareholders.  In  Perring  v.  Hone,  4  Bing.  28,  the  plaintiff's  name  was 
entered  in  a  book  with  those  of  several  other  subscribers  to  a  projected 
joint  stock  company.  The  plaintiff  received  certain  scrip  receipts,  but 
sold  them  before  the  deed  for  the  formation  of  the  company  was  executed, 
and  therefore  he  was  not  a  party  to  that  deed.  It  was  held  that  he  was  a 
partner  in  the  concern.  In  Ellis  v.  Schmoeck  and  Thomas,  5  Bing.  521,  the 
defendants  had  purchased  the  scrip  of  a  mining  company  which  originated 
in  fraud,  and  had  attended  one  meeting  of  the  company ;  but  they  never 
signed  the  partnership  deed,  were  innocent  of  the  fraud,  and  transferred 
their  scrip  before  the  plaintiff  commenced  an  action  for  goods  furnished  to 
the  company  after  the  defendants  had  purchased  their  scrip.  It  was  held 
*they  were  liable.  But  then,  assuming  that  there  was  a  partner-  p^r/.c-i 
ship  in  this  case,  it  will  be  said  it  was  not  a  trading  partnership,  L        -J 
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but  a  partnership  in  real  property,  and  that  particular  members  of  it  have 
no  implied  authority  to  bind  the  others  by  drawing  and  accepting  bills 
of  exchange;  that,  like  the  joint  tenants  of  a  farm,  they  are  not  traders 
subject  to  the  bankrupt  laws.  But  here  the  persons  who  composed  this 
company  did  not  join  together  for  the  purpose  of  cultivating  a  real  estate. 
They  did  not  raise  the  ore  of  the  mine  for  the  purpose  of  enjoying  the 
real  estate,  but  as  a  mode  of  carrying  on  a  trade.  They  manufacture 
and  prepare  the  ore  for  the  market.  Port  v.  Turton,  2  Wils.  169,  may 
be  cited  to  show  that  a  person  who  buys  a  coal  mine,  works  it,  and  sells 
the  coals,  is  not  necessarily  a  trader  within  the  bankrupt  laws.  But  if 
the  business  is  carried  on  not  as  a  mode  of  enjoying  the  profits  of  a  real 
estate, — if  it  is  carried  on  substantially  and  independently  as  a  trade, 
then  the  party  carrying  it  on  will  be  subject  to  the  bankrupt  laws,  Heane 
V.  Rogers,  9  B.  and  C.  577.  It  is  not  necessary,  however,  to  contend 
here,  that  these  persons  would  be  traders  liable  to  the  bankrupt  laws. 
It  is  sufficient  to  show  that  they  constitute  a  trading  partnership.  In 
Crawshay  v.  Maule  and  Others,  1  Swanst.  495,  it  was  held  that  where 
several  persons  are  jointly  interested  in  a  mine  which  they  are  working, 
the  concern  is  not  a  joint  interest  in  land,  but  a  partnership  in  trade; 
and  in  Jefferys  v.  Smith,  1  Jac.  and  Walk.  298,  a  receiver  was  appointed 
of  mines,  in  which  several  persons  were  interested,  on  the  ground  that 
the  concern,  from  the  nature  of  the  subject,  was  a  species  of  trade, 
and  not  a  mere  tenancy  in  common  of  land.  And  in  Story  v.  Lord 
Windsor,  2  Atk.  630,  Lord  Hardwicke  said,  that  a  colliery  was  a  kind  of 
trade,  and  that  an  account  might  be  taken  of  the  profits ;  and  Jesus  Col- 
lege V.  Bloom,  3  Atk.  262,  Ambler,  54,  shows  that  an  adventurer  in 
mines  may  have  an  account  of  profits  in  equity  like  other  trading  part- 
ners. The  principle  on  which  partners  have  been  held  to  have  power 
to  bind  one  another,  by  drawing  or  accepting  bills  of  exchange,  is,  that 
one  partner  is  presumed  to  be  the  agent  of  the  others  for  doing  all  such 
acts  as  are  necessary  to  carry  into  effect  the  purposes  for  which  they  are 
associated  together.  If  they  sell  goods,  therefore,  to  persons  living  at  a 
r*f\RR'\  ^distance,  they  must  in  the  ordiiiary  course  draw  bills  for  pay- 
L  -I  ment.  So  also,  if  they  buy  upon  credit,  they  must  accept  bills. 
Now,  the  persons  trading  in  this  ore  must  buy  materials  to  enable  them 
to  raise  it,  and  must  sell  it  to  persons  living  at  a  distance.  The  same 
necessity,  therefore,  exists  for  them  to  draw  and  accept  bills  as  for  the 
members  of  any  other  trading  partnership.  Then,  as  to  the  rejection  of 
the  evidence,  what  the  defendant  said  or  did  at  the  meeting  of  share- 
holders in  July,  could  not  be  evidence  to  show  that  he  was  not  a  part- 
ner in  March,  when  the  bill  was  drawn.  [Pakke,  J. — If  you  relied  on 
the  fact  of  his  having  attended  that  meeting  to  show  that  he  was  a  part- 
ner, what  he  said  or  did  at  that  meeting  must  be  evidence  to  show  the 
character  in  which  he  attended.]  Assuming  that  to  be  so,  evidence  was 
not  admissible  to  show  that  the  original  proprietors  of  the  company  induced 
the  defendant  and  others  to  become  members,  by  fraudulently  misrepre- 
senting their  capital,  and  falsely  promulgating  that  certain  persons  had 
become  shareholders,  unless  it  was  shown  that  the  plaintiff  was  a  party 
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to  the  fraud.     The  only  question  is,  Whether  the  defendant  was  a  part- 
ner in  that  company  ?    If  he  was,  he  is  liable. 

The  Attorney-  General,  (and  Orowder  was  with  him,)  in  support  of  the 
rule,  was  desired  by  the  court  to  confine  himself  to  the  question.  Whe- 
ther the  directors  had  authority  to  bind  the  other  members  of  the  company 
by  drawing  and  accepting  bills  ?  It  is  clear  that  the  directors  could  not 
bind  the  other  members  of  the  company  by  drawing  and  accepting  bills, 
without  any  authority  from  them,  either  express  or  implied.  Here  there 
was  no  proof  of  any  express  authority.  The  deed  of  copartnership  was 
not  produced.  The  law  will  not  imply  such  an  authority  in  this  case, 
though  it  does  so  in  the  case  of  an  ordinary  trading  partnership.  Here 
several  persons  have  associated  together  for  the  purpose  of  working  mines, 
and  raising  and  selling  the  ore.  That  is  not  a  trade,  but  a  mode  of  enjoy- 
ing the  produce  of  the  land.  The  adventurers  resemble  the  joint  occu- 
piers of  a  farm,  whose  object  is,  by  cultivation,  to  raise  the  produce  and 
sell  the  same ;  and  though  it  may  be  necessary  to  purchase  many  things 
for  the  purpose  of  cultivating  *the  land  and  effecting  their  object,  r^c/.^-! 
the  law  does  not  imply  any  authority  for  one  of  several  persons  L  J 
jointly  interested  in  a  farm,  to  bind  the  others  by  bills  of  exchange, 
Grreenslade  v.  Dower,  7  B.  and  C.  635.  Ship-owners  may  bind  each  other 
for  repairs,  but  not  by  bills  of  exchange,  Williams  v.  Thomas,  6  Esp.  18. 

Lord  Tbnterden,  0.  J. — Assuming  that  the  defendant  was  proved  to 
be  a  partner,  and  not  merely  to  have  done  certain  acts  in  contemplation 
of  becoming  a  partner,  it  was  not  shown  that  he,  or  the  other  members 
of  that  company,  had  given  any  authority  to  a  certain  part  of  that  com- 
pany to  bind  the  rest,  by  drawing  or  accepting  bills  of  exchange.  In 
order  to  show  that,  the  plaintiff  should  have  gone  further,  and  proved 
some  express  authority  for  that  purpose,  or  facts  from  which  the  law 
would  imply  such  authority.  The  deed  executed  by  the  defendant  and 
the  other  partners  may,  perhaps,  have  contained  a  clause  empowering  the 
directors  to  draw  and  accept  bills ;  but  that  was  not  produced.  In  the 
absence  of  such  proof,  I  am  of  opinion  that  the  mere  circumstance  of  the 
defendant's  having  become  a  shareholder  in  a  mining  company  does  not,  in 
point  of  law,  make  him  answerable  for  bills  drawn  or  accepted  by  those 
who  took  upon  themselves  to  manage  the  concern. 

Bayley,  J. — I  am  not  prepared  to  say  that  there  was  sufficient  evi- 
dence to  charge  the  defendant  either  as  an  actual  partner,  or  as  a  person 
who  held  himself  out  to  the  world  as  a  partner.  A  doubt  upon  that 
point,  however,  would  only  entitle  the  defendant  to  a  new  trial.  But  in 
order  to  establish  his  liability,  it  ought  to  have  been  made  out  affirma- 
tively, on  the  part  of  the  plaintiff,  that  this  was  a  company  in  which  the 
directors  were  authorized  to  bind  the  other  members  by  drawing  and 
accepting  bills.  Now,  upon  that  point,  the  only  question  which  could 
be  submitted  to  the  jury  was.  Whether  companies  instituted  for  similar 
purposes  had  constantly  been  in  the  habit  of  drawing  and  accepting 
bills?  or  whether  it  was  absolutely  necessary,  for  the  purpose  of  carrying 
on  the  concern,  that  there  should  have  been  such  a  power  ?  There  was 
no  evidence  to  warrant  the  judge  in  leaving  those  questions  to  i-^koq-. 
the  *jury.     First,  there  was  no  evidence  for  them  that  such  a  L        J 
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power  was  usually  vested  in  the  directors  of  other  companies,  or  that  it 
was  necessary  for  the  purpose  of  carrying  on  such  a  concern.  I  think  that 
such  a  power  is  not  necessary  for  that  purpose.  The  directors  of  such 
a  company  ought  to  take  care  to  have  ready  money  to  answer  all  demands 
upon  them.  If  they  have  not,  I  cannot  suppose  that  every  person  who 
becomes  a  shareholder  in  such  a  company  understands  that  he  is  to  be 
personally  liable  upon  a  bill  of  exchange,  drawn  or  accepted  by  a  direc- 
tor; for  the  effect  of  that  would  be  to  authorize  the  directors  to  pledge  the 
credit  and  responsibility  of  the  individual  shareholders  to  any  extent ; 
and  if  that  was  not  the  understanding  of  the  shareholders,  the  directors 
could  not  have  any  implied  authority  to  pledge  the  credit  of  the  other 
members  by  drawing  or  accepting  bills.  The  directors  may  bind  them- 
selves personally,  and  pledge  their  own  responsibility,  but  not  that  of 
the  other  members.  I  am  therefore  of  opinion,  that  there  was  in  this 
case  no  evidence  of  any  authority  conferred  upon  the  directors  by  the 
defendant,  or  any  other  members  of  the  company,  to  charge  them  indi- 
vidually, by  drawing  or  accepting  bills  of  exchange. 

LiTTLEDALE,  J. — I  think  the  rule  must  be  made  absolute  for  a  non- 
suit. The  bill  is  drawn  by  Kichard  Wilks  for  the  Cornwall  and  Devon- 
shire Mining  Company.  It  is  addressed  to  the  company,  and  accepted 
for  them  by  John  Wood,  their  secretary.  In  its  form,  therefore,  it  is 
very  unusual.  It  is  not  a  bill  drawn  by  individuals  upon  others,  but 
drawn  for  and  accepted  by  a  mining  company.  When  the  plaintiff, 
therefore,  took  this  bill,  he  had  notice  on  the  face  of  it  that  it  was  not 
an  ordinary  bill  of  exchange.  It  was  then  incumbent  on  him  to  inquire 
whether  the  persons  who  drew  and  accepted  this  bill  had  authority  by 
such  acts  to  bind  the  defendant,  the  latter  not  appearing  on  the  face  of 
the  bill  to  be  a  partner  with  those  persons ;  and  it  was  incumbent  on  the 
plaintiff  to  prove  at  the  trial  that  they  had  such  authority.  In  the  case 
of  an  ordinary  trading  partnership,  the  law  implies  that  one  partner  has 
authority  to  bind  another  by  drawing  and  accepting  bills,  because  the 
p^roq-j  drawing  and  accepting  of  bills  is  necessary  for  the  *purposes  of 
■-  -1  carrying  on  a  trading  partnership  ;  but  it  does  not  follow  that  it 
is  necessary  for  the  purpose  of  carrying  on  the  business  of  a  mining 
company.  Evidence  of  the  nature  of  the  company  ought  to  have  been 
given,  to  show  that,  in  order  to  carry  into  effect  the-  purposes  for  which 
it  was  instituted,  it  was  necessary  that  individual  members  should  have 
the  power  of  binding  the  others  by  drawing  and  accepting  bills  of  ex- 
change. In  the  absence  of  any  such  evidence,  I  am  of  opinion  that  it 
is  not  competent  to  individual  members  of  a  mining  company  (which  is 
not  a  regular  trading  company)  to  bind  the  rest  by  drawing  or  accepting 
bills.  One  of  several  persons  jointly  interested  in  a  farm  has  no  power 
to  bind  the  others  by  drawing  or  accepting  bills,  because  it  is  not  neces- 
saty,  for  the  purposes  of  carrying  on  the  farming  business,  that  bills 
.  should  be  drawn  or  accepted.  The  object  of  persons  concerned  in  such 
a  an  undertaking  is  to  sell  the  produce  of  the  farm ;  and  though,  with  a 
view  to  such  sale,  it  may  be  necessary  to  buy  many  things  in  order  to 
raise  and  put  the  produce  in  a  saleable  state,  yet  it  is  not  necessary  for 
that  purpose  that  bills  of  exchange  should  be  drawn.     Even  if  that  were 
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necessary  for  the  purpose  of  carrying  on  a  mining  concern,  though  not 
for  the  purpose  of  managing  a  farm,  it  was  incumbent  on  the  plaintiff  in 
this  case  to  have  shown,  either  from  the  very  nature  of  this  company, 
that  it  was  necessary,  or,  from  the  practice  in  other  similar  companies, 
that  it  was  usual ;  for,  if  it  were  necessary  or  usual,  it  would  be  reason- 
able that  the  directors  should  have  such  a  power,  and  the  law  would  im- 
ply it.  Besides,  this  is  in  form  a  bill  of  exchange  drawn  by  the  com- 
pany upon  themselves.  It  is,  therefore,  in  effect,  a  promissory  note.  I 
think  it  would  require  more  evidence  to  show  that  the  directors  of  such 
a  company  had  power  to  bind  the  other  members  by  promissory  notes 
than  by  bills  of  exchange.  Upon  the  ground,  therefore,  that  the  plain- 
tiff, having  had  notice  of  what  the  nature  of  the  bill  was,  ought,  before 
he  took  it,  to  have  ascertained  whether  the  directors  had  authority  to 
bind  the  other  members  of  the  company  by  drawing  and  accepting  bills, 
and  to  have  proved  affirmatively  that  they  had  such  authority,  and  not 
having  given  evidence  to  show  that  it  was  necessary  for  this  mining 
company,  or  usual  for  other  similar  mining  companies,  to  draw  rj^c7A-i 
*or  accept  bills,  and  still  less  to  accept  bills  in  this  form,  I  am  of  L  J 
opinion  that  he  is  not  entitled  to  recover. 

Paeke,  J. — I  am  also  clearly  of  opinion  that  there  ought  to  be  a  non- 
suit or  a  new  trial.  This  was  an  action  upon  a  bill  of  exchange  against 
the  defendant  as  one  of  the  drawers  or  acceptors.  The  bill  was  not  drawn 
or  accepted  by  the  defendant  himself;  and,  therefore,  the  plaintiff  was 
bound  to  show  that  the  defendant,  either  expressly  or  impliedly,  author- 
ized the  drawing  or  accepting  of  the  bill  of  exchange ;  and  it  makes  no 
difference  in  my  mind,  that  the  plaintiff  was  the  holder  for  a  valuable 
consideration,  because,  though  he  was  such  a  holder,  he  was  bound  to 
make  out  his  case,  and  for  that  purpose  to  show  an  authority  from  the 
defendant.  There  is  no  pretence  to  say  that  there  was  any  express  au- 
thority to  draw  or  accept  this  bill  of  exchange ;  and  there  is  no  pretence 
to  say  that  the  drawing  or  accepting  of  this  bill  was  subsequently  ratified 
by  the  defendant ;  and,  therefore,  the  plaintiff  proposes  to  show  that  there 
was  an  implied  authority,  and  that  implied  authority,  it  is  said,  arises 
from  the  relation  of  partner. 

Now,  undoubtedly,  if  there  is  a  complete  partnership  between  two  or 
more  persons,  one  partner  does  communicate  to  the  other  standing  in  the 
relation  of  complete  partner,  all  authorities  necessary  for  carrying  on  the 
partnership,  and  all  authorities  usually  exercised  by  partners  in  the  course 
of  that  dealing  in  which  they  are  engaged.  The  plaintiff,  therefore, 
must  begin  by  showing  that  the  defendant  stood  in  the  situation  of  com- 
plete partner.  He  says,  I  can  show  that ;  in  the  first  place,  because  the 
defendant  has  represented  himself  to  be  so.  And  if  it  could  have  been 
proved  that  the  defendant  had  held  himself  out  to  be  a  partner,  not  "to 
the  world,"  for.  that  is  a  loose  expression,  but  to  the  plaintiff  himself,  or 
under  such  circumstances  of  publicity  as  to  satisfy  a  jury  that  the  plain- 
tiff knew  of  it  and  believed  him  to  be  a  partner,  he  would  be  liable  to  the 
plaintiff  in  all  transactions  in  which  he  engaged  and  gave  credit  to  the 
defendant,  upon  the  faith  of  his  being  such  partner.  The  defendant 
would  be  bound  by  an  indirect  representation  to  the  plaintiff,  arising 
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from  his  conduct,  as  much  as  if  he  had  stated  to  him  directly  and  in  ex- 
r*f;'-n  press  terms  that  he  *was  a  partner,  and  the  plaintiff  had  acted 
L  J  upon  that  statement.  There  is,  however,  no  reason  in  this  case 
to  say  that  the  defendant  ever  held  himself  out  to  the  world,  still  less 
that  he  held  himself  out,  either  directly  or  indirectly,  to  the  plaintiff 
as  a  partner.  Therefore,  upon  the  ground  of  representation,  he  is  not 
liable. 

It  is  next  said  that  he  was  bound,  because  he  was,  in  point  of  fact,  a 
partner.  It  is  to  be  observed,  that  amongst  the  circumstances  relied  upon 
to  show  that,  was  the  fact  of  the  defendant's  attendance  at  some  meeting 
of  the  shareholders ;  but  as  the  learned  judge  shut  out  the  evidence  of 
what  passed  at  the  meeting  at  which  the  defendant  attended,  that  attend- 
ance ought  not  to  have  been  used  against  him ;  and  therefore,  on  that 
ground,  it  seems  to  me  there  ought  to  be  a  new  trial. 

But  I  think  that,  in  this  case,  it  is  very  diflScult  to  say  that  there  was 
suflScient  evidence  to  go  to  the  jury  that  the  defendant  actually  was  a 
partner;  because  all  the  acts  proved  and  relied  upon  at  the  trial  were 
equally  consistent  with  the  supposition  of  an  intention  on  his  part  to  be- 
come a  partner  in  a  trade  or  business  to  be  afterwards  carried  on,  pro- 
vided certain  things  were  done,  as  with  that  of  an  existing  partnership. 
There  is  a  great  difference  between  the  two  cases.  If  there  is  a  contract 
to  carry  on  any  business  by  way  of  present  partnership,  between  a  cer- 
tain definite  number  of  persons,  and  the  terms  of  that  contract  are  un- 
conditional or  complete,  I  have  already  said  that  the  partners  give  to  each 
other  an  implied  authority  to  bind  the  rest  to  a  certain  extent.  But  if 
a  person  agree  to  become  a  partner  at  a  future  time  with  others,  provided 
other  persons  agree  to  do  the  same,  and  advance  stipulated  portions  of 
capital,  or  provided  any  other  previous  conditions  are  performed,  he  gives 
no  authority  at  all  to  any  other  individual,  until  all  those  conditions  are 
performed.  I£  any  of  the  other  intended  partners  in  the  meantime  enter 
into  contracts,  it  seems  to  me  to  be  clear  that  he  is  not  bound  by  them, 
on  the  simple  ground  that  he  has  never  authorized  them,  (always  sup- 
posing that  he  has  not  held  himself  out,  directly  or  indirectly,  to  the 
party  with  whom  the  contracts  are  made,  as  having  in  substance  given 
that  authority.)  In  those  cases  in  which  a  plaintiff  has  not  been  induced 
by  the  defendant's  representation  to  give  credit  to  him,  but  seeks  to  fix 
r*'i721  ^^™  because  he  has  really  *authorized  the  contract  to  be  made, 
L  -■  the  plaintiff  must  show  that  authority,  and  an  authority  upon 
condition  not  performed,  is  no  authority  at  all. 

For  these  reasons,  I  should  say  a  new  trial  ought  to  be  granted,  upon 
the  ground  that  no  sufficient  evidence  was  given  to  show  that  the  defend- 
ant was  a  complete  partner.  Supposing,  however,  that  the  defendant 
was  a  complete  partner,  there  is  another  question  upon  which  this  case 
may  be  decided ;  that  is,  that  at  all  events  there  was  not  any  evidence  to 
prove  an  authority  in  the  partners  in  this  concern  to  draw  such  a  bill  of 
exchange  as  this.  I  very  much  doubt  whether  there  is  any  authority  in 
mining  companies  arising  by  implication  from  the  nature  of  their  deal- 
ings (and  it  is  to  be  observed  that  there  was  no  proof  of  any  usage  to  do 
this  in  such  companies)  to  draw  bills  of  exchange.     The  argument  would 
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go  to  this,  that  all  persons  who  deal  in  the  produce  of  the  land  which 
they  jointly  occupy,  because  they  might  sell  that  produce  at  a  distance, 
would  have  an  implied  power  given  to  each  other  to  draw  bills  of  ex- 
change for  the  purpose  of  receiving  payment  for  it.  If  the  argument 
was  valid,  it  would  show  that  farmers  acting  in  partnership,  as  well  as 
miners,  would  have,  as  incidental  to  the  relation  of  partners,  an  autho-* 
rity  to  draw  bills  of  exchange  upon  the  persons  to  whom  the  produce  of 
the  land  was  sold.  There  is,  however,  no  necessity  to  decide  that  point, 
because  there  is  no  ground,  at  all  events,  to  say  that  mining  partners 
have  an  implied  authority  from  one  another,  arising  from  the  nature  of 
their  business  to  draw  such  a  bill  of  exchange  as  this ;  for,  upon  the  face 
of  it,  this  is  a  bill  drawn  by  the  company  upon  themselves,  and  though 
it  is  in  form  treated  as  a  bill  of  exchange,  it  is  in  substance  only  a  pro- 
missory note;  and  the  effect  of  saying  that  one  member  of  a  company 
like  this  can  draw  such  bills  or  promissory  notes,  would  be,  that  each  of 
the  partners  in  the  concern  would  have  the  power  of  pledging  the  others, 
not  only  to  the  extent  of  the  goods  the  company  might  sell  in  the  course 
of  their  ordinary  dealings,  but  without  any  limit  at  all,  inasmuch  as  one 
partner  might  raise  money  to  any  amount  by  drawing  bills  of  exchange, 
and  if  they  were  passed  into  the  hands  of  innocent  indorsees,  the  part- 
ners would  be  liable  to  the  full  extent  of  their  fortunes. 

*It  appears  to  me,  therefore,  that  there  •ught  to  be  a  nonsuit,  i-^cyq-i 
on  the  ground  that  the  alleged  partners  had  no  authority  to  draw  ■-  J 
a  bill  of  exchange  of  this  description. 

I  offer  no  opinion  upon  the  question,  whether  the  evidence  that  was 
offered  of  the  fraudulent  concoction  of  this  company  would,  if  received, 
be  an  answer  to  this  action.  It  has  been  assumed  in  argument,  with 
reference  to  this  part  of  the  case,  that  the  plaintiff  believed  the  defen- 
dant to  be  a  partner ;  and  undoubtedly,  if  the  defendant,  though  he  had 
been  induced  to  enter  into  the  partnership  by  fraud,  had  represented 
himself  to  the  plaintiff  as  a  partner,  he  could  not  avail  himself  of  the 
fraud  as  any  answer  to  a  plaintiff  whose  situation  had  been  altered  in 
consequence  of  that  representation.  That,  however,  is  not  this  case. 
This  is  a  case  of  an  alleged  actual  partnership,  and  the  plaintiff  must 
show  a  partnership  in  order  to  fix  the  defendant,  and  the  question  is. 
Whether,  if  that  defendant  has  been  induced  by  fraud  to  enter  into  it, 
it  is  any  partnership  at  all,  for  this  purpose  ?  It  is  not  necessary  to  give 
any  opinion  upon  that  question  at  present ;  but  I  conceive  that  it  is  one 
of  considerable  nicety. 

Rule  absolute  for  a  nonsuit. 


WHERE  SEVERAL  PARTIES  ENGAGE  IN  AN  ADVENTURE,  AND  ARE  TO 
SHARE  IN  THE  GENERAL  PROFITS  OF  THE  CONCERN,  BUT  WHERE  EACH 
PARTY  IS  TO  FURNISH  HIS  OWN  SHARE  OF  WHAT  IS  NECESSARY  FOR 
THE  CONTINUOUS  PROSECUTION  OF  THE  ADVENTURE,  SUCH  AS  HORSES 
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IN  THE  RUNNING  OJP  A  STAGE  COACH,  THE  WHOLE  PARTNERS  ABE  NOT 
LIABLE  FOR  CONTRACTS  MADE  BY  ONE  PARTNER  IN  REFERENCE  TO 
WHAT  HE  IS  BOUND  TO  CONTRIBUTE  FOR  THE  PROSECUTION  OF  THE 
ADVENTURE. 

I.— BARTON  V.    HANSON. 
June  8,  1809.-^E.     2  Taunt.  49. 

This  was  an  action  brought  to  recover  the  price  of  some  hay  and  corn, 
which  appeared,  by  the  evidence  given  upon  the  trial,  at  the  Lent 
rffs-Al  assizes,  1809,  for  the  county  of  Kent,  before  Macdonald,  *C.  B., 
L  J  to  have  been  furnished  by  the  plaintiff  under  the  following  cir- 
cumstances. 

The  defendants  between  them  were  generally  concerned  as  proprietors 
of  a  stage  coach,  running  from  Hastings  to  London.  They  divided  the 
road  between  themselves  into  different  quarters;  and  the  separate  pro- 
prietors were  severally  the  owners  of  the  horses  which  drew  the  coach 
through  their  respective  districts,  and  of  the  harness ;  and  severally 
provided  their  stabling,  food,  and  horse-keepers  in  those  districts.  The 
defendants  Hanson  and  Tibbs  were  the  proprietors  of  the  horses  which 
drew  the  coach  in  the  Lamb^hurst  quarter.  Hanson  occupied  a  stable 
at  Lamherhurst,  of  which  the  plaintiff  was  the  owner,  and  a  farm,  on 
which  the  horses  were  employed  in  husbandry  business  at  times  when 
they  were  not  drawing  the  (y)ach.  None  of  the  other  partners  had  any 
property  in  these  horses,  or  contributed  to  furnish  them  with  corn  or 
hay.  The  goods  in  question  were  delivered  for  the  use  of  these  horses 
at  the  stable  at  Lamberhurst,  and  the  plaintiff  had  received  part  of  the 
price  by  a  bill  which  he  drew  on  Hanson  and  Tibbs  solely.  It  was  also 
proved,  that  Hanson  being  unsuccessful,  the  plaintiff  expressed  his  fears 
that  he  should  not  get  paid  the  residue.  The  defendants  proposed  to 
prove  that  it  was  notorious  on  the  road  that  the  separate  defendants 
horsed  the  separate  stages,  and  that  the  tradesmen  along  the  road  gave 
credit  to  the  defendants  separately  for  whatever  goods  they  furnished. 
But  the  judge  held  that  evidence  of  these  facts  was  not  admissible. 
The  profits  arising  from  the  coach  were  divided  among  the  defendants 
in  proportion  to  the  number  of  miles  which  they  respectively  drew  it. 

Best,  Serjt.,  for  the  defendants,  contended,  on  the  authorities  of 
Saville  v.  Eobertson,  4  T.  K.  420,  and  Coope  v.  Eyre,  1  H.  Bl.  37,  that 
the  defendants  were  not  all  jointly  liable,  and  that  the  plaintiff,  there- 
fore, must  be  nonsuited;  but  the  judge  left  it  to  the  jury  to  decide, 
whether  the  plaintiff  gave  credit  to  Hanson  and  Tibbs  only,  or  to  the 
whole  concern,  for  that  the  particular  arrangement  made  between  the 
partners  might  not  be  notorious  to  all  the  world  j  and  since  all  the  par- 
P^,-w^-,  ties  proportionably  *shared  the  general  profits  of  the  business, 
L  -1  all  might  be  liable  to  pay  for  the  goods  furnished  for  the  pur- 
pose of  producing  that  profit ;  and  it  was  more  probable  that  the  plain- 
tiff should  be  willing  to  give  credit  to  the  whole  concern,  than  to  a  par- 
ticular individual.     The  jury  found  a  verdict  for  the  plaintiff. 
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Lem,  Serjt.,  now  showed  cause  against  the  rule  which  Best  had  in 
the  last  term  obtained,  for  setting  aside  the  verdict,  and  entering  a  non- 
suit, or  having  a  new  trial.  This  mode  of  sub-dividing  the  work  of  a 
coach  on  a  long  road  is  very  common ;  the  partners  agree  among  them- 
selves who  shall  horse  particular  stages,  and  they  often  shift  them ;  but 
the  effect,  as  relating  to  others,  is  not  such  but  that  the  persons  who 
supply  goods  supply  them  to  the  whole  concern ;  and  the  entire  partner- 
ship, which  has  the  benefit  of  them  upon  every  adjustment  of  the  part- 
nership account,  pays  for  them  as  part  of  their  general  outgoings.  And 
this,  he  suggested,  was  the  mode  of  conducting  the  business  between 
these  partners. 

The  court,  without  hearing  Best,  were  clear  that  the  evidence,  as 
stated,  left  no  ground  for  this  supposition.  The  utmost  that  could  be 
said  upon  it  in  favour  of  the  plaintiff  was,  that  he  let  the  horses  to  the 
concern  for  this  stage  ;  but  if  his  argument  was  founded  on  the  ultimate 
mode  of  making  up  the  accounts  between  the  partners,  he  could  at  present 
proceed  no  further  :  for  that  fact  did  not  appear. 

Kule  absolute  for  a  new  trial. 


II.— JAEDINE   v.    M'FARLANE. 

Feb.  16, 1828.— S.     6  S.  564. 

The  three  advocators,  along  with  one  Gardner,  and  certain  other  per- 
sons, were  engaged  in  a  joint  partnership  or  adventure  for  running  a 
stage  coach,  called  the  Telegraph,  between  Edinburgh  and  Glasgow. 
The  manner  in  which  the  concern  was  managed  was  this  : — 

*The  coach  was  contrasted  for  from  a  coach-maker  for  a  certain  r^ciro-i 
annual  allowance  which  came  out  of  the  general  fund  of  profits,  L  J 
and  each  of  the  partners  undertook  to  convey  it  a  certain  number  of 
miles,  of  which  he  bore  the  whole  expense,  the  horses  being  his  own 
private  property,  kept  in  his  own  stables,  and  by  his  own  servants ;  and, 
on  the  other  hand,  each  partner  drew  a  proportion  of  the  profits,  after 
the  deduction  of  certain  general  or  common  expenses,  effeiring  to  the 
number  of  miles  for  which  he  undertook.  The  tickets  were  sold  at 
Glasgow  by  two  of  the  advocators,  Reid  and  Jackson,  and  by  Gardner, 
and  at  Edinburgh  by  Mackay,  another  partner ;  and  each  of  these  par- 
ties was  allowed  from  the  general  fund  £b  at  each  two-monthly  settle- 
ment, stated  in  the  accounts  as  "  office"  money,  which,  with  the  money 
received  for  booking  parcels,  was  the  only  remuneration  for  their  trouble 
in  selling  tickets.  Jardine,  Reid,  and  Mackay,  being  hotel-keepers, 
appropriated  one  of  the  rooms  in  their  hotels  as  an  office,  while  Gardner 
was  obliged  to  rent  an  office.  For  this  purpose  he,  several  years  ago, 
took  from  one  Marquis,  by  verbal  agreement, — ^bnt  whether  in  his  own 
name,  or  in  that  of  the  coach  concern,  did  not  appear, — a  shop,  No.  625, 
Argyll  Street,  Glasgow,  over  which  he  had  painted  "  Telegraph  Coach- 
office  ;"  but  he  also  had  an  advertisement  in  the  window,  announcing 
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post-chaises  and  noddies  to  be  let.  The  coach  started  from  this  office, 
and  on  one  side  of  the  coach  was  painted  J.  Gardner  and  Company, 
while  on  the  other  there  was  painted  Mackay  and  Company,  the  coach 
starting  from  Maokay's  hotel  in  Edinburgh ;  and  in  the  Grlasgow  Direc- 
tory there  was  entered  "  Gardner,  J.,  and  Company,  Telegraph  Office, 
625,  Argyll  Street."  It  appeared  from  a  proof  led  in  the  Inferior  Court 
that  Gardner  alone  had  engaged  and  paid  the  clerks  employed  in  the 
office,  and  had  always  settled  for  the  rents ;  but  the  receipts  were 
granted  to  "  J.  Gardner  and  Co."  In  1821,  Gardner  was  sequestrated, 
and  his  share  of  the  Telegraph  concern  was  exposed  for  sale ;  but  it  was 
bought  in  for  himself,  and  he  continued  to  have  an  interest  in  it  till 
Whitsunday,  1823.  In  January,  1822,  the  respondent  M'Farlane  pur- 
chased the  shop  occupied  as  a  coach-office  from  the  son  and  heir  of 
Marquis,  by  whom  it  had  been  originally  let,  and  obtained  an  assigna- 
r-^r--.-,  tion  to  the  rent  for  the  *half-year  then  current.  Having  failed 
L  J  to  recover  this  rent  from  Gardiier,  against  whom  individually  he 
had  obtained  decree,  he  raised  an  action  before  the  magistrates  of  Glas- 
gow, setting  forth  that  "  J.  Gardner  and  Company,  Glasgow,  John 
Gardner,  John  Reid,  Thomas  Jackson,  and  Peter  Jardine,  as  individual 
partners  of  the  said  company,  or  of  the  Telegraph  or  Telegraphic  Coach 
Company,  carried  on  under  the  firm  of  J.  Gardner  and  Company,  or  of 
some  other  firm  unknown  to  the  pursuer,"  were  indebted  to  him  £21, 
10s.,  as  the  half-year's  rent,  from  Martinmas,  1822,  till  Whitsunday, 
1823,  of  his  shop  "  occupied  and  possessed  as  the  Telegraph  Coach- 
office,"  and  concluding  for  pa^^ment. 

In  defence  it  was  pleaded  that  the  shop  was  taken  and  possessed  by 
Gardner  as  an  individual,  and  not  by  or  for  behoof  of  the  general  con- 
cern, and  that  the  firm  of  J.  Gardner  and  Company  had  been  assumed 
by  him  individually. 

The  magistrates  allowed  a  proof,  in  which  the  facts  above  narrated 
were  established,  and  in  the  course  of  which  the  defenders  tendered  as 
a  witness  Gardner  himself,  who  had  been  assoilzied  from  the  conclusions 
of  this  action  in  respect  of  the  prior  decree  against  him  individually, 
and  who  now  had  ceased  to  have  any  interest  in  the  concern.  The 
magistrates  refused  to  admit  him ;  and  thereafter  found,  "  that  in  what- 
ever manner  the  defenders  might  arrange  as  to  the  part  to  be  undertaken 
by  each  individual,  in  running  their  coaches  to  Edinburgh,  as  regards 
their  liability  to  each  other,  their  connection,  so  far  as  regarded  the 
public,  was  no  other  than  that  of  an  ordinary  partnership,  involving  the 
ordinary  general  liability  to  the  public  for  the  furnishings  made  for  the 
use  of  the  business ;  and  that  the  defenders  Jardine  and  others  have  not 
established  the  cessation  of  their  connection  with  the  other  defender 
Gardner ;"  and  therefore  decerned  in  terms  of  the  libel. 

Jardine,  &c.,  thereupon  brought  an  advocation,  in  which,  besides 
contending  that  the  magistrates  should  have  admitted  the  evidence  of 
Gardner,  they  pleaded, 

r*'1781  ■'■■  '^^^^  ^^^  action  was  incompetent  against  them  alone,  the 
L        -I  *other  partners  of  the  concern  not  being  called ;  as  to  one  of 
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whom  (Mackay)  the  pursuer  could  not  be  ignorant  of  his  being  a  partner, 
his  name  appearing  upon  the  coach  itself;  and, 

2.  That  the  office  having  been  taken  by  Gardner  individually,  and 
used  by  him  as  an  individual  partner,  having  an  independent  and  sepa- 
rate interest,  in  proportion  to  the  number  of  miles  undertaken  for  by 
him,  and  not  for  behoof  of  the  concern  generally,  the  company  were  not 
liable  for  the  rent,  any  more  than  they  would  be  for  that  of  the  hotels 
in  which  the  other  partners  who  sold  tickets  had  their  office. 

To  this  it  was  answered, 

1.  That  the  objection  to  all  the  partners  not  being  called  was  not 
taken  in  the  court  below ;  and  at  any  rate,  as  the  concern  was  carried 
on  at  Glasgow  under  the  firm  of  J.  Gardner  and  Company,  the  company 
(if  a  proper  copartnership)  was  sufficiently  called  by  the  action  being 
diredted  against  that  firm ;  and  if  it  was  a  mere  joint-adventure,  it  was 
sufficient  if  a  pursuer  called  such  of  the  adventurers  as  he  knew,  or  had 
most  ready  access  to ;  and, 

2.  That  as  the  firm  of  J.  Gardner  and  Company  was  that  under  which 
the  business  was  conducted  at  Glasgow,  and  was  so  painted  on  the  coach 
itself,  and  as  the  shop  was  possessed  by  Gardner  under  the  firm  of  J. 
Gardner  and  Company,  and  was  allowed  to  bear  the  sign  of  the  "  Tele- 
graph Coach-office,"  the  partners  must  be  considered  as  having  held 
themselves  up  to  the  public,  and  possessed  the  shop,  as  "J.'  Gardner 
and  Company," — the  more  especially  as  it  was  used  for  the  purpose  of 
selling  tickets  for  the  coach,  which  was  matter  of  general  behoof,  and 
therefore  liable  for  the  rent. 

The  lord  ordinary  pronounced  an  interlocutor,  which,  after  finding 
the  several  facts  established  in  the  case,  proceeded  as  follows  : — "  Finds 
that,  under  the  above  circumstances,  John  Marquis  was,  and  the  respon- 
dent is,  warranted  to  hold  that  the  shop  was  tenanted,  not  by  Gardner 
the  bankrupt,  as  an  individual,  for  himself  only,  but  by  and  for  the 
partners  of  the  Telegraph  Coach  concern  under  the  firm  of  Gardner  and 
Company;  and  that  the  complainers,  as  such  partners,  were  and  j.^.^^-. 
*are  bound  to  answer  for  the  rent  above  mentioned  of  the  same,  L  J 
as  being  so  tenanted :  Finds  the  plea  now  stated,  that  there  are  other 
partners  of  the  Telegraph  Coach  concern  who  ought  to  have  been  made 
parties  in  this  action,  cannot  now  be  admitted,  in  respect  the  complainers 
did  not  allege  there  were  such  partners,  and  require  them  to  be  called 
in  their  defence  against  the  aclion  in  the  Inferior  Court :  Finds  the 
objection  to  the  admission  of  John  Gardner  as  a  witness  was  a  sufficient 
objection,  in  respect  that  he  was  originally  a  defender  in  this  action  as 
a  partner  in  the  Telegraph  Coach  concern,  and  so  liable  to  be  decerned 
against  along  with  the  other  defenders  as  such  partners ;  and  though  he 
was  assoilzied,  yet  the  absolvitor  appears  to  be  erroneous,,  and  open  to 
be  reviewed,  in  case  Gardner  should  deny  that  he  was  in  any  respect 
liable  as  such  partner;  and  therefore,  on  the  whole,  remits  the  cause 
simpliciter  to  the  magistrates  and  decerns." 

Jardine,  &c.,  having  reclaimed  against  this  interlocutor,  the  court 
altered,  advocated  the  cause,  and  assoilzied. 

Lord  Glenlee. — So  far  as  Gardner  was  held  up  to  the  public  as  repre- 
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senting  the  company,  the  whole  partnership  would  have  been  liable  as 
in  regard  to  a  parcel  delivered  to  him.  But  it  is  very  different  as  to  the 
rent  of  the  oflSee ;  and  the  best  evidence  on  this  point  is  that  of  Gardner's 
own  clerk,  who  says  he  never  thought  of  looking  to  any  other  person  but 
Gardner  for  his  salary.  Then,  as  to  Marquis,  in  right  of  whom  the  pur- 
suer stands,  he  never  thought  of  the  proprietors  of  the  Telegraph  Coach 
concern,  but  only  of  Gardner;  and  it  would  be  very  odd  if  this  man  was 
to  be  placed  in  a  better  situation.  But  it  remains  to  be  considered  if, 
ex  facie  of  the  accounts,  this  was  a  partnership  transaction ;  and  it  is 
perfectly  clear  that  it  was  not.  An  allowance  of  £5  was  made  to  him 
for  the  office,  which  does  not  correspond  at  all  with  the  rent.  If  it  had 
been  the  sum  of  £21,  which  was  the  amount  of  the  half-year's  rent,  it 
would  have  been  very  different;  but  there  is  just  the  slump  £5  for 
trouble  and  office;  and  even  though  it  were  a  circumstance  of  evident 
benefit  to  the  company,  it  cannot  make  any  difference  if  the  whole 
r*fi8m  ^^'^^®'i  ^^  ^'^^  1*^^  <"i  ^^^i^  ^shoulders,  and  it  is  not  material 
L  -1  whether  there  was  any  other  business  carried  on  or  not;  but,  ex- 
cept last  year,  there  was  other  business  transacted  in  it,  and  even  as  to 
that  year  is  a  matter  of  uncertainty ;  and  I  therefore  think  the  interlo- 
cutor must  be  altered. 

Lord  PiTMiLlT. — I  concur. 

Lord  Alloway. — I  think  this  case  falls  under  the  rule  of  the  Eng- 
lish case  of  Hanson.  It  is  quite  clear,  as  to  tolls  and  mile-duty,  and  the 
keeping  up  the  coach,  that  the  whole  partnership  are  liable ;  but  when 
we  come  to  the  individual  accounts  there  is  only  an  individual  responsi- 
bility. The  company  can  only  be  liable  on  two  grounds, — either  that 
the  shop  was  taken  by  the  company,  or  that  it  was  totally  in  rem  versum. 
But  I  cannot  infer  that  Gardner  and  Company  was  the  firm  of  the  part- 
nership, any  more  than  Mackay  and  Company.  Then,  if  solely  in  rem 
versum,  they  might  be  liable ;  but  that  is  not  the  case. 

Lord  Jtjstice-Clekk. — I  am  of  the  same  opinion. 


IN  SCOTLAND  IT  HAS  BEEN  HELD  THAT  THE  RESPONSIBILITY  OP  SHARE- 
HOLDERS IN  A  JOINT  STOCK  COMPANY,  TRADING  UNDER  A  DESCRIPTIVE 
NAME,  IS  LIMITED  TO  THE  EXTENT  OF  THEIR  SHARES  IN  THE  COM- 
PANY. 

STEVENSON   v.   M'NAIE. 

Dec.  14,  IVST.— S.     M.  14667.     5  B.  S.  340. 

In  order  to  advance  the  fishing  trade  at  the  mouth  of  the  Clyde  and 
through  the  Western  Isles,  certain  persons,  forty  in  number,  entered 
into  a  private  society,  known  by  the  name  of  the  Arran  Fishing  Com- 
pany. It  was  agreed  that  each  subscriber  should  pay  £50  sterling, 
which  made  a  capital  stock  of  £2000;  and  directors  and  overseers  were 
named  for  prosecuting  the  purposes  of  the  contract. 
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*It  was  further  agreed,  that  the  trade  should  he  carried  on  hy  p^tco-i  -■ 
certain  directors  therein  named ;  and  hy  one  clause  the  directors  L  J 
are  "  empowered  to  give  such  orders  and  directions  concerning  the  stock 
and  management  of  the  whole  of  the  company's  affairs  as  to  them  shall 
seem  meet,  which  shall  be  binding  on  all  the  partners  to  the  extent  of 
their  respective  subscriptions,  until  the  same  (viz.  orders  and  directions) 
shall  be  altered  by  a  general  meeting,"  which  was  confirmed  by  another 
clause,  in  these  words : — "  Provided,  nevertheless,  that  nothing  herein 
contained  shall  be  understood  to  import  a  power  to  the  directors,  or  any 
general  meeting,  to  compel  any  partner  or  subscriber  to  pay  or  contri- 
bute any  more  money  to  the  stock  than  the  sum  by  him  subscribed." 
And  by  two  other  clauses  it  was  stipulated,  "  That  none  of  the  company's 
stock  should  be  liable  to  be  aflFected  with  the  private  debts  of  any  of  the 
parties,  or  to  diligence  at  the  instance  of  any  of  their  creditors,  so  as  to 
give  the  creditors  using  such  diligence  any  other  right  to  the  subject 
than  the  price  at  which  his  debtor's  share  shall  be  sold  for  at  public 
roup :  That  in  the  event  of  any  partner's  share  being  affected  by  legal 
diligence,  and  in  the  event  of  the  death  of  any  partner,  and  more  persons 
claiming  right  to  his  share  than  one,  or  the  right  of  that  one  affected  by 
diligence,  it  shall  be  in  the  power  of  the  directors,  or  general  meeting, 
to  sell  the  share  so  affected  by  diligence,  or  that  shall  be  claimed  by 
more  persons  than  one,  by  public  roup ;  and  the  company  to  be  only 
accountable  to  those  having  right  to  such  a  sum  as  the  share  shall  be 
sold  for  at  the  roup." 

The  partners  of  the  rope>work  at  Port-Grlasgow,  creditors  to  the  com- 
pany in  certain  furnishings,  brought  a  process  for  payment,  not  against 
the  company  in  general,  but  against  two  or  three  of  the  subscribers  who 
were  moneyed  men  ;  being  advised  that  all  and  each  of  the  partners  were 
conjunctly  and  severally  liable. 

The  defence  was,  that  the  directors  could  not,  by  contracting  debt, 
subject  any  of  their  partners  beyond  the  sums  severally  subscribed  by 
them ;  and  that  the  defenders  having  paid  into  the  company  the  whole 
sums  subscribed  by  them,  they  are  no  ^farther  liable.  The  pur-  r:(ccof,-| 
suers,  furnishing  to  the  company,  followed  the  faith  of  the  com-  L  J 
pany,  and  must  betake  themselves  to  the  company's  stock  for  their  pay- 
ment. 

The  defenders  could  not  be  liable  in  their  private  fortunes.  From 
the  contract,  it  appears,  that  the  present  was  not  an  ordinary  society, 
but  was  an  agreement  of  a  number  of  gentlemen  to  carry  on  a  new  brand* 
of  trade,  by  a  certain  limited  capital,  composed  of  distinct  and  equal 
shares ;  that  to  keep  these  shares  always  separate,  they  were  withdrawn 
from  the  common  rules  of  succession  and  attachment ;  that  the  shares 
were  to  be  under  the  direction  of  certain  persons,  separate  from  the  other 
funds  of  the  subscribers ;  and  in  such  a  manner  that  nothing  affecting 
them  should  affect  their  other  funds.  Such  societies  are  well  known  iii 
trading  nations,  and  in  them  it  was  never  dreamed,  that  the  private 
funds  of  the  partners  could  be  attached  for  the  debts  of  the  company. 
The  French  are  best  acquainted  with  it,  and  have  derived  the  greatest 
advantages  from  partnerships  of  this  kind  of  any  nation  in  Europe. 

September,  1858. — 26 
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Savary,  in  his  Parfait  Negociant,  second  partie,  L.  1,  C.  1,  in  giving  an 
account  of  them,  called  by  him  Societez  en  commandites,  says,  p.  24, — 
"  Les  marchands,  et  autres  personnes  qui  feront  des  societez  en  comman- 
dites, doivent  bien  prendre  garde  de  mettre  tousjours  cette  clause  dans 
I'acte,  Qu'ils  ne  seront  tenus  k  aucune  dette  de  la  society ;  et  qu'en  cas 
de  perte,  ils  ne  pourront  perdre  que  jusques  k  la  concurrence  des  sommes 
qu'ils  y  auront  mises."  And,  in  giving  the  form  of  such  a  contract  of 
copartDcry,  p.  52,  the  23d  article  of  the  contract  is  expressed  in  these 
words, — "  Toutes  les  dettes  faites  et  cre^s,  tant  par  la  maison  de  Paris, 
que  celle  de  Lyon,  seront  aux  risques,  perils,  et  fortunes,  de  la  dite 
society,  et  seront  support^es  suivant  les  parts  et  portions  que  chacun  de 
nous  aura  en  icelle;  suivant  qu'il  sera  dit  ei-apr6s.  Neanmoins,  ne  sera 
tenu  k  aucune  perte  que  jusques  k  la  concurrence  des  profits." 

The  lord  ordinary  repelled  the  defence,  and  found  the  defenders 
liable  conjunctly  and  severally. 

The  defenders  having  reclaimed,  the  court  unanimously  altered  the 
P^cQo-.  judgment  of  the  lord  ordinary,  and  "  found  that  *the  partners 
L  J  are  not  liable  beyond  their  subscriptions,  and  that  the  process 
has  not  been  properly  brought,  and  remit  to  the  ordinary  to  proceed 
accordingly. 

The  grounds  of  the  judgment  are  thus  stated  by  Lord  Kames  : — "The 
lord  ordinary  having  repelled  the  defence,  and  found  the  defenders  liable, 
conjunctly  and  severally,  the  interlocutor  was  unanimously  altered,  and 
the  defence  sustained  upon  the  following  grounds  : — There  is  an  obvious 
difference  betwixt  the  present  case,  and  a  company  trading  without  relar 
tion  to  a  stock.  In  the  latter  case,  each  partner  must  be  liable  in  solidum 
to  the  company's  debts ;  for  there  is  nothing  here  to  limit  the  credit ; 
and  if  a  partner  be  liable  at  all,  he  must  be  liable  in  solidum.  In  the 
present  case  the  managers  are  liable  for  the  debt  they  contract,  and  each 
partner  is  liable  to  make  good  his  subscription.  But  upon  what  medium 
can  he  be  made  farther  liable  ?  Not  upon  the  common  law ;  for  he 
neither  contracted  the  debt  himself,  nor  gave  authority  to  contract  beyond 
his  stock.  The  very  meaning  of  confining  the  trade  to  a  joint  stock,  is, 
that  each  should  be  liable  for  what  he  subscribes,  and  no  farther.  This 
is  the  very  reason  why  joint  proprietors  of  ships  are  never  subjected 
beyond  the  value  of  the  ship.  With  respect  to  equity,  Grotius  justly 
observes,  L.  2,  cap.  11,  §  13,  that  it  is  not  expedient  to  make  partners 
farther  liable,  because  it  would  deter  every  one  from  entering  into  a  trad- 
ing company.  To  show  the  inexpediency,  and  even  the  absurdity  of 
making  each  partner  liable  for  the  whole  debts  of  a  company  having  a 
joint  stock,  consider  only  the  Whale  Fishing  Company,  composed  of  a 
vast  number  of  partners  for  the  subscription  of  £85  each.  According  to 
the  interlocutor  pronounced  by  the  lord  ordinary,  any  one  partner,  loaded 
with  the  whole  debts  of  the  company,  might  be  crushed  to  atoms  in  a 
moment." 


r*'iR4.1       *^'  Professor  Bell  in  his  commentaries  obsefves,  "The  law  of  Scotland 
'-       ^-l  has  recognised  a  distinction  between  the  nature,  character,  and  eflfect  of 
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joint-stock  companies,  and  those  of  private  partnership,  conferring  the  responsi- 
bility of  shareholders  in  such  companies  to  the  extent  of  their  shares.  This 
treat  question  was  tried  about  the  middle  of  last  century  in  the  case  of  the  Avon 
'ishery  Company.  The  doctrine  established  in  that  case  was,  that  there  is  a 
clear  distinction  between  the  case  of  a  joint-stock  company  and  that  of  a  com- 
pany trading  without  relation  to  a  stock.  That  in  the  former  the  managers  are 
liable  for  the  debts  which  they  contract,  while  each  partner  is  bound  to  make 
good  his  subscription.  That  there  is  no  ground  of  further  responsibility  against 
shareholders,  neither  on  their  contract,  nor  on  any  ground  of  mandate,  beyond 
their  share  ;  the  very  meaning  of  conferring  the  trade  to  a  joint-stock  being,  that 
each  shall  be  liable  for  what  he  subscribes,  and  no  farther.  That  in  ordinary 
partnership  there  is  a  universal  mandate  and  joint prapostura,  by  which  each 
partner  is  insiitor  of  the  whole  trade  to  an  unlimited  exteut,  each  being  liable 
m  solidum  for  the  company  debts.  The  decision  is  to  be  taken  as  fixing  the 
common  law  on  the  question." — 2  Bell.  Com.  628. 

2.  In  another  passage  Professor  Bell  observes,  "  Whether  the  eflfect  of  a  law- 
ful contract  entered  into  with  a  joint-stock  company  is  merely  to  confer  a  right 
against  the  common  stock,  or  also  to  raise  a  personal  responsibility  against 
every  partner,  has  never  occurred  to  be  determined,  since  the  case  of  the  Avon 
Fishery  Company  already  mentioned.  But  the  impression  very  strongly  is,  that 
were  such  a  question  to  be  raised,  the  personal  responsibility  would  be  held 
unlimited.  And  to  this  impression  the  act  of  1  Geo.  IV.  c.  67,  H.  9  and  10, 
regulating  the  mode  in  which  bankers'  societies  in  Scotland  may  sue  and  be 
sued,  gives  some  countenance." — 2  Bell,  Com.  630. 

3.  By  the  act,  1  Vic.  cap.  73,  the  crown  is  empowered  to  grant  letters  patent 
restricting  the  individual  liability  of  members  of  joint-stock  companies  to  such 
extent  as  may  be  declared  in  the  letters  patent ;  and  in  England  limited  liability 
may  now  be  obtained  by  joint-stock  companies  by  complying  with  the  provisions 
of  the  act,  18  and  19  Vic.  cap.  138,  but  this  act  is  at  present  not  applicable  to 
Scotland. 


*A   CLUB   IS   NOT   A   PARTNERSHIP,  NOT   BEING  A  TRADING  COM-  r*)rs%K-| 
PANY  OF  PERSONS  ENGAGED  IN  A  COMMUNITY  OP  PROFIT  AND  L  J 

LOSS,  AND  THE  MEMBERS  ARE  NOT  LIABLE  FOR  DEBTS  INCITBBED  BY  THE 
COMMITTEE  OF  MANAGEMENT  FOR  WORK  DONE,  OR  GOODS  SUPPLIED 
FOR  THE  USE  OP  THE  CLUB,  UNLESS  SUCH  COMMITTEE  HAD  AUTHO- 
RITY TO  PLEDGE  THE  PERSONAL  CREDIT  OF  THE  MEMBERS  OF  THE 
CLUB. 

FLEMYNG   v.    HECTOR. 

Mich.  Term,  1836.— B.     2  Mees.  &  Wei.  172. 

These  were  actions  brought  against  the  several  defendants  for  work 
done,  and  goods  supplied,  for  the  use  of  the  late  "  Westminster  Reform 
Club,"  of  which  the  defendants  were  members,  under  the  following  cir- 
cumstances : — 

The  Westminster  Reform  Club  was  established  in  London  in  the  year 
1834,  for  the  ordinary  purposes  of  the  clubs  existing  at  the  west  end  of 
the  town,  and  on  a  similar  footing,  except  that  the  members  were  to  be 
chosen  from  among  those  professing  political  opinions  in  accordance  with 
the  principles  of  the  Reform  Act. 
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At  a  general  meeting,  held  on  the  23d  of  May,  1835,  certain  rules 
were  agreed  upon  for  the  regulation  of  the  club,  which  were  printed,  and 
of  which  the  following  only  are  material  to  be  noticed  : — 

«  6.  That  the  entrance-fee  on  admission  to  the  club  shall  be  ten  gui- 
neas, and  the  annual  subscription  five  guineas. 

"  8.  That  if  the  annual  subscription  be  not  paid  within  two  months 
from  the  14th  of  April,  the  defaulter  shall  cease  to  be  a  member  of  the 
club. 

I'  10.  That  [certain  persons  therein  mentioned]  should  be  trustees  for 
the  club. 

"  19.  That  there  should  be  a  committee  to  manage  the  affairs  of  the 
club,  consisting  of  thirty  members,  to  be  chosen  by  vote  at  a  general 
meeting  of  the  club. 

"  22.  That  there  should  be  two  general  meetings  of  the  club  in  each 
year. 

r*'i8fiT  *"  ^^"  '^^^^  ^*  ^'^'^^  iheetings  an  ample  statement  of  the  affairs 
L  ■  J  of  the  club  should  be  presented,  signed  by  the  chairman  of  the 
committee  and  the  secretary,  and  such  statement  should  be  exhibited  in 
the  coffee-room  for  examination,  seven  days  previous  to  the  meeting. 

"  28.  That  all  members  be  expected  to  discharge  their  club  bills  day 
by  day,  the  steward  having  positive  orders  not  to  open  accounts  with  any 
individual,  and  being  authorized  to  refuse  to  continue  to  supply  parties 
neglecting  to  pay  what  they  may  owe,  after  payment  is  requested." 

A  committee  had  been  chosen  on  the  first  formation  of  the  club,  who 
took  a  furnished  house  in  Great  Greorge  Street  for  its  use  at  a  rent  of 
1000  guineas  per  annum.  Until  the  above  rules  were  promulgated  there 
were  no  written  or  printed  rules ;  but  resolutions  were  passed  from  time 
to  time  by  the  committee  for  the  regulation  of  the  society.  The  club 
was  dissolved  in  February,  1836,  and  the  members  were  called  upon  to 
pay  a  sum  of  eleven  guineas  each,  in  discharge  of  its  liabilities.  The 
defendants,  among  other  members,  refused  to  pay  this  sum,  and  these 
actions  were  in  consequence  brought  against  them. 

Flemyng  v.  Hector,  which  was  tried  at  the  last  Surrey  assizes,  before 
Lord  Abinger,  C.  B.,  was  an  action  by  the  plaintiff,  a  wine-merchant, 
for  wines  supplied  to  the  club  during  the  whole  period  of  its  existence. 
It  appeared  that  the  defendant  was  elected  a  member  in  April,  183o, 
and  paid  his  entrance  money  and  subscription,  and  continued  to  frequent 
and  dine  at  the  club  until  its  dissolution ;  it  was  proved  also  that  he  was 
in  the  habit  of  asking  for  «  Flemyng's  wine."  Two  sums  had  been  paid 
by  order  of  the  committee  to  the  plaintiff  on  account  of  his  bill,  after  the 
defendant  was  admitted  a  member,  which  were  more  than  suflScient  to 
satisfy  the  amount  of  the  wine  supplied  while  the  defendant  was  a  mem- 
ber ;  but  they  were  not  specifically  appropriated,  and  the  plaintiff  applied 
them  in  satisfaction  of  the  earlier  items  of  his  account.  It  was  contended 
fot  the  defendant,  first,  that  he  was  not  liable  at  all  merely  as  a  member 
«f  the  club ;  secondly,  that  at  all  events  the  damages  ought  to  be  nomi- 
nal, the  payments  being  a  satisfaction  of  the  plaintiff's  demand  as  against 
r*'i87T  ^^^  defendant.  The  *lord  chief  baron  expressed  an  opinion 
L        -I  against  the  defendant  on  both  points,  and  under  his  direction  a 
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verdict  was  found  for  the  plaintiff  for  the  full  amount  claimed,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit ;  and  on  a 
former  day  of  this  term,  Thesiger  obtained  a  rule  nisi  accordingly, 
against  which  cause  was  shown  by  Andrews,  Serjt.,  Sir  W.  Follett,  and 
Montagu  Chambers ;  and  Thesiger  and  Piatt  were  heard  in  support  of 
the  rule. 

Adams  v.  O'Urien,  which  was  also  tried  before  the  lord  chief  baron 
at  the  same  assizes,  was  an  action  by  ironmongers,  who  had  supplied 
stoves  and  other  ironwork,  and  let  knives  and  forks,  &c.,  to  hire  for  the 
use  of  the  club.  The  defendant  was  proved  to  have  attended  very  fre- 
quently; and  it  was  shown  that  the  committee  made  out  a  statement  of 
the  affairs  and  liabilities  of  the  club,  in  which  the  plaintiff's  claim  was 
inserted,  and  that  it  was  hung  up  in  the  coffee-room.  In  this  case  also 
a  verdict  was  directed  for  the  plaintiff,  the  same  leave  being  reserved  as 
in  the  former  case.  Piatt  obtained  a  rule  for  a  nonsuit  accordingly ; 
Andrews,  Serjt.  and  Chambers,  showed  cause,  and  Piatt  supported  the 
rule. 

While  these  rules  were  pending,  the  case  of  Adams  v.  Kippon,  which 
was  an  action  by  the  same  plaintiffs,  and  of  the  same  nature  as  that  of 
Adams  v.  O'Brien,  was  tried  before  Bolland  B.,  at  the  sittings  in  Mid- 
dlesex. It  appeared  that  Mr.  Kippon,  besides  being  a  member  of  the 
club,  had  been  named  and  chosen  one  of  the  committee;  but  he  was  not 
proved  to  have  acted  in  that  character,  or  to  have  taken  any  part  in  the 
proceedings  of  the  club.  Application  had  also  been  made  to  him  to 
become  one  of  the  trustees,  to  which  he  consented ;  but  he  was  not  ap- 
pointed. Evidence  was  given  of  a  conversation  between  the  defendant 
and  the  plaintiff's  attorney,  in  which  the  former  stated  that  he  knew  he 
was  liable,  but  he  had  paid  a  sum  of  money  already,  and  would  pay  no 
more,  but  would  defend  any  action  that  might  be  brought  against  him. 
It  appeared  that  he  did  not  pay  his  subscription  for  the  year  1835-6, 
until  after  the  expiration  of  two  months  from  the  14th  April,  1835 ;  and 
it  was  contended  that  hfi  thereby  ceased  to  be  a  member  of  *the  |-;fKnQ-| 
club  from  that  day,  and  was  therefore,  at  all  events,  not  liable  in  L  J 
respect  of  any  goods  subsequently  supplied.  The  learned  judge  consi- 
dered himself  bound  by  the  rulings  in  the  previous  cases  to  direct  the 
jury  that  the  defendant  was  liable  as  a  member  of  the  club ;  and  he  left 
the  question  to  them  whether  he  continued  a  member  for  more  than  the 
first  year.  The  jury  found  that  he  was  a  member  for  one  year  only,  and 
gave  a  verdict  accordingly  for  £7,  10s.,  the  amount  of  goods  furnished 
within  that  period.  His  lordship  gave  leave  to  move  to  enter  a  nonsuit, 
and  such  rule  having  been  obtained,  Erie  and  Chambers  showed  cause, 
and  Piatt  was  heard  in  support  of  it. 

The  following  is  the  substance  of  the  arguments  urged  on  either  side 
in  the  several  cases  : — 

For  the  Plaintiffs. — The  rules  can  be  made  absolute  only  on  the 
ground  that  there  was  no  evidence  to  go  to  the  jury  of  the  defendants' 
liability.  The  ruling  of  the  lord  chief  baron  at  the  trial,  that  every 
member  of  a  club  is  prima  /acieli&hle  for  goods  supplied  for  the  common 
benefit  of  the  club,  is  supported  by  the  established  practice  at  Nisi  Prius 
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for  many  years.  The  case  may  be  considered  either  as  one  of  partner- 
ship and  joint  liability,  or  one  of  principal  and  agent.  The  members 
are  associated  together  for  a  common  purpose,  and  for  that  purpose  have 
a  common  house  of  meeting  j  not  certainly  for  the  profit,  but  for  the 
common  advantage  and  gratification  of  them  all.  Wherever,  therefore, 
a  contract  is  entered  into  by  any  of  them,  in  promotion  of  the  common 
purpose,  all  the  members  are  liable.  These  orders,  having  been  given 
by  the  committee,  were  consequently  binding  on  the  members  generally, 
for  whose  benefit  they  were  given.  But  if  the  case  cannot  be  considered 
strictly  as  one  of  partnership,  it  was  one  of  principal  and  agent.  The 
committee,  who  are  delegated  by  the  whole  body  of  the  members  to 
manage  the  aff'airs  of  the  club,  acting  in  the  name  and  on  the  account  of 
all  the  members,  must  of  necessity,  from  the  nature  of  the  institution, 
have  a  discretionary  power  vested  in  them  to  make  contracts  with  the 
tradesmen  who  are  supplying  the  club  with  necessaries,  and  for  the  pur- 
pose of  such  contracts  to  pledge  the  credit  of  the  association.  Here  the 
r*'^SQT  ^''**  ^''^P  **'^'^^'*  ^^^  'o  contract  for  the  hire  of  a  house  and  the 
L  -1  use  of  furniture,  at  a  rent  of  £1000  a-year,  at  a  period  when  it 
does  not  appear  that  ten  members  had  joined  the  club.  That  shows  that 
the  funds  must  necessarily  have  been  insufficient  to  meet  liabilities  which, 
in  the  management  of  the  club,  and  in  the  very  outset  of  it,  it  was  essen- 
tial the  committee  should  incur ;  and  it  is  impossible  to  suppose  it  could 
be  intended  that  the  committee  should  be  personally  responsible.  As 
soon  as  a  man  becomes  a  member,  it  must  be  taken  that  he  impliedly 
gives  the  committee  authority  to  take  such  steps  as  were  necessary  to 
carry  the  objects  of  the  club  into  complete  effect.  But  even  supposing 
they  had  not  such  authority  originally  reposed  in  them,  yet,  as  the 
accounts  were  published  to  the  association,  and  it  was  thereby  made 
known  to  them  that  the  committee  had  made  these  contracts,  and  it  does 
not  appear  that  the  members  repudiated  or  made  any  objection  to  them, 
they  must  be  taken  to  have  ratified  the  acts  so  done  by  the  committee. 
With  reference  to  the  case  against  Mr.  Eippon,  it  was  urged  that,  as  he  was 
actually  appointed  one  of  the  committee,  he  must  be  held  bound  by  their 
acts ;  or  that,  at  all  events,  as  the  general  rules  were  not  in  existence 
during  the  period  for  which  he  was  found  by  the  jury  to  have  been  a 
member,  a  nonsuit  could  not  be  entered,  but  the  question,  whether  there 
was  an  implied  contract  by  him  through  the  committee,  ought  to  be  de- 
cided by  the  jury,  without  reference  to  the  rules.  The  following  cases 
were  referred  to  : — Delaunay  v.  Strickland,  2  Stark.  416 ;  Eaggett  v. 
Musgrave,  2  Car.  and  P.  556;  Eaggett  v.  Bishop,  2  Car.  and  P.  343; 
Kearsley  v.  Codd,  2  Car.  and  P.  408 ;  Maudsley  v.  Le  Blanc,  2  Car.  and 
P.  409;  Braithwaite  v.  Skofield,  9  B.  and  Cr.  401;  Vice  v.  Lady  Anson, 
7  B.  and  Cr.  409,  1  Man.  and  Ey.  113 ;  Burls  v.  Smith,  7  Bing.  705, 
5  M.  and  P.  735. 

For  the  Defendants. — This  clearly  cannot  be  considered  in  the  light 
of  a  partnership.  It  is  altogether  different  from  a  trading  or  joint  stock 
company ;  it  is  merely  the  case  of  an  association  of  a  number  of  gentle- 
men for  a  purpose  altogether  unconnected  with  any  community  of  profit 
or  loss;  each  furnishing  his  own  subscription  to  a  given  amount,  to  form 
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a  fund  *which  shall  be  available  for  all  the  purposes  of  the  asso-  r*t;qn-| 
elation.  Nor  is  this  a  case  in  which  the  members  of  the  club  L  J 
generally  can  be  considered  as  principals,  contracting  through  the  com- 
mittee as  their  agents.  The  rules  show  clearly  that  the  authority  of  the 
committee  was  limited  to  managing  the  affairs  of  the  society,  by  means 
of  the  fund  provided  for  them  by  the-  subscriptions.  They  had  no 
authority,  therefore,  to  incur  debts  on  the  credit  of  the  individual  mem- 
bers }  they  ought  not  to  have  made  contracts  beyond  the  limit  of  the 
subscriptions  in  hand.  It  is  said  that  the  exhibiting  of  the  accounts  in 
the  club-house  is  evidence  that  the  members  recognized  the  contracts 
therein  mentioned ;  but  it  could  not  be  thence  inferred  that  the  com- 
mittee had  exercised,  in  making  such  contracts,  an  authority  larger  than 
that  vested  in  them  by  the  rules.  The  plaintiffs  were  bound  clearly  to 
make  out,  by  affirmative  proof,  that  the  defendants  were  parties  to  the 
contract  by  themselves  or  their  agents.  The  cases  referred  to  were 
almost  all  cases  of  partnership  in  trade,  or  of  joint  stock  societies.  The 
decision  in  Delaunay  v.  Strickland,  which  is  the  only  one  at  all  resem- 
bling the  present,  proceeded  on  the  ground  of  the  plaintiff's  personal 
concurrence  in  the  order.  The  case  against  Mr.  Eippon  does  not  differ 
in  substance  from  the  others ;  for  although  he  was  named  on  the  com- 
mittee, it  appears  that  he  did  not  assume  the  office,  nor  interfere  in  any 
way  in  the  management  of  the  club. 

Lord  Abinqee,  C.  B. — I  am  free  to  own,  that  when  these  cases  were 
tried  before  me  at  G-uildford,  I  certainly  inclined  to  the  opinion  that  the 
defendant  was  liable ;  but  not  supposing  the  matter  to  be  so  clear  as  not 
to  be  worth  great  consideration,  I  reserved  the  point  fully  for  Mr.  Piatt, 
in  both  cases,  for  the  opinion  of  the  court.  I  had  thought,  but  without 
much  consideration,  at  the  Assizes,  that  these  sort  of  institutions  were  of 
such  a  nature  as  to  come  under  the  same  view  as  a  partnership,  and  that 
the  same  incidents  might  be  extended  to  them ;  that  where  there  were  a 
body  of  gentlemen  forming  a  club,  and  meeting  together  for  one  common 
object,  what  one  did  in  respect  of  the  society  bound  the  others,  if  he  had 
been  requested  and  had  consented  to  act  for  them.  Several  cases  have 
been  *oited  in  the  course  of  the  argument,  which  do  not  apply,  p^jtcqi-, 
with  the  exception  of  one  of  them,  to  societies  of  this  nature.  L  J 
Trading  associations  stand  on  a  very  different  footing.  Where  persons 
engage  in  a  community  of  profit  and  loss  as  partners,  one  partner  has  the 
right  of  property  for  the  whole;  so,  any  of  the  partners  has  a  right,  in 
any  ordinary  transaction,  unless  the  contrary  be  clearly  shown,  to  bind 
the  partnership  by  a  credit ;  he  might  accept  a  bill  of  exchange  in  the 
name  of  the  firm,  and  as  between  the  firm  and  strangers  the  partnership 
would  be  bound,  although  there  might  be  an  understanding  in  the  firm 
that  he  was  not  to  accept.  It  appears  to  me  that  this  case  must  stand 
upon  the  ground  on  which  the  defendant  put  it,  as  a  case  between  prin- 
cipal and  agent  j  and  I  am  the  more  inclined  to  look  at  it  in  that  light, 
by  an  observation  made  by  Mr.  Piatt  in  the  course  of  the  argument  yes- 
terday, on  the  subject  of  bills  of  exchange.  I  apprehend  that  one  of  the 
members  of  this  club  could  not  bind  another  by  accepting  a  bill  of  ex- 
change, acting  as  a  committee  man,  even  where  there  might  be  an 
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apparent  necessity  to  accept,  as  in  the  case  of  a  purchase  of  a  pipe  of 
wine  :  the  party  might  draw  a  bill,  but  I  do  not  think  he  could  accept 
the  bill  to  bind  the  members  of  the  club.  It  is,  therefore,  a  question 
here  how  far  the  committee,  who  are  to  conduct  the  affairs  of  this  club 
as  agents,  are  authorized  to  enter  into  such  contracts  as  that  upon  which 
the  plaintiffs  now  seek  to  bind  the  members  of  the  club  at  large ;  and 
that  depends  on  the  constitution  of  the  club,  which  is  to  be  found  in  its 
own  rules;  and  upon  two  of  the  cases,  those  that  were  tried  before  me  at 
Guildford,  looking  at  these  general  rules,  it  certainly  does  strike  me  that 
it  is  impossible  to  interpret  them  so  as  to  give  the  committee  the  power 
of  dealing  on  credit,  even  for  the  purposes  of  the  club.  It  appears  by 
the  rules,  that  every  member  is  to  pay  his  subscription  of  ten  guineas  as 
entrance-money  before  he  can  become  a  member,  and  a  yearly  subscrip- 
tion of  five  guineas ;  so  that  by  the  provisions  of  the  club,  there  is  to  be 
a  fund  in  hand  in  order  to  bear  the  expenses.  But  then,  again,  every 
member  who  makes  use  of  the  club,  who  either  eats  or  drinks  there,  or 
takes  any  sort  of  refreshment,  is  to  pay  ready  money.  That  shows  again 
that  the  club  was  not  disposed,  and  not  intended,  to  have  any  transac- 
r*'iQ9n  *^°°^  *°°  credit,  even  with  its  own  members;  and  it  also  shows 
L  "'-•  that  care  was  taken  to  provide  ready  money  to  meet  every  ex- 
pense, so  that  if  a  party,  or  a  gentleman  of  the  club,  were  to  order  any 
particular  thing  that  the  club  did  not  contain,  he  is  to  pay  for  it  instanter; 
so  that  no  occasion  was  expected  to  be  necessary  for  the  committee's 
pledging  the  credit  of  the  club,  or  even  their  own.  Under  these  circum- 
stances, as  the  rules  of  the  club,  which  are  in  writing,  must  be  taken  to 
form  the  constitution  of  the  club,  and  are  to  be  construed  as  matters  of 
law,  I  do  not  see  what  there  was  to  go  to  the  jury, — I  do  not  see  any- 
thing in  these  rules  of  which  the  jury  are  to  be  the  judges.  The  words 
are,  "to  manage  the  affairs  of  the  clnb," — the  question  then  is,  what  the 
affairs  of  the  club  are.  They  are  to  have  in  their  hands  a  subscription, 
and  they  are  to  take  care  that  every  member  pays  it  before  he  comes 
into  the  club,  and  pays  for  everything  he  has  in  the  club.  It  therefore 
appears  that  the  members  in  general  intended  to  provide  a  fund  for  the 
committee  to  call  upon.  I  cannot  infer  that  they  intended  the  com- 
mittee to  deal  upon  credit,  and  unless  you  infer  that  that  was  the  inten- 
tion. How  are  the  defendants  bound  ?  It  is  very  true  that  an  order  was 
made  to  pay  Mr.  Flemyng  so  much  on  account,  but  the  moment  you  state 
the  case  as  one  of  principal  and  agent,  you  see  that  something  more  was 
necessary  in  order  to  fix  the  defendant  than  the  mere  fact  that  the  com- 
mittee did  not  pay  the  money  the  moment  they  ordered  the  wine.  It  has 
been  decided  in  several  cases,  that  where  a  party  gives  his  agent  money 
to  obtain  goods,  which  the  ag^nt  obtains  on  credit,  the  principal  is  not 
liable;  so  that,  even  if  the  defendant  knew, — supposing  that  he  was  to  be 
presumed  to  know  from  the  books  of  the  committee, — that  there  was  a 
payment  made  to  Flemyng,  yet  there  is  no  account  by  which  it  has  been 
proved  that  the  committee  had  no  money  to  pay  it ;  there  has  nothing 
been  proved  which  is  required  to  be  proved  in  order  to  fix  the  principal. 
Suppose-  a  man  gives  money  to  his  coachman  to  enable  him  to  purchase 
hay  and  corn, — if  the  coachman  takes  the  money  and  obtains  the  things 
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either  on  his  own  or  his  master's  credit  having  the  money  in  his  pocket, 
his  master  is  not  bound ;  but  if  no  money  has  been  given,  we  must  suppose  it 
matter  of  necessity,  and  that  he  did  buy  on  his  master's  credit.  It  appears 
*then,  there  is  no  evidence  to  show  that  at  the  time  this  wine  r*cqq-i 
was  ordered,  or  the  sum  of  £100  paid,  the  committee  had  not  L  -• 
funds  in  hand,  or  at  least  Mr.  Hector  had  no  reason  to  suppose  they  had 
funds  in  hand.  .If  they  had,  it  was  immaterial  to  him  whether  they  chose 
to  pay  immediately,  or  whether  they  rather  chose  to  pay  at  stated  periods. 
I  therefore  think,  upon  these  grounds,  that  in  both  these  cases  there 
ought  to  be  a  nonsuit  entered.  With  respect  to  the  case  tried  before  my 
brother  Bolland,  the  only  difficulty  I  see  in  that  case  is  Mr.  Kippon's 
saying  to  the  attorney's  clerk  that  he  might  be  liable,  but  that  he  would 
take  the  opinion  of  a  court  of  law  upon  it ;  and  Mr.  Baron  Bolland, 
knowing  what  had  been  held  in  the  two  cases  that  were  tried  at  Guild- 
ford, declined  to  nonsuit  the  plaintiflF,  reserving  the  point  for  the  defend- 
ant's counsel;  and  he  then  left  to  the  jury  this  question  : — "  That  sup- 
posing Mr.  Eippon  to  be  liable  as  a  member  of  the  club,  then  the  ques- 
tion was,  Whether  what  he  had  said  to  the  attorney's  clerk  made  him  a 
member  beyond  the  period  of  the  14th  of  June,  or  whether  it  did  not  ?" 
The  jury  found  that  it  did  not,  and  that  he  was  only  a  member  up  to  the 
14th  of  June.  The  verdict  of  the  jury  was  plainly  founded  upon  this, — 
they  thought  him  liable  merely  by  being  a  member,  and  that  he  was  liable 
in  the  smaller  sum,  being  the  debt  incurred  during  that  time.  In  point 
of  fact,  I  think  there  was  nothing  to  leave  to  the  jury.  Supposing  I  am 
right  in  the  opinion  I  now  form,  the  mere  fact  of  his  being  a  member 
was  not  sufficient  evidence ;  the  conversation  he  had  with  the  attorney's 
clerk  shows  that  he  meant  to  dispute  his  liability  in  a  court  of  law,  and 
it  cannot  be  said  that  he  chooses  therefore  to  make  himself  liable.  I 
think,  therefore,  the  case  tried  before  my  brother  Bolland  must  follow 
the  same  course  as  the  others — that  judgment  of  nonsuit  must  be  entered. 
Now  it  may  be  said,  and  it  has  been  urged  very  properly,  and  I  own  it 
made  a  considerable  impression  upon  me,  that  it  never  could  have  been 
supposed  that  noblemen  and  gentlemen  forming  the  committee  in  a  vol- 
untary association  of  this  kind  would  consent  to  pledge  their  own  credit 
individually;  and  I  quite  agree  with  that  proposition  ;  but  I  think,  if  the 
committee  found  they  had  not  funds  sufficient  to  carry  the  purposes  for 
which  the  club  was  founded  into  eflFect,  namely,  that  *it  should  r^cnj^-i 
be  a  ready-money  affair,  they  ought  to  have  called  a  meeting,  and  L  J 
exposed  the  state  of  the  club,  and  called  upon  the  society  to  support 
them.  It  is  very  well  known  that  in  many  of  these  recent  establish- 
ments great  expense  has  been  incurred  by  building,  and  though  the  com- 
mittee may  have  signed  contracts  for  the  building,  yet  it  has  always  been 
done  after  a  general  meeting,  and  the  sense  of  the  whole  club  has  been 
taken  upon  it;  for  you  cannot  suppose  they  would  pledge  their  own  credit 
to  pay  the  builder's  bill.  So  in  these  cases,  if  the  subscriptions  of  the 
club  were  not  sufficient  to  enable  the  committee  to  furnish  the  provisions, 
— if  they  were  run  out, — it  appears  to  me  that  the  committee  ought  to 
have  called  the  club  together,  and  asked  for  a  further  subscription,  and 
have  said,  "  It  was  not  the  intention  of  the  club  that  we  should  make 
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ourselves  liable, — the  intention  of  the  club  was  to  supply  us  with  money 
beforehand," — that  is  what  the  committee  ought  to  have  done.  On  the 
whole,  I  am  of  opinion,  that  the  defendants  are  not  liable. 

Parke,  B. — I  am  entirely  of  the  same  opinion  with  the  lord  chief 
baron,  and  I  must  own,  that  since  I  have  heard  the  report  read,  and 
made  myself  acquainted  with  the  circumstances,  and  have  had  an 
opportunity  of  considering  the  rules  of  this  club,  which  form  its  true 
constitution,  I  have  not  entertained  a  doubt  as  to  the  non-liability  of  the 
defendants. 

This  is  an  action  brought  against  the  defendant  on  a  contract,  and  the 
plaintiff  must  prove  that  the  defendant,  either  himself  or  by  his  agent, 
has  entered  into  that  contract.  That  should  always  be  borne  in  mind 
in  cases  of  this  class ;  for  on  most  questions  of  this  kind  the  real  ground 
of  liability  is  very  apt  to  be  lost  sight  of.  As  the  defendant  did  not  enter 
into  the  contract  personally,  it  is  quite  clear  that  the  plaintiff  cannot  re- 
cover against  the  defendant,  unless  he  shows  that  the  person  making  the 
contract  was  the  agent  of  the  defendant,  and  by  him  authorized  to  enter 
into  the  contract  on  his  behalf;  and  the  question  is  in  this  case,  whether 
there  was  sufficient  evidence  to  go  to  the  jury  to  satisfy  them  that  the 
person  who  actually  ordered  these  goods  was  the  authorized  agent  of  the 
r*'iQM  defendant  in  making  the  contract;  and  that  really  is  the  *ques- 
L  -I  tion  in  all  cases  of  this  kind — in  all  cases  of  principal  and  agent, 
master  and  servant, — wherever  the  contract  is  not  made  personally  by 
the  defendant.  It  is  said  in  this  case  that  thex)rder  was  given  by  the 
committee,  and  that  they  were  the  agents  of  the  members  generally;  but 
the  question  is.  Whether  there  was  any  sufficient  evidence  to  go  to  the 
jury  that  they  were  authorized  by  the  defendants  to  enter  into  and  make 
these  particular  contracts  on  their  behall^?  In  the  case  of  Flemyng  v. 
Hector,  it  is  said  there  was  sufficient  evidence  of  one  fact,  namely,  that 
he  was  a  member  of  the  club,  and  next,  that  the  whole  of  the  debts  were 
debts  contracted  on  account  of  the  club ;  and  that  this  is  evidenced  by  the 
written  rules.  That  is  a  question  of  construction,  and  therefore  a  ques- 
tion of  law ;  and  it  is  upon  the  construction  of  these  rules  that  the  lia- 
bility of  the  defendant  depends,  so  far  as  the  case  depends  upon  his  being 
a  member  of  the  club  ;  and  both  these  cases,  of  Flemyng  v.  Hector,  and 
Adams  v.  O'Brien,  resolve  themselves  into  questions  of  construction  as 
to  the  meaning  of  the  original  rules  of  the  club.  It  appears  to  be  quite 
clear  that  the  club  was  formed  upon  ready-money  principles  ;  the  com- 
mittee did  however  enter  into  some  contracts  upon  credit,  and  it  is  said 
the  defendant  has  sanctioned  this, — of  which  there  is  no  evidence  at 
all;  and  the  case  could  go  to  the  jury  only  on  the  ground  of  there 
having  been  such  sanction  on  the  part  of  the  defendant.  First,  as  to  the 
construction  of  the  rules  of  this  club.  On  referring  to  these  rules,  it 
appears  to  be  clear,  that  the  intention  of  the  club  was  to  provide  a  fund, 
to  be  administered  by  the  committee,  and  to  provide  the  means  of  the 
society's  carrying  on  their  concerns,  without  the  necessity  of  dealing  on 
credit.  [His  lordship  read  the  5th,  6th,  7th,  and  28th  rules.]  It  is 
quite  clear,  from  the  provisions  of  these  rules,  that  the  society  contem- 
plated that  there  should  be  a  fund  in  hand  to  meet  the  expenses.     The 
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19th  rule,  whioli  is  relied  upon  as  ^ving  the  committee  authority  to  bind 
the  defendants,  only  provides  that  they  shall  manage  the  affairs  of  the 
club.  Now,  I  think  it  is  impossible  to  come  to  any  other  conclusion  on 
the  true  construction  of  these  rules,  than  that  all  the  committee  was  to 
do,  was  to  manage  the  fund  thus  supplied ;  and  if  they  chose  to  enter 
into  contracts  upon  credit  when  they  had  not  sufficient  funds,  that  is 
their  *own  affair.  There  is  no  evidence  in  the  ease  to  warrant  r^tno-i 
any  conclusion  that  a  society  of  this  nature  should  have  gone  on  L  J 
dealing  upon  credit :  all  the  committee  had  to  do  was,  either  to  pay  ready 
money,  or  not  to  enter  into  any  contract  until  they  had  money  in  hand ; 
or  if  they  chose  to  do  so,  it  was  mere  matter  of  convenience,  and  they 
were  not  to  suppose  they  were  binding  the  members  individually  to  pay, 
for  they  had  the  means  of  payment  in  their  hands.  I  have  no  doubt 
that  is  the  true  construction  to  be  put  upon  the  written  documents. 
There  is  no  evidence  to  show  that  the  defendant  had  given  authority  to 
the  committee  to  act  as  his  agents,  so  as  to  render  him  liable  on  a  con- 
tract of  this  kind;  and  it  should  be  shown  affirmatively  by  the  plaintiff, 
that  he  had  assented  to  their  trading  in  a  different  manner  from  that 
which  is  contemplated  by  the  rules.  The  only  thing  given  in  evidence 
was  an  order  to  pay  a  sum  of  money  on  account,  on  behalf  of  the  mem- 
bers of  the  club,  to  Mr.  Flemyng,  but  the  defendant  is  not  proved  to 
have  sanctioned  this;  and  even  if  he  had,  there  is  no  proof  that  he  knew  at 
the  time  that  the  committee  were  not  in  funds  when  they  entered  into 
the  contract.  The  committee  might  at  any  time,  pursuant  to  their  ori- 
ginal authority,  have  entered  into  a  contract  for  the  purchase  of  wine, 
when  they  had  money  in  the  banker's  hands,  and  there  is  no  proof  they 
had  not,  at  the  time  of  the  alleged  contract,  money  in  hand,  or  if  they 
had  not,  that  the  defendant  knew  anything  of  it.  The  inference  sought 
to  be  drawn  rests  altogether  on  the  ground  of  the  committee's  not  deal- 
ing in  the  way  they  ought  to  deal ;  but  if  that  is  to  vary  the  authority 
given  by  the  original  rules,  it  ought  to  be  shown  affirmatively  that  the 
defendant  did  know  and  sanction  it.  It  seems  to  me,  therefore,  that  the 
two  cases  of  Flemyng  v.  Hector,  and  Adams  v.  O'Brien,  stand  on  the 
same  footing,  and  that  a  nonsuit  ought  to  be  entered  in  both.  With  re- 
gard to  the  other  case,  the  question  in  fact  comes  to  the  same  point.  It 
appears  that  Mr.  Rippon  was  named  on  the  committee,  but  it  is  not  shown 
that  he  ever  acted  as  a  committee-man,  or  sanctioned  his  being  so  named, 
and  that  ground  of  liability  therefore  falls  to  the  ground.  It  appears 
also  that  he  was  a  member  before  these  regulations  were  published ;  but 
the  only  piece  of  evidence  in  the  case  that  seemed  at  all  to  affect  him, 
*was  that  on  which  the  chief  baron  has  observed,  viz.,  that  when  r*cQ'7-i 
applied  to  by  the  clerk  of  the  plaintiff's  attorney,  Mr.  Rippon  said  L  J 
he  knew  he  was  a  member  of  the  club,  and  as  such  liable;  but  I  think 
that  imports  nothing  more  than  that  he  knew  he  was  a  member  of  the 
club,  as  he  had  paid  his  subscription  for  the  second  year  as  well  as  the 
first;  and  then  as  to  his  liability,  it  is  nothing  more  than  the  expression 
of  his  opinion,  first,  of  his  being  a  member  of  the  club,  and  secondly, 
of  his  liability,  in  which  he  is  wrong.  Indeed,  in  the  very  same  breath, 
he  says  he  will  defend  any  action  that  may  be  brought  against  him,  and 


412  ROSS    ON    COMMBECIAL    LAW. 

have  the  question  settled.  It  seems  to  me,  therefore,  that  the  case  of 
Adams  v.  Bippon  differs  in  no  respect  from  the  others,  and  all  the  cases 
resolve  themselves  into  questions  of  law  as  to  the  construction  of  these 
rules  and  regulations.  I  am  of  opinion,  for  the  reasons  I  have  given, 
that  the  defendants  are  not  liable. 

Alderson,  B. — I  am  of  the  same  opinion.  This  question  turns 
simply  on  the  authority  which  the  parties  who  made  the  contracts  had 
to  pledge  the  credit  of  the  defendants  to  the  plaintiffs.  Taking  it  that 
the  committee  have  made  the  contract,  and  that  they  are  by  the  rules  of 
the  society  authorized  to  manage  the  affairs  of  the  club,  it  may  follow 
from  that  that  the  defendants  have  given  authority  to  the  committee  to 
discharge  the  contract  out  of  the  funds  in  their  hands ;  but  it  is  con- 
tended on  the  part  of  the  committee  that  they  had  a  right  to  pledge  the 
personal  credit  of  the  members,  and  therefore  to  make  these  defendants 
liable.  I  think  they  have  not.  When  I  come  to  look  at  the  rules  of 
the  club,  which  are  to  be  the  guide  by  which  we  are  to  act,  and  which 
constitute  the  only  authority  the  committee  had,  I  do  not  find  anything 
to  lead  me  to  the  conclusion  that  the  authority  of  the  committee  extended 
to  the  right  of  pledging  the  personal  liability  of  any  of  the  members  of 
it ;  on  the  contrary,  I  find  the  members  of  the  club  carefully  provided  a 
fund,  which  was  to  be  collected  before  they  became  members  of  the  club, 
and  having  collected  that  fund,  and  provided  it,  the  committee  are  to 
manage  it.  Then  what  is  it  the  committee  are  to  manage  ?  Why,  the 
fund  so  provided,  and  to  manage  the  club  upon  those  terms.  If  that 
r*'iQ81  *^^  ^°'  *^®  committee  are  not  authorized  to  pledge  the  credit  of 
L  J  individual  members ;  and  if  they  do  deal  on  credit,  it  is  their 
own  affair,  done  on  the  faith  of  the  money  in  their  hands,  which  would 
enable  them  to  pay  their  accounts.  It  seems  to  me  there  is  no  pretence 
for  saying,  in  this  case  of  Adams  v.  Bippon,  (which  is  the  only  one  I 
have  heard,  and  the  only  one  I  shall  enter  into  on  the  present  occasion,) 
that  the  defendant  is  liable.  With  respect  to  the  others,  I  agree  in  the 
general  principles  laid  down  by  the  rest  of  the  court,  and  I  have  no 
doubt  the  application  of  those  principles  is  correct. 

Gtjrney,  B. — I  entirely  concur  in  opinion  with  the  rest  of  the  court, 
though  I  was  at  first  disposed  to  think  the  defendant  was  liable.  That 
impression  arose  out  of  decisions  which,  upon  examination,  appear  to 
have  been  founded  in  an  erroneous  application  of  the  law  on  the  subject 
of  partnership.  The  discussion,  however,  which  has  taken  place  in  this 
case,  has  convinced  me  that  this  is  not  the  case  of  a  partnership,  but  of 
principal  and  agent;  and  being  a  case  of  principal  and  agent,  it  is  in- 
cumbent on  the  plaintiff  to  establish  that  there  was  an  agency,  and  that 
from  the  members  at  large,  to  procure  goods  upon  credit.  I  am  now 
fully  convinced,  taking  it  on  the  regulations  of  the  club,  that  there  is 
not  such  an  agency  here,  There  is  one  fact  established,  namely,  that 
immediate  payment  was  expected  from  every  member ;  and  the  com- 
mittee could  deal  with  those  funds  in  providing  all  the  necessaries  re- 
quired for  the  purposes  of  the  club ;  and  if  they  were  called  upon  to  do 
more,  they  ought  to  have  applied  for  further  authority.     I  concur  there- 
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fore  in  opinion  with  the  rest  of  the  court,  that  in  all  the  three  cases 
judgment  of  nonsuit  should  be  entered. 

Alderson,  B.,  then  added,  that  Bolland,  B.,  had  intimated  his  con- 
currence in  the  opinions  about  to  be  delivered  in  these  cases,  before  he 
left  the  court. 

Bules  absolute. 


*WHEEE  A  PROJECTED  SCHEME  OP   PARTNERSHIP  PROVES  ABOE-  r*cqQT 
TIVE,  THE  EXPENSE  INCURRED   IN   ORIGINATING  THE  SCHEME  L  J 

PALLS  UPON  THE  ORIGINAL  PROJECTORS,  AND  NOT  UPON  PARTIES  WHO 
HAVE  INTIMATED  THEIR  CONSENT  TO  BECOME  PARTNERS  IN  THE 
SCHEME,  AND  HAVE  ADVANCED  MONEY  ON  THE  FAITH  OP  IT  BEING 
PROCEEDED  WITH. 

NOCKELS   V.   CROSBY. 
Hilary  Term,  1825.— E.     3  B.  &  0.  814.    Eng.  Com.  Law  Reps.,  vol.  10. 

Assumpsit  for  money  had  and  received.  Defendant  pleaded  the 
general  issue,  and  paid  £252,  lis.  into  court.  At  the  trial  before 
Abbott,  C.  J.,  at  the  London  sittings  after  Hilary  Term,  1824,  a  verdict 
was  found  for  the  plaintiff  for  £47,  15s.,  subject  to  the  opinion  of  the 
court  upon  the  following  case  : — 

The  defendants  were  the  directors  of  a  scheme  called  the  "  British 
Metropolitan  Tontine."  A  printed  paper  was  circulated  with  their 
authority,  stating  (amongst  other  things)  that  to  effect  the  objects  of  the 
scheme  it  was  proposed  to  receive  subscriptions  of  ten  shillings  a  week 
from  each  member  for  the  period  of  one  year,  viz.,  from  the  1st  of  Janu- 
ary, 1821,  to  the  1st  of  January,  1822,  and  that  the  total  amount  of  such 
year's  subscription  should  be  deemed  a  share,  and  all  such  shares  form 
one  capital  or  joint  stock  of  the  company,  with  benefit  of  survivorship ; 
that  the  amount  of  the  subscriptions  would  be  vested  in  the  names  of 
the  trustees,  and  from  time  to  time  laid  out  in  government  or  other  secu- 
rities, the  net  proceeds  and  interest  of  which  would  be  equally  divided 
among  all  surviving  shareholders  twice  in  every  year ;  that  members 
were  to  subscribe  their  names  to  the  company's  rules  and  regulations  at 
the  time  of  opening  their  subscriptions,  or  at  any  subsequent  convenient 
time,  and  to  abide  thereby ;  that  the  management  of  the  company  was 
vested  in  eight  directors;  and  that  at  the  expiration  of  the  year  every 
subscriber  would  receive  a  shareholder's  ticket,  which  would  be  saleable 
or  transferable.  The  above  was  the  paper  referred  to  in  the  following 
agreement,  which  was  signed  by  the  plaintiff  and  several  other  persons  : — 
it  We  whose  names  are  hereunder  subscribed  do  hereby  consent  and 
*agree  to,  and  with  the  present  and  any  future  directors  of  the  r:^(^Qn-] 
British  Metropolitan  Tontine  as  follows  : — First,  we  do  each  of  •■        J 
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US  agree  to  become  subscribers  thereto,  and  to  take  such  numbers  of 
shares  upon  such  life  or  lives  as  is  or  are  set  forth  against  our  respective 
names ;  secondly,  we  do  acknowledge  the  plan  or  prospectus  hereto 
annexed  to  contain  the  nature  and  intent  of  the  said  Tontine,  so  far  as 
the  same  is  therein  expressed,  and  do  ratify  the  same  in  every  respect, 
and  agree  to  abide  thereby ;  thirdly,  we  do  agree  to  ratify  and  confirm  all 
rules,  laws,  and  regulations  passed,  or  which  shall  at  any  time  hereafter 
pass,  for  the  further  promotion,  direction,  management,  and  carrying 
into  effect  the  said  Tontine,  and  to  sign  any  deed  or  deeds  to  that  effect ; 
fourthly,  we  do  agree  to  pay  our  subscriptions  for  one  year."  An 
account  was  opened  with  Glyn  and  Co.,  bankers  in  London,  entitled 
"  British  Metropolitan  Tontine."  The  plaintiff  paid  two  sums  of  money, 
amounting  together  to  £308, 6s.,  to  the  aforesaid  account  at  Messrs.  Glyn 
and  Co.'s.  Various  other  subscribers  to  the  Tontine  paid  sums  of  money 
to  the  said  account,  amounting  in  the  whole,  with  the  plaintiff's  payments, 
to  £737,  10s.  6d.  In  the  books  of  the  Metropolitan  Tontine  the  follow- 
ing resolutions  are  entered : — 

"  General  Resolutions  of  the  19th  January,  1821. 

"  First,  that  the  books  of  the  Tontine  be  opened  to  receive  subscrip- 
tions, and  that  no  less  than  £2  per  share  shall  be  received  in  the  first 
instance,  being  for  the  first  monthly  subscriptions. 

"  Secondly,  that  the  affairs  and  entire  management  of  the  concerns  of 
the  Tontine  be  vested  in  eight  directors,  any  three  of  whom  to  be  a  suffi- 
cient quorum  for  the  purpose  of  transacting  business. 

"  Thirdly,  that  James  Pope  be  appointed  secretary  and  solicitor  to 
the  directors  of  the  Tontine,  and  that  for  such  secretaryship  he  be  paid 
such  yearly  salary  as  the  present  or  any  future  directors  may  think  fit. 

"  Fourthly,  that  all  moneys  to  be  received  under  or  in  virtue  of  the 
Tontine  be  paid  into  the  hands  of  the  treasurer  or  treasurers  thereof, 
and  that  no  moneys  be  drawn  for  or  paid  by  the  treasurer  or  treasurers 
unless  by  draft,  to  be  signed  by  not  less,  than  three  of  the  directors. 
r*fiOn  *"  Fifthly,  that  the  directors  do,  as  often  as  occasion  may 
L  -I  require,  place  out  at  interest,  in  the  names  of  the  trustees,  in 
government  or  other  securities,  all  sums  of  money  remaining  in  the  hands 
of  tbe  treasurer." 

"  30th  August,  1822. 

"  Eesolved  by  a  quorum  of  the  directors  present,  that  there  not  being 
a  sufficient  sum  subscribed  to  warrant  the  further  prosecution  of  the 
scheme,  the  subscribers  have  returned  to  them  the  amount  of  the  sub- 
scriptions less  the  expenses  attending  the  same,  and  that  such  expenses 
be  ascertained  at  another  meeting  of  the  directors  to  be  held  at  the 
secretary's  house  the  6th  of  September  next." 

"  Old  Bethlem,  Gth  September,  1822. 

"  Resolved  by  a  quorum  of  the  directors  present,  that  the  expenses 

attending  the  prosecuting  the  scheme  of  the  Tontine  do  amount  to  the 

sum  of  £8,  19s.  Id.  per  share,  and  that  each  subscriber  do  have  the 

amount  of  his  subscription  returned,  less  the  said  £8, 19s.  7d.  per  share." 

On  the  27th  of  May  1822,  the  plaintiff  wrote  to  the  directors,  request- 
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ing  to  have  bis  money  returned  immediately,  and  said,  lie  understood 
it  was  to  be  returned  subject  to  some  small  charge,  and  he  did  not  then 
make  any  objection  to  the  charge. 

On  the  25th  of  July,  1822,  he  again  wrote,  and  complained  of  the 
delay  in  returning  his  money;  and  that  he  had  "been  put  off  from  time 
to  time  in  consequence  of  charges  attending  the  concern." 

In  September,  1822,  several  cheques,  signed  by  the  defendants,  were 
drawn  on  Glyn  and  Co.  for  different  sums,  amounting  in  the  whole  to 
the  said  sum  of  £737,  10«.  6d.,  which  cheques  were  paid  by  them  from 
the  money  paid  into  the  aforesaid  account.  One  of  such  cheques  for 
£252,  11».  was  made  payable  to  the  plaintiff  or  bearer,  and  placed  by  the 
defendants  in  the  hands  of  Mr.  Pope,  the  secretary,  with  instructions  to 
deliver  it  to  the  plaintiff;  but  the  plaintiff  refused  to  accept  the  same  in 
satisfaction  of  his  claim,  and  the  said  Mr.  Pope,  without  the  know- 
ledge or  authority  of  the  said  defendants,  paid  the  said  cheque  into  his 
own  private  account  at  the  Bank  of  England,  *throngh  which  r^ann-i 
the  same  was  presented  to  and  paid  by  Glyn  and  Co.  Previous  L  J 
to  the  commencement  of  the  present  action  the  plaintiff  had  sued  G.  C. 
Glyn,  one  of  the  partners  in  the  banking-house  of  Glyn  and  Co.,  for  the 
money  sought  to  be  recovered  in  this  action,  but  had  afterwards  discon- 
tinued that  suit.  On  the  trial,  Mr.  Pope,  the  secretary  of  the  Metro- 
politan Tontine,  being  called  as  a  witness  for  the  defentants,  stated,  that 
the  expenses  of  the  institution  amounted  to  £3,  19s.  7d.  a  share,  making 
£47,  i5s.  on  the  plaintiff's  twelve  shares ;  that  the  expenses  consisted 
in  stationary,  printing,  advertisements,  postages,  and  £75  paid  to  the 
witness  for  his  trouble;  that  he  explained  this  to  the  plaintiff,  and  offer- 
ed him  the  balance,  £252,  lis.,  which  he  refused;  that  none  of  the 
money  was  appropriated  to  their  own  use  by  any  of  the  defendants.  He 
further  stated,  that  the  money  paid  by  the  subscribers  was  not  laid  out 
at  interest,  but  remained  in  the  hands  of  the  bankers  with  whom  the 
account  was  opened,  and  that  the  defendant,  George  Mitchell,  and  the 
witness  alone,  caused  the  prospectus  to  be  put  forth,  and  prosecuted  the 
scheme  themselves.  That  the  defendant,  Crosby,  was  not  a  subscriber, 
and  that  he  attended  one  meeting  only  when  the  cheques  were  signed. 

Campbell  for  the  plaintiff. — ^The  plaintiff  is  entitled  to  recover  back  the 
whole  sum  advanced.  The  consideration  upon  which  it  was  paid  failed ; 
the  money  was,  therefore,  in  the  hands  of  the  defendants  money  had  and  re- 
ceived to  the  plaintiff^s  use.  It  will,  perhaps,  be  urged,  as  a  defence,  that 
the  scheme  was  within  the  Bubble  Act,  6  Geo.  I.  c.  18 ;  but  first,  it  was  not 
so ;  and  even  if  the  court  should  think  it  was,  still  the  scheme  was  aban- 
doned, and  never  carried  in  any  degree  into  effect.  The  illegality  of  it, 
therefore,  cannot  alter  the  present  plaintiff's  rights.  This  was  not  within 
the  Bubble  Act,  it  was  not  to  carry  on  any  wild  trading  speculation, 
which  manifestly  tended  to  the  prejudice  of  the  subscribers,  but  was  a 
mere  association  to  contribute  money  with  a  benefit  of  survivorship. 
But  even  if  this  were  otherwise,  the  plaintiff  would  be  entitled  to  recover. 
When  a  person  sues  to  recover  back  money  paid  on  a  consideration  that 
has  failed,  then  it  is  money  had  and  received  to  his  use,  and  the  nature 
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r*Rn!n  *°^  *^^  consideration  is  out  of  the  question,  Farmer  v.  Eussell,  1 
L  ""*^J  B.  and  P.  296.  If  money  paid  to  a  stakeholder  on  an  illegal  wager 
is  paid  over,  it  cannot  be  recovered  back  ;  but  the  rule  is  otherwise  if 
the  money  has  not  been  paid  over,  Cotton  v.  Thnrland,  5  T.  R.  405 ; 
Smith  V.  Bickmore,  4  Taunt.  474.  Here  the  defendants  took  no  steps 
towards  the  performance  of  the  contract  upon  which  the  money  was  paid 
in.  It  remained  wholly  unproductive  from  January,  1821,  till  August, 
1822,  when  the  scheme  was  abandoned;  the  plaintiff  is  therefore  entitled 
to  recover  back  the  whole  sum  advanced.  [Holroyd,  J. — Suppose  five 
persons  enter  into  partnership,  and  contribute  £1000  each,  they  after- 
wards find  the  concern  Ji  losing  one,  and  put  an  end  to  it,  can  any  one 
maintain  an  action  against  the  others  for  his  share?!  Perhaps  notj  but 
this  is  a  different  case ;  at  most  it  was  only  a  proposed  partnership,  and 
nothing  was  done  towards  carrying  it  into  effect;  and  it  is  most  fit  that 
those  persons  who  proposed  the  scheme  should  bear  the  expenses.  Be- 
sides, the  directors  had  no  power  to  make  a  resolution  to  deduct  the 
expenses  out  of  the  moneys  contributed  ;  they  had  power  to  make  reso- 
lutions for  carrying  on  the  concern,  but  not  for  the  abandonment  of  it ;  the 
plaintiff,  therefore,  was  not  bound  by  the  resolution  in  question. 

H.  Lawes,  contra. — The  defendants  are  clearly^  entitled  to  deduct  the 
money  in  dispute  from  the  amount  paid  in  by  the  plaintiff.  They  did 
not  warrant  that  the  concern  would  answer,  but  only  proposed  that  it 
should  be  tried,  and  the  abandonment  of  the  scheme  was  with  the  plain- 
tiff's assent.  That  appears  from  his  letters,  which  were  written  before 
the  resolution  to  put  an  end  to  the  concern  was  made.  They  also  show 
that  he  agreed  to  pay  his  proportion  of  the  expenses,  for  he  alludes  to 
the  proposed  deduction  of  part  of  his  money  to  pay  those  expenses,  and 
does  not  object  to  it.  But  it  does  not  appear  that  the  defendants  ever 
received  any  of  the  plaintiff's  money ;  they  only  gave  an  order  to  Pope, 
and  he  received,  and  now  has  the  money.  If  that  were  not  so,  still  this 
action  could  not  be  maintained.  All  the  shareholders  were  jointly  inter- 
ested in  the  funds  of  the  concern,  and  the  defendants  have  never  stated 
r*fi041  ^^^  account,  or  bound  themselves  to  pay  over  any  sum  *to  the 
L  -I  plaintiff.  [Baylet,  J. — Crosby  was  not  interested  in  the  money.] 
Then  the  action  was  improperly  commenced  against  him.  In  the  next 
place,  this  scheme  falls  within  the  6  Geo.  I.  c.  18,  §  18.  That  act  is 
not  confined  to  trading  speculations  j  and  here  books  were  opened  for 
public  subscriptions  ;  small  sums  were  collected,  amounting  in  the  whole 
to  a  large  sum,  the  shareholders  acted  as  a  corporation,  having  agreed  to 
be  bound  by  the  resolutions  and  bye-laws  of  the  directors,  and  the  shares 
were  to  be  transferable.  It  is  therefore  precisely  similar  to  that  which 
was  determined  to  be  illegal  in  Josephs  v.  Pebrer,  3  B.  and  C.  639. 
[Bayxby,  J. — It  might  be  intended  to  make  the  shares  transferable,  but 
in  fact  no  shares  were  ever  issued.]  The  intent  to  make  them  so  was, 
together  with  the  other  circumstances,  in  itself  illegal,  and  the  whole 
transaction  being  illegal,  no  right  of  action  can  arise  out  of  it.  [Little- 
dale,  J. — It  seems  to  be  nothing  more  than  an  agreement  by  the  sub- 
scribers to  be  joint  tenants  of  the  money  subscribed.] 

Bayley,  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  the 
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whole  Bum  ttUcIi  he  advanced.  There  is  no  difficulty  in  some  of  the 
points  urged,  viz.,  that  the  money  was  not  received  by  the  defendants,  or 
that  it  was  drawn  out  and  applied  with  the  concurrence  of  the  plaintiff. 
The  money  was  originally  paid  by  the  plaintiff  into  the  hands  of  certain 
persons,  who,  for  the  purposes  of  this  concern,  were  the  bankers  of  the 
defendants,  and  it  was  paid  upon  a  prospect  that  it  should  be  in  the 
bankers'  hands  in  furtherance  of  a  continuing  scheme.  It  was  afterwards 
drawn  out  by  the  defendants,  and  it  was  their  duty  to  see  to  the  proper 
application  of  it.  If  they  had  paid  the  whole  to  the  plaintiff,  or  accord- 
ing to  his  directions,  of  course  he  could  not  complain ;  but  if  they  applied 
a  part  of  it  without  his  assent,  and  in  a  mode  which  the  law  did  not 
warrant,  the  plaintiff  clearly  has  a  right  to  recover,  unless  it  can  be  shown 
that  he  was  party  to  a  scheme  within  the  6  Geo.  I.  c.  18.  The  scheme 
was  not  within  that  statute,  unless  it  was  formed  for  the  purpose  of  car- 
rying on  some  mischievous  project  or  undertaking,  and  unless  we  can 
predicate  of  it  that  it  was  likely  to  tend  to  the  common  grievance,  preju- 
dice, and  inconvenience  of  his  majesty's  subjects,  or  great  numbers  of 
them,  *in  their  trade,  commerce,  or  other  lawful  affairs.  The  i-^nAc-] 
cases  of  Rex  v.  Webb,  14  Bast,  406,  and  Pratt  v.  Hutchinson,  L  -I 
15  East,  511,  were  decided  on  that  principle.  I  think  that  we  cannot  as- 
sume as  a  matter  of  law,  that  this  scheme  was  within  the  description  before 
given.  It  is  true  that  a  large  sum,  made  up  of  many  small  payments, 
was  to  be  collected;  but  that  was  not  to  be  invested  in  any  general  specu- 
lation, but  merely  to  enure  to  the  benefit  of  the  survivors.  Prima  facie 
the  principal  effect  of  the  scheme  would  be  to  encourage  the  saving  of 
money.  But  this  action  might  be  maintained  even  if  the  scheme  were 
within  the  act,  for  it  proved  abortive,  and  no  transferable  shares  were 
ever  created,  and  the  period  had  not  arrived  at  which  it  would  have  been 
within  the  operation  of  the  statute.  The  defendants  then  having  posses- 
sion of  the  plaintiff's  money,  applied  it  without  his  express  assent.  Do 
they  show  any  matter  of  law  sufficient  to  justify  that  application  of  it  ? 
The  Bchefaie  was  set  on  foot  by  Pope  and  the  defendants,  and  the  pros- 
pectus was  circulated  with  their  assent.  On  all  projects  some  expense 
must  be  incurred  before  many  members  join  the  concern.  Upon  whom 
should  that  fall  ?  Undoubtedly,  if  the  scheme  proves  abortive,  it  should 
fall  upon  the  original  projectors,  and  not  upon  those  who  advance  their 
money  on  the  faith  of  its  going  on.  The  plaintiff  did  nothing  to  render 
himself  liable  to  the  expenses,  and  it  was  the  duty  of  the  defendants 
within  a  reasonable  time  to  lay  out  in  securities  the  money  received. 
They  never  did  so,  but  kept  it  for  eighteen  months  in  their  bankers' 
hands,  and  appear  to  have  acted  throughout  as  if  they  thought  the  under- 
taking must  fail.  For  these  reasons,  I  think  that  the  plaintiff  is  entitled 
to  the  whole  of  the  money  which  he  advanced;  and  it  is  also  observable 
that  by  the  third  resolution  of  the  directors,  Pope  was  to  have  such  annual 
salary  as  the  defendants  should  fix;  they  never  fixed  any;  it  is  therefore 
questionable  whether  that  would  not  of  itself  be  sufficient  to  prevent  them 
from  deducting  that  part  of  the  money  sought  to  be  retained  which  was 
paid  to  Mr.  Pope. 

Septembee,  1858. — 27 
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HoLROTD,  J. — At  the  commencement  of  the  argument  I  entertained 
r*fiOfiT  g''6^t  doubts  upon  this  question,  but  am  now  satisfied  *that  the' 
L  J  plaintiff  is  entitled  to  recover.  There  is  not  suflScientin  the  case 
to  warrant  the  payment  of  any  part  of  the  money  detained  to  Pope ;  for 
even  supposing  the  concern  to  have  gone  so  far  as  to  authorize  the 
appointment  of  a  salary  to  him,  still  in  point  of  fact  none  was  appointed. 
It  appeared  to  me  at  first  that  this  was  very  like  the  case  of  a  partner- 
ship, which  I  put  during  the  argument,  but  here  the  concern  was  never 
really  set  agoing;  and  I  think  that  the  expenses  incurred  in  setting  a 
scheme  on  foot  are  not  to  be  paid  out  of  the  concern  unless  they  are 
adopted  when  it  is  actually  in  operation.  In  the  present  case  a  very 
small  sum  was  collected,  and  that  was  not  invested  in  government  or 
other  securities,  which,  by  the  prospectus,  were  to  be  the  only  source  of 
profit.  No  tontine  could  exist  until  the  money  was  laid  out.  All  the 
steps  taken  were  therefore  only  preparatory  to  carrying  the  project  into 
effect,  and  as  it  never  was  carried  into  effect,  I  think  that  the  plaintiff  is 
entitled  to  have  back  the  whole  of  the  money  that  he  advanced. 

LiTTLEDALE,  J. — I  also  am  of  opinion  that  the  plaintiff  is  entitled  to 
recover  upon  this  general  principle,  that  if  persons  set  a  scheme  afoot, 
and  assume  to  be  the  directors  or  managers,  all  the  expenses  incurred 
before  the  scheme  is  in  actual  operation,  must,  in  the  first  instance,  be 
borne  by  them.  When  it  is  in  operation  the  expenses  and  charge  of 
management  should  be  borne  by  the  concern,  and  then  it  may  be  fair 
that  the  preliminary  expenses  should  be  paid  in  the  same  way;  for  then 
■the  subscribers  have  the  benefit  of  them.  The  prospectus  put  forth  by 
■these  defendants  stated  that  the  money  subscribed  was  to  be  placed  out 
at  interest.  The  plaintiff's  sole  object  in  paying  the  money  must  have 
been  to  have  it  so  placed  out,  but  during  eighteen  months  it  remained 
idle  at  the  bankers.  Suppose  there  had  been  no  subscribers,  then  the 
projectors  must  have  paid  all  the  expenses.  If,  then,  one  person  only 
subscribes,  are  all  those  expenses  to  be  cast  upon  him  ?  The  hardship 
and  injustice  would  be  monstrous ;  yet  that  would  be  the  consequence  in 
such  a  case  were  we  now  to  hold  that  the  plaintiff  was  liable  to  a  propor- 
tion of  the  expenses  incurred  by  these  defendants.  With  respect  to  the 
r*fi071  ^'^^PP"^^'^  partnership,  it  is  *plain  that  there  could  be  none  until 
L  "  J  the  money  was  laid  out  in  execution  of  the  proposed  scheme.  I 
am,  therefore,  clearly  of  opinion  that  the  plaintiff  was  entitled  to  re- 
cover. 

Postea  to  the  plaintiff. 


WHERE  NO  DEFINITE  PERIOD  OP  DURATION  IS  FIXED,  A  CONTRACT  OF 
COPARTNERSHIP  MAT  BE  DISSOLVED  AT  THE  WILL  OF  ANY  ONE  OF 
THE  PARTNERS,  AND  A  REASONABLE   NOTICE  OF   DISSOLUTION  IS  NOT 
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REQUISITE,  BUT  THE  PARTNERSHIP  WILL   CONTINUE  AS  TO  ALL  ANTE- 
CEDENT  OBLIGATIONS  UNTIL   THEY   ARE   DULY  IMPLEMENTED. 

I.— PEACOCK   V.    PEACOCK. 

May  1,  1809.— E.     16  Vesey,  49. 

One  of  the  points  raised  in  this  case  was,  Whether  a  partnership  might 
be  determined  without  previous  notice,  where  there  was  no  proyision  as 
to  its  duration  ? 

Argued  against  the  dissolution. — Reasonable  notice  must  be  given  to 
dissolve  a  partnership,  subsisting  for  an  indefinite  period : — what  notice 
must  depend  upon  circumstances, — particularly  the  nature  of  the  busi- 
ness. In  a  commercial  country  it  is  of  the  utmost  importance,  that  such 
a  question  should  be  determined  upon  great  consideration.  The  propo- 
sition of  the  defendant,  not  supported  by  any  authority  would  produce 
the  utmost  inconvenience ; — that  any  partner  has  the  power  to  declare 
the  partnership  dissolved 3  and  at  once  the  dissolution  is  established;  and 
they  are  from  that  moments  tenants  in  common  of  all  the  joint  property. 
Consider  the  inconvenience  that  may,  to  a  man  having  considerable  pro- 
perty standing  out  upon  security,  be  the  consequence  of  such  a  notifica- 
tion, that  the  concern  is  from  that  instant  at  an  end ;  having  nothing  in 
the  nature  of  notice  which  is  necessary  for  winding  up  the  concern;  and 
as  it  is  reasonable  that  the  party  may.  have  an  opportunity  of  inquiring 
for  another  concern  to  which  he  may  transfer  his  capital. 

*Considering  the  partnership,  therefore,  as  still  subsisting,  the  riiionQ-t 
plaintifi"  is  entitled  to  interfere,  and  to  refuse  the  introduction  of  •-  -I 
a  stranger,  to  whose  skill,  judgment,  and  integrity,  his  interests  in  his 
opinion  perhaps  cannot  with  safety  be  committed.  Even  supposing  the 
profits  of  the  person  so  introduced  are  to  come  out  of  the  defendant's 
share,  still  the  plaintiff  may  sustain  an  injury  by  the  possible  consequence, 
in  the  event  of  a  future  dissolution,  from  the  opportunity  of  connection 
with  the  customers. 

Argued  for  the  dissolution. — These  parties  to  this  voluntary  engage- 
ment, not  having  fixed  any  limitation  of  the  period  of  its  duration,  are 
not  bound  beyond  the  respective  will  of  each.  The  connection  must  be 
dissolved  at  the  instant  that  either  thinks  fit  so  to  declare.  The  law  of 
this  country  does  not  raise  the  obligation  of  reasonable  notice  without 
defining  in  some  way  what  it  shall  be.  They  had  the  power  of  obviating 
the  inconvenience  by  express  stipulation  either  for  continuance  or  notice : 
not  taking  that  course,  the  conclusion  is,  that  they  intended  the  choice 
of  the  determination,  as  of  the  commencement,  of  their  connection  to  be 
mutual.  Certainly  that  arbitrary  right  to  determine  will  not  be  allowed 
to  effect  injustice  with  reference  to  the  joint  concerns,  depending  at  the 
determination.  For  the  purpose  of  winding  up  those  transactions  the 
connection  continues,  but  the  effect  of  this  notice  is  to  prevent  any  new 
joint  engagement.  The  court  will  not  appoint  a  receiver  except  from  the 
necessity  of  preventing  either  party  from  collecting  the  property,  with  a 
view  to  a  future  determination. 

Argued  in  refly. — The  uncertainty  of  reasonable  notice  is  no  objec- 
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tion  J  and  the  mercantile  law  affords  several  instances ;  as,  what  shall  he 
reasonahle  notice  to  discharge  an  indorser  ?  what  the  reasonahle  time  for 
presenting  a  bill  ?  So,  what  can  be  more  uncertain  than  the  right  of  the 
lord  of  a  manor  to  a  reasonable  fine  ?  The  notice  is  capable  of  being 
reduced  to  certainty  by  the  custom  of  the  particular  trade,  which  governs 
the  contracts  entered  into.  It  is  as  important  to  a  trader  quitting  a  busi- 
r*finQl  '°®^®  °^  *^'®  nature,  as  to  a  tenant  quitting  a  *farm,  to  have  time 
L  J  to  look  round,  and  inquire  how  he  may  employ  the  capital  thrown 
upon  his  hands.  If  a  partnership  can  be  so  determined,  it  is  singular 
that  no  instance  is  produced.  The  inconvenience  and  injustice  may  be 
enormous.  Suppose  a  quantity  of  raw  material,  bought  for  the  purpose 
of  being  manufactured,  could  either  partner  throw  upon  the  other  the 
loss,  which  must  arise  from  selling  that  stock  in  its  original  state  ?  Upon 
such  a  dissolution  of  partnership  in  the  trade  of  a  wine-merchant,  while 
cargoes  were  as  sea,  could  a  sale  upon  the  credit  of  that  house,  according 
to  the  usual  course  of  their  business,  be  thus  prevented  ? 

The  Lord  Chancellor. — The  difficulty  which  struck  me  when  this 
motion  was  originally  made,  and  which  still  continues,  is  of  this  nature. 
The  father  employed  his  son  in  his  business ;  and,  as  is  frequently  done 
by  a  father  meaning  to  introduce  his  son,  the  business  was  carried  on  in 
the  name  of  "  Peacock  and  Co."  It  appeared  to  me,  that  the  son  insist- 
ing that  he  had  a  beneficial  interest  must  be  entitled  to  an  equal  moiety, 
or  to  nothing ;  that,  as  no  distinct  share  was  ascertained  by  force  of  any 
express  contract  between  them,  they  must  of  necessity  be  equal  partners, 
if  partners  in  anything.  In  that  view,  the  result  of  the  issue  that  was 
directed  appears  to  be  extraordinary.  The  proposition  being,  that  the 
son  was  interested  in  some  share  not  exceeding  a  moiety,  the  jury,  in 
some  way,  upon  the  footing  of  quantum  meruit  held  him  entitled  to  a 
quarter.  I  have  no  conception  how  that  principle  can  be  applied  to  a 
partnership.  The  parties,  however,  considered  themselves  bound  by  that 
verdict. 

With  regard  to  what  has  passed  since,  the  question  was  much  agitated 
at  the  bar.  Whether  this  partnership  is  now  dissolved  by  the  notice  in 
writing  from  the  defendant,  that  from  and  after  the  date  of  that  notice 
the  partnership  should  be  considered  dissolved?  The  plaintiff  insists 
that  it  is  not  dissolved ;  and  that  it  can  be  dissolved  only  upon  reasonable 
notice.  I  have  always  taken  the  rule  to  be,  that  in  the  case  of  a  partner- 
ship not  existing  as  to  its  duration  by  contract  between  the  parties,  either 
party  has  the  power  of  detertaining  it,  when  he  may  think  proper,  sub- 
r*fiim  J®"*  *°  ^  qualification  that  I  shall  mention.  *There  is,  it  is  true, 
L  -I  inconvenience  in  this ;  but  what  would  be  more  convenient  ?  In 
the  case  of  a  partnership  expiring  by  effluxion  of  time,  the  parties  may 
by  previous  arrangement  provide  against  the  consequences ;  but  where 
the  partnership  is  to  endure  so  long  as  both  partners  shall  live,  all  the 
inconvenience  from  a  sudden  'determination  occurs  in  that  instance  as 
much  as  in  the  other  case.  I  cannot  agree  that  reasonable  notice  is  a 
subject  too  thin  for  a  jury  to  act  upon;  as  in  many  cases  juries  and 
courts  do  determine  what  is  reasonable  notice.  With  regard  to  the  deter- 
mination of  contracts  upon  the  holding  of  lands,  when  tenancy  at  will 
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was  more  known  than  it  is  now,  the  relation  might  be  determined  at  any 
time :  not  as  to  those  matters  which  during  the  tenancy  remained  a  com- 
mon interest  between  the  parties,  but  as  to  any  new  contract  the  will 
might  be  instantly  determined.  When  that  interest  was  converted  into 
the  tenancy  from  year  to  year,  the  law  fixed  one  positive  rule  for  six 
months'  notice, — a  rule  that  may  in  many  cases  be  very  convenient ;  in 
others,  that  of  nurssry  grounds,  for  irstance,  most  inconvenient.  As  to 
trades  in  general,  there  is  no  rule  for  the  determination  of  partnership ; 
and  I  never  heard  of  any  rule  with  regard  to  diflferent  branches  of  trade ; 
and,  supposing  a  rule  for  three  months'  notice,  that  time  might  in  one 
case  be  very  large;  and  in  another,  in  the  very  same  trade,  unreasonably 
short. 

I  have,  therefore,  always  understood  the  rule  to  be,  that  in  the  absence 
of  express  contract  the  partnership  may  be  determined  when  either  party 
thinks  proper;  but  not  in  this  sense,  that  there  is  an  end  of  the  whole 
concern.  All  the  subsisting  engagements  must  be  wound  up :  for  that 
purpose  they  remain  with  a  joint  interest,  but  they  cannot  enter  into 
new  engagements.  This  being  the  impression  upon  my  mind,  I  had 
some  apprehension  from  the  turn  of  the  discussion  here,  that  some  dif- 
ferent doctrine  might  have  fallen  from  the  court  at  Guildhall ;  but  upon 
inquiry  from  the  lord  chief-justice  as  to  his  conception  of  the  rule,  I  have 
no  reason  to  believe,  that  if  this  notice  had  been  given  before  the  trial, 
the  jury  would  not  have  been  directed  to  find  that  the  partnership  was 
by  the  delivery  of  that  paper  dissolved.  My  opinion,  however,  being 
such  as  I  have  stated,  I  can  do  no  more  in  this  unhappy  case  than  re- 
strain *each  party  from  receiving  the  effects  of  that  partnership,  r-^a-.  -.  -, 
determined  at  the  date  of  that  paper,  and  appoint  a  receiver  of  •-  J 
the  outstanding  estate:  Milbank  v.  Revett,  2  Mer.  405;  1  Swanst.  480, 
481.  This  has  so  entirely  altered  the  views  of  both  the  parties,  that  it 
is  better  that  any  farther  proposition  should  be  the  subject  of  another 
motion. 


II.— MARSHALL  v.   MARSHALL. 
Jan.  26,  1815.— S.    F.  C. 

Francis  Marshall,  the  father  of  the  parties  in  this  case,  carried  on 
business  for  many  years  as  a  hardware  merchant  in  Edinburgh.  In  the 
year  1791,  he  assumed  both  his  sons  as  partners,  and  they  carried  on 
the  business  of  jewellers  and  silversmiths,  as  well  as  the  hardware  trade. 

By  the  arrangements  then  entered  into,  old  Mr.  Marshall  had  two- 
fifths  of  the  stock,  the  pursuer,  his  eldest  son,  had  also  two-fifths,  and 
his  younger  son,  the  defender,  one-fifth ;  these  parties  shared  the  profits 
in  proportion  to  their  stock. 

Mr.  Marshall,  senior,  died  in  1803.  The  pursuer  and  defender  carried 
on  their  trade  as  formerly,  under  the  firm  of  Francis  Marshall  and  Sons, 
and  the  old  gentleman's  share  of  the  stock  was  divided  equally  between 
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them.  The  pursuer  thus  came  to  hold  three-fifths  of  the  stock,  and  the 
defender  two.  No  contract  of  copartnery  was  entered  into  by  them  at 
this  time,  but  in  the  year  following  they  entered  into  an  agreement,  by 
which  the  copartnership  was  fixed  to  have  commenced  upon  the  23d 
March,  1803.  This  agreement  fixed  the  interest  of  parties,  but  nothing 
was  said  as  to  the  term  of  its  endurance,  and  it  contained  no  stipulation 
as  to  the  dissolution  of  the  partnership. 

In  1806  this  company  acquired  a  lease  of  a  shop  in  a  favourable  situa- 
tion, for  fifteen  years. 

In  October,  1812,  the  pursuer,  from  a  wish  to  take  two  of  his  sons, 
who  were  bred  to  the  business  of  jewellers,  into  company  with  him,  and 
owing  to  some  disagreement  between  him  and  the  defender,  signified  to 
him  his  resolution  to  dissolve  the  partnership  at  Whitsunday,  1814. 
r*Rl9T  *The  defender  opposed  the  dissolution,  and  the  pursuer 
L  -f  brought  an  action  to  have  it  found  and  declared,  that  he  was 
entitled  to  dissolve  the  company.  The  lord  ordinary  pronounced  this 
interlocutor  : — "  Finds,  that  Mr.  Francis  Marshall,  the  pursuer,  is  enti- 
tled to  withdraw  from  the  concern,  and,  in  consequence  thereof,  that  the 

partnership  is   dissolved  j   and  appoints  the  pursuer,  betwixt and 

next  calling,  to  give  in  a  minute,  stating  the  manner  in  which  he  pro- 
poses to  dispose  of  the  shop  and  of  the  goods." 

Against  this  interlocutor,  to  which  the  lord  ordinary  adhered,  upon 
advising  a  representation,  with  answers,  the  defender  reclaimed  to  the 
court,  and  pleaded  : — 

That  as  there  was  no  period  of  endurance  expressed  in  the  contract  of 
copartnery  between  the  parties,  it  must  be  held  to  have  been  to  endure 
during  their  lives,  or  at  least  while  they  continued  in  trade,  Vinn.  in 
Inst.  680 ;  Pothier,  Tr.  du  Contract  de  Soci^tl,  No.  65,  vol.  ii.  p.  555. 
He  did  not  contend  that  a  person  who  entered  into  such  a  contract  was 
absolutely  and  irrevocably  bound,  through  his  whole  life,  to  continue  in 
it.  He  admitted  that  he  might  renounce  and  abandon  his  concern  in 
it ;  but  he  maintained  that  his  renunciation  had  not  the  effect  of  dissolv- 
ing the  partnership,  which  might  be  continued  by  the  other  partners, 
provided  they  did  not  involve  in  responsibility  the  partner  withdrawing. 

That  in  law  a  partner's  retiring  does,  in  one  sense,  infer  a  dissolution 
of  the  society,  is  true.  But  that  is  a  matter  with  which  the  retiring 
partner  has  no  concern,  which  he  cannot  make  a  conclusion  in  any  action 
at  his  instance,  but  which  is  competent  only  as  between  the  remaining 
partners.  That  part  of  the  lord  ordinary's  interlocutor  which  finds  the 
partnership  dissolved,  by  the  pursuer's  withdrawing,  it  was  said,  is  there- 
fore erroneous. 

Farther,  though  a  partner  may  withdraw  from  the  company,  yet  he 
must  do  so  hona  fide,  and  not  for  the  purpose  of  obtaining  an  advantage 
to  himself  at  the  expense  of  the  company,  Inst.  lib.  iii.  tit.  26,  §  4 ; 
Wood's  Comm.  ad  lib.  xvii.,  Dig.  tit.  2,  p.  383.  Here  it  is  obvious  that 
the  pursuer  means  to  gain  an  undue  advantage  by  dissolving  the  com- 
r*fi1  ^1  P^°y-  ^^^  "^^  *name  happens  to  be  Francis ;  and,  by  taking 
L  -I  his  sons  into  company  with  him,  he  retains  the  old  firm  of  Francis 
Marshall  and  Sons,  and  thus  carries  off  with  him  the  character  and 
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good-will  which  have  been  acquired  by  that  concern  during  these  fifty 
years  past.  He  is  not,  therefore,  in  these  circumstances,  even  at  liberty 
to  withdraw  from  the  company,  as,  by  doing  so,  he  keeps  possession  of 
the  firm,  which  ought  to  have  remained  to  the  defender,  as  the  residuum 
of  the  company. 

If  this  were  a  case  where  there  were  three  partners  in  the  concern, 
and  one  of  them  wished  to  withdraw,  your  lordships  would  have  no  hesi- 
tation in  finding,  that  the  two  who  did  not  wish  to  withdraw  would  be 
entitled  to  hold  the  establishment  as  undissolved,  and  to  carry  it  on  for 
their  own  behoof,  maintaining  the  possession  of  the  shop,  and  continu- 
ing the  use  of  the  firm.  It  can  make  no  difierence  that  there  are  only 
two  partners,  as  the  petitioner  is  willing  to  adhere  to  the  contract,  and 
to  continue  the  establishment.  The  pursuer,  although  he  cannot  be 
forced  to  continue  in  the  society,  is  to  be  considered  as  only  retiring 
from  it,  leaving  to  the  petitioner  the  nomen  juris  originally  established 
by  his  father,  and  designated  at  this  moment  by  his  father's  name,  and 
abandoning  to  him  the  shop,  with  all  its  advantages,  he  paying  to  the 
pursuer  the  value  of  his  share  of  the  stock. 

It  was  answered  : — 

Even  the  foreign  jurists  quoted  by  the  petitioner,  who  hold  that  a  part- 
nership, contracted  for  an  indefinite  period,  is  presumed  to  have  been 
contracted  for  life,  give  no  sanction  to  the  consequences  which  the  peti- 
tioner has  attempted  to  deduce  from  that  presumption.  On  the  contrary, 
they  state,  in  the  most  express  terms,  that  the  partnership  in  such  a  case 
may  be  dissolved  at  the  pleasure  of  any  one  partner,  if  this  is  not  done 
unseasonably  or  mala  Jide,Yia.ji.  Inst.  p.  634;  Pothier,  Tr.  du  Contract 
'de  8ooi6t6,  vol.  ii.  p.  586. 

But  it  is  of  little  consequence  what  are  the  opinions  entertained  by 
foreign  jurists,  as  the  authorities  of  the  law  of  England  are  conclusive 
against  the  petitioner  upon  all  the  points  maintained  by  him.  It  ap- 
pears from  these  authorities  that  no  such  principle  is  now  entertained, 
as  that  partnership  of  an  *indefinite  endurance  is  to  be  held  a  r-:fp.-,A-. 
contract  for  life.  On  the  contrary,  it  is  perfectly  settled,  that  L  J 
it  may  be  dissolved  by  any  partner,  at  any  time,  without  previous  notice, 
provided  he  acts  bona  fide,  and  does  not  catch  at  an  undue  advantage 
from  the  state  of  the  company's  engagements.  It  is  settled  that  the  dis- 
solution of  the  partnership  so  eflfected  infers  a  general  sale  and  account 
of  the  joint  property,  and  that  the  partner  is  not  bound  to  leave  the  stock, 
tlie  premises,  the  company-firm,  or  the  good-will  of  the  trade  in  the  hands 
of  the  rest.  Everything  must  be  disposed  of  for  the  general  behoof.  As 
Lord  Eldon  expresses  it,  "  A  partner  not  for  a  term,  has  certainly  a  right 
to  say,  I  instantly  dissolve  the  partnership."  And  no  existing  engage- 
ments can  take  away  that  right,  though  the  concern  may  be  continued 
for  the  exclusive  purpose  of  winding  it  up,  Watson  on  Partnership,  379  ; 
Master  v.  Herston,  3  Vesey,  Jun.  74;  lb.,  381;  Peacock  v.  Peacock, 
16  Vescy,  Jun.  49;  Featherstonhaugh  v.  Fenwick,  17  Vesey,  Jun. 
307. 

In  the  law  of  Scotland  the  authorities  are  not  so  numerous,  but  the 
same  general  principle  is  recognized,  Ersk.  b.  iii.  tit.  3,  p.  26. 
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The  petitioner  argues  that  the  respondent  does  not  retire  bona  fide, 
but  unseasonably  and  fraudulently,  in  order  to  gain  an  advantage  for  him- 
self and  his  family.  Undoubtedly,  it  is  established  law,  that  the  renun- 
ciation of  a  partner  debet  esse  facta  bona  fide  et  tempestivi.  But  it  can- 
not be  maintained  that  the  respondent  retires  unseasonably,  after  giving 
eighteen  months'  notice  previous  to  the  time  at  which  he  meant  to  dis- 
solve the  company;  and  although  it  will  be  for  the  advantage  of  himself 
and  his  family  to  dissolve  the  company,  it  is  not  an  advantage  which  the 
law  forbids ;  it  meant  only  to  prevent  a  partner  from  retiring  with  the 
intention  of  making  for  himself  an  advantageous  bargain,  which  he  would 
otherwise  have  had  to  share  with  the  company,  Pothier,  vol.  ii.  586, 
and  587,  L.  65,  §  5,  ff.  pro  Socio.  Here  there  is  no  such  object  in  view. 
The  petitioner  is  equally  well  known  to  the  customers  of  the  company  as 
the  respondent,  and  has  the  same  chance  of  carrying  with  him  their  future 
employment. 

r*fi1  '\1  '^^^  lords,  upon  advising  the  petition  and  answers,  were  *quite 
L  J  clear  that  the  pursuer  was  entitled  to  withdraw  from  the  com- 
pany, and  that  the  effect  of  his  doing  so  must  be  to  dissolve  it.  They 
unanimously  adhered  to  the  lord  ordinary's  interlocutor,  {9th  December, 
1814;)  and  a  second  reclaiming  petition  was  refused,  without  answers 
(26th  January,  1815.)  The  case  afterwards  went  back  to  the  ordinary, 
to  settle  the  effects  of  the  dissolution  of  the  company  upon  the  interest 
of  the  parties  in  the  shop  and  stock. 


WHERE  A  PARTNERSHIP  IS  CONTINUED  AFTER  THE  EXPIRATION  OP  THE 
ORIGINAL  TERM  PROVIDED  EOR  ITS  DURATION,  BUT  NO  TERM  FOR  THE 
CONTINUANCE  IS  FIXED,  THE  PARTNERSHIP  MAY  BE  DISSOLVED  BY 
ANY  ONE  OF  THE  PARTNERS,  IN  THE  SAME  WAY  AS  IF  NO  TERM  HAD 
BEEN  ORIGINALLY  PROVIDED  FOR  ITS  DURATION. 


FEATHEESTONHAUGH  v.   FENWICK. 

April  18,  1810.— B.     11  Vesey,  301. 

In  the  year  1783,  the  plaintiff  entered  into  partnership  with  George 
Fenwick,  Clark,  and  Faremond,  in  the  business  of  manufacturing  ^ass, 
for  the  term  of  fourteen  years  from  the  13th  of  February,  1783.  The 
articles  contained  a  provision,  that,  in  case  any  of  the  partners  should  at 
any  time  be  desirous  to  dispose  of  their  respective  interests  in  the  part- 
nership, and  should  give  twelve  calendar  months'  notice  thereof  in  writ- 
ing, at  the  end  of  such  twelve  months  the  partnership  should  cease  and 
determine,  so  far  as  concerned  such  partner  giving  notice;  and  that  the 
other  partners,  or  any  of  them,  should  have  the  preference  of  purchas- 
ing the  interest  of  such  retiring  partner  at  a  fair  valuation.  By  another 
clause  it  was  provided,  that  at  the  expiration  of  the  term  the  joint  stock 
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should  be  equally  divided  among  the  partners,  their  executors,  and  ad- 
ministrators. 

The  business  was  at  first  carried  on  at  Ayreskey,  in  the  county  of  Dur- 
ham ;  but  afterwards  they  obtained  a  lease  from  *Mr.  Lambton,  p^„,  „., 
of  glass-houses  and  premises  at  Panns,  in  the  same  county,  and  L  J 
also  of  a  free-stone  quarry  for  the  term  of  fifteen  years  from  the  22d  of 
November,  1789,  as  tenants  in  common  ;  with  a  proviso,  that  if  the  les- 
sor, his  heirs,  or  assigns,  should  be  desirous  that  the  furnaces,  kilns,  and 
other  utensils  erected  on  the  premises,  should  remain  thereon  after  the 
expiration  of  the  lease,  three  months'  notice  of  such  intention  should  be 
given  previous  to  the  expiration ;  and  then  they  should  be  taken  at  a  fair 
valuation ;  and,  in  case  such  notice  should  not  be  given,  the  partners 
might  remove  them. 

The  partners  worked  the  stone  quarry  upon  the  same  terms  on  which 
the  manufactory  was  carried  on.  At  the  expiration  of  the  partnership, 
on  the  13th  of  February,  1797,  all  the  shares  were  by  purchase  vested 
in  the  plaintiff  and  George  Fenwick,  who  became  interested  in  equal 
moieties,  and  continued  to  carry  on  the  business  as  usual  without  any 
new  agreement.  In  June,  1799,  they  took  a  lease  for  the  partnership 
purposes  of  a  warehouse  in  London  for  a  term  of  nine  years.  In  1801, 
Addison  Fenwick,  the  son  of  George,  was  admitted  to  a  moiety  of  his 
father's  interest  in  the  concern,  and  was  appointed  a  manager  with  a 
salary.  They  also  occupied  a  brick-field,  contiguous  to  the  glass-works, 
as  tenants  from  year  to  year  under  Mr.  Lambton,  until  1805,  the  profits 
of  which  were  brought  to  the  partnership  account. 

In  September,  1804,  George  and  Addison  Fenwick  applied  to  Mr. 
Wilkinson,  one  of  the  trustees  and  guardians  of  Mr.  Lambton's  infant 
son  and  devisee,  for  a  renewal  of  the  lease  of  the  pi%mises  at  Panns, 
making  the  application  in  their  own  names,  without  any  communication 
with  the  plaintiff;  with  whom  it  was  represented  that  George  Fenwick 
was  determined  to  have  no  farther  connection  in  trade,  not  having  at 
that  time  apprised  him  of  their  intention  to  dissolve  the  partnership. 
An  agreement  was  accordingly  executed  by  them  and  Wilkinson  for  a 
renewal  of  the  lease  to  them  exclusively,  for  the  term  of  eight  years  from 
the  22d  of  November  following.  On  the  19th  of  October,  1804,  the 
Fenwicks  first  informed  the  plaintiff  that  they  had  obtained  that  renewal, 
and  gave  him  verbal  notice  of  their  intention  to  dissolve  the  partnership 
on  the  22d  of  November  following ;  and  on  the  15th  of  November  they 
gave  *him  a  written  notice  to  that  effect.  At  this  time  various  p^„^  „.. 
contracts  entered  into  by  Addison  Fenwick  in  the  name  of  the  L  J 
partnership  with  glass  manufacturers  and  other  workmen,  for  long  terms 
of  years,  were  still  subsisting;  and  in  May,  1804,  he  purchased  in  the 
partnership  name  a  large  quantity  of  kelp,  though  the  stock  then  in  hand 
was  more  than  sufficient  to  last  till  November.  The  defendants,  the 
Fenwicks,  offered  to  take  the  contracts  with  the  workmen  off  the  plain- 
tiff's hands,  and  to  give  him  an  indemnity,  or  to  divide  the  workmen. 
They  also  offered  to  take  the  partnership  property  and  utensils  at  a  valua^ 
tion,  and  desired  the  plaintiff,  if  he  would  not  comply  with  that  proposal, 
to  take  his  share  of  the  premises ;  and,  the  plaintiff  refusing,  they  con- 
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tinued  the  business  with  the  partnership  machinery,  stock  of  kelp,  and 
workmen. 

The  plaintiff,  having  filed  the  bill,  died,  and  the  suit  was  revived  by 
his  representatives.  The  defendants  insisted  that  the  partnership  was 
duly  dissolved,  that  they  were  only  accountable  for  the  value  of  the 
partnership  property  at  the  time  of  the  dissolution,  and  that  it  was  not 
necessary  for  them  to  inform  the  plaintiff  of  their  intention  to  dissolve 
the  partnership,  or  to  apply  for  a  renewal  of  the  lease ;  and  the  questions 
were,  1st,  Whether  under  the  circumstances  the  partnership  was  duly 
dissolved ;  if  it  was,  2dly,  Whether  the  defendants  were  not  accountable 
for  the  profits  derived  since  by  means  of  the  partnership  property;  3dly, 
Whether  the  renewed  lease  was  not  taken  in  trust  for  the  partnership. 

Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  SimpMnson  for  the  plaintiff. 

The  business  having  been  carried  on,  after  the  expiration  of  the  term 
fixed  by  the  articles,  in  the  same  manner,  this  court  will  hold  that  the 
original  terms  were  to  be  observed,  and  therefore  the  partnership  could 
not  be  dissolved  without  twelve  months'  notice,  according  to  the  original 
stipulation.  Where  a  partnership  concern  is  carried  on  after  the  expi- 
ration of  the  original  term,  without  any  new  agreement,  the  conclusion 
of  law  is,  that  it  proceeds  upon  the  old  footing ;  as  a  tenant,  continuing 
the  occupation  of  a  farm  after  the  expiration  of  his  term,  holds  subject 
r*fi1  ST  *"  ^'^  *^^  covenants  in  the  old  lease.  From  *the  nature  of  this 
L  J  covenant  it  could  not  be  determinable  at  pleasure;  and  the  con- 
duct of  the  parties,  the  lease  taken  of  the  warehouse  in  London,  the 
contracts  with  the  workmen,  and  the  purchase  of  the  additional  stock  of 
kelp,  show  that  it  was  not  so  considered.  The  notice  of  dissolution, 
therefore,  is  not  sufficient. 

Mr.  Sart,  M.T.*Leach,  and  Mr.  Wear,  for  the  defendants. 

If  the  partnership  had  originally  commenced  without  articles  it  might 
have  been  dissolved  at  a  moment's  notice ;  and  the  same  rule  prevails, 
where,  after  the  expiration  of  the  period  originally  stipulated,  the  busi- 
ness is  by  mutual  consent  continued.  That  rule  which,  whaitever  may 
have  been  held  formerly,  is  now  settled  by  the  late  case  of  Peacock  v. 
Peacock,  16  Vesey,  49,  was  adopted  to  obviate  the  inconvenience  result- 
ing from  the  question,  What  is  reasonable  notice  ?  and  to  prevent  end- 
less litigation ;  as  that  question  in  each  particular  case  must  have  pro- 
duced a  suit.  The  clause  in  these  articles  can  apply  only  to  the  limited 
term.  It  is  merely  an  enabling  clause,  empowering  any  of  the  partners 
to  retire  during  the  continuance  of  the  term.  The  case  of  a  tenant  hold- 
ing over  after  the  expiration  of  his  term  has  no  analogy;  and  in  that 
instance,  if  the  lease  had  contained  a  clause  for  determining  it  at  twelve 
months'  notice,  yet,  after  the  expiration  of  the  term,  the  tenant  continu- 
ing in  possession  as  tenant  from  year  to  year,  six  months'  notice  would 
be  sufficient.  The  general  rule  cannot  give  way  to  the  inconvenience 
of  the  particular  case,  from  the  quantity  of  kelp  laid  in,  the  contracts 
with  the  workmen,  and  the  lease  of  the  warehouse.  The  argument  upon 
those  circumstances  proves  too  much,  viz.,  that  the  partnership  must 
continue  during  the  whole  period  of  these  contracts ;  if,  for  instance,  a 
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lease  had  been  taken  for  ninety-nine  years,  the  partnership  must  have 
had  the  same  duration. 

Sir  Samuel  Romilly  in  reply. 

With  regard  to  the  question  of  dissolution,  though  in  Peacock  v.  Pea- 
cock, 16  Vesey,  49,  it  was  decided,  that  a  partnership  for  an  indefinite 
time  may  be  dissolved  immediately,  great  doubt  had  prevailed  upon  that 
point  previously,  and  that  case  had  no  special  circumstances.  The  lease 
being  renewed,  (if  that  agreement  *is  to  be  considered  as  obtained  r^f-in-i 
in  trust,)  and  these  workmen  being  hired  for  considerable  periods,  L  J 
during  which  the  partners  were  bound  by  articles  to  employ  them,  how 
can  those  contracts  be  avoided  ?  The  proposal  to  the  plaintiff  upon  that 
subject  was  unfair,  and  their  mode  of  treating  him  was  perfectly  unau- 
thorized. Their  conduct  led  him  to  conclude  that  the  concern  was  to 
proceed  as  it  had  been  previously  carried  on.  A  short  time  before  they 
had  purchased  a  large  quantity  of  materials  for  this  manufacture,  which 
could  not  have  been  worked  up  within  the  limits  of  the  subsisting  term. 
What  would  be  the  conclusion  of  a  jury  upon  this  proposal,  that  the 
plaintiff,  being  indemnified  against  the  contracts,  should  take  his  propor- 
tion of  the  workmen  and  materials,  and  seek  a  place  for  establishing 
another  manufactory,  they  remaining  on  the  spot  with  all  the  rest;  and 
by  their  clandestine  agreement  gaining  this  great  advantage,  securing  to 
themselves  the  whole  of  the  good-will  ?  Though  the  distinction  as  to 
notice  between  partnership  for  definite  and  indefinite  periods  must  be 
admitted,  the  provision  by  the  original  articles  requiring  a  year's  notice 
even  to  enable  one  to  withdraw,  shows  the  judgment  of  the  parties, 
that  the  engagements  of  the  concern  would  demand  a  considerable  time 
to  bring  them  to  a  conclusion,  and  must  be  taken  as  the  construction  of 
their  intention  in  the  event  of  a  total  dissolution,  which  the  existence 
of  these  contracts  must  therefore  preclude  without  at  least  the  same 
notice. 

The  Master  of  the  Kolls. 

The  first  question  in  this  cause  is,  Whether  the  partnership  was  dis- 
solved on  the  22d  of  November,  1804?  The  plaintiff  contends,  that  the 
defendants  had  no  right  to  put  an  end  to  the  partnership  at  that  period; 
and  that  is  contended  on  several  grounds;  1st,  that,  as  by  the  articles 
which  formerly  existed,  but  had  expired,  twelve  months'  notice  was 
necessary  to  enable  a  partner  to  withdraw,  the  same  notice  was  neces- 
sary for  withdrawing  from  the  partnership,  which  continued  without 
articles.  I  do  not  agree  to  that  proposition.  The  latter  partnership  was 
for  an  indefinite  period,  and  therefore  might  be  dissolved  at  the  will  of 
the  parties,  subject  to  the  question  afterwards  made,  by  what  notice  that 
will  must  be  declared. 

*Another  ground,  on  which  the  plaintiff  contends  against  the  r^com 
dissolution  on  the  22d  of  November,  is,  that  the  lease  of  the  pre-  L  J 
mises  in  London,  used  in  carrying  on  the  concern,  was  then  unexpired. 
That  does  not  oppose  any  obstacle  to  the  dissolution,  as  it  is  not  a  neces- 
sary consequence  that  partners  taking  premises  for  the  use  of  their  trade 
for  a  definite  period  contract  a  partnership  for  the  same  period.  If  any 
part  of  the  term  is  unexpired  at  the  end  of  the  partnership,  that  is 
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partnerstip  property,  and  is  to  be  distributed  as  sucb;  but  I  do  not 
apprehend  that  they  are  bound  to  continue  the  partnership  on  that 
account. 

A  third  ground  is,  that  there  were  several  contracts  subsisting  with 
their  workmen,  which  had  a  considerable  period  of  time  to  run.  That 
argument  goes  considerably  too  far.  It  would  go  to  this  extent,  that  a 
partnership  could  not  be  dissolved  until  all  their  contracts  were  com- 
pletely ended  and  wound  up,  and  that  can  hardly  be  the  case  at  any 
period,  as  persons  are  entering  into  contracts  from  day  to  day  which  can- 
not all  expire  at  the  same  period.  It  would  on  that  ground  be  hardly 
possible  to  dissolve  any  partnership,  as  there  must  always  be  contracts 
depending.  I  do  not  conceive,  therefore,  that  the  existence  of  engage- 
ments with  third  persons,  either  for  goods  to  be  worked  up,  or  engage- 
ments with  their  workmen,  which  had  not  come  to  a  conclusion,  can  form 
an  objection  to  the  dissolution.  The  partners  cannot,  it  is  true,  by  a 
dissolution  relieve  themselves  from  the  performance  of  any  engagements 
which  they  may  have  contracted  with  third  persons;  but,  as  among  them- 
selves, the  existence  of  such  engagements  cannot  prevent  a  dissolution 
either  by  mutual  consent  or  by  notice. 

The  question  then  is,  what  sort  of  notice  ought  to  be  given  for  this 
purpose  ?  Until  a  very  recent  period  it  had  been,  I  believe,  understood, 
that  a  reasonable  notice  should  be  given  ;  butupon  the  question,  what 
is  reasonable  notice,  much  difference  of  opinion  may  prevail.  On  the 
one  hand,  it  may  be  extremely  disadvantageous  to  parties  to  say,  that  a 
partnership  shall  be  dissolved  on  a  given  day ;  on  the  other,  it  must  be 
extremely  difficult  for  a  court  of  equity,  by  a  general  rule,  to  ascertain, 
r*fi91 1  '^^^^  ^^  reasonable  notice  ?  and  the  question,  whether  *the  par- 
L  J  ticular  notice  was  reasonable  or  convenient  would  be  the  subject 
of  discussion  in  almost  every  instance  of  the  dissolution  of  a  partnership. 
Considerations  of  that  sort,  I  believe,  have  led  to  a  different  rule ;  that 
in  the  case  of  a  partnership  such  as  this,  subsisting  without  articles,  and 
for  an  indefinite  period,  any  partner  may  say,  "  It  is  my  pleasure  on  this 
day  to  dissolve  the  partnership ;"  but,  considering  the  principles  on 
which  the  dissolution  must  take  place,  a  partner  can  very  seldom,  if  ever, 
have  an  interest  to  give  notice  of  dissolution  at  a  period  disadvantageous 
to  the  general  interests  of  the  concern ;  as  where  the  articles  do  not  pre- 
scribe the  terms  the  law  ascertains  what  shall  be  the  consequence  of  dis- 
solution, viz.,  that  the  whole  of  the  joint  property  must  be  sold  off,  and 
the  whole  concern  wound  up.  No  partner,  therefore,  can  derive  a  par- 
ticular advantage  by  choosing  an  unseasonable  moment  for  dissolution ; 
as  upon  the  principles  established  in  Crawshay  v.  Collins,  and  the  autho- 
rities there  referred  to,  he  must  suffer  in  proportion  to  the  extent  of  his 
interest  in  the  trade.  I  hold,  therefore,  that  the  dissolution  of  this  part- 
nership took  place  on  the  22d  of  November. 


1.  In  certain  cases  a  dissolution  of  partnership  may  be  decreed  by  a  Court  of 
Equity  before  the  expiry  of  the  term  for  which  it  was  originally  entered  into,  as, 
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for  instance,  where  one  of  the  co-partners  has  heen  guilty  of  fraud,  or  of  rash  and 
reckless  speculation  in  the  conduct  of  the  business  of  the  partnership.  But  to 
j  ustify  such  a  dissolution  a  strong  case  of  positive  or  imminent  abuse  must  be  estab- 
lished as  a  ground  for  the  interposition  of  the  court.  Where,  also,  one  of  the 
partners  becomes  disabled  to  act,  or  where  the  business  of  the  firm  becomes 
impracticable,  a  Court  of  Equity  would  decree  a  dissolution  of  the  partnership. 
2.  Where  there  is  no  express  stipulation  as  to  the  duration  of  a  co-partnery, 
its  intended  duration  may  sometimes  be  ascertained  by  implications  and  presump- 
tions, arising  from  the  acts  and  conduct  of  the  parties,  and  other  accompanying 
circumstances.  A  lease  of  premises,  however,  for  carrying  on  the  business  of  a 
partnership,  is  not  a  ground  for  presuming  that  there  was  any  implied  agreement 
between  the  partners,  that  the  duration  of  the  partnership  shall  be  co-extsnsive 
with  the  duration  of  the  lease. 


*WHERE  A  PAETNEB  RETIRES,  BECOMES  BANKRUPT,  OR  DIES,  HE  r=^(-9o-] 
OR  HIS  CREDITORS,  OR  REPRESENTATIVES,  ARE  ENTITLED  TO  L  "J 
THE  VALUE  OP  HIS  INTEREST  IN  THE  PIRM,  WHICH  IS  TO  BE  ASCER- 
TAINED NOT  BY  A  VALUATION,  BUT  BY  SALE ;  AND  IF  BEFORE  A 
SETTLEMENT  IS  MADE  THE  BUSINESS  IS  CARRIED  ON  BY  THE  REMAIN- 
ING PARTNERS  WITH  THE  PROPERTY  OP  THE  FIRM,  THEY  ARE  ENTITLED 
TO  A  SHARE  OP  THE  PROFITS  MADE  SUBSEQUENT  TO  THE  DISSOLUTION. 

CRAWSHAY  V.    COLLINS. 

July  2eth,'  1808.— E.     15  Ves.  218. 

In  September,  1801,  Collins,  Noble,  and  Boughton,  entered  into  part- 
nership in  the  business  of  pumb  and  engine  manufacturers.  In  Decem- 
ber, 1803,  a  commission  of  bankruptcy  issued  against  Noble.  In  August, 
1804,  this  suit  was  instituted  upon  a  bill,  filed  by  the  assignees  under 
that  commission  against  Collins  and  Boughton ;  stating  that  a  patent 
was  granted  in  1799  to  Noble  for  a  certain  apparatus  to  be  applied  to 
the  working  of  pumps,  engines,  &o. ;  that  another  patent  was  granted  in 
1800  to  the  defendant  Collins,  for  improvements  in  the  application  of 
metals  or  metallic  mixtures,  as  a  substitute  for  iron,  in  several  parts  of 
chain  pumps ;  that  the  expenses  of  soliciting  the  said  patents  were  de- 
frayed out  of  the  said  partnership  funds  of  Collins  and  Co. ;  that  no 
articles  were  entered  into  as  to  the  term  or  continuance  of  the  partner- 
ship, stating  the  shares  and  terms  upon  which  they  had  verbally  agreed; 
that  the  partnership  entered  into  a  contract  with  the  navy  board  to 
supply  the  navy  with  pumps,  &c.,  determinable  on  six  months'  notice, 
which  contract  had  not  been  determined,  and  that,  besides  the  profit 
made  under  that  contract,  they  carried  on  a  very  extensive  business  as 
pump  and  engine  makers,  but  no  account  had  been  settled. 

The  bill  prayed,  that  the  plaintiffs  as  assignees  of  Noble,  may  be  de- 
clared entitled  to  three  eighth  parts  of  the  profits  which  have  arisen,  and 
which  shall  arise  from  carrying  on  the  said  copartnership  business,  and 
which  remained  unaccounted  for  to  Noble  at  the  time  of  his  bankruptcy. 
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or  have  accrued  since  ;  and  also  to  three  eighth  parts  of  the  said  patents, 
and  to  all  profits  and  emoluments  to  arise  therefrom  ;  and  that  the  said 
r*K9QT  *''^i'^s  eighth  parts  thereof  may  be  sold  for  the  benefit  of  the 
L         -I  bankrupt's  estate,  on  account  of  all  dealings  and  transactions,  &c. 

The  decree  made  on  the  5th  of  August,  1805,  directed  an  account  of 
all  dealings  and  transactions  in  partnership  between  Noble  and  the  de- 
fendants down  to  the  7th  of  October,  1803,  the  time  of  Noble's  bank- 
ruptcy; without  prejudice  to  the  question  whether  the  plaintiffs,  as 
assignees  of  Noble,  are  entitled  to  a  share  of  the  profits  of  the  partner- 
ship-business, subsequent  to  the  7th  of  October,  1803.  The  master's 
report  stated  that  the  defendants  and  the  bankrupt  carried  on  the  busi- 
ness of  pump  and  engine  makers  in  partnership,  from  September,  1801, 
previous  to  which  time  the  said  business  had  been  carried  on  by  Noble 
and  Collins  in  partnership  with  other  persons ;  that  the  business  was 
carried  on  in  leasehold  premises ;  and  it  was  agreed  at  the  commence- 
ment of  the  partnership,  that  the  capital  of  their  trade,  consisting  of  the 
said  leasehold  premises,  the  tools  and  utensils  of  the  trade,  and  the 
money  then  advanced  by  the  partners  severally,  should  be  estimated  at 
£5333,  6s.  8c?.,  of  which  three  eighth  parts,  being  £2000,  were  to  be 
considered  as  the  share  of  Collins ;  three  other  eighth  parts  as  the  share 
of  Noble ;  and  the  remaining  two  eighth  parts  as  the  share  of  Boughton. 
The  capital  was  afterwards  reduced  by  agreement,  and  the  clear  profits 
of  the  trade  to  the  7th  of  October,  1808,  were  estimated  at  £3053,  2s. 
Oid.,  of  which  Noble's  share  amounted  to  £1144,  18s.  3id.  The  stock 
in  trade  and  capital  of  the  partnership  on  the  7th  of  October,  1803, 
consisted  of  the  leasehold  premises,  where  the  trade  was  carried  on  with 
the  tools,  and  implements,  and  goods,  manufactured,  and  unmanufactured, 
the  whole  valued  at  £3053,  8s.  Q^d.,  whereof  three  eighth  parts  for  the 
share  of  Noble,  amounted  to  £1145,  Os.  6d. 

The  cause  came  on  for  farther  directions. 

Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr.  Cooke,  for  the  plaintiffs. 

The  plaintiffs  are  entitled  to  an  account  of  the  profits  of  their  capital 
used  and  hazarded  in  the  trade  carried  on  by  the  defendants.  The  case 
r*fi241  °^  ^^^^  ^'  -^'^'■'1^*''''  ^®  *  direct  authority  *upon  the  point ;  the 
L  J  plaintiff  married  one  of  the  daughters  of  the  testator,  by  whose 
death  the  partnership  between  him  and  the  defendant  was  dissolved;  the 
defendant,  who  was  the  executor,  having  continued  to  carry  on  the 
trade  with  the  same  capital,  your  lordship  declared  that  the  testator's 
trade  having  been  carried  on  after  his  death  with  his  capital,  the  plain- 
tiffs were  with  his  other  children  entitled  to  the  profits  in  proportion  to 
the  shares  they  were  respectively  entitled  to  in  his  personal  estate. 
Bankruptcy  certainly  puts  an  end  to  a  partnership ;  but  the  consequences 
would  be  most  mischievous  if  the  solvent  partners  are  at  liberty  to  carry 
on  the  trade  for  their  own  benefit  with  the  property,  and  at  the  risk  of 
the  bankrupt.  The  principle  has  been  acted  upon  in  innumerable  cases. 
In  the  instance  of  an  executor  or  trustee,  employing  the  trust  money  in 
his  trade,  the  cestui  que  trust  has  an  option  to  have  interest,  or  the 
profit  made. 

Mr.  Akxander,  Mr.  Leach,  and  Mr.  Roupell,  for  the  defendants. 
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The  proposition  maintained  by  this  bill  is  equally  contrary  to  principle, 
the  interests  and  practice  of  traders,  and  the  understanding  and  feelings 
of  mankind,  amounting  to  this  :  that  if  one  partner  becomes  bankrupt, 
and  the  assignees  under  his  commission  are  so  negligent  as  not  to  call 
for  an  account,  and  a  sale  of  his  interest,  they  may  afterwards  compel 
the  other  partners  to  account  for  all  the  subsequent  profits  of  the  trade, 
carried  on  with  labour,  capital,  and  risk.  Upon  what  ground  can  these 
assignees  be  considered  partners  in  this  trade, — a  manufactory  of  pumps 
for  ships  ?  The  patent,  taken  out  in  Noble's  name,  though  with  the 
partnership  funds,  was  never  used  to  any  extent;  and  Noble,  who  had 
stipulated  to  employ  his  skill,  withdrew  from  the  business.  The  argu- 
ment with  reference  to  that  therefore  fails  The  assignees  were  bound 
to  call  for  an  account  immediately.  That  proportion  of  the  capital  could 
not  be  considered  as  capital  to  be  employed  in  the  trade  of  the  remain- 
ing partners.  It  was  not  their  capital,  employed  in  any  sense.  This 
cannot  be  compared  to  the  case  of  executors  or  trustees.  The  remaining 
partners  were  not  trustees  for  these  assignees,  but  debtors  to  them,  liable 
to  account  in  equity.  *The  ground  of  a  claim  of  partnership  r*f;o)r-. 
must  be  either  the  application  of  skill, — capital  in  its  proper  L  J 
sense, — not  a  mere  debt  or  liability.  These  assignees  cannot  be  repre- 
sented as  making  themselves  personally  liable  for  the  adventure,  as  they 
might  do  certainly,  but  that  purpose  must  be  signified. 

As  to  the  right  to  a  sale,  they  could  not  insist  upon  a  sale  of  the  en- 
tirety of  the  leasehold  premises,  but  only  of  the  undivided  interest.  Under 
an  execution  against  one  the  sheriff  seizes  the  whole,  but  sells  only  the 
undivided  interest.  As  tenants  in  common,  they  would  be  entitled  to  an 
account  of  the  produce  of  the  sale  of  manufactured  goods,  but  not  of 
goods  unmanufactured  at  the  time  of  the  bankruptcy,  which  put  an  end  to 
the  concern,  depending  upon  personal  character,  skill,  &c.  In  the  case 
of  Hill  V.  Burnham,  the  executor  carried  on  the  trade  with  the  stock  of 
the  partnership  as  executor,  meaning  to  do  so,  and  pledging  it  in  his 
partnership  trade.  That  he  could  not  do.  The  executor  and  trustee 
are  answerable  for  carrying  on  the  trade,  as  a  breach  of  duty ;  but  these 
partners  have  violated  no  duty.  In  every  instance  of  a  separate  bank- 
ruptcy the  right  of  the  assignees  is  only  an  account;  and  to  have  a  value 
set  upon  the  specific  chattels  at  the  time  of  the  bankruptcy.  The  claim 
beyond  that  to  a  share  of  the  subsequent  profits  is  made  by  persons  who 
could  pay  no  personal  attention  to  the  trade,  and  could  not  be  liable  to 
any  loss.  It  never  was  held  that  upon  the  bankruptcy  of  one  partner 
there  must  necessarily  be  a  sale  of  the  whole.  The  consequences  would 
be  extremely  hard  upon  the  solvent  partner,  who  would  thus  be  removed 
from  his  means  of  livelihood,  by  no  fault  of  his,  and  for  the  sake  of  the 
person  whose  misconduct  has  produced  the  embarrassment.  The  legal 
effect  of  the  bankruptcy  of  one  partner  is  a  dissolution,  the  partnership 
ceases,  there  is  an  end  of  all  the  joint  concern,  and  as  a  consequence  the 
assignees  are  entitled  to  all  the  bankrupt's  interest  in  the  property  at  the 
time  of  the  bankruptcy.  This  is  an  attempt  to  continue  the  partnership, 
notwithstanding  that  legal  termination  for  the  benefit  of  the  assignees, 
without  any  new  contract  entitling  them  to  share  in  the  subsequent  pro- 
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fits,  and  though  they  incur  no  hazard.  There  would  be  no  mutuality, 
the  remaining  partners  being  liable  to  future  losses  in  their  capital,  their 
r*R9Rn  °^^  property,  and  *their  persons.  This  is  not  a  trade  consisting 
L  J  merelyof  capital,  but  a  manufactory  under  a  patent ;  the  premises 
and  the  stock  in  themselves  unproductive,  and  rendered  productive  only 
by  the  application  of  the  skill,  personal  labour,  and  management  of  the 
remaining'partners.  The  inequality,  therefore,  is  enormous,  the  assignees 
having  incurred  no  risk  beyond  the  mere  original  value  of  the  timber, 
the  value  of  which  when  worked  up  may  be  increased  tenfold.  The 
bankruptcy  of  one  partner  scarcely  ever  puts  an  end  to  a  trade  if  profit- 
able. The  consequences,  therefore,  of  establishing  such  a  principle  will 
be  very  extensive. 

Sir  Samuel  RomiUy,  in  reply. 

The  principle  upon  which  this  relief  is  sought  has  been  acted  upon  in 
many  cases, — not  cases  of  executors,  as  Hill  v.  Burnham  was,  the  ques- 
tion of  law  being  considered  as  clearly  decided.  In  the  late  case  of 
Brown  v.  Vidler,  a  partnership  for  a  term  of  years  in  the  manufacture 
of  the  mail  coaches,  to  continue  by  the  contract  for  the  benefit  of  execu- 
tors, the  plaintiff,  claiming  under  a  deceased  partner,  having  been  pre- 
vailed upon  by  the  defendant  to  give  up  her -share  for  an  inadequate 
consideration,  filed  the  bill  to  set  aside  that  transaction.  Before  the 
cause  was  heard  the  term  expired  j  and  the  transaction  being  set  aside 
by  a  decree  at  the  rolls,  your  lordship  was  afterwards  of  opinion  that  the 
plaintiff  was  entitled  to  a  share  of  all  the  profits  made  after  the  expira- 
tion of  the  term,  including  the  benefit  of  the  contract  with  government 
made  by  the  defendant  alone. 

In  another  late  case,  Coxwell  v.  Bromet,  upon  a  bill  for  an  account 
and  injunction,  upon  disputes  between  three  persons  engaged  as  chemists 
in  partnership  for  an  indefinite  term,  the  defendant  insisted  upon  an 
agreement  for  a  dissolution  of  the  partnership  as  to  Buckley,  one  of  the 
partners ;  he  died,  and  a  bill  of  revivor  was  filed  by  his  representative ; 
your  lordship  held  that  there  was  no  dissolution ;  it  was  then  contended 
that  at  least  there  should  be  no  account  beyond  the  death  of  Buckley, 
that  operating  as  a  dissolution ;  your  lordship  did  not  determine  that 
point,  but  intimated  a  strong  opinion  that  the  account  subsequent  to  the 
death  was  due. 

r*fi271  *Tliis  is  '^o'  modern  doctrine.  In  the  case  of  Brown  v. 
L  -I  Litton,  1  P.  Will.  140,  Lord  Haroourt  expressly  declares  his 
opinion,  1  P.  Will.  141,  that  if  one  of  two  joint  traders  dies,  and  the 
survivor  carries  on  the  trade  after  the  death  of  the  partner,  the  survivor 
shall  answer  for  the  gain  made  by  this  trade,  to  the  same  effect  as  your 
lordship's  decision  in  Hill  v.  Burnham,  without  the  circumstance,  which 
can  make  no  difference,  that  the  surviving  partner  was  the  executor. 
In  that  case  the  executor  is  under  peculiar  hardship.  He  cannot  settle 
with  himself,  and  therefore  cannot,  as  another  partner  may,  having 
settled  it,  buy  the  property  himself.  There  is  another  modern  case, 
Hammond  v.  Douglas,  5  Vesey,  539,  an  express  determination  of  this 
point,  not  in  the  case  of  an  executor,  but  against  a  surviving  partner 
claiming  profits  made  after  the  death  of  the  other.     The  other  point 
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determined  in  that  case,  ttat  the  good-will  survived  is  certainly  very 
doubtful.  It  is  difficult  to  see  how  the  good-will,  consisting  in  the  habit 
of  the  trade  being  carried  on  in  the  same  place  can  be  distinguished,  and 
separated  from  the  lease  of  the  house. 

In  these  cases  the  court  has  never  proceeded  upon  the  ground  that 
this  is  misconduct,  but  considers  the  profits  as  an  accession  to  the  capital, 
arising  out  of  it,  belonging  to  the  proprietor  as  much  as  an  increase  of 
slaves  in  the  West  Indies,  or  of  any  stock  in  this  country.  If  one  part- 
owner  of  a  ship  without  consent,  or  with  the  express  dissent  of  the  other, 
charter  her,  though  there  is  a  proceeding  in  the  Admiralty  Court,  by 
which  he  may  in  that  case  have  liberty  to  do  it  alone,  yet,  if  he  has  not 
taken  that  course,  the  other  is  entitled  to  a  share  of  the  profits ;  Strelly 
v.  Winson,  1  Vern.  297,  and  the  cases  referred  to  by  Mr.  Kaithby.  In 
Skipp  v.  Harwood,  "West  v.  Skip.,  1  Ves.  239,  456,  Lord  Hardwicke 
held,  upon  the  claim  of  lien  by  Skipp,  that  no  distinction  was  to  be  taken 
between  the  stock  actually  existing  at  the  dissolution  of  the  partnership, 
and  that  which  was  afterwards  acquired  by  the  continuation  of  the  busi- 
ness ;  the  lien  attaching  equally  upon  stock  which  came  in  the  course  of 
trade  in  the  place  of  that  which  existed  at  the  time  of  the  bankruptcy. 
There  is  no  ground  for  the  objection  that  the  account  should  have  been 
called  for  sooner.  The  bankruptcy  occurred  in  1803,  and  the  bill  was 
filed  in  1804,  *The  assignees  after  filing  the  bill  would  have  pj^j-oo-i 
been  liable  personally  for  losses,  and  they  could  take  no  other  L  -• 
step  in  order  to  entitle  themselves  to  a  share  of  the  profits.  The  habit 
of  the  court  has  been  to  make  an  allowance  to  the  solvent  partners  for 
their  skill  and  exertions,  and  upon  that  point  the  defendants  may  have 
a  reference. 

The  Lord  Chancellor. — I  cannot  adopt  the  principle  upon  which 
this  case  has  been  put  for  the  defendants ;  depending  upon  what  is  con- 
ceived to  be  the  understanding,  feelings,  and  interests  of  traders,  and  of 
mankind  upon  this  subject.  I  must  act  upon  the  law  as  it  is  understood 
in  this  court,  however  inconsistent  it  may  be  with  those  interests  and 
feelings.  If  my  opinion  was  that  in  no  possible  circumstances  any 
account  of  the  profits  is  to  be  given,  that  would  dispose  of  the  case  against 
the  plaintiflfs ;  but  if  there  is  a  possible  case  in  which  they  may  have  a 
claim  to  profits,  though  there  may  be  many  other  cases  in  which  they 
cannot  claim,  yet  upon  this  record  I  have  no  intimation  whatsoever  how 
the  profits,  if  any,  have  been  made ;  by  what  application  of  the  funds 
stated  in  the  report,  either  alone,  or  combined  with  other  funds,  any  and 
what  profits  have  been  made,  no  information  is  given.  The  profit  may 
have  been  made  by  one  simple  sale  and  conversion  of  the  capital  existing 
at  the  time  of  the  bankruptcy.  Nothing  is  stated  of  debts  due  to  the 
trade,  or  advances  by  these  parties,  whether  from  their  private  funds,  or 
from  the  conversion  of  the  stock. 

Partnerships  are  regulated  either  by  the  express  contract,  or  by  the 
contract  implied  by  law  from  the  relation  of  the  parties.  The  duties  and 
obligations  arising  from  that  relation  are  regulated,  as  far  as  they  are 
touched,  by  the  express  contract;  if  it  does  not  reach  all  those  duties 
and  obligations,  they  are  implied  and  enforced  by  the  law.     In  the  in- 
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stance  of  a  partnership  without  articles,  the  respective  proportions  of 
capital  contributed  by  the  partners,  and  the  trade  being  carried  on  either 
for  a  certain  period,  or  the  connexion  dissolvable  at  pleasure,  the  time 
being  expired,  or  in  the  other  case  notice  to  determine  being  given,  it 
cannot  be  contended,  that  if  the  remaining  partners  choose  to  carry  on 
the  trade,  they  can  consider  the  whole  property  as  their  own,  to  be  taken 
r*fi9Qn  ^*  such  valuation  as  *they  think  proper  to  put  upon  it.  That  is 
L  "^  J  not  the  law.  The  obligation  implied  among  partners  is,  that 
they  are  to  use  the  joint  property  for  the  benefit  of  all  whose  property 
it  is. 

Many  complicated  cases  may  arise.  There  may  be  a  partnership  where, 
whether  the  parties  have  agreed  for  the  determination  of  it  at  a  particu- 
lar period  or  not,  engagements  must,  from  the  nature  of  it,  be  contracted, 
which  cannot  be  fufiUed  during  the  existence  of  the  partnership ;  and 
the  consequence  is,  that  for  the  purpose  of  making  good  those  engage- 
ments with  third  persons  it  must  continue ;  and  then,  instead  of  being 
as  it  was  a  general  partnership,  it  is  a  general  partnership,  determined, 
except  as  it  still  subsists  for  the  purpose  only  of  winding  up  the  concerns. 
Another  mode  of  determination  is,  not  by  effluxion  of  time,  but  by  the 
death  of  one  partner,  in  which  case  the  law  says  that  the  property  sur- 
vives to  the  others.  It  survives  as  to  the  legal  title  in  many  cases,  but 
not  as  to  the  beneficial  interest.  The  question  then  is,  whether  the 
surviving  partners,  instead  of  settling  the  account,  and  agreeing  with  the 
executor  as  to  the  terms  upon  which  his  beneficial  interest  in  the  stock  is 
gtill  to  be  continued,  subject  still  to  the  possible  loss,  can  take  the  whole 
property,  do  what  they  please,  and  compel  the  executor  to  take  the  calcu- 
lated value.  That  cannot  be  without  a  contract  for  it  with  -the  testator. 
The  executor  has  a  right  to  have  the  value  ascertained  in  the  way  in 
which  it  can  be  best  ascertained,  by  sale. 

If  the  implied  obligation  is,  that  partners  are  to  use  the  property  for 
the  benefit  of  those  whose  property  it  is,  where  is  the  hardship  ?  I  con- 
cur therefore  with  the  judgment  of  Lord  Kosslya  upon  that  point  in  the 
case  of  Hammond  v.  Douglas,  5  Ves.  539,  though  I  agree  with  the 
doubt  expressed  by  Sir  Samuel  Komilly  upon  the  other  point  there  deter- 
mined, that  the  good-will  survives.  If  the  surviving  partners  think 
proper  to  make  that  which  is  in  equity  the  joint  property  of  the  deceased 
and  them,  the  foundation  and  plant  of  increased  profit,  if  they  do  not 
think  proper  to  settle  with  the  executor,  and  put  an  end  to  the  concern, 
they  must  be  understood  to  proceed  upon  the  principle  which  regulated 
the  property  before  the  death  of  their  partner;  and  I  cannot  see,  if  there 
had  been  no  specialty  in  the  case  of  Brown  v.  Vidler,  why  that  decision, 
r*fiRm  ^^  *'■'  proceeded  upon  those  principles,  would  not  have  been  just. 
L  J  The  deed  by  which  the  plaintiflF  had  assigned  her  share  to  the 
defendant  being  set  aside,  from  that  moment  she  became  a  partner.  If 
that  partnership,  determined  by  effluxion  of  time,  and  without  a  new 
agreement  the  trade  was  carried  on  with  the  property  that  was  embarked 
in  it,  they  are  supposed  to  go  on  upon  the  old  footing ;  and  whether  the 
patent,  or  the  contracts  with  government  had  or  had  not  expired,  if  from 
that  property  in  the  view  of  this  court  the  property  of  both,  a  profit  was 
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derived  after  the  ezpiration  of  those  periods,  the  equity  may  be  fairly 
eaid  to  reach  that  case. 

As  to  the  case  now  before  the  court  of  the  bankruptcy  of  one  partner, 
supposing  it  the  simple  case  of  profit  made  by  the  mere  sale  of  the  pro- 
perty, there  must  be  an  account.  It  is  said  a  duty  was  imposed  upon 
the  assiguees  to  call  for  the  account.  That  is  true.  It  is  further  urged 
that  they  could  not  be  traders  in  new  adventures.  That  also  is  in  a  sense 
true ;  but  the  proposition  would  be  rash  that  there  can  be  no  case  in  which 
they  could  trade  with  consent  of  the  creditors,  or  of  the  creditors  and 
the  bankrupt  together.  If  they  had  the  consent  of  all  persons  interested, 
I  do  not  know  that  other  persons  with  whom  they  might  deal  could  make 
the  objection.  The  duty  is  not  as  between  them  and  the  other  persons, 
who  are  not  properly  to  be  termed  remaining  or  surviving  partners ;  the 
destruction  of  one  being,  unless  it  is  otherwise  provided,  a  dissolution  of 
the  whole  partnership,  as  if  by  effluxion  of  time,  or  by  death,  except  as 
it  may  be  reasoned  upon  the  effect  in  bankruptcy  of  the  substitution  of 
assignees.  It  is,  however,  no  more  the  duty  of  the  assignees  to  settle 
with  the  others  than  it  is  their  duty  to  settle  with  the  assignees. 

Is  it  possible  then  to  say,  that  upon  any  rule  of  law  the  other  partners 
can  take,  as  sole  owners,  all  the  houses,  buildings,  and  stock  in  trade  ? 
The  consequence  of  the  destruction  and  dissolution  of  the  partnership  is 
that  they  became  tenants  in  common  in  each  and  every  article  embarked 
in  it,  under  an  obligation  to  deal  with  the  whole  of  the  stock,  and  every 
article,  as  the  equitable  title  of  the  bankrupt  and  themselves  requires  ; 
and  according  to  the  case  of  Fox  v.  Hanbury,  Cowp.  445,  the  right  is, 
not  to  an  individual  proportion  of  a  specific  article,  but  *to  an  r^co-i-i 
account  J  the  property  to  be  made  the  most  of,  and  divided.  The  L  '  J 
question  then  is,  whether  the  other  partners  have  a  right  to  carry  on  the 
trade,  become  theirs  exclusively,  with  the  property  belonging  to  the  former 
partner,  considering  the  profit  as  exclusively  their  own,  and  in  that 
concern  unquestionably  hazarding  the  loss  of  that  property,  if  not  impli- 
cating personal  responsibility,  indisputably  in  the  course  of  that  trade 
exposing  that  property  to  hazard.  It  is  contended  by  the  defendants, 
that  if  they  dealt  only  with  this  property,  receiving  the  money,  and  turn- 
ing it,  as  they  do  in  trade,  the  demand  is  only  to  the  extent  of  a  third 
of  the  money  made  by  the  first  sale.  That  would  give  the  right  to  an 
account  to  that  extent ;  but  there  may  be  a  more  complicated  case,  upon 
the  application  of  funds  of  their  own,  mixed  with  the  partnership  pro- 
perty. How  far  the  principle  is  applicable  to  the  case  of  persons  so 
mixing  and  applying  property  of  their  own,  is  a  consideration  with  which 
I  should  deal  at  much  hazard,  when  not  apprised  of  the  actual  circum- 
stances of  the  case  now  before  me. 

I  cannot  go  the  length  of  holding  that  there  may  not  have  been  profits 
in  which  these  assignees  are  not  entitled  to  participate.  I  will  not  say 
that  they  have  a  right  to  participate  in  all  the  profits  that  have  been 
made.  I  shall  therefore  direct  an  inquiry,  to  ascertain  whether  the 
profits  that  have  been  made  were  made  by  any,  and  what  application  of 
the  funds,  which  the  report  states,  as  constituting  the  capital  in  October, 
1803  J  or  by  the  application  of  any  other,  and  what  funds ;  and  with  a 
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direction  to  the  master  to  state  the  oiroumstances,  with  reference  to  profit 
made  by  the  contract  with  government.  My  present  notion,  without 
prejudice,  is  that  the  defendants  have  a  right  to  put  it  to  the  plaintiffs 
to  take  to  that  contract,  or  to  decline  it ;  but  if  they  choose  to  take  to  it 
the  others  cannot  prevent  them. 

The  decree  accordingly  directed  an  inquiry  whether  there  were  any 
and  what  profits  made  since  the  7th  of  October,  1803,  by  any  and  what, 
use  or  application  of,  or  by  means  of,  the  stock  in  trade  and  capital  of 
the  partnership  business,  as  the  master  finds  the  same  to  have  been  con- 
r*fiS91  ^'i''^*^'^)  ''^i*^  liberty  to  state  *specially  any  circumstances  rela- 
L  J  tive  to  the  stock  and  capital  existing  on  the  7th  of  October,  1803, 
or  as  to  any  profit  made  since,  or  as  to  any  contract  with  government,  or 
as  to  the  patents,  or  any  profits  made  from  such  contracts,  or  by  the  use 
of  the  said  patents. 


WHERE  AN  OSTENSIBLE  PARTNER  RETIRES,  NOTICE  OE  THE  DISSOLUTION 
MUST  BE  GIVEN  TO  ALL  PARTIES  WHO  HAD  PREVIOUS  DEALINGS  WITH 
THE  FIRM ;  BUT  A  NOTICE  IN  THE  GAZETTE  WILL  BE  SUFFICIENT  IN 
REGARD  TO  PARTIES  SUBSEQUENTLY  CONTRACTING  WHO  HAD  NO  PRE- 
VIOUS DEALINGS  WITH  THE  FIRM. 

GODFEEY  V.   TUKNBULL. 

July  4,  1795.— B.     1  Eap.  SYl. 

This  was  an  action  by  the  plaintiff  as  indorsee  of  a  promissory  note, 
against  the  defendants,  as  the  makers  of  it. 

The  defendants  had  been  partners  in  trade,  but  the  partnership  had 
been  dissolved  prior  to  the  date  of  the  note. 

Maoauley,  one  of  the  defendants,  suffered  judgment  to  go  by  default. 

The  other  defendant  relied  that  the  note  was  made  by  the  defendant 
Macauley  only,  after  the  dissolution  of  the  partnership,  who  had  put 
their  joint  names  on  it  without  any  authority  from  him. 

The  note  was  dated  the  6th  of  April,  1793.  On  the  19th  of  the 
March  preceding,  notice  of  the  dissolution  of  the  partnership,  dated  the 
the  15th,  had  appeared  in  the  gazette. 

The  question  was,  whether  the  notice  given  in  the  gazette  was  suffi- 
cient so  as  to  exonerate  the  defendant  Turnbull. 

Lord  Kenton. — In  general,  if  a  partner  gives  a  note  in  the  partner- 
ship name,  all  the  partners  are  bound  by  it;  and  that  is  the  case  even  if 
given  after  the  actual  dissolution  of  the  partnership,  if  that  was  not 
sufficiently  notified,  and  the  J)arty  who  took  the  note  took  it  on  the  faith 
of  the  partnership  name. 

r*f?R5?l  ^  secret  dissolution  of  a  partnership  cannot  discharge  the 
•-  J  *partners  ;  but  if  the  dissolution  is  notified  in  the  ordinary  and 
usual  way,  as  it  is  the  only  mode  by  which  the  fact  of  the  dissolution 
can  be  promulgated  to  the  wofld,  at  least  to  those  who  have  had  no  pre- 
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vious  dealing  with  the  partners,  it  seems  sufficient  at  least  to  be  left  to 
the  jury,  from  thence  to  infer  notice. 

In  many  cases,  notice  in  the  gazette  is  sufficient  to  subject  a  party  to 
penalties,  as  in  the  cases  of  smuggling  and  outlawries.  So  in  the  cases 
of  bankrupts,  notice  in  the  gazette  is  sufficient  for  every  purpose.  In 
the  present  instance,  there  is  no  proof  of  any  actual  notice  to  Mr.  Godfrey 
the  plaintiff,  but  the  publication  in  the  gazette  is  proved,  antecedent  to 
his  taking  the  note. 

The  jury  are  to  judge  from  the  practice  in  the  usual  course  and  ordi- 
nary mode  of  business.  Notices  are  to  be  found  in  every  gazette  of  the 
dissolution  of  partnerships,  which  seems  to  point  out  that  as  the  mode 
adopted  by  the  world  for  notifications  of  this  sort,  and  therefore  every 
prudent  man  in  business  ought  to  consult  them. 

The  jury  found  a  verdict  for  the  defendant  TurnbuU. 


1.  In  Graham  v.  Hope,  Peake,  R.  155,  Lord  Kenyon  observed, — "  The 
gazette  was  not  of  itself  sufficient  notice  to  the  plaintiff  of  the  dissolution  of  the 
partnership.  I  do  not  say  this  for  the  purpose  of  this  cause  merely,  but  I  mean 
to  lay  it  down  as  a  general  rule  to  govern  the  conduct  of  all  men.  Many  people 
there  are  in  this  kingdom  who  never  see  a  gazette  to  the  day  of  their  deaths, 
and  very  mischevious  would  be  the  consequencesif  they  were  bound  by  a  notice 
inserted  in  it.  It  is  incumbent  on  persons  dissolving  a  partnership  to  send 
notice  of  such  a  dissolution  to  all  persons  with  whom  they  have  had  dealings  in 
partnership." 

2.  Where  a  retiring  partner  has  taken  the  proper  steps  for  publishing  his  re- 
tirement, he  will  not  be  liable  to  parties  ignorant  of  the  dissolution  of  the  firm 
on  account  of  obligation  undertaken  by  the  remaining  partners  under  the  old 
name  of  the  firm.  The  case  of  *Newsome  v.  Coles,  2  Camp.  617,  was  rsffo^-i 
an  action  against  the  defendants  as  acceptors  of  a  bill  of  exchange  '-  -■ 
under  the  firm  of  Thomas  Coles  and  Sons.  Thomas  Coles  and  his  three  sons 
the  defendants,  formerly  carried  on  business  under  that  firm.  "  The  father  died 
in  1805,  and  the  three  sons  continued  to  carry  on  business  under  the  same  firm 
until  the  year  1808.  George  and  Charles  then  withdrew,  and  established  a  new 
business  under  a  new  firm.  Notice  of  the  dissolution  of  partnership  was  pub- 
lished in  the  London  Gazette,  and  was  sent  round  to  the  correspondents  of  the 
house.  William  Coles  continued  the  old  business  by  himself,  under  the  old 
firm,  and  accepted  the  bill  in  question,  drawn  upon  Messrs.  Thomas  Coles  and 
Sons.  The  plaintiff  had  not  had  any  dealings  with  the  partnership  of '  Thomas 
Coles  and  Sons,'  when  composed  of  the  three  brothers ;  and  when  he  took  the 
bill  in  question  he  did  not  know  that  that  partnership  had  been  dissolved.  The 
attorney-general  contended  that  George  and  Charles  Coles  were  liable  to  him  as 
partners  with  their  brother  William.  They  must  be  taken  to  have  authorized 
him  still  to  hold  them  out  as  partners  to  the  world.  If  they  consented  to  the 
old  firm  being  used  by  him,  they  were  clearly  liable  as  much  as  if  the  names  of 
both  had  been  mentioned  by  their  authority,  and  their  consent  must  be  pre- 
sumed from  their  never  having  attempted  to  prevent  him  from  using  the  old 
firm.  Had  they  applied  to  the  great  seal,  as  it  was  their  duty  to  do,  the  chan- 
cellor would  at  once  have  granted  an  injunction  against  one  partner  drawing 
or  accepting  bills  in  the_partnership  firm  after  a  dissolution  of  the  partnership. 
Lord  Bllenbobotjgh. — It  is  not  pretended  that  the  defendants  George  or  Charles 
Coles  ever  interfered  with  the  business  carried  on  by  William  after  the  dissolu- 
tion of  the  partnership,  or  by  any  act  whatsoever  authorized  him  to  use  the 
firm  under  which  they  had  traded  together.  I  am  therefore  of  opinion  that  they 
are  not  liable  for  that  firm  being  used  by  him  without  their  authority.  Ample 
notice  had  been  given  of  the  dissolution  of  the  partnership  :  and  after  that,  it 
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was  the  duty  of  persons  taking  securities  in  the  name  of  Thomas  Coles  and 
Sons,  to  inquire  who  were  designated  by  that  firm.  The  plaintiff  might  not 
know  of  the  dissolution,  but  he  had  the  means  of  knowing,  and  the  partners 
who  retired  could  not  remain  liable  for  his  ignorance.  I  think  they  were  not 
bound  to  apply  to  the  lord  chancellor  for  an  injunction,  or  to  take  any  notice  of 
the  firm  which  their  brother  might  happen  to  use.  They  were  discharged  from 
all  liability  for  his  acts  by  the  dissolution  of  the  partnership,  and  the  notice 
which  was  communicated  of  that  event.    The  plaintiff  must  be  called." 


r*fiRfn  *^^  ENGLAND  WHERE  A  DORMANT  PARTNER  RETIRES  HE  IS  NOT 
L  J        LIABLE   FOR   THE    SUBSEQUENT    OBLIGATIONS    OP   THE   HRM, 

EVEN  ALTHOUGH  NOTICE  WAS  NOT  GIVEN  TO  PARTIES  DEALING  WITH 
THE  EIRM,  UNLESS  THE  FACT  OF  HIS  BEING  A  PARTNER  WAS  KNOWN 
TO  THE  PARTY  CONTRACTING,  IN  WHICH  CASE  NOTICE  TO  SUCH  PARTY 
WOULD  BE  NECESSARY. 

CAETBR  V..WHALLEY. 

June  15,  1830.— E.     1  Bar.  &  Aid.  II. 

Assumpsit  by  the  indorsee  against  the  defendants  as  acceptors  of  a 
bill  of  exchange.  Plea  by  Whalley,  the  general  issue  ;  judgment  by  de- 
fault against  the  other  defendants.  The  bill,  dated  Birmingham,  May, 
16,  1829,  was  drawn  by  Jackson  upon  "  The  Plas  Madoo  Colliery  Com- 
pany, near  Euabon,  North  Wales,"  payable  to  Jackson's  order ;  accepted, 
per  procuration,  by  Yeysey  for  the  company,  and  indorsed  by  Jackson 
to  the  plaintiff.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  Lon- 
don sittings  after  Easter  Term,  1830,  it  was  proved  that  Carter,  a  person 
residing  at  Birmingham,  had  discounted  the  bill  for  the  Plas  Madoc 
Colliery  Company  at  the  request  of  Jackson,  who  managed  their  pecu- 
niary affairs,  and  who  remitted  the  proceeds  of  the  bill  to  them  in  Wales. 
The  company,  some  time  before  this  transaction,  consisted  of  the  four 
defendants,  but  in  April,  1829,  Saunders  withdrew  from  the  partnership. 
It  did  not  appear  that  any  notice  of  this  fact  had  been  given  to  the 
public  or  to  Carter.  There  was  no  proof  of  any  dealing  between  Carter 
and  the  firm  before  May,  1829,  when  the  bill  was  drawn.  For  a  short 
time  in  1828,  the  company  had  an  account  at  the  Wrexham  Bank  in 
North  Wales,  and  Saunders  was  known  there  as  one  of  the  partners.  He 
had  been  seen  at  the  colliery  in  April,  1828,  taking  some  part  in  the 
getting  up  of  a  steam-engine.  Jackson  lived  at  Birmingham ;  and  an 
attorney  who  witnessed  the  instrument  by  which  Saunders  made  over 
his  share  in  the  partnership,  and  who  knew  all  the  defendants  at  that 
time ;  also  resided  there.  The  plaintiff  had  stated  in  December,  1829, 
that  he  did  not  know  the  defendant  Whalley  at  the  time  when  the  bill  was 
r*fi9fil  '^'■*^°-  *^^  '^^^  evidence  Lord  Tenterden  was  of  opinion  that 
L  J  the  action  was  not  sustained,  Saunders  having  withdrawn  from 
the  firm  before  the  acceptance  was  given ;  and  that  the  plaintiff  could 
not  avail  himself  of  the  want  of  notice,  as  it  did  not  appear  that  he  had 
ever  dealt  with  the  company  while  Saunders  was  a  member,  or  that  the 
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partnership  during  that  time  had  been  so  known  at  Birmingham,  where 
the  plaintiff  carried  on  business,  that  he  must  be  supposed  to  have 
looked  upon  Sauoders  as  a  partner,  in  default  of  notice  to  the  contrary. 
The  plaintiff  was  therefore  nonsuited. 

Campbell  now  moved  for  a  rule  to  show  cause  why  the  nonsuit  should 
not  be  set  aside  and  a  new  trial  had.  The  plaintiff  was  entitled  to  con- 
sider Saunders  as  one  of  the  acceptors,  having  had  no  notice  of  his  with- 
drawing from  the  firm.  Evans  v.  Drummond,  4  Esp.  N.  P.  C.  89,  may 
appear  an  authority  to  the  contrary;  but  that  was  the  case  of  a  dormant 
partner.  Where  the  partner  has  been  ostensibly  such  and  retires,  there 
must  be  notice  of  that  fact,  to  exempt  him  from  future  liability.  Par- 
kin V.  Carruthers,  3  Esp.  N.  P.  C.  248.  In  that  case  the  plaintiff  was 
not  proved  to  have  had  any  dealing  with  the  firm  as  at  first  constituted ; 
and  Le  Blanc,  J.,  laid  it  down  as  a  clear  rule  of  law  that  where  there  is  a 
partnership  of  any  number  of  persons,  if  any  change  is  made  in  the  part- 
nership, and  no  notice  is  given,  any  person  dealing  with  the  partnership, 
either  before  or  after  such  change,  has  a  right  to  call  upon  all  the  parties 
who  first  composed  the  firm.  Here  no  notice  whatever  was  given, 
though  Saunders  had  been  known  as  a  partner  during  the  continuance 
of  the  partnership. 

Lord  Tenterden,  C.  J.,  read  over  the  evidence,  and  re-stated  the 
opinion  expressed  by  him  at  the  trial. 

LiTTLEDALE,  J. — It  was  incumbent  on  the  plaintiff  in  this  action  to 
prove  a  contract  between  the  parties  whom  he  named  as  acceptors,  and 
himself  as  indorsee.  If  they  were  all  partners  when  the  acceptance  was 
given  by  Veysey,  that  contract  is  established.  But  it  appears  that  they  had 
ceased  to  be  so,  Saunders  having  vnthdrawn.  Then  it  is  said  that  the 
defendant  *ought  to  have  proved  some  notice  received  by  the  r^ooyn 
plaintiff  of  this  separation  ;  and  it  is  true  that  if  the  plaintiff  at  L  -I 
any  previous  time  knew  Saunders  to  be  one  of  the  partners,  such  notice 
ought  to  have  been  shown.  Now,  where  all  the  names  in  a  firm  appear, 
it  may  be  presumed  that  every  one  knows  who  the  partners  are ;  but 
where  there  is  only  a  nominal  firm,  as  in  the  present  case,  the  fact  of 
such  knowledge  must  be  ascertained  by  express  proof.  No  proof  of  that 
kind  appears  here ;  and  I  therefore  think  that  no  contract  was  established 
between  the  plaintiff  and  Saunders. 

Parke,  J. — The  plaintiff  was  bound  to  show  an  acceptance  by  four 
parties;  that  is,  that  Veysey,  who  did  accept  the  bill,  was  authorized  to 
do  so  by  the  three  others  named  in  the  declaration.  Saunders  had  given 
no  direct  authority, — he  was  not  a  partner  at  the  time.  But  he  may  by 
his  conduct  have  represented  himself  as  one,  and  induced  the  plaintiff 
to  give  him  credit  as  such,  and  so  be  liable  to  the  plaintiff.  Such  would 
have  been  the  case  if  he  had  done  business  with  the  plaintiff  before  as  a 
member  of  a  firm,  or  had  so  publicly  appeared  as  a  partner  as  to  satisfy 
a  jury  that  the  plaintiff  must  have  believed  him  to  be  such ;  and  if  he 
had  suffered  the  plaintiff  to  continue  in  and  act  upon  that  belief,  by  omit- 
ting to  give  notice  of  his  having  ceased  to  be  a  partner,  after  he  really 
had  ceased,  he  would  be  responsible  for  the  consequences  of  his  original 
representation,  uncontradicted  by  a  subsequent  notice.     But  in  order  to 
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render  him  liable  on  this  ground,  it  is  necessary  that  he  should  have 
been  known  as  a  member  of  the  firm  to  the  plaintiffs,  either  by  direct 
transactions,  or  public  notoriety.  In  the  present  instance  that  was  not 
so.  The  name  of  the  company  gave  no  information  as  to  the  parties 
composing  it,  and  the  plaintiff  did  not  show  that  Saunders  had  dealt  with 
him  in  the  character  of  a  partner,  or  had  held  himself  out  so  publicly  to 
be  one,  as  that  the  plaintiff  must  have  known  it.  Carter  the  plaintiff 
lived  at  Birmingham;  it  should  have  appeared  that  there  had  been  such 
a  dealing  at  that  place  by  Saunders,  or  that  his  connexion  with  the  com- 
pany had  been  so  generally  known  there,  that  a  knowledge  of  it  by  Car- 
r*fi^8T  ^^'  ™™^*  ^^^^  *been  presumed.  There  having  been  no  evidence 
L         J  for  the  jury  on  these  points,  I  think  the  nonsuit  was  right. 

Eule  refused. 


The  case  of  Evans  v.  Drummond,  4  Esp.  89,  was  an  action  to  recover  the 
value  of  a  large  quantity  of  hops.  "  The  plaintiff  produced  the  articles  of  part- 
nership, dated  in  the  year  1181,  between  the  defendant  Combrune  and  one  Bell, 
for  carrying  on  the  business  of  brewers  ;  and,  by  a  clause  in  that  deed,  the  par- 
ticular attendance  and  attention  of  Drummond  to  the  business  was  to  be  dis- 
pensed with,  so  that  he  was  virtually  but  a  dormant  partner.  In  1Y92,  Bell 
quitted  the  partnership.  Brskine,  for  the  defendant,  stated  his  defence  to  be, 
that  the  demand  of  Evans,  the  plaintiff  in  this  action,  commenced  on  the  5th 
of  October,  1799,  and  ended  in  the  October  following  of  the  year  1800  :  That, 
in  fact,  the  defendant  Drummond  had  actually  quitted  all  concern  with  the  part- 
nership on  the  10th  of  March,  1196;  so  that,  at  the  time  of  the  goods  being  fur- 
nished, he  had  no  manner  of  concern  with  it.  He  then  contended  that,  as 
Drummond  was  a  partner  never  visible  in  the  concern,  that  it  was  not  necessary 
to  give  public  notice  of  the  time  when  he  ceased  to  be  actually  so ;  but  that  he 
was  not  chargeable  from  the  time  when  the  partnership  was  put  an  end  to. 
Lord  Kenyon  asked,  if  Drummond,  the  defendant,  was  ever  known  to  be  a  part- 
ner? He  added,  that  it  was  incumbent  on  the  plaintiff  to  show  that  Drum- 
mond was  ever  known  publicly  in  the  partnership ;  as  there  must  be  some  pub- 
licity of  his  situation,  to  which  the  plaintiff  iriight  be  presumed  to  trust,  other- 
wise he  could  only  be  charged  during  the  time  he  was  actually  a  partner,  and 
was  receiving  the  emoluments  and  profits  of  the  business." 


r*r^QT  *^^  SCOTLAND  IT  HAS  BEEN    HELD   THAT   NOTICE  OJP  THE  DISSO- 
L  J        LDTION  OF  A  PARTNERSHIP   MUST  BE  GIVEN  TO  THE  PARTIES 

DEALING  WITH   THE   EIRM   IN  THE  CASE  OP  A  DORMANT,  AS  WELL  AS 

IN  THE  CASE  OP  AN  OSTENSIBLE  PARTNER. 

HAY  V.   MAIR. 

Jan.  27,  1809.— S.    F.  D.  102. 

Alexander  Pollock,  merchant  in  Glasgow,  addressed  the  following 
missive  to  Alexander  Adamson  : — 
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"  Sir, — As  I  understand  you  are  going  to  New  York,  or  some  other 
State  of  America,  in  order  to  do  business  in  the  merchant  line,  and  more 
especially  to  sell  goods  of  the  manufacture  of  this  country,  I  shall  there- 
fore, at  this  time  and  every  other  opportunity,  ship  you  goods  to  any 
moderate  amount ;  that  is  to  say,  if  you  make  me  such  remittances  as 
may  be  necessary ,in  enabling  me  to  ship  not  only  goods  of  my  own  manu- 
facture, but  to  purchase  others  that  may  answer  the  markets  you  may 
hereafter  acquaint;  and  I  agree  to  run  you  one-half  gainers  and  half 
losers  in  all  goods  I  ship  you  out,  and  to  allow  you  a  salary  of  £60  per 
year,  to  defray  your  own  expense ;  and  whole  other  necessary  expense 
comes  in  the  trade,  such  as  carriage,  freight,  duty,  postages,  &c.,  is  to 
be  deducted  off  the  whole  head.  And  it  is  to  be  understood,  that  every 
year  you  set  off,  and  give  me  a  state  of  accounts  or  goods  sold,  whether 
the  trade  is  likely  to  do  good  or  bad.  This  bargain  or  agreement  to 
continue  four  years  from  and  after  this  date,  provided  the  said  business 
be  productive  of  any  profits,  so  as  to  enable  the  same  to  be  carried  on  ; 
but  if  any  of  us  should  alter  our  mind  before  the  said  term  of  four  years 
should  expire,  we  bind  ourselves  to  give  each  other  notice.  In  the  mean- 
time, I  remain,"  &c. 

Adamson  accepted  of  this  offer  by  a  counter  missive ;  and  in  terms 
thereof  Adamson  for  some  years  acted  in  New  York,  and  Pollock  in 
Glasgow. 

Clear  evidence  from  the  correspondence  of  the  parties  was  produced, 
by  which  it  appeared  that  the  transactions  of  the  copartnery  were  ex- 
tended to  goods  ordered  from  England  by  *Adamson,  and  were  r^oAn-i 
not  limited  to  those  transmitted  by  Pollock.  L        -• 

The  parties  afterwards  determined  that  the  agreement  in  this  missive 
should  be  dissolved;  that  the  transactions  under  it  should  be  wound  up; 
and  that  Adamson  should  be  entitled  to  all  the  profits,  and  take  upon 
himself  all  the  debts  thence  arising.  Adamson  being  at  this  time  in 
Glasgow,  the  parties  subscribed  the  following  missive  : — "We  the  sub- 
scribers, considering  that  in  July,  1795,  we  proposed  to  be  engaged  in 
joint  adventures  of  merchandise,  as  expressed  in  the  prefixed  missive, 
and  that  certain  transactions  took  place  in  consequence  thereof  betwixt 
us ;  but  having  now  stated  and  settled  our  accounts,  as  if  no  such  pro- 
posal had  ever  been  made,  and  not  being  inclined  to  continue  business 
in  the  terms  there  proposed,  judging  it  better  for  our  several  interests 
that  any  future  transactions  of  buying  we  eventually  have  with  each 
other,  should  be  done  betwixt  us  as  with  any  other  trade,  we  do  hereby 
pass  from  and  relinquish  the  proposed  agreement,  as  expressed  in  the 
foregoing  missives,  and  discharge  all  claims  competent  to  each  of  us 
against  the  other  in  consequence  thereof     In  testimony  whereof,"  &c. 

No  public  notification  was  made  of  this  dissolution ;  and  Adamson 
again  departed  to  America. 

In  the  year  1801,  Adamson  returned  to  Scotland,  and  became  bank- 
rupt, was  sequestrated,  and  David  Kay  was  appointed  trustee. 

Kay  then  raised  an  action  against  Pollock,  setting  forth,  "  That  the 
said  Alexander  Pollock,  being  the  partner  of  the  said  Alexander  Adam- 
son, in  trade  and  business  carried  on  by  him,  and  never  having  been 
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publicly  separated  from  him,  is  liable  to  the  whole  creditors  of  the  said 
Alexander  Adamson  in  the  debts  due  to  them  respectively." 

In  defence,  Alexander  Pollock  pleaded,  that  he  could  not  be  liable  for 
the  debts  of  this  copartnery,  in  so  far  as  incurred  subsequently  to  the 
date  of  the  private  dissolution  of  it.  In  the  copartnery  of  joint  trade 
into  which  the  defender  had  entered,  he  was  a  latent  partner.  No  social 
r*fid.1 1  ^''°*  ^^^  used,  nor  did  his  *name  at  any  time  appear  to  the  public. 
L  J  No  one,  therefore,  was  deluded  to  contract  on  the  faith  of  his 
credit.  As,  therefore,  the  defendant's  connexion  in  trade  with  Adam- 
son  was  latent,  the  dissolution  of  that  connexion  did  not  require  publica- 
tion ;  29th  November,  1774,  Armour  v.  Gibson. 

The  pursuer  pleaded,  that  it  was  a  general  principle  of  law,  well  under* 
stood  and  firmly  established,  that  in  all  cases  where  a  copartnership  has 
existed,  the  dissolution  of  it  must  be  published,  either  by  special  notifi- 
cation, or  by  some  other  act  equivalent  to  notification.  The  public  must 
be  warned  that  the  credit  on  which  they  have  hitherto  contracted  has 
undergone  a  change,  and  that  in  their  future  dealings  they  are  not  to 
rely  on  the  past  credit  of  the  copartnery.  It  is  not  necessary  that  the 
names  of  the  partners  should  be  publicly  known,  or  should  appear  in 
firm,  or  indeed  that  there  should  be  any  social  firm  at  all  to  infer  respon- 
sibility to  this  extent  in  all  who  have  been  partners  in  the  company. 
All  the  partners,  public  or  latent,  active  or  dormant,  co-operate  to  create 
a  fund  of  credit  on  which  the  public  are  induced  to  contract ;  and  having 
thus  acquired  a  certain  character  with  the  public,  a  jus  gucesitum  arises 
to  the  public  to  be  informed  that  the  circumstances  are  changed,  and 
that  those  contracting  must  inquire  again  into  the  foundation  on  which 
the  credit  of  the  new  copartnery  rests. 

The  interlocutor  of  the  lord  ordinary,  (17th  June,  1806,)  was :  "Finds 
sufficient  evidence  that  a  copartnership  was  constituted  betwixt  the 
defender  Alexander  Pollock,  a  manufacturer  at  Anderston,  and  Alex- 
ander Adamson,  who,  by  agreement,  was  to  reside  in  New  York  for  the 
purchasing  of  goods  manufactured  in  this  country,  to  be  sent  out  to  New 
York,  and  sold  there  for  their  joint  behoof:  Finds,  that  although  by  the 
defender's  letter  of  the  15th  July,  1795,  he  agreed  to  send  out  goods  of 
his  own  manufacture,  and  to  purchase  others  to  be  sent  out,  the  transac- 
tions of  the  copartnery  were  not  understood  to  be  limited  to  such  goods 
as  the  defender  sent  out;  and  that  the  transactions  of  the  copartnery 
were  extended,  and  authorized  by  the  defender  to  be  extended  to  goods 
ordered  by  Adamson,  the  American  partner  from  England  :  Finds,  that 
r*fid.5>T  *  y  ^^  agreement  of  parties,  this  copartnership  was  to  subsist  for 
L  -I  four  years :  Finds,  that  in  1798  the  defender  and  Adamson 
agreed  to  put  an  end  to  this  joint  copartnership,  but  that  there  is  no 
evidence  of  any  notification  thereof  to  the  public,  or  to  those  transacting 
with  Adamson  :  Finds,  therefore,  that  the  defender  is  liable  as  a  co- 
partner with  Alexander  Adamson,  for  such  debts  and  transactions  as  fell 
within  the  scope  of  this  copartnery;  and,  therefore,  before  farther  answer, 
appoints  the  pursuer  to  condescend  upon  such  particular  debts  and  trans- 
actions as  he  contends  the  defender  is  liable  to  pay  and  fulfil." 

The  cause  then  came  before  the  court  by  petition  and  answers ;  and 
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from  the  correspondence  produced,  it  appeared  to  the  satisfaction  of  the 
court,  that  Pollock  was  not  a  latent  and  dormant  partner,  but  had  con- 
ducted himself  as  a  public  and  active  member  of  the  copartnership. 

But  in  deciding  the  cause  the  judges  concurred  in  observing,  that  the 
principle  laid  down  in  the  interlocutor  of  the  lord  ordinary  was  estab- 
lished in  the  law  of  Scotland;  that  where  a  fund  of  trade  and  credit  has 
been  created  by  the  copartnership  of  a  set  of  individuals,  and  vested  in 
a  certain  firm  with  which  the  public  have  been  accustomed  to  deal  and 
contract,  a  published  notification  of  dissolution,  or  some  public  act  equi- 
valent to  this,  was  necessary  to  relieve  the  partners  from  being  respon- 
sible, for  those  debts  which  might  be  incurred  in  the  name  and  within 
the  scope  of  the  firm.  That  a  private  dissolution  did  not  extend  farther 
than  to  regulate  the  private  interests  of  the  respective  partners.  That 
this  general  rule  of  law  must  be  observed  in  all  cases,  whether  the  part- 
ners were  active  or  sleeping,  and  whether  their  names  appeared  in  the 
social  firm,  or  whether  the  social  firm  consisted  only  of  one  name;  and 
that  the  case  of  Armour  v.  Gibson,  29th  November,  1774,  had  for  a  long 
time  been  considered  to  be  erroneously  decided,  and  could  no  longer  be 
regarded  as  a  precedent. 

The  interlocutor  of  court  (20th  December,  1808,)  was,  Adhere  to  the 
interlocutor  of  the  lord  ordinary  reclaimed  against. 

And  (27th  January,  1809,)  a  reclaiming  petition  was  refused  without 
answers. 


[*643] 


*XHE  CUSTOMER  OP  A  BANKING  FIRM  MAY  PROCEED  AGAINST 
THE  ESTATE  OE  A  DECEASED  PARTNER  FOR  SUCH  DEBT  AS  WAS 
DUE  AT  THE  TIME  OF  HIS  DEATH,  IN  SO  FAR  AS  NOT  REDUCED  BY  PAY- 
MENTS MADE  BY  THE  SURVIVING  PARTNERS  AFTER  THAT  DATE,  AND 
SUBSEQUENT  DEALINGS  BY  THE  CUSTOMER  WITH  THE  SURVIVING 
PARTNERS  WILL  NOT  HAVE  THE  EFFECT  OF  CREATING  A  NOVATIO 
DEBITI,  AND  THEREBY  RELIEVING  THE  ESTATE  OF  THE  DECEASED 
partner;  but  in  the  absence  OP  EXPRESS  DECLARATION,  PAY- 
MENTS MADE  BY  THE  CUSTOMER  AFTER  THE  DEATH  OF  THE  PARTNER 
WILL  BE  APPROPRIATED  TO  THE  EXTINCTION  OP  PREVIOUS  DRAFTS  IN 
THE  ORDER  OF  PRIORITY. 

DEVATNES   v.   NOBLE. 

July  30,  1816.— E.     1  Merivale,  530.    Sleech's  Case. 

By  decree  made,  March  2, 1812,  it  was  referred  to  the  master,  in  the 
second  cause,  to  take  an  account  of  what  was  due  at  the  death  of  William 
Devaynes,  deceased,  from  the  partnership  of  the  said  William  Devaynes, 
John  Dawes,  William  Noble,  R.  H.  Croft,  and  Richard  Barwick,  to  the 
plain  tifis,  and  all  such  other  persons  as  were  creditors  of  the  partnership 
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at  the  time  of  the  death  of  Devaynes,  and  also  of  what  was  due,  at  the 
time  of  making  the  decree,  from  the  partnership  to  such  creditors ;  and 
to  inquire  whether  such  creditors,  or  any  and  which  of  them,  continued 
to  deal  with  the  surviving  partners  after  the  death  of  Devaynes,  and 
what  sums  of  money  were  paid  by  the  surviving  partners  to  such  credi- 
tors respectively,  from  the  death  of  Devaynes  to  the  bankruptcy,  and 
what  had  since  been  received  by  them  respectively ;  and  also,  whether 
such  creditors,  or  any  and  which  of  them,  had,  by  such  subsequent  deal- 
ings, released  the  estate  of  Devaynes  from  the  payment  of  their  respec- 
tive debts,  or  what  (if  anything)  remained  due  in  respect  thereof.  And 
it  was  ordered  that,  in  making  such  inquiries,  the  master  should  state  to 
the  court  any  special  circumstances. 

Under  this  decree,  the  master  made  his  separate  report,  dated  the 
15th  of  March,  1815,  whereby  he  found  that,  in  respect  of  the  amount  of 
many  of  the  debts  claimed  to  have  been  due  from  the  partnership  at  the 
death  of  Devaynes ;  and  in  respect  of  that  part  of  the  decree  by  which 
r*fid4.i  ^^  ^^®  directed  *to  inquire  whether  the  creditors,  or  any  and 
L  J  which  of  them,  had  by  their  subsequent  dealings  released  the 
estate  of  Devaynes ;  and  also,  in  respect  of  the  special  circumstances 
material  to  that  inquiry,  there  were  several  general  questions  of  equitable 
principle,  upon  the  decision  of  which  the  liability  of  the  separate  estate 
of  Devaynes  to  a  great  part  of  the  debts  would  depend ;  and  that,  in  re- 
spect of  the  said  general  questions,  the  said  claims  were  capable  of  being 
reduced  to  a  few  different  classes ;  so  that  the  decision  of  one  case  in 
each  class  would  virtually  dispose  of  all  the  rest ;  but,  as  he  conceived 
some  of  the  questions  to  be  of  considerable  difiSculty,  and  that  if  he 
should  form  an  erroneous  opinion  thereon  for  the  purpose  of  a  general 
report  upon  the  matters  in  reference,  it  might  subject  many  of  the 
claimants  to  further  investigation,  productive  of  useless  expense  and 
delay ;  he  had  thought  it  right,  in  the  first  instance,  to  select  a  leading 
claim  of  each  class,  and  submit  them  to  the  consideration  of  the  court  in 
a  separate  report ;  and  he  had  therefore  selected  from  the  claims  so 
brought  in,  the  several  claims  of  E.  B.  Sleech,  spinster;  Sir  John 
Palmer,  Bart. ;  Nathaniel  Clayton,  Esq. ;  Ann  Johnes,  spinster ;  the 
plaintiff.  Sir  Thomas  Baring,  (as  executor  of  John  Wigglesworth,  de- 
ceased;) John  Warde,  Esq.;  Jane  Brice,  widow;  and  Eobert  Houl- 
ton,  Esq. ;  and  in  respect  of  such  selected  claims,  the  master  reported 
the  following  facts,  as  stated  and  proved,  or  admitted  before  him : — 

The  said  William  Devaynes,  deceased,  for  many  years  prior  to,  and 
until  the  time  of  his  death,  carried  on  business  as  a  banker  in  partner- 
ship with  Dawes,  Noble,  Croft,  and  Barwick,  under  the  firm  of  Devaynes, 
Dawes,  Noble,  and  Co.;  and  died  on  the  29th  of  November,  1809,«eised 
and  possessed  of  a  considerable  real  and  personal  estate,  leaving  William 
Devaynes,  (plaintiff  in  the  first  cause,  and  defendant  in  the  second,)  his 
son  and  heir-at-law ;  having  first  made  his  will,  and  thereby  devised  and 
bequeathed  his  said  real  and  personal  estate  to  the  defendants.  Noble, 
Cockerell,  and  Booth,  (whom  he  also  appointed  executors,)  upon  trust, 
after  payment  of  certain  annuities,  and  of  his  debts  and  legacies,  for  his 
son,  the  said  William  Devaynes,  at  twenty-seven,  and  for  his  issue  in  the 
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*manner  therein  mentioned;  and  tbe  testator  thereby  directed  r+e^K-i 
that,  in  case  it  shonld  be  agreed  after  his  death  to  admit  his  said  •-  J 
son  an  equal  partner  in  the  banking-house,  his  trustees  should  advance 
£10,000  out  of  the  said  estates,  as  his  capital,  to  remain  in  the  house  for 
five  years,  whether  his  said  son  should  be  living  or  dead,  at  interest  after 
the  rate  of  £3  per  cent;  and  after  the  expiration  of  the  five  years,  in  case 
his  son  should  be  then  living,  at  the  same  rate  of  interest  as  the  other 
partners  should  receive  for  their  respective  capitals;  and  he  thereby 
declared  that  the  said  £10,000,  and  the  interest  thereof,  should  be 
deemed  part  of  the  trust-moneys  arising  from  the  sale  of  his  estates,  and 
be  subject  to  the  trusts  thereof,  and  be  called  in  and  applied  upon  the 
said  'trusts  at  the  end  of  the  five  years,  in  case  his  son  should  then  be 
dead  without  having  attained  a  vested  interest  therein. 

From  and  after  the  death  of  Devaynes,  the  said  Dawes,  Noble,  Croft, 
and  Barwick  continued  to  carry  on  the  banking  business  under  the  same 
firm  of  Devaynes,  Dawes,  Noble,  and  Co.,  on  their  own  proper  account, 
— the  representatives  of  Devaynes  having  no  continuing  share  or  inter- 
est in  the  business,  or  in  the  profits  thereof;  but  being  entitled  by  the 
partnership  agreement  only  to  his  share  of  the  profits  to  that  period,  and 
to  his  share  of  the  then  subsisting  joint  capital  and  effects,  after  pay- 
ment of  all  the  partnership  debts  and  charges  then  charged  and  charge- 
able thereon.  Devaynes  the  son  did  not  become  a  partner;  but  shortly 
after  the  testator's  death,  (he  being  then  about  twenty-one,  but  not  twenty- 
seven  years  of  age,)  made  known  to  the  trustees  and  executors,  and  to 
the  surviving  partners,  his  determination  not  to  avail  himself  of  the  con- 
ditional directions  in  the  will,  but  to  decline  the  same,  in  consequence 
whereof  the  trustees  did  not  place  the  £10,000,  nor  any  other  sum,  in 
the  house  for  him,  or  on  his  behalf.  Neither  Devaynes  the  son,  nor  the 
trustees,  in  any  manner  consented  to  the  name  of  Devaynes  being  con- 
tinued in  the  firm,  except  in  so  far  as  Noble,  (who  was  one  of  the  trus- 
tees, and  also  one  of  the  surviving  partners,)  did,  in  his  capacity  of 
partner,  concur  therein  with  the  other  surviving  partners ;  but  on  the 
contrary,  shortly  after  the  death  of  the  testator,  *and  at  the  re-  ri^oAo-i 
quest  of  Devaynes  the  son,  the  trustees  gave  notice  in  writing  L  J 
to  the  surviving  partners,  "that  the  use  of  the  name  of  Devaynes  in  the 
firm  was  without  their  consent,  and  that  they  considered  the  testator's 
estate  as  wholly  unconnected  with  the  house ;"  which  notice  was  drawn 
up  and  served  by  Messrs.  Clayton  and  Scott,  as  solicitors  for  the  trustees  ; 
but  Mr.  Clayton,  (who  was  one  of  the  selected  claimants,)  being  resident 
at  Newcastle,  did  not  (as  appeared  by  his  examination  before  the  master) 
know  of  the  transaction  until  after  the  bankruptcy,  Mr.  Scott  personally 
transacting  the  business  in  London,  on  behalf  of  himself  and  his  part- 
ner ;  nor  did  it  appear,  by  any  evidence  before  the  master,  that  any  of 
the  other  selected  claimants  at  any  time  knew  or  heard  that  any  such 
notice  had  been  given.  It  also  appeared  that  the  trustees  had,  by  their 
said  solicitors,  (but  without  the  personal  intervention  or  knowledge  of 
Clayton,)  taken  the  opinion  of  counsel  on  the  question  whether  they  had 
power  to  prevent  the  surviving  partners  from  continuing  to  use  the  name 
of  Devaynes  in  the  firm,  and  that  the  answers  given  were,  that  they  had 
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no  such  power,  and  that,  if  the  name  were  used  without  their  consent, 
no  responsibility  could  attach  upoa  the  estate,  whereupon  they  desisted 
from  further  opposition  to  the  name  being  so  used. 

The  master  further  reported,  that  the  several  selected  claimants  were 
all  persons  who,  before  and  at  the  death  of  Devaynes,  dealt  with  the  said 
house  of  Devaynes,  Dawes,  Noble,  and  Co.,  as  their  bankers ;  and  had 
respectively,  at  the  time  of  Devaynes's  death,  such  claims  against  the 
house  in  respect  of  such  balances  due  to  them,  and  of,  stocks  and  secu- 
rities lodged  with,  and  under  the  control  and  management  of  the  house, 
as  after  mentioned  j  and  all  the  said  claimants  (with  the  exception  of 
Houlton)  admitted  that  they  became  informed  of  Devaynes's  death  by 
the  public  papers,  wherein  the  same  was  mentioned  immediately,  or  very 
shortly  after  the  event.  But  it  was  alleged  by  some  of  them  that,  find- 
ing no  alteration  in  the  firm,  they  supposed  the  estate,  or  the  family  of 
Devaynes,  to  be  still  interested  therein,  and  responsible  for  the  debts  and 
transactions  thereof;  and,  without  making  any  inquiries  to  ascertain  the 
r*fil71  ^^''^  °^  falsehood  of  that  opinion,  they  continued  *to  deal 
L  -I  with  and  employ  the  house  as  their  bankers  from  the  time  of 
Devaynes's  death  to  the  time  of  the  bankruptcy  of  the  surviving  part- 
ners. 

The  report  proceeded  to  state  the  ordinary  course  of  the  banking  busi- 
ness in  London,  in  which  the  only  general  mode  of  stating  and  adjust- 
ing accounts  between  bankers  and  their  customers  residing  in  or  near  the 
metropolis,  is  as  follows : — 

A  book  called  a  passage-book  is  opened  by  the  bankers,  and  delivered 
by  them  to  the  customer,  in  which,  at  the  head  of  the  first  folio,  and 
there  only,  the  bankers,  by  the  name  of  their  firm,  are  described  as  the 
debtors,  and  the  customer  as  the  creditor  in  the  account;  and  on  the 
debtor  side  are  entered  all  sums  paid  to  or  received  by  the  bankers  on 
account  of  the  customer;  and  on  the  creditor  side  all  sums  paid  by  them 
to  him,  or  on  his  account ;  and  the  said  entries  being  summed  up  at  the 
bottom  of  each  page,  the  amount  of  each,  or  the  balance  between  them, 
is  carried  over  to  the  next  folio,  without  further  mention  of  the  names  of 
the  parties,  until,  from  the  passage-book  being  full,  it  becomes  necessary 
to  open  and  deliver  out  to  the  customers  a  new  book  of  the  same  kind. 
For  the  purpose  of  having  the  passage-book  made  up  by  the  bankers 
from  their  own  books  of  account,  the  customer  returns  it  to  them  from 
time  to  time  as  he  thinks  fit ;  and  the  proper  entries  being  made  by  them 
up  to  the  day  on  which  it  is  left  for  that  purpose,  they  deliver  it  again 
to  the  customer,  who  thereupon  examines  it,  and  if  there  appears  any 
error  or  omission,  brings  or  sends  it  back  to  be  rectified,  or  if  not  his 
silence  is  regarded  as  an  admission  that  the  entries  are  correct;  but  no 
other  settlement,  statement,  or  delivery  of  accounts,  or  any  other  trans- 
actipn  which  can  be  regarded  as  the  closing  of  an  old,  or  opening  of  a 
new  account,  or  as  varying,  renewing,  or  confirming,  (in  respect  of  the 
persons  of  the  parties  mutually  dealing,)  the  credit  given  on  either  side 
takes  place  in  the  ordinary  course  of  business,  unless  when  the  name  or 
firm  of  one  of  the  pfirtiea  is  altered,  and  a  new  account  thereupon  opened 
in  the  new  name  or  firm:     The  course  of  business  is  the  same  between 
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such  bankers  and  their  customers  resident  at  a  distance  from  the  metro- 
polis, except  that  to  avoid  the  inconvenience  of  sending  in  and  returning 
the  passage-book,  accounts  are  from  time  to  *time  made  out  by  rrtcf-io-i 
the  bankers,  and  transmitted  to  the  customer  in  the  country,  L  J 
when  required  by  him,  containing  the  same  entries  as  are  made  in  the 
passage-books ;  but  with  the  names  of  the  parties,  debtor  and  creditor, 
at  the  head,  and  with  the  balance  struck  at  the  foot  of  each  account ;  on 
the  receipt  of  which  accounts,  the  customer,  if  there  appears  to  be  any 
error  or  omission,  points  out  the  same  by  letter  to  the  bankers;  but  if 
not,  his  silence  after  the  receipt  of  the  account,  is  in  like  manner  regarded 
as  an  admission  of  the  truth  of  the  account,  and  no  other  adjustment, 
statement,  or  allowance  thereof,  usually  takes  place. 

The  report  proceeded  to  state  that  the  several  selected  claimants,  with 
the  exception  of  Sir  John  Palmer,  Clayton,  and  Houlton,  were  all  persons 
resident  in  or  near  the  metropolis,  who  conducted  their  business  with  the 
house  of  Devayne,  Dawes,  Noble,  and  Co.,  as  to  their  said  accounts,  accord- 
ing to  the  general  custom,  by  means  of  their  respective  passage-books ; 
and  that  the  said  Sir  John  Palmer,  Clayton,  and  Houlton,  being  resident 
at  a  distance  from  the  metropolis,  conducted  their  business  with  the  house 
according  to  the  custom,  in  respect  of  customers  so  resident. 

On  the  30th  of  July,  1810,  the  surviving  partners  became  bank- 
rupt, and  the  defendants,  Wilson,  Morris,  and  Dorien,  were  appointed 
assignees. 

The  case  of  Miss  Sleech,  represented  that  class  of  claimants  who  were 
creditors  of  the  house  at  the  death  of  Devaynes,  and  afterwards  continued 
to  deal  with  the  surviving  partners,  the  operation  upon  whose  debts  by 
the  subsequent  dealings  was  merely  a  payment  or  payments  to  or  to  the 
use  of  the  creditors  by  the  surviving  partners. 

As  to  these,  the  master  reported  his  opinion  to  be  that  such  credi- 
tors had  a  right  to  resort  to  the  estate  of  Devaynes,  for  the  balance 
due  to  them,  after  deducting  such  payments  made  by  the  surviving 
partners. 

The  representatives  of  Devaynes  excepted  to  this  report,  on  the  gene- 
ral ground,  that,  by  the  subsequent  dealings,  the  creditors  had  released 
his  estate,  and  assumed  the  surviving  partners  as  their  debtors. 

*The  only  special  circumstances  in  Miss  Sleech's  case  were  r^iinAQ-i 
the  following : — At  the  death  of  Devaynes  she  had  a  balance  of  L  J 
£366  on  her  account  with  the  partnership.  On  the  31st  of  January, 
1810,  two  months  after  his  decease,  she  drew  a  draft  or  check  on  the 
house,  in  the  name  of  the  old  firm,  for  £50,  which  was  paid  to  the 
bearer.  No  other  receipts  or  payments  took  place  till  the  bankruptcy, 
under  which  she  proved  for  £316,  the  balance  remaining,  received  divi- 
dends upon  that  debt,  which  reduced  it  to  £216,  and  afterwards  signed 
the  certificate  of  the  bankrupts. 

The  Master  of  the  Eolls. 

It  can  hardly  be  necessary  in  this  case  to  enter  into  a  detailed  consi- 
deration of  the  ground  and  origin  of  the  equity  on  which  the  claim  of 
the  creditor  is  founded.  The  decree  assumes  its  existence,  and  has 
directed  certain  inquiries,  the  object  of  which  was  to  ascertain  whether 
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that  equity  be  afifeeted  by  anything  that  has  passed  subsequently  to  Mr. 
Devaynes's  death.  It  may  be  proper,  however,  to  observe,  that  the 
common  law,  though  it  professes  to  adopt  the  Lex  Mercatoria,  has  not 
adopted  it  througliout  in  what  relates  to  partnership  in  trade.  It  holds, 
indeed,  that  although  partners  are  in  the  nature  of  joint  tenants,  there 
shall  be  no  survivorship  between  them  in  point  of  interest,  yet,  with 
regard  to  partnership  contracts,  it  applies  its  own  peculiar  rule;  and 
because  they  are  in  form  joint,  holds  them  to  produce  only  a  joint  obli- 
gation, which  consequently  attaches  exclusively  upon  the  survivors ; 
whereas,  I  apprehend,  by  the  general  mercantile  law,  a  partnership  con- 
tract is  several  as  well  as  joint.  That  may  probably  be  the  reason  why 
courts  of  equity  have  considered  joint  contracts  of  this  sort  (that  is,  joint 
in  form)  as  standing  on  a  different  footing  from  others.  The  cases  of 
relief  on  joint  bonds  may  be  accounted  for  on  the  ground  of  mistake  in 
the  manner  of  framing  the  instrument  j  and  it  may  be  said  that  equity 
gives  to  them  no  other  effect  than  it  was  the  intention  of  the  parties 
themselves  to  have  given  to  them.  But  how  is  it  possible  to  explain 
the  cases  upon  partnership  notes,  so  as  to  distinguish  them  from  ordi- 
nary partnership  debts  ? 

r*fi'sm  •'■''  ^^^  '^^^^  °^  Lane  v.  Williams,  2  Vern.  277, 292,  the  *ground 
L  -I  of  the  decree  was,  not  that  the  partnership  had  given  a  note,  but 
that  the  note  was  given  for  a  partnership  debt.  It  was,  not  that  the 
note  was,  either  in  its  form,  or  in  the  intention  of  the  parties,  to  be  con- 
sidered as  the  separate  note  of  each ;  and,  least  of  all,  as  the  separate 
note  of  Williams,  who  knew  nothing  of  the  occasion  of  giving  it,  but  the 
declaration  in  the  decree  (as  taken  by  Mr.  Raithby  from  the  register's 
book)  was  "  that  Eichard  Newberry,  and  the  defendant  Williams's  intes- 
tate, being  partners  at  the  time  of  borrowing  the  money  and  giving  the 
note  in  question,  and  the  said  money  being  lent  on  the  credit  of  such 
partnership,  that  either  of  the  said  partners  was  liable  to  pay  the  same." 
Then  it  adds,  "and  the  rather,  for  that  the  defendant  Williams  took 
such  bond  from  Newberry  as  aforesaid."  That  circumstance  is  stated  as 
corroborating  the  equity  in  the  particular  case,  but  not  as  the  ground  of 
it,  because  it  is  explicitly  declared  that  qua  partners  they  were,  each  of 
them  liable  for  the  partnership  debt. 

In  Bishop  v.  Church,  3  Atk.  961,  2  Ves.  100-371,  th'ough  Lord  Hard- 
wicke  doubted  a  little  at  first,  whether  it  sufficiently  appeared  that  the 
bond  was  intended  to  be  separate  as  well  as  joint;  yet,  when  it  was  as- 
certained that  the  money  had  been  borrowed  in  the  course  of  the  part- 
nership dealing,  he  thought  the  equity  was  perfectly  clear.  So  in  Jacomb 
V.  Harwood,  2  Ves.  265,  it  is  evident  that  Sir  John  Strange  was  of  opi- 
nion that  the  estates  of  both  partners -were  liable  to  the  payment  of  the 
note,  though  it  was  Jiot  necessary  to  resort  to  that  equity  in  the  particu- 
lar case,  inasmuch  as  the  surviving  partner,  being  the  executor  of  the 
deceased  partner,  had  executed  a  mortgage  to  secure  the  debt,  which  it 
was  held  to  be  within  his  competency  to  do. 

In  Daniel  v.  Cross,  2  Ves.  jun.  277,  no  doubt  whatever  appears  to 
have  been  suggested  with  regard  to  this  equity.    The  only  question  was. 
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Whether  it  had  been  waived  by  the  subsequent  dealings  with  the  new 
house  ? 

It  is  true,  in  Ex  parte  Kendal,  17  Ves.  514,  the  lord  chancellor  ex- 
presses some  surprise  at  the  introduction  of  this  equity;  but  I  do  not 
understand  him  to  have  intimated  a  doubt  of  its  existence.  Indeed,  his 
lordship  acted  on  it  in  Gray  v.  Chiswell,  9  Ves.  118  ;  for,  if  the  remedy 
had  been  extinct  in  *equity,  as  it  was  at  law,  the  joint  creditors  r^ff  ci-i 
would  have  had  no  more  right  to  come  on  the  surplus  of  the  •-  J 
efiFeots  than  to  share  them  with  the  separate  creditors ;  yet,  on  the  sur- 
plus they  were  admitted,  and  without  regard  to  the  manner  in  which 
their  debts  were  constituted.  In  that  case  of  Ex  parte  Kendal,  the  lord 
chancellor  took  it  to  be  clear  that  the  only  question  which  Mr.  De- 
vaynes's  representatives  could  make  was.  Whether  these  creditors  had  so 
dealt  with  the  surviving  partners  as  to  make  it  inequitable  in  them  to 
resort  to  his  assets  ?  Then,  what  is  that  sort  of  dealing  by  which  this 
eflfect  is  to  be  produced  ?  I  apprehend  it  must  be  something  very  dif- 
ferent from  what  has  taken  place  in  Miss  Sleech's  instance. 

It  is  contended  by  the  representatives  of  Mr.  Devaynes,  that  Miss 
Sleeoh  has  lost  her  remedy  against  his  estate,  merely  by  not  having  pro- 
secuted her  demand  in  the  interval  between  his  death  and  the  bank- 
ruptcy of  the  surviving  partners,  which  is  a  period  of  about  eight  months. 
All  that  has  passed  in  her  case  is,  that  she  has  received  a  payment  of  a 
part  of  her  debt,  and  that  she  has  taken  no  step  for  the  recovery  of  the 
remainder  of  it.  Now,  if  the  equity  stands  upon  any  principle,  upon 
what  assignable  principle  can  it  be  barred  by  this  short  arbitrary  limita- 
tion ?  Upon  what  authority  can  a  creditor  be  told,  that  the  estate  of 
Mr.  Devaynes  was,  at  the  moment  after  his  death,  liable  to  his  demand; 
but  that  he  has  no  longer  any.  claim  upon  that  estate,  even  although  in 
the  meantime  there  should  have  been  no  dealing  whatever  between  him 
and  the  surviving  partners?  In  the  case  of  Lane  v.  Williams,  2  Vern. 
277,  292,  there  was  certainly  a  much  greater  laches,  if  laches  it  is  to  be 
called ;  and  the  hardship  that  is  insisted  upon  in  this  case  was  strongly 
complained  of  there, — of  letting  in  the  demand  of  a  creditor  upon  the 
separate  estate  of  the  deceased  partner  after  such  a  length  of  time ;  for 
the  defendant,  besides  insisting  that  it  did  not  appear  that  Williams  was 
privy  or  consenting  to  the  borrowing  of  this  money,  or  that  it  was  brought 
into  stock,  or  used  in  the  trade,  further  insisted  that,  had  the  plaintiff 
demanded  it  in  the  lifetime  of  Newberry,  who  was  the  surviving  part- 
ner, or  before  his  estate  was  wasted,  and  his  assets  exhausted,  she,  the 
defendant,  might  have  had  recourse  to  the  bond  of  copartnership  to 
repair  the  loss  sustained  by  Newberry's  taking  up  the  *money  r^^r^rc^-, 
and  giving  such  note  without  the  consent  or  privity  of  her  L  -1 
husband;  but  she  (his  representative)  had  lost  her  remedy  by  the 
plaintiff's  laches  in  not  demanding  the  debt  sooner,  and  therefore  the 
plaintiff  ought  not  to  have  the  assistance  of  a  court  of  equity  to  charge 
her.  This,  however,  was  urged  in  vain.  The  court  said,  very  nearly  in 
the  terms  I  have  already  stated  from  the  decree,  that  "  the  money  being 
paid  at  the  shop,  the  note  of  one  partner  binds  both ;  and  though  at  law 
the  note  stands  good  only  against  the  executor  of  the  surviving  partner, 
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(who  was  Newberry,]  who  received  the  money,  and  signed  the  note,  yet 
it  was  proper  in  equity  to  follow  the  estate  of  Williams  for  satisfaction." 

In  the  case  of  Daniel  v.  Cross,  3  Ves.  jun.  277,  the  partnership  had 
been  dissolved  in  the  month  of  March,  1791.  The  testator  died  in 
June,  1791.  Advertisements  had  been  published  for  all  the  creditors 
to  come  in  and  claim  their  debts  upon  his  estate.  The  bankruptcy  of 
the  new  house  did  not  happen  till  the  month  of  March,  1793 ;  and  yet 
it  was  hardly  contended  that  the  lapse  of  time,  from  June,  1791,  to 
March,  1793,  was  suflScient  to  exclude  the  claim  upon  the  estate  of  the 
pre-deceased  partner.  The  argument  turned  entirely  upon  the  eflFect  of 
the  subsequent  dealings.  I  take  it,  that  it  must  therefore,  upon  the 
authority  of  these  cases,  and  upon  general  principles,  be  held,  that  in 
the  case  of  an  ordinary  partnership,  it  is  impossible  to  say  that  Miss 
Sleech  has  been  guilty  of  such  laches  as  to  preclude  her  from  such 
remedy  as  she  originally  had  against  Mr.  Devaynes's  estate. 

But  it  is  supposed  that  there  is  a  considerable  difference  between  the 
case  of  bankers  and  that  of  any  other  partnership ;  and  that  it  is  impos- 
sible for  the  creditors  of  a  banking-shop  to  permit  their  money  to  remain 
in  the  hands  of  the  surviving  partners  for  such  a  space  of  time  as  eight 
months,  (indeed,  the  argument  went  to  eight  days,  or  even  to  a  shorter 
period,)  without  recognising  those  surviving  partners  to  be  the  deposi- 
taries of  the  balance  due,  and  therefore  exclusively  responsible  to  make 
what  is  called  the  deposit  forthcoming.  There  is  a  fallacy  in  likening 
the  dealings  of  a  banker  to  the  case  of  a  deposit,  to  which,  in  legal 
effect,  they  have  no  sort  of  resemblance.  Money  paid  into  a  banker's 
r*fi^m  ''^'""""^s  immediately  a  part  *of  his  general  assets ;  and  he  is 
L  J  merely  a  debtor  for  the  amount.  Therefore,  when  a  man  lodges 
money  with  a  partnership  of  bankers,  he  is  as  much  concerned  to  look 
to  the  solvency  of  each  particular  partner,  as  if  he  was  lending  the 
money  to  any  other  partnership.  The  money  in  each  case  equally  ceases 
to  be  his  the  moment  he  has  parted  with  it,  and  he  has  only  to  trust  for 
the  return  of  it,  to  the  solvency  of  the  persons  into  whose  hands  it 
passes ;  but  he  has,  in  each  case  alike,  the  credit  and  the  responsibility 
of  all  the  partners  in  the  firm.  Then,  when  one  partner  dies,  what  is 
to  be  inferred  from  the  mere  circumstance  of  allowing  the  debt  upon  the 
banking  account  to  remain  uncalled  for  in  the  hands  of  the  surviving 
partners,  beyond  what  would  be  inferred  from  not  immediately  calling 
in  any  debt  due  by  the  surviving  partners  in  any  other  trade  where 
money  had  been  advanced  or  lent  to  that  partnership  ?  The  security  is 
permitted  to  stand  just  as  it  did,  the  party  doing  nothing  to  alter  it. 
There  is  no  novatio  dehiti, — no  new  contract, — no  relinquishment  of 
the  old  security,  whatever  it  may,  either  in  law  or  equity,  be  defined 
to  be. 

Then  it  is  supposed  that  there  is  a  rule  of  convenience  which  requires 
that  the  creditors  of  a  banking-house  shall  make  their  demand  for  their 
balances  upon  the  surviving  partners  within  some  very  short  period  of 
time,  or  else  be  held  to  have  waived  their  recourse  against  the  estate  of 
the  deceased  partner.  Now,  I  doubt  whether  the  estate  of  a  deceased 
partner  would,  upon  the  whole,  be  much  benefited  by  the  establishment 
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of  such  a  rule.  For,  if  creditors  were  told  that  the  only  way  in  which 
they  could  preserve  their  recourse  against  the  estate  of  a  deceased  partner, 
is  by  using  all  possible  diligence  to  compel  an  immediate  payment  by 
the  surviving  partners  of  the  whole  of  their  balances,  there  are  very  few 
houses  which  could  stand  such  a  sudden  and  concurrent  demand  as  that 
would  necessarily  bring  upon  them.  A  house  might  be  reduced  to  a 
state  of  bankruptcy,  which,  in  the  ordinary  course  of  business,  would 
have  been  able  to  fulfil  all  its  engagements ;  and  a  demand  would  be 
brought  on  the  estate  of  a  deceased  partner,  from  which  it  might  other- 
wise have  wholly  escaped ;  and,  therefore,  if  expediency  were  to  be 
taken  into  the  consideration,  I  do  not  see  what  purpose  of  general  con- 
venience would  be  answered  by  ^compelling  creditors  to  such  a  rjt,ncA-i 
rigorous  course  as  the  condition  upon  which  alone  the  hold  which  L  -• 
equity  gives  them  on  the  estate  of  a  deceased  partner  could  be  retained. 

Clayton's  Case. 

At  the  death  of  Devaynes,  Clayton's  cash  balance  in  the  hands  of  the 
partnership  amounted  to  £1713,  and  a  fraction. 

After  the  death  of  iJevaynes,  and  before  Clayton  paid  in  any  further 
sums  to  his  account  with  the  bankers,  he  drew  out  of  the  house  sums  to 
the  amount  of  £1260,  thereby  reducing  his  cash  balance  to  £453,  and  a 
fraction. 

From  this  time  to  the  bankruptcy,  Clayton  both  paid  in  and  drew  out 
considerable  sums ;  but  his  payments  were  so  much  larger  than  his  re- 
ceipts, that  at  the  time  of  the  bankruptcy  his  cash  balance  in  the  hands 
of  the  surviving  partners  exceeded  £1713,  the  amount  of  the  cash 
balance  at  Devaynes's  death.  (And  this  exclusively  of  the  exchequer 
bills  and  their  produce,  which  were  put  out  of  the  question  in  the  con- 
sideration of  this  exception.^ 

By  the  amount  of  the  dividends  received  since  the  bankruptcy,  (those 
dividends  being  apportioned  to  the  whole  debt  proved  under  the  com- 
mission,) the  balance  of  £1713  would  be  reduced  to  £1171,  and  a  frac- 
tion ;  and  it  was  this  last  sum  which  Clayton  claimed  against  Devaynes's 
estate,  and  as  to  which  the  master  had  reported  that  Clayton  had,  by  his 
subsequent  dealings  with  the  surviving  partners,  released  the  said  estate. 

But  now,  upon  the  argument  of  the  exception,  and  in  consequence  of 
the  decision  in  Miss  Sleech's  case,  that  claim  was  abandoned,  to  the 
whole  extent  of  the  cash  balance  at  Devaynes's  death,  above  £453,  the 
sum  to  which  it  had  been  reduced  by  drafts  upon  the  house  previous  to 
any  fresh  payments  made  to  it;  and  that  which  was  now  claimed  is  the 
last  mentioned  sum  of  £453,  minus  its  proportion  of  the  dividends. 

Bell  and  Palmer,  Fonblanque  and  Clayton,  in  support  of  the  excep- 
tion. 

""This  is  a  case,  the  decision  of  which  will  be  of  the  greater  riforr-t 
importance,  as  it  has  lately  been  one  of  frequent  occurrence,  and  L  -• 
has  never  been  decided,  either  at  law  or  in  equity.  Suppose  that,  in 
this  case,  Devaynes,  instead  of  dying,  had  merely  quitted  the  partner- 
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ship ;  and  that  public  notice  had  been  given  of  that  event,  tantamount 
to  the  notice  afforded  by  the  advertisement  of  his  death  in  the  news- 
papers ;  and  that  the  same  transactions  had  taken  place  with  the  con- 
tinuing partners  which  have  now  taken  place  with  the  surviving  partners. 
In  such  case  the  question  would  have  been  a  mere  legal  question  ;  and 
what  we  submit  is,  that  in  such  a  case  the  retiring  partner  would  clearly 
be  liable  to  the  extent  of  the  £453 ;  and  if  so,  then  that  in  the  present 
case  the  rule  of  equity  is  strictly  analogous  to  the  rule  of  law. 

The  Master  of  the  Eolls. 

Though  the  report,  following,  I  presume,  the  words  of  the  inquiry 
directed  by  the  decree,  states  the  master's  opinion  to  be  that  Mr.  Clayton 
has,  by  his  dealings  and  transactions  with  the  surviving  partners,  subse- 
quent to  the  death  of  Mr.  Devaynes,  released  his  estate  from  the  pay- 
ment of  the  cash  balance  of  £1713,  yet  the  ground  of  that  opinion  is, 
not  that  the  acts  done  amount  constructively  to  an  exoneration  of  Mr. 
Devaynes's  estate,  but  that  the  balance  due  at  his  death  has  been 
actually  paid  off,  and,  consequently,  that  the  claim  now  made  is  an 
attempt  to  revive  a  debt  that  has  once  been  completely  extinguished. 

To  a  certain  extent  it  has  been  admitted  at  the  bar  that  such  would 
be  the  effect  of  the  claim  made  before  the  master,  and  insisted  upon  by 
the  exception.  To  that  extent  it  is,  therefore,  very  properly  abandoned ; 
and  all  that  is  claimed  is  the  sum  to  which  the  debt  had  at  one  time 
been  reduced. 

It  would,  indeed,  be  impossible  to  contend  that,  after  the  balance,  for 
which  alone  Mr.  Devaynes  was  liable,  had  once  been  diminished  to  any 
given  amount,  it  could,  as  against  his  estate,  be  again  augmented,  by 
subsequent  payments  made,  or  subsequent  credit  given  to  the  surviving 
partners.  On  the  part  of  Mr.  Devaynes's  representatives,  however,  it  is 
denied  that  any  portion  of  the  debt  due  at  his  death  now  remains  unsatis- 
r*fi'ifi1  ^^^'  *^'^*''  depends  on  the  manner  in  which  the  payments 
L  J  made  by  the  house  are  to  be  considered  as  having  been  applied. 
In  all,  they  have  paid  much  more  than  would  be  sufficient  to  discharge 
the  balance  due  at  Devaynes's  death ;  and  it  is  only  by  applying  the  pay- 
ments to  subsequent  debts  that  any  part  of  that  balance  will  remain 
unpaid. 

This  state  of  the  case  has  given  rise  to  much  discussion  as  to  the 
rules  by  which  the  application  of  indefinite  payments  is  to  be  governed. 
Those  rules  we  probably  borrowed  in  the  first  instance  from  the  civil 
law.  The  leading  rule  with  regard  to  the  option  given,  in  the  first  place 
to  the  debtor,  and  to  the  creditor  in  the  second,  we  have  taken  literally 
from  thence.  But  according  to  that  law  the  election  was  to  be  made  at 
the  time  of  payment,  as  well  in  the  case  of  the  creditor  as  in  that  of 
the  debtor,  "  in  re  praesenti,  hoc  est  statim  atque  solutum  est : — cseterum, 
posteSi  non  permittitur,"  Dig.  Lib.  46,  tit.  8,  Qu.  1,  3.  If  neither 
applied  the  payment,  the  law  made  the  appropriation  according  to  cer- 
tain rules  of  presumption,  depending  on  the  nature  of  the  debts,  or  the 
priority  in  which  they  were  incurred.  And,  as  it  was  the  actual  inten- 
tion of  the  debtor  that  would,  in  the  first  instance,  have  governed  j  so  it 
was  his  presumable  intention  that  was  first  resorted  to  as  the  rule  by 
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which  the  applleation  was  to  be  determined.  In  the  absence,  therefore, 
of  any  express  declaration  by  either,  the  inquiry  was  what  application 
would  be  most  beneficial  to  the  debtor.  The  payment  was,  consequently, 
applied  to  the  most  burthensome  debt, — to  one  that  carried  interest 
rather  than  to  that  which  carried  none, — to  one  secured  by  a  penalty, 
rather  than  to  that  which  rested  on  a  simple  stipulation ;  and  if  the  debts 
were  equal  then  to  that  which  had  been  first  contracted.  "  In  his  quae 
prassenti  die  debentur,  constat,  quoties  indistinct^  quid  solvitur,  in 
graviorem  oausam  videri  solutum.  Si  autem  nulla  praegravet, — id  est, 
si  omnia  nomiua  similia  fuerint, — in  antiquiorem."  Dig.  L.  46,  t.  8, 
Qu.  5. 

But  it  has  been  contended  that,  in  this  respect,  our  courts  have 
entirely  reversed  the  principle  of  decision,  and  that,  in  the  absence  of 
express  appropriation  by  either  party,  it  is  the  presumed  intention  of 
the  creditor  that  is  to  govern  ;  or  at  least  that  the  creditor  may  at  any 
time  elect  how  the  payments  *made  to  him  shall  retrospectively  rtoc^-i 
receive  their  application.  There  is,  certainly,  a  great  deal  of  L  J 
authority  for  this  doctrine.  With  some  shades  of  distinction  it  is  sanc- 
tioned by  the  case  of  Goddard  v.  Cox,  2  Stra.  1194 ;  by  Wilkinson  v. 
Sterne,  9  Mod.  427  j  by  the  ruling  of  the  lord  chief  baron  in  New- 
march  V.  Clay,  14  East,  239 ;  and  by  Peters  v.  Andersen,  5  Taunt. 
596,  in  the  common  pleas.  From  these  cases  I  should  collect,  that  a 
proposition  which,  in  one  sense  of  it,  is  indisputably  true,  namely,  that 
if  the  debtor  does  not  apply  the  payment,  the  creditor  may  make  the 
application  to  what  debt  he  pleases, — has  been  extended  much  beyond 
its  original  meaning,  so  as,  in  general,  to  authorize  the  creditor  to  make 
his  election  when  he  thinks  fit,  instead  of  confining  it  to  the  period  of 
payment,  and  allowing  the  rules  of  law  to  operate  where  no  express  de- 
claration is  then  made. 

There  are,  however,  other  cases  which  are  irreconcilable  with  this 
indefinite  right  of  election  in  the  creditor,  and  which  seem,  on  the  con- 
trary, to  imply  a  recognition  of  the  civil  law  principle  of  decision.  Such 
are,  in  particular,  the  cases  of  Meggott  v.  Mills,  Ld.  Eaym.  287 ;  and 
Dowe  v.  Holdsworth,  Peake,  N.  P.  64.  The  creditor  in  each  of  these 
cases,  elected,  ex  post  facto,  to  apply  the  payment  to  the  last  debt.  It 
was  in  each  case  held  incompetent  for  him  so  to  do.  There  are  but  two 
grounds  on  which  these  decisions  could  proceed, — either  that  the  appli- 
cation was  to  be  made  to  the  oldest  debt,  or  that  it  was  to  be  made  to 
the  debt  which  it  was  most  for  the  interest  of  the  debtor  to  discharge. 
Either  way  the  decision  would  agree  with  the  rule  of  the  civil  law,  which 
is,  that  if  the  debts  are  equal,  the  payment  is  to  be  applied  to  the  first 
in  point  of  time, — if  one  be  more  burdensome,  or  more  penal  than 
another,  it  is  to  it  that  the  payment  shall  be  first  imputed.  A  debt  on 
which  a  man  could  be  made  a  bankrupt,  would  undoubtedly  fall  within 
this  rule. 

The  lord  chief  justice  of  the  Common  Pleas  explains  the  ground  and 
and  reason  of  the  case  of  Dowe  v.  Holdsworth,  in  precise  conformity  to 
the  principle  of  the  civil  law. 

The  cases  then  set  up  two  conflicting  rules, — ^the  presumed  intention 
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of  the  debtor,  wliicli,  in  some  instances  at  least,  is  to  govern, — and  the 
r*R^«n  ex  post  facto  election  of  the  creditor,  which,  *in  other  instances, 
L  -I  is  to  prevail.  I  should,  therefore,  feel  myself  a  good  deal  em- 
barrassed, if  the  general  question  of  the  creditor's  right  to  make  the 
application  of  indefinite  payments  were  now  necessarily  to  be  determined. 
But  I  think  the  present  case  is  distinguishable  from  any  of  those  in  which 
that  point  has  been  decided  in  the  creditor's  favour.  They  were  all 
cases  of  distinct  insulated  debts,  between  which  a  plain  line  of  separa- 
tion could  be  drawn.  But  this  is  the  case  of  a  banking  account,  where 
all  the  sums  paid  in  form  one  blended  fund,  the  parts  of  which  have  no 
longer  any  distinct  existence.  Neither  banker  nor  customer  ever  thinks 
of  saying  this  draft  is  to  be  placed  to  the  account  of  the  £500  paid  in  on 
Monday,  and  this  other  to  the  account  of  the  £500  paid  in  on  Tuesday. 
There  is  a  fund  of  £1000  to  draw  upon,  and  that  is  enough.  In  such  a 
case,  there  is  no  room  for  any  other  appropriation  than  that  which  arises 
from  the  order  in  which  the  receipts  and  payments  take  place,  and  are 
carried  into  the  account.  Presumably,  it  is  the  sum  first  paid  in  that  is 
first  drawn  out.  It  is  the  first  item  on  the  debit  side  of  the  account  that 
is  discharged  or  reduced  by  the  first  item  on  the  credit  side.  The  appro- 
priation is  made  by  the  very  act  of  setting  the  two  items  against  each 
other.  Upon  that  principle  all  accounts  current  are  settled,  and  particu- 
larly cash  accounts.  When  there  has  been  a  continuation  of  dealings, 
in  what  way  can  it  be  ascertained  whether  the  specific  balance  due  on  a 
given  day  has,  or  has  not  been  discharged,  but  by  examining  whether 
payments  to  the  amount  of  that  balance  appear  by  the  account  to  have 
been  made?  You  are  not  to  take  the  account  backwards,  and  strike 
the  balance  at  tte  head  instead  of  the  foot  of  it.  A  man's  banker  breaks, 
owing  him  on  the  whole  account  a  balance  of  £1000.  It  would  surprise 
one  to  hear  the  customer  say,  "I  have  been  fortunate  enough  to  draw 
out  all  that  I  paid  in  during  the  last  four  years ;  but  there  is  £1000 
which  I  paid  in  five  years  ago  that  I  hold  myself  never  to  have  drawn 
out ;  and,  therefore,  if  I  can  find  anybody  who  was  answerable  for  the 
debts  of  the  banking-house,  such  as  they  stood  five  years  ago,  I  have  a 
right  to  say  that  it  is  that  specific  sum  which  is  still  due  to  me,  and  not 
the  £1000  that  I  paid  in  last  week."  This  is  exactly  the  nature  of  the 
T't'fi'iQI  P""^®^"*  claim.  Mr.  Clayton  *travels  back  into  the  account,  till 
L  J  he  finds  a  balance  for  which  Mr.  Devaynes  was  responsible;  and 
then  he  says, — "  That  is  a  sum  which  I  have  never  drawn  for.  Though 
standing  in  the  centre  of  the  account  it  is  to  be  considered  as  set  apart 
and  left  untouched.  Sums  above  it  and  below  it  have  been  drawn  out ; 
but  none  of  my  drafts  ever  reached  or  affected  this  remnant  of  the  bal- 
ance due  to  me  at  Mr.  Devaynes's  death."  What  boundary  would  there 
be  to  this  method  of  re-moulding  an  account  ?  If  the  interest  of  the 
creditor  required  it,  he  might  just  as  well  go  still  further  back,  and  arbi- 
trarily single  out  any  balance,  as  it  stood  at  any  time,  and  say  it  is  the 
identical  balance  of  that  day  which  still  remains  due  to  him.  Suppose 
there  had  been  a  former  partner,  who  had  died  three  years  before  Mr. 
Devaynes — What  would  hinder  Mr.  Clayton  from  saying,  "  Let  us  see 
what  the  balance  was  at  his  death  ?   I  have  a  right  to  say,  it  still  remains 
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due  to  me,  and  his  representatives  are  answerable  for  it;  for,  if  you 
examine  the  accounts,  you  will  find  I  have  always  had  cash  enough  lying 
in  the  house  to  answer  my  subsequent  drafts ;  and,  therefore,  all  the  pay- 
ments made  to  me  in  Devaynes's  lifetime,  and  since  his  death,  I  will  now 
impute  to  the  sums  I  paid  in  during  that  period,  the  effect  of  which  will 
be  to  leave  the  balance  due  at  the  death  of  the  former  partners  still  un- 
discharged." I  cannot  think  that  any  of  the  cases  sanction  such  an 
extravagant  claim  on  the  part  of  a  creditor. 

If  appropriation  be  required,  here  is  appropriation  in  the  only  way 
that  the  nature  of  the  thing  admits.  Here  are  payments,  so  placed  in 
opposition  to  debts,  that,  on  the  ordinary  principles  on  which  accounts 
are  settled,  this  debt  is  extinguished. 

If  the  usual  course  of  dealing  was  for  any  reason  to  be  inverted,  it  was 
surely  incumbent  on  the  creditor  to  signify  that  such  was  his  intention. 
He  should  either  have  said  to  the  bankers, — "  Leave  this  balance  alto- 
gether out  of  the  running  account  between  us ;"  or,  "  Always  enter  your 
payments  as  made  on  the  credit  of  your  latest  receipts,  so  as  that  the 
oldest  balance  may  be  the  last  paid."  Instead  of  this,  he  receives  the 
account  drawn  out  as  one  unbroken  running  account.  He  makes  no 
objection  to  it,  and  the  report  states  that  the  silence  of  the  customer 
after  the  receipt  of  his  banking  account  is  regarded  *as  an  ad-  r*pon-i 
mission  of  its  being  correct.  Both  debtor  and  creditor  must,  ■-  .J 
therefore,  be  considered  as  having  concurred  in  the  appropriation. 

But  there  is  this  peculiarity  in  the  case,  that  it  is,  not  only  by  infer- 
ence from  the  nature  of  the  dealings  and  the  mode  of  keeping  the  account, 
that  we  are  entitled  to  ascribe  the  drafts  or  payments  to  this  balance, 
but  there  is  distinct  and  positive  evidence  that  Mr.  Clayton  considered 
and  treated  the  balance  as  a  fund  out  of  which,  notwithstanding  De- 
vaynes's death,  his  drafts  were  to  continue  to  be  paid.  For  he  drew,  and 
that  to  a  considerable  extent,  when  there  was  no  fund  except  this  balance 
out  of  which  his  drafts  could  be  answered.  What  was  there  in  the  next 
draft  he  drew  which  could  indicate  that  it  was  not  to  be  paid  out  of  the 
residue  of  the  same  fund,  but  was  to  be  considered  as  drawn  exclusively 
on  the  credit  of  money  more  recently  paid  in  ?  No  such  distinction  was 
made,  nor  was  there  anything  from  which  it  could  be  inferred.  I  should 
therefore  say,  that  on  Mr.  Clayton's  express  authority,  the  fund  was 
applied  in  payment  of  his  drafts  in  the  order  in  which  they  were  pre- 
sented. 

But  even  independently  of  this  circumstance,  I  am  of  opinion,  on  the 
grounds  I  have  before  stated,  that  the  master  has  rightly  found  that  the 
payments  were  to  be  imputed  to  the  balance  due  at  Mr.  Devaynes's 
death,  and  that  such  balance  has,  by  those  payments,  been  fully  dis- 
charged. 

The  exception  must,  therefore,  be  overruled. 
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r*Rfin  *^HERE  A  GUARANTEE  IS   GIVEN  TO   ONE  FIRM  FOR  ADVANCES 
L  -I        TO  BE  MADE  BY  IT  TO  ANOTHER  FIRM,  AND  A  CHANGE  TAKES 

PLACE  IN  THE  COMPOSITION  OF  EITHER  FIRM,  THE  PARTY  GIVING  THE 
GUARANTEE  IS  NOT  LIABLE  FOR  ADVANCES  MADE  SUBSEQUENT  TO 
SUCH  CHANGE,  AND  THE  BALANCE  DUE  AT  THE  DATE  OF  THE  CHANGE 
"WILL  BE  DIMINISHED  OR  EXTINGUISHED  BY  PAYMENTS  MADE  SUB- 
SEQUENT TO  THAT  DATE,  UNLESS  SPECIALLY  APPROPRIATED  BY  THE 
DEBTOR   OR   CREDITOR  FIRM. 

I.— BODENHAM   v.   PURCHAS.  • 

Not.  6,  1818.— E.     2  B.  &  Al.  39. 

Debt  on  a  joint  and  several  bond,  dated  1st  January,  1804,  from  the 
defendant  and  N.  Purehas  the  younger,  to  the  plaintiflFs  and  William 
Havard,  their  deceased  partner,  in  the  penal  sum  of  £9181,  16s.  6c?. 
Plea,  after  setting  out  on  oyer,  the  bond  and  condition,  the  latter  of  which 
was  "  for  repayment  by  the  defendant  and  N.  Purehas  the  younger,  or 
either  of  them,  their  or  either  of  their  heirs,  executors,  &c.,  unto  the 
plaintiffs  and  Havard,  their  executors,  &c.,  of  a  balance  of  £4590,  18s. 
3d.,  with  lawful  interest,  and  also  of  such  further  sums  as  they  the 
plaintiflFs  and  Havard  might  advance  or  lend,  remit  or  pay,  to  or  on 
account  or  for  the  use  of  the  N.  Purehas  the  elder,  or  N.  Purehas  the 
younger,  in  the  course  of  their  business  as  bankers  or  otherwise,  with 
interest,  according  to  the  usage  and  custom  of  their  said  business,  not 
exceeding  in  the  whole  the  said  sum  of  £9000,  without  any  deduction 
or  abatement  whatsoever ;" — 1st,  non  est  factum,  upon  which  issue  was 
joined  J  2d,  payment  of  the  said  sum  of  £4590,  18s.  3d.  and  interest, 
and  such  further  sum,  &c.,  according  to  the  condition  of  the  bond. 
Replication  to  the  last  plea,  that  after  making  the  bond  plaintiffs  and 
William  Havard  did  advance  to  defendant,  in  the  course  of  their  business 
as  bankers,  and  otherwise,  according  to  the  usage  and  custom  of  their 
business,  the  sum  of  £4409,  Is.  9d. ;  yet  neither  the  defendant  nor  N. 
purehas  the  younger,  paid  the  said  £4590,  18s.  3d.  mentioned  in  the 
condition,  or  such  further  sum  of  money,  but  that  the  whole  £9000  still 
remains  unpaid  and  unsatisfied  to  plaintiffs.  Rejoinder,  that  defendant 
r*6fi21  ^""^  ^'  ^^^°^^  *^®  younger,  or  one  of  them,  did  pay  *and  satisfy 
L  J  to  plaintiffs  and  to  William  Havard,  in  the  lifetime  of  William 
Havard,  and  to  plaintiffs  since  the  death  of  the  said  William  Havard, 
the  said  sum  of  £4590,  18s.  3d.,  in  the  said  condition  mentioned;  and 
the  said  further  sum  of  money  so  advanced  to  the  defendant,  as  in  said 
replication  alleged ;  and  upon  this  issue  was  joined. 

At  the  trial  of  the  cause  at  the  London  sittings  after  Trinity  Term, 
1817,  before  Lord  Ellenborough,  a  verdict  was  found  for  the  plaintiffs 
for  the  penalty  of  the  bond,  subject  to  the  award  of  an  arbitrator,  who  by 
his  award  stated  the  facts  of  the  case  (as  far  as  respects  the  point  ulti- 
mately decided  by  the  court)  to  be  as  follows  : — 

The  action  was  brought  by  the  plaintiffs,  as  surviving  partners  of  Wil- 
liam Havard,  to  recover  £923  and  interest,  upon  the  bond  set  out  in  the 
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pleading,  the  execution  of  which  was  admitted.  The  plaintiffs  and  their 
deceased  partner,  long  prior  to  and  at  the  time  of  the  execution  of  the 
bond,  and  from  thence  until  the  30th  April,  1810,  carried  on  business  as 
bankers  at  Hereford,  in  the  firm  of  Bodenham,  Phillips,  and  Havard, 
or  Bodenham,  Phillips,  and  Co.  On  the  30th  April,  1810,  Havard  died. 
The  defendant  during  all  the  period  above  mentioned  kept  an  account 
with  the  plaintiffs  and  Havard,  and  usually  balanced  his  accounts  every 
three  months,  when  he  signed  the  ledger,  and  received  his  vouchers. 
On  the  31st  March,  1810,  the  balance  was  £2904,  11«.  Id.  in  favour  of 
the  plaintiffs  and  Havard,  and  on  the  30th  April  in  that  year  the  defend- 
ant examined  his  account  up  to  the  31st  March  preceding,  received  his 
vouchers,  and  signed  the  ledger  as  usual.  On  the  9th  April  the  plain- 
tiffs and  Havard  advanced  a  further  sum  of  £1500,  which  appears  to 
have  been  the  only  transaction  between  the  31st  March  and  Havard's 
death ;  so  that  on  the  death  of  Havard  the  balance  due  from  the  defend- 
ant was  increased  to  £4404,  11«.  7c?.  Upon  the  death  of  Havard  the 
plaintiffs  carried  on  the  business,  without  making  any  alteration  in 
their  firm  or  their  books  till  the  latter  end  of  the  year,  when  they  agreed 
to  take  Mr.  John  Garrett  into  partnership,  as  from  the  1st  July  preced- 
ing ;  but  although  the  style  of  the  firm  was  then  changed  to  Bodenham, 
Phillips,  and  Garrett,  the  accounts  *were  continued  in  the  same  r:).(>f.q-] 
manner  as  before,  and  the  balance  continued  as  if  there  had  been  <-  '  J 
no  alteration  in  the  firm.  And  on  June  30th,  1810,  no  notice  was  taken 
of  Havard's  death,  but  the  account,  including  items  both  subsequent  and' 
prior  to  that  event,  was  then  settled,  and  the  balance  of  £1420  struck  as 
if  nothing  had  happened. 

In  June,  1818,  the  defendant  relinquished  his  business,  and  on  the 
26th  of  that  month  signed  an  order,  directing  Bodenham  and  Co.  to  trans- 
fer his  account  ^to  that  of  his  sons,  N.  and  R.  W.  Purchas.  In  conse- 
quence of  which  an  account  was  made  out  by  Bodenham  and  Co.,  which, 
after  stating  the  several  items,  concludes  thus : — "Balance  transferred 
to  Messrs.  N.  and  R.  W.  Purchas,  £2538, 13s.  10<^." 

This  account  was  not  signed  by  the  defendant,  but  on  the  30th  July 
following,  the  plaintiffs  delivered  up  to  Nathaniel  Purchas,  junior,  who 
had  for  some  time  acted  as  agent  for  his  father,  the  vouchers  for  his 
father's  accounts,  the  plaintiffs  still  retaining  the  bond.  The  balance  of 
the  father's  account  was  accordingly  transferred  to  the  sons,  who  had  for 
some  time  kept  a  separate  account  with  the  bankers  under  the  firm  of  N. 
and  R.  "W.  Purchas.  On  the  30th  June,  1813,  immediately  before  the 
transfer,  the  sons'  account  was  £620,  Is.  Id.  in  their  favour;  but  by  the 
transfer  of  the  father's  balance,  was  turned  £1918,  12s.  9cZ.  in  favour  of 
the  bankers.  The  sons'  account  continued  open  with  the  plaintiffs  and 
Garrett  till  1816,  when  they  stopped  payment,  the  account  having  been 
balanced,  and  the  vouchers  given  up  quarterly;  the  balance  was  never 
reduced  below  the  sum  sought  to  be  recovered,  viz.,  £923,  14s.  id.,  and 
when  they  stopped  it  was  £3694,  18s.  ^d.  in  favour  of  the  plaintiffs. .  If 
the  plaintiffs  were  bound  to  have  applied,  or  are  to  be  considered  as  hav- 
ing applied  the  first  moneys  received  after  the  death  of  Havard,  or  after 
the  transfer  of  the  father's  balance  to  the  sons'  account,  to  the  discharge 
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of  the  balance  due  at  Havard's  death,  or  at  the  time  of  the  transfer,  suflS- 
cient  money  was  received  to  liquidate  such  balance,  but  in  fact  no  such 
application  was  directed  or  specifically  made,  nor  was  the  balance  on  any 
quarterly  or  half-yearly  settlement  ever  below  the  sum  sought  to  be 
r*fifidT  ^^°o'^^^^^  i°  t'lis  action  of  £923,  14«.  Sd.  There  was  not  any- 
L  J  thing  said  by  *or  to  the  defendant  respecting  the  bond,  or  any 
claim  made  upon  him  until  the  sons'  failure ;  but  on  the  plaintiffs  and 
Garrett  remonstrating  with  Nathaniel  Purehas  the  younger,  one  of  the 
sons,  respecting  the  increase  of  the  account  from  time  to  time,  he  told 
the  plaintiffs  they  need  not  be  under  any  apprehension,  as  they  held  his 
father's  security,  alluding  to  the  bond.  It  was  admitted  that  the  sons 
had  paid  a  composition  of  15s.  in  the  pound  on  the  balance  due,  but 
expressly  without  prejudice  to  the  plaintiffs'  claim  for  the  remainder 
against  the  defendant.  Upon  these  facts  it  was  contended  by  the  plain- 
tiffs that  the  whole  of  the  balance  due  at  the  death  of  Havard  had  not 
been  discharged,  and  that  they  were  entitled  to  a  verdict  for  the  sum  of 
£923,  14s.  8d.,  the  remaining  sum  of  five  shillings  in  the  pound,  on  the 
balance  of  the  account  as  it  stood  at  the  time  of  the  sons'  failure.  On 
the  other  hand,  it  was  contended  by  the  defendant, — 1st,  that  the  debt 
due  at  the  death  of  Havard  must  be  considered  as  discharged,  either  by 
the  first  moneys  which  were  paid  subsequently  to  the  death  of  Havard, 
or  by  the  fact  of  the  transfer  to  the  sons'  account,  or  by  the  balance  due 
to  the  sons  immediately  before  the  transfer,  and  the  first  moneys  paid  by 
them  afterwards,  and  that  therefore  he  was  entitled  to  a  verdict.  The 
arbitrator  was  of  opinion  that  the  balance  due  at  the  death  of  Havard 
must  be  considered  as  discharged  by  the  first  moneys  paid  in  after  his 
death,  and  therefore  ordered  the  verdict  to  be  entered  for  the  defendant, 
and  if  the  court  should  think  that  he  was  right  in  that  opinion,  or  that 
the  balance  was  discharged  by  any  other  means,  his  award  was  to  stand. 
An  application  having  been  accordingly  made  on  the  part  of  the  plain- 
tiffs to  set  aside  the  award,  the  court  ordered  the  question  to  come  on  in 
the  form  of  a  special  case,  and  it  was  argued  by 

Ghitty  for  the  plaintiffs. — The  debtor  not  having  specifically  appro- 
priated any  of  the  payments  to  discharge  the  bonds,  the  creditors  are  at 
liberty  to  apply  the  same  in  discharge  of  the  subsequent  advances,  and 
then  the  bond  remains  unsatisfied.  For  the  rule  of  law  to  be  collected 
from  all  the  authorities,  is  this,  that  the  debtor  at  the  time  of  making 
payment  may  apply  the  same  in  discharge  of  any  debt  he  pleases ;  but  if 
r*f56'i1  ^^  ""^''^^s  *no  appropriation,  then  the  creditor  may  at  his  election 
L  -I  apply  the  same  to  the  discharge  of  any  one  of  several  debts  to  the 
exclusion  of  the  rest. — Kirby  v.  Duke  of  Marlborough,  2  M.  and  S.  18 ; 
Peters  v.  Anderson,  5  Taunt.  596, 1  Marshall,  238;  Bosanquet  v.  Wray, 
6  Taunt.  597 ;  Hall  v.  Wood,  14  East,  243 ;  and  this  rule  applies  even 
in  prejudice  of  a  surety,  Plomer  v.  Long,  1  Starkie,  153.  The  award  is 
founded  upon  Clayton's  case,  1  Morivale,  572.  That  was  the  case  of  an 
unsecured  banking  account,  continued  after  the  death  of  one  of  the 
bankers  by  his  surviving  partners,  who  as  such  were  liable  to  pay  all 
debts  incurred  in  the  lifetime  of  their  deceased  partner.  The  question 
here  arises  upon  a  bond,  conditioned  not  for  the  paying  of  one  entire 
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sum,  but  for  Becuring  such  advances  as  migLt  from  time  be  made.  Such 
a  bond,  therefore,  could  not  be  satisfied  by  the  first  moneys  paid  into  the 
banking  house  by  the  obligors,  for  it  was  intended  as  a  continuing  secu- 
rity for  any  balance  that  might  at  any  time  remain  unsatisfied.  To  apply 
the  doctrine  of  Clayton's  case  to  this  would  obviously  contravene  the 
intention  of  the  parties  themselves. 

Osborne,  contra,  was  stopped  by  the  court. 

Bayley,  J. — I  cannot  distinguish  this  in  principle  from  Clayton's 
case.     The  decisions  in  the  courts  of  law  do  not  break  in  upon  the  dis- 
tinction there  taken.    The  principle  established  by  those  decisions  is  this, 
that  where  there  are  distinct  accounts  and  a  general  payment,  and  no 
appropriation  made  at  the  time  of  such  payment  by  the  debtor,  the  cre- 
ditor may  apply  such  payment  to  which  account  he  pleases ;  but  where 
the  accounts  are  treated  as  one  entire  account  by  all  parties,  that  rule 
does  not  apply.     In  this  case  the  bond  was  given  in  1801,  for  advances 
made  or  to  be  made  in  Havard's  lifetime;  at  his  death,  the  balance  due 
was  £4404.     The  surviving  partners  might  then  have  called  for  payment 
of  that  sum,  or  they  might  have  treated  it  as  an  insulated  transaction, 
and  kept  that  as  a  distinct  and  separate  account;  but  instead  of  that 
they  blend  it  with  the  subsequent  transactions;  for  in  the  first  account 
delivered  after  Havard's  death  are  included  several  items,  down  to  the 
30th  of  June,  and  the  payments  *after  his  death  reduce  the  r*f>f;f'-i 
balance  at  that  time  to  £1420.     They  might  even  then  have  <-         -I 
treated  this  balance  as  a  distinct  account,  and  as  money  due  on  the  bond, 
if  they  had  so  chosen  ;  do  they  do  so  ?     Look  to  the  next  account.    The 
parties  balance  their  accounts  every  three  months,  and  in  the  next  quar- 
terly account  they  bring  forward  the  balance  of  £1420,  and  make  it  an 
item  in  one  entire  account  subsisting  between  these  parties.     The  account 
goes  on  from  1810  till  1813  ;  and  the  then  balance  is  treated  as  one  entire 
balance  of  one  entire  account,  as  the  result  of  all  the  transactions  be- 
tween the  parties  in  the  intermediate  time.     The  plaintifis  were  not 
bound  to  have  so  treated  it  at  Havard's  death,  but  having  done  so,  there 
is  not  any  authority  for  saying  that  they  are  now  at  liberty  to  apply  the 
several  payments  in  reduction  of  the  debt  incurred  by  the  subsequent 
advances  to  the  exclusion  of  the  bond  debt.     It  certainly  seems  most 
consistent  with  reason  that  where  payments  are  made  upon  one  entire 
account,  that  such  payments  should  be  considered  as  payments  in  dis- 
charge of  the  earlier  items.     Clayton's  case,  where  all  the  authorities 
were  fully  considered  by  the  master  of  the  rolls,  is  directly  against  the 
plaintiflFs'  right  to  make  any  such  appropriation  as  he  desires.    That  case 
does  not  break  in  upon  any  of  the  cases  at  law,  and  ought  to  govern  our 
decision  in  the  present  instance,  and  I  am  therefore  of  opinion  that  there 
ought  to  be  judgment  for  the  defendant. 

Abbott,  J. — I  am  also  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover.  I  think  that  this  question  is  decided  by  Clayton's  case,  which 
was  very  fully  argued.  All  the  decisions  were  there  before  the  master 
of  the  rolls,  and  he  pronounced  judgment  against  Clayton.  It  was  a 
case  decided  upon  great  consideration,  and  is  an  authority  of  great  weight. 
This  case  in  principle  is  exactly  the  same.     There  it  was  holden  that 
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payments  made  by  surviving  partners  to  Clayton,  with  whom  there  was 
a  general  account,  should  extinguish  the  old  debt ;  here  the  converse  of 
the  proposition  applies,  and  the  payment  by  the  debtor,  to  the  surviving 
partners  from  time  to  time,  upon  one  general  account,  including  the  old 
debt  to  the  plaintiff  and  Havard,  must,  upon  the  same  principle,  extin- 
r*rR7T  g'^is^  *^^*  *debt.  The  master  of  the  rolls  says,  "  In  such  a  case," 
L  J  (that  is  a  banking  account,)  "there  is  no  room  for  any  other  ap- 
propriation than  that  which  arises  from  the  order  in  which  the  receipts 
and  payments  take  place,  and  are  carried  into  the  account.  Presumably 
it  is  the  sum  first  paid  in  that  is  first  drawn  out.  It  is  the  first  item  on 
the  debit  side  of  the  account  which  is  discharged  or  reduced  by  the  first 
item  on  the  credit  side.  The  appropriation  is  made  by  the  very  act  of 
setting  the  two  items  against  each  other.  Upon  that  principle  all  ac- 
counts-current are  settled,  and  particularly  cash-accounts."  The  prin- 
ciple of  that  decision  governs  the  present,  and  there  must  therefore  be 
judgment  for  the  defendant. 

HoLEOYD,  J. — It  seems  to  me  that  the  transfer  of  the  balance  of  the 
defendant's  account,  by  the  plaintiffs  to  the  son,  may  be  considered  as 
the  payment  of  so  much  money  by  the  son,  on  account  of  the  father,  to 
the  banker,  and  a  reloan  by  them  of  the  same  sum  to  the  sons.  In  Wade 
V.  Wilson,  1  East,  195,  which  was  an  action  for  penalties  for  taking  usuri- 
ous interest,  the  declaration  stated  the  loan  to  be  from  the  defendant  to 
one  Goulton.  The  evidence  was  that  Goulton  owed  Flintoft  money  on 
bond,  and  that  the  latter  was  indebted  to  Wilson ;  and  that  it  was  agreed 
between  the  several  parties  that  Wilson  should  accept  Goulton  as  his 
debtor,  instead  of  Flintoft;  Goulton  accordingly  gave  his  promissory 
note  to  Wilson  for  the  sum  therein  specified,  with  five  per  cent,  interest, 
and  in  addition  to  that  paid  a  premium  to  Wilson.  It  was  objected  that 
there  was  not  any  loan  of  money  from  Wilson  to  Goulton  ;  but  that  this 
was  the  mere  substitution  of  one  debt  for  another.  The  court,  however, 
held  that  this  constituted  a  loan  from  Wilson  to  Goulton,  from  the  period 
of  the  date  of  the  promissory  note.  The  principle  upon  which  that  de- 
cision took  place  must  have  been  that  the  acceptance  of  Goulton  as  the 
debtor,  instead  of  Flintoft,  operated  as  the  payment  of  the  debt  of  the 
latter;  for  if  that  debt  were  not  paid,  there  could  have  been  no  loan  from 
Wilson  to  Goulton.  That  case,  therefore,  would  seem  to  show  that  the 
mere  transfer  by  the  bankers  of  the  father's  debt  to  the  sons'  account 
with  their  assent,  operated  as  a  payment  of  the  father's  debt  by  the  sons, 
r*fifi8T  ^""^  *  reloan  of  the  same  sum  to  *the  latter  by  the  bankers.  It 
L  -I  is  unnecessary,  however,  to  decide  the  question  upon  that  ground; 
for  Clayton's  case,  which  seems  to  me  to  have  been  decided  upon  the 
soundest  principles,  is  exactly  in  point  with  this,  and  ought  to  govern  our 
decision ;  and  upon  the  authority  of  that  case  I  am  of  opinion  that  there 
ought  to  be  judgment  for  the  defendant. 

Judgment  for  defendant. 
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II.— OHKISTIE   V.   ROYAL  BANK. 

May  17,  1839.— S.     1  D.  '745.     House  of  Lords,  April  6,  1841.     2  Rob.  118. 

A  BANKING  COMPANY  Carried  on  business  under  the  firm  of  Robert 
Allan  and  Son.  The  original  partners  of  the  company  were  Mr.  Robert 
Allan,  senior,  and  his  son  Mr.  Thomas  Allan,  who  latterly  assumed  as  a 
partner  Mr.  Alexander  Wight.  On  Mr.  Robert  Allan's  death,  in  1818, 
the  business  was  carried  on  by  Messrs.  Thomas  Allan  and  Wight;  and 
in  1831,  Mr.  Robert  Allan,  junior,  was  assumed  as  a  partner. 

In  March,  1832,  the  company  obtained  from  the  Royal  Bank  a  cash 
credit  to  the  extent  of  £20,000,  and  in  addition  to  the  obligation  then 
granted  by  the  partners,  binding  themselves  as  a  company,  and  as  indi- 
viduals, Thomas  Allan  disponed  to  the  appellants  the  estate  of  Lauriston, 
in  security  of  their  advances,  under  the  usual  conditions  of  cash  credit 
bonds. 

Thomas  Allan  died  on  the  12th  September,  1833,  but  the  business 
continued  to  be  carried  on  by  the  surviving  partners  under  the  same  firm. 
Shortly  after  his  father's  death,  Robert  Allan  made  up  titles  to  and  was 
infeft  in  the  estates  of  Lauriston  and  Campse.  At  the  date  of  Thomas 
Allan's  death  the  debt  due  by  the  company  to  the  appellants  on  the  cash 
credit  was  £8800 ;  and  on  the  31st  December  thereafter,  the  date  of  the 
first  annual  balance  of  the  company's  accounts  after  Thomas  Allan's  de- 
cease, the  debt  stood  at  £6765,  12s.  Id.  The  credit  was  operated  upon 
in  the  same  manner,  and  under  *the  same  account  in  the  appel-  r*f.f>n-i 
lants'  books,  after  Thomas  Allan's  death,  as  previously.  At  L  J 
29th  July,  1834,  the  balance  against  the  company  waa  reduced  to  £400, 
exclusive  of  interest ;  and  during  the  intermediate  period  it  was  averred 
by  the  pursuers,  that  at  least  at  one  date,  there  was  no  balance  at  all 
against  the  company. 

In  July,  1834,  the  company  applied  to  and  obtained  from  the  appel- 
lants an  additional  advance  of  £22,000  over  and  above  the  cash  credit, 
in  security  of  which  an  heritable  bond  and  bond  of  corroboration  and 
disposition  in  security  was  granted,  being  made  applicable  to  the  sums 
already  advanced  or  to  be  advanced  on  the  cash  credit,  which  was  thereby 
agreed  to  be  continued,  as  well  as  to  the  new  loan ;  and,  in  addition  to 
the  personal  obligation  undertaken  by  the  creditors  as  individuals, 
Robert  Allan  disponed  to  the  appellants,  under  the  usual  conditions,  the 
lands  of  Lauriston  and  the  lands  of  Campse,  in  security  of  the  sum  of 
£22,000  instantly  advanced  and  paid  to  the  company,  and  also  in  secu- 
rity and  in  further  corroboration  of  the  former  bond  for  the  cash  credit. 
On  this  bond  the  appellants  were  infeft. 

The  sum  of  £22,000,  advanced  to  Robert  Allan  and  Son,  was  imme- 
diately paid  in  by  them  to  the  credit  of  the  above  cash  account.  The 
firm  stopped  payment  in  the  end  of  August,  1834,  and  were  sequestrated 
under  the  Bankrupt  Act  on  2d  September  following.  The  result  of  the 
operations  on  the  cash  credit,  conjoined  with  the  advance  of  £22,000, 
was  to  leave  the  company,  at  the  date  of  the  failure,  debtors  to  the  appel- 
lants in  the  sum  of  £42,000,  exclusive  of  interest.   Mr.  Robert  Christie, 
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accountant,  was  chosen  trustee  on  the  sequestrated  estates  both  of  Eobert 
Allan  and  Son,  and  of  the  individual  partners ;  and  on  6th  October, 
1834,  a  decreet  of  adjudication  was  pronounced  in  his  favour,  as  trustee 
of  the  lands  of  Lauriston  and  Campse. 

Adam  Christie  and  others,  who  were  creditors  of  Thomas  Allan  as  an 
individual,  or  of  the  Banking  Company  of  Robert  Allan  and  Son  pre- 
vious to  Thomas  Allan's  death,  and  of  him  as  a  partner  thereof,  with  the 
concurrence  of  Eobert  Christie,  the  trustee  on  the  sequestrated  estates, 
brought  an  action  in  the  Court  of  Session  for  reducing  the  bond  and  dis- 
r*R7m  P°®i*''0''  *^'^  security  of  July,  1834,  as  null  and  void,  in  terms  of 
L  -I  the  provision  of  Stat.  1661,  c.  24,  against  an  heir  making  a  volun- 
tary disposition  of  his  ancestor's  estate,  to  the  prejudice  of  the  ancestor's 
creditors,  before  a  full  year  had  elapsed  after  the  ancestor's  death  ;  and 
also  for  declaring  that  the  debt  due  to  the  defenders,  under  the  first  bond 
and  disposition  of  March,  1832,  at  Thomas  Allan's  death  had  been  paid 
up,  and  that  the  lands  thereby  conveyed  were  no  longer  burdened  there- 
with. 

In  defence,  it  was  pleaded  that  the  estates  of  Lauriston  and  Campse 
were  not  the  property  of  Thomas  Allan  as  an  individual,  but  the  property 
of  the  company  of  Robert  Allan  and  Son,  and  held  by  him  as  their 
trustee,  in  which  case  there  were  plainly  no  grounds  for  the  reductive  or 
declaratory  conclusions  of  the  action.  And  even  on  the  assumption  that 
these  estates  were  the  private  property  of  Thomas  Allan,  the  security  in 
question  could  not  be  challenged  under  the  Statute  1661,  c.  24, 
because  it  was  not  made  to  the  prejudice  of  his  creditors,  but  was  in  fact 
granted  in  favour  of  creditors  of  his,  the  money  raised  on  it  being  paid 
to  the  company,  who  were  such  creditors,  and  appropriated  to  the  extinc- 
tion of  debts  for  which  he  was  reponsible,  and  also  because  the  Statute 
1661,  was  not  intended  to  avail  creditors  of  the  ancestors  in  any  compe- 
tition inter  se.  In  any  view  of  the  case  the  security  was  efifectual  to 
cover  the  debt  due  at  Thomas  Allan's  death,  as  it  did  not  depend  on  his 
life,  but  was  framed  to  continue  after  his  death  ;  and  there  was  no  dis- 
solution of  the  company  by  his  death,  nor  anything  to  limit  the  applica- 
tion of  the  security  by  the  defenders  to  transactions  previous  thereto. 

Several  questions  were  submitted  by  the  judges  of  the  second  division 
of  the  court  to  the  other  judges  for  opinion.  One  of  these  questions 
was,  "  Whether,  and  to  what  extent,  the  bond  of  80th  March,  1832,  re- 
mained in  force  as  a  continuing  guarantee  and  security  over  the  estate 
of  Lauriston,  to  cover  advances,  or  any  balance  due  upon  advances,  made 
by  the  defenders  to  the  company  of  Robert  Allan  and  Son,  at  or  after 
Thomas  Allan's  death,  and  down  to  the  date  of  the  final  sequestration  of 
the  company ;  or  if  it  did  not  so  remain  in  force,  at  what  period  did  it 
r*fi7n  "^^^^  *°  operate  as  a  continuing  guarantee  and  *security  over  the 
L  J  estate  of  Lauriston ;  and  whether  the  balance,  if  any,  that  may 
have  been  due  when  the  said  bond  ceased  so  to  operate  as  aforesaid,  was 
paid,  or  wholly  or  partially  extinguished  subsequently." 

Lord  MoNCRiEF  returned  the  following  opinion,  in  which  Lords 
Gillies,  Jeffrey,  Mackenzie,  Cockbcrn,  and  Cuninghame  con- 
curred : — This  question  appears  to  me  to  be  attended  with  considerable 
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difficulty.  I  am  of  opinion  that  the  company  of  Kobert  Allan  and  Son, 
which  was  constituted  by  the  minute  or  notes  of  agreement  of  29th 
August,  1831,  must  be  considered  as  having  been  dissolved,  in  regard 
to  any  question  concerning  the  estate  or  the  proper  representatives  of 
Thomas  Allan,  by  his  death  on  the  12th  September,  1833,  or  at  least  at 
the  31st  December,  thereafter.  The  contract  was  not  of  such  a  nature 
that  the  parties  severally  contracted  for  themselves  and  their  heirs.  It 
is  indeed  indefinite  in  endurance ;  but,  so  far  from  supposing  that  the 
company  was  to  continue  unchanged  on  the  death  of  one  of  them,  it  ex- 
pressly provides  that  the  heirs  of  the  deceasing  partner  shall  not  even  be 
entitled  to  look  into  the  books,  and  that  their  interest  in  its  funds  shall 
be  at  once  determined  by  the  balance  to  be  made  up  by  the  survivors  at 
the  time  appointed.  It  may  probably  be  true  that  the  surviving  part- 
ners must  be  considered  as  still  the  members  of  a  subsisting  company 
between  themselves.  There  is  no  question  here  as  to  their  obligation  to 
continue  partners  with  one  another ;  though,  in  an  agreement  of  inde- 
finite endurance  like  this,  this  might  admit  of  much  doubt.  But  the 
question  before  the  court  is  of  a  more  limited  nature,  relating  merely  to 
the  change  in  the  state  of  the  company  produced  by  Thomas  Allan's 
death,  in  regard  to  him,  or  the  rights  of  others  with  relation  to  him  or 
to  his  estate. 

Neither  can  I  think  that  the  company  must  be  considered  as  unchanged 
in  this  question,  because  the  same  firm  was  continued,  and  there  was  no 
notification  of  a  dissolution.  Death  operates  a  dissolution  of  itself;  and 
being  a  public  fact  all  men  are  bound  to  know  it.  See  the  doctrine  laid 
down  by  Lord  Eldon,  as  quoted  by  Mr.  Bell,  vol.  ii.  p.  689.  But  in 
the  present  case,  surely  the  Royal  Bank  cannot  plead  want  of  notice  of 
*Thomas  Allan's  death,  when  they  took  their  disposition  of  his  j-itiona-i 
estates  from  his  son  and  heir;  and  knowledge  of  the  death  must  L  J 
presume  notice  of  the  dissolution,  unless  the  fact  had  stood  otherwise  by 
the  contract.  But  though  the  son  was  still  a  partner  of  the  succeeding 
company,  he  was  so,  not  as  heir  of  Thomas,  but  in  his  own  capacity,  in 
terms  of  the  contract ;  and  of  this  also  the  deeds  executed  gave  the 
bank  full  notice.  It  may  be  doubtful  whether  the  dissolution  should  be 
considered  as  having  taken  place  at  the  moment  of  Thomas  Allan's  death, 
or  not  till  the  31st  of  December,  1833,  when  the  balance  of  the  books 
was  made.  I  have  had  hesitation  on  this  point ;  but,  on  the  whole,  I 
am  inclined  to  think  that  the  company,  though  in  the  process  of  wind- 
ing up,  must  be  considered  as  having  gone  on  till  the  time  for  striking 
the  balance;  because  till  that  time  the  representatives  of  Thomas  Allan, 
as  such,  had  still  an  interest  in  the  transactions.  But  assuming  that 
there  was  a  dissolution  of  the  company  of  which  Thomas  Allan  was  a 
partner,  this  does  not  exhaust  the  subject  of  the  query  put  to  us.  Two 
points  remain  of  considerable  nicety. 

The  defenders  maintain  that  the  special  security  given  by  the  deed  of 
30th  March,  1832,  having  been  so  given  upon  a  cash  credit  to  the  com- 
pany trading  by  the  firm  of  Robert  Allan  and  Son,  must  subsist  to  the 
efiect  of  covering  the  operations  under  that  credit,  notwithstanding  that 
by  Thomas  Allan's  death  the  actual  company  had  come  to  be  different 
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from  what  it  was  before.  I  do  not  think  it  a  good  answer  to  this  plea 
to  say  that  it  would  be  enabling  the  heir  to  apply  the  estate  of  the 
ancestor  within  the  year  to  the  payment  of  his  own  debts ;  because  this 
does  not  stand  on  any  disposition  by  the  heir,  but  on  the  disposition  by 
the  ancestor  himself;  and  if  he  chose  to  convey  his  estate  in  security  of 
debts  to  be  contracted  even  by  third  parties,  there  is  no  doubt  that  it 
would  be  effectual  to  the  creditor,  whether  the  grantor  was  alive  or  dead, 
as  for  a  debt  arising  on  the  credit  of  that  special  security  given  by  him. 
The  question,  therefore,  is  not  free  from  diflSculty. 

On  the  whole,  however,  I  am  inclined  to  think  that  ihe  bond  of  secu- 
rity granted  by  Thomas  Allan  ought  not  to  be  construed  as  having  been 
truly  intended  as  a  security  for  any  cash  credit  except  to  the  company 
r+RT'^T  °^  which  he  himself  was  a  partner;  and  *that  therefore  it  should 
L  J  be  held  to  have  ceased  to  be  a  fund  of  credit  as  soon  as  his  death 
dissolved  the  connexion  between  him  and  the  company  bearing  the  firm. 
It  was  in  reality  an  obligation  of  guarantee — an  impledging  of  his  secu- 
rity for  a  special  object.  He  happened  to  be  a  partner  of  the  company 
in  whose  behalf  it  was  given ;  but  he  might  not  have  been  so,  and  still 
might  have  given' such  a  security.  In  such  a  case,  there  can  scarcely 
be  a  doubt  that  a  guarantee  or  security,  given  for  Robert  Allan  and  Son, 
while  A.  B.  was  a  partner  of  that  house,  would  not  have  been  effectual 
to  cover  advances  made  to  a  company  bearing  the  same  firm  after  that 
person  had  ceased  to  be  a  partner  of  it.  The  principles  of  the  case  of 
Houston's  Executors  v.  Spiers,  &o.,  4th  March,  1820,  seem  to  imply 
this. 

But,  besides  this  view  of  the  matter,  it  is  to  be  observed;  that  if  there 
was  a  dissolution  of  the  first  company,  or  a  change  which  rendered  the 
firm  of  Robert  Allan  and  Son  in  reality  a  new  company,  the  personal 
obligation  in  the  original  bond  by  the  old  company  must  truly  have 
fallen  as  to  Thomas  Allan,  however  it  might  subsist  against  the  new  or 
continued  company,  and  the  individuals  who  still  operated  on  the  credit. 
And  if  the  personal  obligation  of  the  company  for  whom  Thomas  Allan 
interposed  the  security  of  his  heritable  estates  had  fallen,  it  cannot  be 
held  on  any  sound  principle  that  the  special  security  so  interposed  could 
subsist,  for  advances  made  after  this  essential  change  on  the  effect  of 
the  credit  had  taken  place. 

The  second  point  maintained  by  the  defenders  in  this  part  of  the  case 
appears  to  be  more  important;  and  I  am  inclined  to  think  that  it  is  well 
founded. 

The  pursuers  very  anxiously  maintain  that  this  case  is  altogether 
within  the  principle  of  the  well-known  case  of  Devaynes ;  and  that  if 
they  can  show  that  at  any  time  after  the  death  of  Thomas  Allan  the 
payments  made  by  the  surviving  firm  into  the  cash  account  were  suffi- 
cient to  pay  all  the  balance  which  was  due  at  the  time  of  his  death,  or 
at  the  striking  of  the  balance,  that  debt  must  be  held  to  be  swept  away, 
and  all  the  debt  remaining  at  the  time  of  the  bankruptcy  must  be  taken 
r*fi74.1  '^^  *^®  ^^^^  "^  *^®  ''^^  company,  and  so  the  debt  of  the  *heir, 
L  -I  and  not  of  the  ancestor.  It  appears  to  me,  that  there  is  considera- 
ble confusion  in  the  argument  of  both  parties  on  this  question ;  and  my 
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opinion  is,  that  tlie  case  of  Devaynes  does  not  apply  in  the  oircumBtances 
in  the  extent  pleaded.  In  that  case,  a  private  party  had  money  deposited 
with  a  company  of  bankers ;  at  a  certain  point  of  time  one  of  the  partners 
of  that  company  died.  This  was  taken  clearly  as  a  case  of  dissolution ; 
but  the  party  went  on  to  deal  with  the  new  company  on  the  same  account, 
and  from  them  he  received  all  that  had  been  due  at  the  death  of  the 
partner.  After  that  he  made  further  deposits ;  and  then  a  bankruptcy 
of  the  new  company  took  place,  while  the  balance  was  considerably  in 
favour  of  the  depositor.  The  claim  made  was  against  the  representatives 
of  the  deceased  partner ;  and  this  was  held  to  be  inadmissible,  because 
the  first  payments  made  after  the  creditor  had  acknowledged  by  his 
deposits  and  drafts  the  continued  account  with  the  new  company,  were 
considered  as  applicable  to  the  debt  as  it  stood  at  the  death  of  the  part- 
ner, and  therefore  to  have  extinguished  it. 

It  is  very  difficult  to  assimilate  the  present  case  to  that  case.  There 
is  a  puzzle  in  the  argument  of  the  defenders,  not  altogether  sound, 
arising  from  the  circumstance  of  there  being  here  two  banks,  constituting 
the  debtors  and  creditors  in  the  account.  But  still  there  is  a  real  diffi- 
culty. The  claim  arises  on  the  account  kept  in  the  Royal  Bank.  But 
they  are  not  the  debtors  as  in  the  case  of  Devaynes,  but  the  creditors ; 
nor  was  Mr.  Thomas  Allan  the  partner  of  that  corporation,  whose  death 
could  have  raised  any  question.  The  Royal  Bank  are  creditors  of  Robert 
Allan  and  Son,  not  upon  any  money  simply  deposited  with  them,  but  on 
payments  made  in  answer  to  drafts  which  were  recognized  only  in 
respect  of  the  special  security  held  from  Thomas  Allan.  Now,  if  there 
was  a  dissolution  of  the  company  for  whose  behoof  that  security  was 
granted,  and  if  the  Royal  Bank,  erroneously  believing  that  the  security 
was  still  available  for  new  advances  to  a  different  company,  allowed  the 
account  to  go  on  without  closing  it,  and  afterwards  came  to  be  greatly 
in  advance  to  the  new  company,  it  would  be  contrary  to  all  equity  that 
the  accounts  should  still  be  blended  together,  and  that  the  bank  should 
be  deprived  of  the  benefit  *of  their  security,  derived  specially  rs^nr,^-, 
from  the  deceased  partner,  even  for  that  part  of  the  debt  which  L  -I 
was  truly  due  to  them  at  the  time  of  his  death.  On  the  most  common 
principles,  since  the  security  has  been  found  unavailable  for  the  subse- 
quent advances,  they  are  entitled,  when  the  accounts  come  finally  to  be 
adjusted,. to  impute  the  payments  to  the  debt  least  secured,  and  to  resort 
to  their  security  for  that  debt  to  which  it  is  dearly  applicable. 

I  am  sensible  that  the  judgments  pronounced  by  the  court  and  the 
house  of  lords,  in  the  second  branch  of  the  case  of  Houston's  Executors 
V.  Spiers  and  others,  may  also  deserve  attention.  But  it  rather  appears 
to  me  that  there  is  also  an  important  difference  between  that  case  and 
the  present.  The  payments,  which  this  court  held  might  at  certain 
points  of  time  diminish  the  debt  existing  when  the  change  in  the  mode 
of  transacting  was  made,  which  had  been  held  to  liberate  the  cautioners 
from  the  subsequent  drafts,  were  all  payments  by  the  same  party  who 
had  contracted  the  first  debt.  He  made  the  remittances,  and  all  the 
drafts  both  before  and  after  the  change  were  his ;  and  the  court  were  of 
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opinion  that  such  remittances  made  by  him  might  justly  be  imputed  to 
any  part,  or  the  earliest  part  of  his  drafts.  But  the  state  of  the  matter 
is  quite  different  here.  The  first  debt  was  contracted  by  one  company, 
that  of  which  Thomas  Allan  was  a  partner,  and  for  that  the  bank  held 
the  security  of  his  estate.  The  payments  which  are  now  said  to  have 
extinguished  it  were  made  by  another  company  on  their  own  account ; 
and  on  the  faith  of  those  payments,  if  not  on  that  of  the  special  security, 
that  other  company  received  credit  for  the  further  drafts  made  by  them. 
This  is  a  very  different  affair  from  that  of  one  party  making  drafts  and 
making  payments.  If  the  companies  are  found  to  be  different  parties, 
their  payments,  no  more  than  their  drafts,  can  be  confounded.  There  is 
a  special  security  for  the  debts  of  the  one,  none  for  those  of  the  other. 
Is  it  just  at  once  to  take  away  the  security  from  the  debts  of  the  new 
company,  and  to  make  their  payments  liquidate  the  debt  of  the  old  com- 
pany, while  the  debts  contracted  by  themselves  to  the  same  party  are  left 
unpaid  and  unsecured  ?  There  is  plainly  an  essential  difference  between 
r*R7fiT  ^^^^  case,  and  both  the  cases  of  Devaynes  and  *Houston ;  and,  I 
L  J  think,  a  difference  entering  into  the  essential  equity  of  the  whole 
matter.     Nevertheless,  I  feel  all  the  doubt  attending  the  question. 

But,  on  the  whole,  I  am  inclined  to  think  that  the  principle  of  the 
cases  of  Devaynes  and  Houston  cannot  in  this  point  be  made  to  apply 
to  the  present  case ;  and  that  the  defenders  are  entitled  to  the  benefit  of 
the  security  for  whatever  debt  was  due  at  the  time  of  striking  the  ba- 
lance on  the  31st  December,  1833,  after  the  death  of  Mr.  Thomas  Allan. 

Lord  President  Hope  and  Lord  Fullerton  returned  the  following 
opinion,  in  which  Lord  Corehotisb  concurred  : — We  think  that  the 
bond  of  30th  March,  1832,  did  not  "  remain  in  force  as  a  continuing 
guarantee  and  security  over  the  estate  of  Lauriston,  to  cover  advances, 
or  any  balance  due  upon  advances,  made  by  the  defenders  for  the  com- 
pany of  Robert  Allan  and  Son,  down  to  the  date  of  the  final  sequestra- 
tion of  the  company."  It  was  granted  in  security  of  advances  to  be  made 
to  the  company  of  Robert  Allan  and  Son,  consisting  then  of  the  individual 
partners,  Thomas  Allan,  Robert  Allan,  and  Alexander  Wight.  Such  a 
security  could  not  cover  advances  made  to  a  different  company,  though 
carrying  on  business  under  the  same.  firm.  The  security,  therefore, 
necessarily  fell  at  the  dissolution  of  the  company  in  whose  behalf  it  was 
granted  :  and  it  appears  to  us  that  that  dissolution  took  place  on  the  death 
of  Thomas  Allan,  on  the  12th  of  September,  1833.  That  event  had  the 
same  effect  in  a  question  of  this  kind  as  if  Thomas  Allan  had  withdrawn 
his  name  from  the  company,  and  given  due  intimation ;  the  notoriety  of 
the  death  of  a  partner  being  held  sufficient  to  supply  the  place  of  such 
intimation.  Neither  do  we  think  that  the  point  is  affected  by  the  twelfth 
article  of  the  notes  of  agreement,  providing  that  in  the  event  of  the  death 
of  any  partner,  the  right  of  the  heirs  or  representatives  should  be  deter- 
mined by  the  state  of  the  deceased's  account  at  the  first  balance  after  the 
decease,  as  attested  by  the  survivors,  and  excluding  the  right  of  the 
heirs  to  examine  the  books  of  the  company.  This  very  article  seems 
quite  conclusive  against  the  supposition  of  the  continuance  of  the  com- 
pany in  the  person  of  the  heirs  or  representatives  of  Thomas  Allan, 
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^particularly  in  a  question  of  this  kind,  in  which  the  continu-  r^o^^-i 
ance  of  the  security  is  held  to  depend  on  the  continuance  of  that  *-  J 
control  to  be  exercised  by  the  diflferent  individual  partners,  in  reliance 
on  whose  discretion  it  is  presumed  to  have  been  made.  We  do  not  think, 
therefore,  that,  consistently  with  the  strict  interpretation  of  all  obliga- 
tions of  this  kind,  the  defenders  were  entitled  to  make  advances  on  the 
security  subsequently  to  the  death  of  Thomas  Allan.  But  really  this 
point  is  of  very  little  importance,  considering  the  admissions  made  by 
the  defenders,  in  reference  to  the  matters  falling  under  the  concluding 
part  of  this  question. 

The  remaining  part  of  the  question,  "whether  the  balance,  if  any,  that 
may  have  been  due  when  the  said  bond  ceased  so  to  operate  as  aforesaid, 
was  paid,  or  wholly  or  partially  extinguished  subsequently,"  does  not 
seem  to  present  much  difficulty.  For  it  is  very  fairly  admitted,  not  only 
that  at  the  date  of  the  second  bond  "  the  whole  of  the  defender's  advances 
to  the  company  were  satisfied  and  paid,  with  the  exception  of  about 
£400,  but  that  between  the  date  of  Mr.  Allan's  death  and  the  date  of  the 
second  bond,  periods  might  even  be  pitched  upon  when,  in  consequence 
of  the  sums  paid  in  by  the  company,  and  standing  at  their  credit,  there 
was  no  balance  whatever  due." 

In  these  circumstances,  there  is  no  necessity  to  resort  to  the  full  extent 
of  the  rule  adopted  in  the  case  of  Devaynes ;  for  whatever  difficulty  there 
might  be  in  holding  the  subsequent  successive  payments  to  be  applicable 
to  the  reduction  of  the  balance  as  it  stood  at  the  date  of  the  termination 
of  the  guarantee,  while  the  gross  balance  of  the  account,  viewed  as  a 
continuous  account,  and  taken  at  any  one  period,  remained  undiminished, 
it  seems  to  us  clear,  that,  if  at  any  one  moment  the  balance  outstanding 
at  the  expiration  of  the  guarantee  was  actually  cleared  off,  a  new  balance 
could  never  be  reared  up  against  the  cautioner  by  subsequent  trans- 
actions. 

In  regard  to  this  point,  the  case  is  much  less  favourable  to  the  defenders 
than  that  of  Houston  v.  Spiers,  3  W.  and  S.  App.  392,  which,  in  all  its 
essential  particulars,  nearly  resembles  the  present.  There,  as  here,  a 
question  occurred  regarding  a  claim  for  advances  made  on  a  current 
account  against  the  cautioners;  a  change  having  taken  place  in  the  modes 
of  drawing,  which  *was  held  to  extinguish  the  guarantee  from  p*/.yQ-i 
the  particular  date  of  that  change.  The  Court  of  Session  there  <-  -• 
took  what  appears  to  be  a  very  equitable  view,  and  held  that  the  cau- 
tioners were  not  entitled  to  derive  benefit  from  the  subsequent  remittances 
made  to  the  credit  side  of  the  account,  except  in  so  far  as  those  remittances, 
when  compared  at  any  one  period  of  the  account  with  the  drafts,  had  the 
effect  of  reducing  the  balance  below  the  amount  for  which  the  cautioners 
were  bound  at  the  date  of  the  expiration  of  the  guarantee.  It  is  evident 
that  the  principle  of  this  judgment  wou](|,  in  consequence  of  the  above- 
quoted  admissions,  be  quite  sufficient  to  support  the  case  of  the  pursuer. 
But  the  cautioners  appealed  against  this  judgment  of  the  court,  and  the 
result  was  a  reversal, — a  judgment  giving  full  effect  to  the  principle  of 
the  decision  in  the  case  of  Devaynes.  At  least  this  seems  to  us  the  fair 
inference  from  the  judgment,  which  is  our  only  source  of  information  on 
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the  subject,  as  the  report  contains  no  statement  of  the  special  grounds  on 
which  it  was  pronounced. 

And  we  may  add,  that  we  see  no  room  for  distinguishing  between  that 
case  and  the  present.  It  is  true  that  the  circumstance  which,  in  the 
present  case,  extinguished  the  operation  of  the  security  from  a  particular 
period  of  the  account,  was  the  dissolution  of  the  old  company  of  Kobert 
Allan  and  Son,  by  the  death  of  one  of  the  partners.  But  that  did  not 
necessarily  break  the  continuity  of  the  account,  unless  the  parties  chose 
to  close  it ;  for  though  the  former  balance  had  been  contracted  by  the 
old  company,  yet  as  the  new  company  confessedly  adopted  all  their  rights 
and  responsibilities,  the  balance  just  became  as  much  the  debt  of  the  new 
company  as  if  it  had  been  originally  contracted  by  them;  and  the  effect  of 
their  subsequent  dealings  on  that  balance  must  depend  on  the  very  same 
principle.  The  defenders  might  have  closed  the  old  account,  and  probably 
would  have  done  so,  had  they  foreseen  the  actual  result.  But  as  they  did  not 
close  it,  and  as  payments  were  made  by  the  new  company  to  their  credit 
in  that  continued  account,  the  effect  of  those  subsequent  payments,  in 
regard  to  the  former  balance,  as  at  a  particular  date,  was  not  a  matter 
within  the  discretion  of  the  defenders,  but  is  exclusively  determinable 
r*fi7Qn  '^y  '^^  legal  principles  applicable  to  the  *case.  If  these  prin- 
'L  J  ciples  had  admitted  of  any  equitable  modification,  and  if  it  had 
been  held  competent,  after  the  event,  to  split  the  account  into  two  por- 
itions,  at  the  date  of  a  particular  balance,  from  a  consideration  of  what 
ithe  party  would  in  all  probability  have  done  had  he  contemplated  the 
result,  there  could  not  be  stronger  grounds  for  applying  that  equitable 
modi&eation  than  in  the  case  of  Houston  v.  Spiers. 

There  the  guarantee  had  been  granted  to  the  house  of  Fraser  and 
Company,  for  drafts  to  be  drawn  on  them  'by  H.  and  R.  Baird,  and  to  be 
replaced  by  rjemittances  from  time  to  time.  Transactions  took  place  on 
this  footing  till  the  close  of  the  year  1809,  when  the  balance  unquestion- 
ably covered  by  the  guarantee  stood  at  about  £7000.  In  the  end  of 
December,  1809,  Fraser  and  Company  changed  their  firm  to  Fraser, 
Houston,  and  Company,  the  partners  remaining  the  same.  They  inti- 
mated this  to  H.  and  R.  Baird,  at  the  same  time  desiring  them  to  draw 
;not  directly  on  the  new  firm,  but  on  a  banking-house  in  which  they  were 
partners,  "Value  in  account  with  Fraser,  Houston,  and  Company." 
.Under  this  new  arrangement  <th«.fiubsequent  drafts  were  drawn,  and  the 
.remittances  were  made  to  Fraser,  Houston,  and  Company;  they,  however, 
.continuing  the  account  as  one  current  account,  which  was  not  closed  till 
-the  bankruptcy  of  H.  and  R.  Baird  in  1811,  at  which  time  there  was  a 
•balance  against  them  of  £5739.  For  this  balance  the  action  was  brought, 
Fraser,  Houston,  and  Company  against  the  guarantees.  By  the  first 
judgment  in  the  cause,  the  court,  4th  Marelh,  1820,  found  that  the  drafts 
drawn  subsequently  to  the  1st  January,  1810,  were  not  covered  by  the 
guarantee,  in  consequence  of  the  change  of  the  mode  of  drawing.  But 
then  arose  the  very  question  which  arises  here,  viz.,  How  the  balance  as 
it  stood  at  .the  end  of  the  year  1809,  which  the  guarantee  undoubtedly 
..eoveied,  was  affected  by  .the -subsequent  remittances  to  the  oredit  side  of 
the  ewrr^nt  account?    If  the  account  had  admitted  of  being  separated  at 
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the  date  of  the  balance,  the  case  of  the  pursuers  would  have  been  clear. 
The  equitable  considerations  supporting  that  view  were  strong,  so  strong 
as  to  force  themselves  on  the  attention  of  the  accountant,  to  whom  a 
reference  on  this  point  of  the  case  had  been  made.  '<  It  is  with  defer- 
ence that  the  accountant  submits  his  '''opinion,  that  as  the  court  ruiaQn-i 
have  found  that  the  defenders  are  not  liable  for  Mr.  Logan's  drafts  >-  J 
on  the  banking-house,  because  they  were  not  made  in  terms  of  the  guar- 
antee, they  are  not  entitled  to  derive  benefit  from  remittances  made  to  a 
different  firm  from  that  to  which  this  letter  of  guarantee  is  addressed ; 
and  but  for  which  remittances  it  is  not  probable  the  new  firm  would  have 
authorized  the  banking-house  to  accept  Mr.  Logan's  drafts."  3  W.  and 
S.  398. 

These  considerations  were  disregarded,  however,  both  by  the  Court  of 
Session  and  the  house  of  lords,  who,  although  differing  in  one  point,  viz., 
the  precise  mode  in  which  the  subsequent  remittances  affected  the  bal- 
ances at  the  end  of  the  year  1809,  concurred  in  treating  the  account  as 
one  current  and  continuous  account,  being  the  form  of  dealing  adopted 
by  the  parties  at  the  time,  without  any  regard  to  the  mere  probability 
that  one  of  the  parties  would  have  closed  the  account  at  a  particular 
date,  if  he  had  attended  to  all  the  consequences  of  keeping  it  open. 

It  does  appear  to  us,  then,  that  the  case  of  Houston  v.  Spiers,  follow- 
ing on  that  of  Devaynes,  in  the  first  place,  establishes,  that  in  the  case  of 
a  current  account,  it  is  not  competent  for  a  party  to  select  a  particular 
balance  at  a  particular  date,  as  distinct  and  not  affected  by  the  subsequent 
operation^;  and  secondly,  determines  the  effect  of  those  subsequent  opera- 
tions on  any  balance  of  a  particular  date,  on  principles  which  are  con- 
clusive against  the  defenders  on  this  branch  of  the  cause. 

At  the  advising  in  the  second  division.  Lord  Justice-Clerk  Boyle 
observed. — The  question  then  remains.  Whether  the  principle  established 
by  the  decision  in  the  case  of  Devaynes,  and  subsequently  followed  out 
in  that  of  Houston's  Executors  v.  Spiers  and  others,  applies  to  the  state 
of  accounts  between  Kobert  Allan  and  Son  and  the  defenders  ?  It  appears 
to  me  that,  by  the  death  of  Thomas  Allan,  and  the  consequent  dissolution 
of  the  company,  the  security  granted  by  him  could  no  longer  be  available 
to  the  defenders,  as  being  strictly  applicable  only  to  a  credit  for  the  benefit 
of  a  company,  of  which  Thomas  Allan  was  a  partner.  If,  then,  the 
account  kept  by  the  defenders,  and  still  allowed  by  the  defenders  to  be 
operated  upon  *by  Eobert  Allan  and  Son  after  Thomas  Allan's  r^oo-iT 
death,  is  to  be  held  as  a  continuous  account,  and  no  pause  in  it  l-  J 
or  resting-place  is  stated  to  have  occurred,  it  seems  difficult  to  deny  the 
application  of  the  principle  of  the  case  of  Devaynes,  that  if  the  balance 
existing  at  the  time  of  Thomas  Allan's  death  was  afterwards  wholly  or 
nearly  extinguished,  by  payments  made  previous  to  the  grant  of  the  new 
security,  which  is  fully  admitted  in  fact  by  the  defenders,  that  balance 
cannot  be  again  reared  up  as  being  covered  by  the  security  granted  by 
Thomas  Allan,  in  consequence  of  posterior  advances  made  on  the  drafts 
of  the  company  of  Robert  Allan  and  Son. 

If  the  circumstance  of  the  account  in  this  case  not  being  a  deposit 
one,  as  that  in  Devaynes's  case  was,  and  that  the  defenders  are  creditors 
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and  not  debtors,  is  to  be  held  as  rendering  the  cases  essentially  difiFerent, 
as  assumed  in  the  opinions  of  Lord  Moncreiff  and  others,  the  eflfect  of  the 
decision  in  Devaynes's  case  may  be  got  rid  of;  but  I  feel  myself  more 
disposed  to  concur  in  the  view  that  is  taken  in  the  opinion  subscribed 
by  the  lord  president  and  Lord  Fullerton,  particularly  when  the  decision 
of  the  house  of  lords  in  the  case  of  Spiers  v.  Houston's  Executors,  as 
reported  in  Wilson  and  Shaw,  vol.  iii.  p.  393,  is  attended  to. 

Lord  Meadowbank. — I  incline  to  concur  in  the  opinion  of  the  lord 
president  and  Lords  Fullerton  and  Corehouse. 

Lord  Medwtn. — The  next  point  is,  Whether  the  views  in  the  ease  of 
Devaynes,  and  the  judgment  in  the  case  of  Houston,  as  reversed  by  the 
house  of  lords,  compel  us  to  find  that  the  balance  due  under  the  bond 
in  1832,  at  Thomas  Allan's  death,  was  discharged  by  the  payments  into 
the  account,  without  taking  into  view  the  corresponding  drafts  on  the 
other  side  ? 

I  hold  that  the  copartnery  expired  at  the  death  of  Thomas  Allan  not- 
withstanding the  clause  for  regulating  the  interests  of  the  representatives 
of  a  deceased  partner  in  the  stocks  of  the  company.  I  further  hold, 
that  the  bond  of  1832  was  only  for  the  transactions  of  the  company  of 
which  Thomas  Allan  was  a  partner,  contrary  to  what,  in  practice  at  least, 
was  at  one  time  held  to  be  the  effect  of  a  company  continuing  under  the 
r*fiS9i  same  *firm,  and  undertaking  all  the  responsibilities,  and  suo- 
L  J  ceeding  to  all  the  claims  of  the  original  company ;  but  I  entirely 
adopt  the  view  of  Lord  Moncreiff,  and  a  majority  of  the  consulted  judges 
on  this  part  of  the  case.  I  have  always  considered  it  the  most  palpable 
misapplication  of  a  principle,  to  hold  that  the  judgment  of  Sir  William 
Grant  in  Clayton's  case  should  regulate  this,  which  is  just  the  opposite 
case,  and  deprive  the  creditor  of  his  privilege  of  applying  an  indefinite 
payment  in  the  manner  he  thinks  most  favourable  to  himself,  more  espe- 
cially when  it  is  perfectly  obvious  that  the  payments  the  bank  continues 
to  make  are  on  the  faith  and  the  security  of  the  payments  made  to  it  on 
the  opposite  side  of  the  account ;  and  nothing  can  be  so  unjust  as  to 
apply  these  to  discharge  the  balance  secured  under  the  bond,  and  leave 
the  payments  on  the  other  side  not  only  unsecured  by  the  bond,  but  not 
even  in  so  far  diminished  by  the  payments  which  have  been  made  into 
the  account,  which,  in  fact,  were  the  inductive  cause  of  the  subsequent 
payments  by  the  bank. 

In  Clayton's  case  the  account  is  always  in  favour  of  Devaynes  and 
Company,  that  is,  they  always  have  money  of  Clayton's  in  their  hands. 
Devaynes  dies,  the  company  continues,  and  Clayton  continues  to  deal 
with  them,  to  draw  his  money  out  and  pay  it  in.  The  first  transaction 
is  a  draft  showing  he  was  drawing  his  own  money ;  soon  after  the  bank- 
ing-house fails,  and  Clayton  claimed  the  balance  due  at  Devaynes's  death 
from  Devaynes's  representatives.  Sir  William  Grant  held  that  the  cus- 
tomer drawing  out  his  money  had  not  the  privilege  of  appropriating  it 
as  an  indefinite  payment,  but  that,  in  such  a  current  bank  account,  the 
draft  must  be  applied  to  the  oldest  deposit ;  so  that  he  could  not  say  I 
have  drawn  out  the  sums  subsequently  paid  in,  but  have  left  untouched 
the  balance  due  to  me  at  Devaynes's  death 
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That  is  sound.  But  the  principle  is  totally  inapplicable  in  this  case. 
There  the  payments  by  the  bankers  were  made  because  it  was  the  cus- 
tomer's own  money  deposited  with  them.  They  were  indebted  to  him ; 
they  were  thus  bound  to  pay  his  drafts,  and  these  drafts  discharged  the 
debt  due  by  them.  Here  the  bank  owed  Allan  and  Son  nothing;  on 
the  contrary,  the  bauk  was  their  creditor,  and  when  the  bank  answered 
*these  drafts,  it  was  not  that  the  bank  was  paying  a  debt  it  owed,  r:(!ODq-i 
but,  on  the  contrary,  was  making  a  further  advance  on  the  faith  L  J 
of  the  payments  to  be  made  by  Allan  and  Son ;  and  when  such  payments 
are  made,  being  indefinite  payments,  I  cannot  see  why  the  bank  should 
not  have  the  usual  privilege  of  a  creditor  to  place  them  to  the  discharge 
of  the  debt  least  secured,  more  especially  when  the  advances  are  made 
on  the  faith  of  these  very  payments. 

But  then  I  doubt  if  my  view  of  the  law  will  much  assist  the  defenders; 
for  it  seems  admitted,  that  prior  to  the  date  of  the  bond,  1834,  the  debt 
under  the  former  bond  had  been  reduced  to  £400,  and  the  interest  due 
on  the  account.  Now  I  do  not  think  that,  under  the  bond  granted  by 
Eobert  Allan,  within  the  year  of  his  father's  death,  the  balance  could 
be  increased.  So  far  as  it  is  a  bond  of  corroboration,  it  cannot  have 
greater  effect  than  the  original  bond;  it  is  only  to  confirm  it,  and  I  think 
the  effect  of  it  can  only  be  to  cover  the  original  balance  under  it,  in  so 
far  as  it  remained  unreduced  by  payments,  taking  into  view  the  pay- 
ments on  both  sides  of  the  account;  and  this,  as  already  said,  leaves 
only  a  balance  of  £400,  and  the  interest  due  on  the  account  to  be  reco- 
vered under  the  bond  of  1832,  which  to  that  effect  still  subsists  and  re- 
quires no  corroboration. 

So  far  as  payments  were  made  under  it,  so  as  to  raise  the  debt  which, 
at  its  date,  was  only  £400  up  to  £20,000,  it  is  an  advance  made  under 
this  new  bond  to  the  new  company ;  and  the  bond  to  that  extent  must 
be  reducible  if  the  estates  are  held  to  have  been  individual  property, 
and  that  the  Act  1661  applies. 

The  court  adhered  to  the  interlocutor  of  the  lord  ordinary  repelling 
the  defences,  and  decerned  in  terms  of  the  conclusions  of  the  summons. 
The  defender  having  appealed,  the  judgment  was  affirmed. 
Lord  Chancellor  observed. — The  question  which  it  seems  expedient 
to  consider,  in  the  next  place  is,  whether  at  the  time  of  the  date  of  the 
second  bond  anything  was  due  to  the  Royal  Bank,  the  appellants,  from  the 
estate  of  Thomas  Allan  alone.  *The  bond  of  the  30th  of  March,  r^f-o^-i 
1832,  was  to  secure  repayment  to  the  bank  of  any  balance  to  the  L  J 
extent  of  £20,000,  which  might  be  due  to  the  bank  from  Robert  Allan 
and  Son,  in  which  Thomas  Allan  was  a  partner,  in  respect  of  advances 
and  accommodation  to  be  afforded  to  them  by  the  bank.  Thomas  Allan 
died  in  September,  1833,  and,  beyond  all  doubt,  by  that  event  the  firm 
of  Robert  Allan  and  Son,  as  it  had  up  to  that  time  existed,  was  dissolved, 
so  far  as  it  affected  the  bank.  That  the  business  was  to  be  considered 
as  going  on  as  before,  for  the  purpose  of  settling  between  the  surviving 
partners  and  the  estate  of  the  partner  deceased,  by  special  agreement 
between  the  partners,  cannot  affect  the  question.  And  it  is  also  quite 
clear  that  the  security  which  Thomas  Allan  so  gave  to  the  bank  to  secure 
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the  repayment  of  advances  made  to  the  firm  in  which  he  was  a  partner, 
— that  is,  to  himself  and  his  partners, — could  not  be  used  as  a  security 
for  advances  made  after  his  death  to  a  firm  in  which  he  was  not  a  part- 
ner,— that  is,  to  the  persons  who  had  been  his  partners,  whether  they 
continued  the  old  style  and  firm,  or  adopted  another. 

Now,  it  is  not  in  dispute  that  the  payments  made  by  the  surviving 
partners,  with  whom  the  account  was  continued  after  Thomas  Allan's 
death  to  the  bank,  without  any  specific  appropriation  prior  to  the  date 
of  the  second  bond,  exceeded  the  amount  of  the  debt  due  to  the  bank  at 
the  time  of  Thomas  Allan's  death ;  and  the  appellants  admit,  (as  appears 
on  the  59th  page  of  their  case,)  that  there  were  periods  between  the 
time  of  Thomas  Allan's  death  and  the  date  of  the  second  bond  at  which 
there  was  no  balance  due  to  the  bank ;  and  that  at  the  date  of  the  second 
bond  there  was  only  a  balance  of  £400  and  interest  due.  So  that  there 
is  no  ground  upon  which  it  can  be  maintained  that  the  debt  due  at  the 
death  of  Thomas  Allan  was  not  paid  at  the  date  of  the  second  bond, 
except  that  of  the  bond  of  1832  being  available  to  secure  advances  made 
after  the  death  of  Thomas  Allan,  for  which  there  is  no  pretence. 

It  seems  to  have  been  supposed  by  some  of  the  learned  judges  that 
the  case  of  Devaynes,  2  K.  p.  197,  was  not  applicable  to  the  present, 
because  this  was  a  case  of  credit  and  not  of  deposit.  Those  learned 
judges  recognise  the  law  in  Devaynes's  case  as  applicable  to  Scotland,  as 
r*fi8'S1  i'^'^^^^  ^^^  ^^^^  '^^  *Spiers  v.  Houston,  3  W.  and  S.,  4  Bligh, 
L  J  215,  assumes  it  to  be.  It  is  to  be  regretted  that  the  subsequent 
decisions  which  have  taken  place  in  England  upon  that  subject  were  not 
brought  under  the  consideration  of  those  learned  judges.  If  they  had 
been,  I  have  no  doubt  but  the  application  of  the  principle  in  its  full 
extent  to  this  case  would  have  been  recognised  by  them.  Many  cases 
have  occurred  in  this  country,  but  it  is  sufficient  to  mention  Pemberton 
V.  Oakes,  4  Kussell,  154;  Bodenham  v.  Purchas,  2  Barn,  and  Aid.  39; 
and  Simson  v.  Ingham,  2  Barn,  and  Ores.  65 ;  because  in  one  or  other 
of  those  cases  all  the  circumstances  occurred  which  have  been  supposed 
to  distinguish  this  case  from  Devaynes's  case,  2  R.  p.  197. 

Without,  therefore,  calling  in  aid  the  fact  that  the  whole  debt  at  the 
time  of.Thomas  Allan's  death  was  destroyed  by  the  balance  due  to  the 
bank  from  the  continuing  firm  having  ceased  to  exist,  such  debt  so  due 
at  Thomas  Allan's  death  would  have  been  discharged  by  the  application 
of  the  subsequent  payments  to  such  debts, — such  payments  having  been 
made  without  any  appropriation  by  the  parties  paying,  and  having  been 
carried  by  the  parties  receiving  such  payments  to  the  account  kept  by 
them  consisting  of  the  old  and  new  transactions,  and  constituting  there- 
fore a  continuing  account,  and  from  which  appropriation  it  was  not  com- 
petent for  the  bank  to  remove  such  payments  at  a  subsequent  time,  when 
the  consequences  were  seen  ;  as  was  decided  in  Bodenham  v.  Purchas,  2 
Barn,  and  Aid.  39,  one  of  the  oases  I  have  just  referred  to. 

When,  therefore,  Robert  Allan,  the  son  of  Thomas,  executed  the  second 
bond  to  induce  the  Royal  Bank  to  continue  to  himself  and  his  then  part- 
ner the  floating  credit  to  the  amount  of  £20,000,  and  to  advance  £22,000 
for  their  use,  he  was  not  dealing  with  a  creditor  of  his  father,  or  giving 
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to  any  such  creditor  a  security  for  any  debt  of  his  father,  but  he  was 
providing  for  a  credit  to  himself,  and  securing  a  debt  of  his  own,  upon 
tho  security  of  property  derived  by  him  from  his  father,  and  that  within 
one  year  of  his  father's  death,  which  is  precisely  the  case  guarded  against 
by  the  Statute  of  1661,  c.  24. 

In  what  way  this  transaction  might  operate  upon  the  state  of  the  account 
between  Thomas  Allan's  estate  and  the  surviving  partners,  does  not  appear 
to  me  to  be  in  the  least  material.  ""That  was  not  the  object  or  r*/.o/.-i 
immediate  effect  of  the  transaction,  and  it  is  not  proved  that  what  L  J 
was  advanced  by  the  bank  was  applied  in  payment  of  the  debt  due  from 
Thomas  Allan  to  the  firm.  The  question,  therefore,  does  not  arise, 
Whether  within  the  statute  an  heir  can  within  the  year  effectually  prefer 
one  of  his  ancestor's  creditors  to  another,  by  giving  to  him  a  security 
upon  the  ancestor's  estate  ?  The  ground  upon  which  I  rest  my  opinion 
is,  that  the  bond  and  security  of  1834  was  not  given  to  secure  or  pay  any 
debt  of  the  father. 


1.  In  the  case  of  Weston  v.  Barton,  4  Taunt.  680,  Mansfield,  C.  J.,  observed, 
— "  The  question  here  is,  whether  the  original  partnership  being  at  an  end,  in 
cousequence  of  the  death  of  Golding,  the  bond  is  still  in  force  as  security  to  the 
surviving  four ;  or  whether  that  political  personage,  as  it  may  be  called,  consist- 
ing of  five,  being  dead,  the  bond  is  not  at  an  end?  The  case  has  stood  over  in 
consequence  of  doubts  which  the  court  entertained  on  particular  expressions  in 
the  bond.  Many  cases  were  cited  at  the  bar,  and  the  result  of  them  is  that 
generally  when  a  change  takes  place  in  the  number  of  persons  to  whom  such  a 
bond  is  given,  the  bond  no  longer  exists.  These  decisions  certainly  fall  hard  on 
the  obligees  ;  for  I  believe  the  general  understanding  is  that  these  securities  are 
given  to  the  banking-house,  and  not  to  the  particular  individuals  who  compose 
it ;  and  we  should  readily  so  construe  the  bond  if  the  words  would  permit.  The 
words  of  the  condition  on  which  the  question  depends,  again  and  again  refer  to 
the  obligees'  capacity  of  bankers  ;  they  were  bankers  only  as  they  were  partners 
in  their  banking-house,  as  it  is  called,  and  this  security  is  conditioned  to  pay  any 
money  advanced  by  '  them  five  or  any  or  either  of  them.'  Taking  those  last 
words  by  themselves,  it  might  at  first  be  conceived  that  if  any  one  of  the  five 
advanced  money,  this  bond  should  secure  it,  but  the  words  are  afterwards 
explained,  when  it  is  seen  that  the  money  is  to  be  paid  to  the  five.  Now  it  could 
never  be  intended  that  money  advanced  by  one  of  them  singly,  should  be  repaid 
to  the  five  ;  and  this  shows  that  the  words  '  advanced  by  them  or  any  or  either 
of  them,'  must  be  confined  in  their  meaning  to  money  advanced  by  any  or  either 
of  them  in  their  capacity  of  bankers,  on  behalf  of  all  the  five.  This,  then,  being 
the  construction  of  the  instrument,  from  almost  all  the  cases,  in  truth  we  may 
say  from  all,  (for  though  there  is  one  adverse  case  of  Barclay  v.  Lucas,  the  pro- 
priety of  that  decision  has  *been  very  much  questioned,)  it  results  that  rsgoir-i 
where  one  of  the  obligees  dies,  the  security  is  at  an  end.  It  is  not  neces-  ■-  -I 
sary  now  to  enter  into  the  reasons  of  those  decisions,  but  there  may  be  very  good 
reasons  for  such  a  construction:  it  is  very  probable  that  sureties  may  be  induced 
to  enter  into  such  a  security,  by  a  confidence  which  they  repose  in  the  integrity, 
diligence,  caution,  and  accuracy  of  one  or  two  of  the  partners.  In  the  nature  of 
things  there  cannot  be  a  partnership  consisting  of  several  persons  in  which  there 
are  not  some  persons  possessing  these  qualities  in  a  greater  degree  than  the 
rest ;  and  it  may  be  that  the  partner  dying,  or  going  out,  may  be  the  very  person 
on  whom  the  sureties  relied ;  it  would,  therefore,  be  very  unreasonable  to  hold 
the  surety  to  his  contract  after  such  change.  And  though  the  sum  here  is 
limited,  that  circumstance  does  not  alter  the  case ;  for  although  the  amount  of 
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the  indemnity  is  not  indefinite,  yet  £3000  is  a  large  sum  ;  and  even  if  it  were 
only  £1000,  the  same  ground  in  a  degree  holds,  for  there  may  be  a  great  deal 
of  difiFerence  in  the  measure  of  caution  or  discretion  with  which  different  persons 
would  advance  even  a  thousand  pounds ;  some  would  permit  one  who  was  almost 
a  beggar  to  extend  his  credit  to  that  sum  ;  others  would  exercise  a  due  degree 
of  caution  for  the  safety  of  the  surety ;  and,  therefore,  we  are  of  opinion,  that  as 
to  such  sums  only,  which  were  advanced  before  the  decease  of  Golding,  can  an 
indemnity  be  recovered  by  the  plaintiffs  ;  and  as  to  the  sums  claimed  for  debts 
incurred  since  his  decease,  the  judgment  must  be  for  the  defendant." 

2.  In  the  case  of  Spiers  v.  Houston's  Executors,  May  22,  1829,  3  W.  and  S. 
392,  a  party  applied  to  a  banking  firm  for  a  cash  credit,  which  was  granted  on 
a  guarantee  by  the  appellant.  After  the  first  year  the  firm  desired  the  party 
having  the  cash  credit  to  draw  in  future  on  another  banking  house,  and  his  bills 
were  accepted  by  that  house,  but  no  notice  of  this  change  was  given  to  the  sure- 
ties. On  the  party  having  the  cash  credit  becoming  bankrupt,  the  sureties  were 
sued  for  the  balance  of  his  account.  The  house  of  lords  held,  aflBrming  the 
judgment  of  the  court  below,  that  the  sureties  were  not  liable,  and  were  liberated 
from  their  obligation  at  the  end  of  the  first  year.  They  farther  held,  reversing 
the  judgment  of  the  court  below,  that  although  at  the  end  of  the  first  year  there 
was  a  large  balance  on  the  account-current  against  the  principal  debtor,  still  it 
was  extinguished  by  subsequent  remittances  made  by  him,  and  that  as  the  ulti- 
mate balance  arose  on  posterior  transactions,  the  sureties  were  not  liable  for 
that  balance. 

3.  In  the  case  of  Pembferton  v.  Oakes,  4  Russell,  154,  the  partners  of  a  bank- 
ing firm  were  empowered  to  bequeath  their  shares  in  favour  of  their  children. 
One  of  the  partners  died,  and  bequeathed  his  share  in  the  concern  to  his  exe- 
r*688l  *°"''0'^s  ^"^  trust  for  his  children,  who  interfered  in  the  management,  and 
"-  -I  shared  in  the  profits.  It  was  held  that  a  new  partnership  was  thus 
formed,  and  that  a  contract  of  surety  to  the  original  firm  did  not  extend  to  sums 
advanced  to  a  customer  by  the  new  firm,  and  farther,  that  the  balance  due  at 
the  dissolution  of  the  old  firm  was  to  be  considered  as  discharged  by  the  payments 
subsequently  made  by  him.  Lord  Bldon  observed, — "  The  first  question  is  upon 
the  meaning  of  the  guarantee.  Does  it  apply  to  advances  made  to  Stokes  by  a 
new  partnership, — by  a  partnership  consisting  of  another  person,  or  other  persons, 
in  addition  to  the  members  who  constituted  the  partnership  in  January,  1812, 
or  the  survivors  of  them  ?  The  guarantee  is  expressly  stated  to  be  '  for  all  sums 
of  money  not  exceeding  £20,000,  which  were  then  or  should  afterwards  become 
due  from  Stokes  to  Harding,  Oakes,  and  Willington,  and  the  survivors  or  sur- 
vivor of  them,  or  the  executors,  or  administrators  of  them,  of  such  survivor.'  It 
is  therefore  clear,  on  the  legal  construction  of  the  instrument,  that  it  does  not 
apply  to  the  case  of  advances  made  by  a  partnership  consisting  of  Oakes,  Wil- 
lington, and  another  person,  who  was  not  a  member  of  the  firm  on  the  4th  Janu- 
ary, 1812.  The  next  question  is,  has  there  been  a  new  partnership  ?  By  the 
articles  Harding  had  the  power  of  bequeathing  or  assigning  his  share  of  the 
business  and  the  future  profits  after  his  death,  to,  or  in  trust  for  his  wife  or  chil- 
dren. Accordingly,  by  his  will  he  gave  his  share  of  the  business,  and  the  future 
profits,  to  his  executors  in  trust  for  his  children.  In  a  question  of  this  kind  the 
trust  is  wholly  immaterial.  The  bequest  conveys  the  legal  interest  in  the  part- 
nership to  certain  persons.  These  individuals  assist  and  take,  or  at  least  there 
is  one  of  them  who  assists  and  takes  a  principal  share  in  the  management  of  the 
concern.  According  to  the  admissions  in  the  answer  and  affidavits  they  share 
in  the  profits,  and  all  this  is  confirmed  by  a  reference  to  the  partnership  books 
in  which  there  is  a  profit  and  loss  account,  showing  that  profits  had  been  realized 
every  year.  I  must  therefore  hold,  that  upon  the  death  of  Harding  his  widow 
and  the  other  executors  became  partners  with  Willington  and  Oakes  in  this  bank- 
ing concern." 
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*ALTHOTJGH  AFTER  A  CHANGE  IN  THE  COMPOSITION  OP  A  BANK-  r*ggQ-i 
ING  FIRM,  THE  SUBSEQUENT  OPERATIONS  OP  A  CUSTOMER  MAT  L  J 

HAVE  BEEN  ENTERED  IN  THE  BOOKS  OF  THE  FIRM  AS  FORMING  PART 
OP  ONE  ACCOUNT,  IF  THE  ACCOUNT  HAS  NOT  BEEN  SO  RENDERED  TO 
THE  CUSTOMER,  THE  NEW  FIRM  ABE  NOT  PRECLUDED  FROM  AFTER- 
WARDS SEPARATING  THE  ACCOUNT,  AND  RENDERING  ONE  PORTION  OP 
IT  AS  APPLICABLE  TO  THE  OLD,  AND  THE  OTHER  AS  APPLICABLE  TO 
THE  NEW  FIRM,  SO  AS  TO  MAKE  A  GUARANTEE  POSSESSED  BY  THEM 
COVER  THE  BALANCE  DUE  BY  THE  CUSTOMER  AT  THE  DATE  OP  THE 
CHANGE  IN  THE  FIRM. 

SIMSON  V.   INGHAM. 
June  10,  1823.— E.     2  B.  &  C.  65.     Eng.  Com.  Law  Reps.,  vol.  9. 

This  was  an  action  against  the  defendants  as  heirs  and  devisees  of 
Benjamin  Ingham  deceased;  on  a  bond,  bearing  date  the  19th  October, 
1808,  whereby  Benjamin  and  Joshua  Ingham,  since  deceased,  therein 
described  as  late  of  Huddersfield,  bankers,  became  bound  in  the  penal 
sum  of  £20,000,  to  one  P.  C.  Bruccj  and  the  three  plaintiffs,  Simson, 
Stephenson,  and  Freen,  therein  described  as  bankers  in  London,  carrying 
on  business  under  the  firm  of  Were,  Bruce,  Simson,  and  Co.  The  condi- 
tion of  the  bond  was,  that  B.'  and  J.  Ingham  should  well  and  truly  remit 
and  pay  to  the  said  P.  C.  Bruce,  Simson,  Stephenson,  and  Preen,  or  any 
of  them,  associated  or  not  with  any  other  person  or  persons  in  the  same 
or  any  firm,  the  amount  of  all  such  sums  as  B.  and  J.  Ingham,  or  either 
of  them,  associated  with  any  other  person  or  persons  or  not,  should  draw 
on  the  said  Bruce,  Simson,  Stephenson,  and  Freen,  or  any  of  them,  asso- 
ciated or  not  as  aforesaid,  or  make  payable  at  their  house,  as  the  said 
bills  or  notes  should  become  respectively  due.  There  then  followed 
other  clauses,  usual  in  such  bonds,  for  payment  of  all  moneys,  paid,  laid 
out,  and  expended  by  the  London  bankers,  on  account  of  the  country 
bankers,  or  due  from  the  latter  to  the  former,  upon  any  account  whatever. 

The  defendants  pleaded  separately,  and  admitted  the  execution  of  the 
bond  by  Benjamin  Ingham,  and  set  out  the  estates  which  they  severally 
took  under  the  obligor,  which  the  plaintiffs  confessed  to  be  accurately 
set  out.  The  plaintiffs  suggested  *breaches  of  the  condition  of  r;ff.hA-i 
the  bond,  and  the  writ  of  inquiry  came  on  to  be  executed  before  L  J 
the  lord  chief  justice,  at  the  London  sittings  after  Easter  Term,  1822, 
when  the  amount  of  the  damages  was  referred  to  Mr.  Gaselee,  who,  by 
his  award  reciting  the  bond  and  the  order  of  reference,  assessed  them  at 
£13,845,  but  stated  the  following  facts  for  the  opinion  of  the  court. 

The  obligors  are  bankers  at  Huddersfield;  the  obligees  their  London 
correspondents.  At  the  date  of  the  bond,  and  from  thence  to  the  1st 
January,  1809,  the  Huddersfield  bank  was  carried  on  by  the  obligors 
alone.  On  that  day  John  Ikin  was  taken  into  the  firm,  and  it  so  con- 
tinued until  the  14th  September,  1811,  when  Benjamin  Ingham  died. 
The  two  survivors  carried  on  the  Huddersfield  bank  till  January,  1814, 
when  Joshua  Ingham  died.     From  the  time  Ikin  was  taken  into  the 
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partnership  until  and  at  the  death  of  Joshua,  the  firm  was  called  Messrs. 
JJenjamin  and  Joshua  Ingham  and  Co.  The  house  of  Bruce,  Sinison, 
and  Co.  was  carried  on  by  the  four  obligees  till  the  31st  December, 
1808,  when  Stephenson  retired.  The  other  three  continued  by  them- 
selves till  the  1st  January,  1811,  when  they  took  in  Harry  Mackenzie; 
and  it  was  continued  by  Bruce,  Simson,  Freen,  and  Mackenzie  till  after 
the  death  of  Joshua  Ingham.  During  the  latter  period  this  firm  was 
sometimes  called  Bruce,  Simson,  and  Co.,  and  sometimes  Bruce,  Simson, 
Preen,  and  Co.  The  house  of  Bruce  and  Co.  were  in  the  habit  of  sending 
to  the  Huddersfield  bank  monthly  statements  of  their  accounts.  Such 
statements  were  generally  sent  within  the  first  ten  or  twelve  days  of  the 
succeediijg  month;  and  were,  on  their  arrival  at  Huddersfield,  examined, 
and  the  sums  ticked  by  a  clerk  of  that  bank,  and  also  looked  over  by 
Ikin,  to  whom  the  Inghams  chiefly  left  the  management  of  the  business. 
The  last  statement,  sent  previously  to  the  death  of  Benjamin  Ingham, 
was  for  the  month  of  August,  1811,  and  was  sent  on  the  11th  of  Septem- 
ber in  that  year.  The  balance  of  that  account  was  £23,671,  3s.  2d.  in 
favour  of  Bruce  and  Co.  On  the  16th  September,  when  the  news  of 
Benjamin  Ingham's  death  reached  Bruce  and  Go,  the  balance  in  their 
favour  was  £22,723,  5s.  Sd.  On  the  14th,  the  day  on  which  Benjamin 
r*fiQn  Ing^^ii  died,  it  was  something  less;  but  on  *the  16th  had  in- 
L  J  creased  to  the  above  sum  by  the  addition  of  some  bills  for  which 
the  Inghams  had  had  credit,  and  which  were  returned  on  that  day  dis- 
honoured. No  alteration  in  the  account  was  made  in  the  books  of  Bruce 
and  Co.  immediately  on  the  death  of  Benjamin  Ingham  ;  but,  during  the 
residue  of  the  month  of  September  and  a  part  of  the  month  of  October, 
the  remittances  made  by  the  Huddersfield  bank,  and  the  payments  made 
by  Bruce  and  Co.  on  their  accounts,  were  entered  in  continuation  of  the 
former  account.  The  remittances  and  payments  during  that  time  were 
nearly  equal,  and  both  far  exceeded  the  balance  due  at  the  death  of 
Benjamin  Ingham;  and  if  by  having  thus  continued  the  account  Bruce 
and  Co.  are  to  be  considered  as  having  made  an  election  from  which  they 
are  not  at  liberty  to  depart,  and  bound  to  apply  the  earliest  remittances 
in  discharge  of  the  former  balance,  the  damages  are  to  be  only  nominal. 
Before,  however,  any  account  was  transmitted  to  the  Huddersfield  bank 
subsequent  to  that  for  August,  Bruce  and  Co.,  in  consequence  of  a  com- 
munication with  their  solicitor,  opened  a  new  account  in  their  books,  and 
in  that  inserted  all  the  remittances  and  payments  made  subsequent  to 
the  death  of  Benjaming  Ingham,  striking  them  out  of  the  former  account, 
and  retaining  in  the  old  account  only  the  bills  for  which,  as  before  stated, 
credit  had  been  given,  but  which  had  been  returned  dishonoured  ;  and 
on  the  13th  November,  1811,  they  transmitted  to  the  Huddersfield  bank 
statements  of  two  accounts,  each  of  which,  instead  of  comprising  as 
formerly  the  transactions  of  a  single  month,  contained  those  of  two,  viz., 
September  and  October,  no  account  of  September  separately  having  been 
sent. 

The  first  of  these  accounts  was  thus  entitled  : — "  Debtors  Messrs.  B. 
and  J.  Ingham  and  Co.,  (old  account,)  in  account  with  Bruce,  Simson, 
and  Co.,  creditors."     The  first  item  on  the  debit  side  of  this  account 
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was  the  former  balance  of  £23,671,  Ss.  2d.,  and  it  contained  the  remit- 
tances and  payments  in  September  up  to  the  death  of  Benjamin,  and  the 
bills  returned  on  the  16th,  making  the  above  balance  of  £22,723,  5s.  Sd. 
Under  this  was  a  similar  list  of  bills  returned  dishonoured  in  October, 
which  increased  the  balance  to  £23,118,  13s.  The  second  account  was 
in  the  same  form,  but  entitled  "new  *aecount,"  and  the  word  r^j^onn-i 
Freen  was  introduced  after  Simson.  This  account  began  on  the  L  J 
16th  September,  without  any  balance  brought  forward,  and  contained 
the  remittances  and  payments  made  during  that  month,  subsequent  to 
the  death  of  Benjamin,  and  also  those  made  in  the  month  of  October. 
The  balance  of  that  account,  at  the  end  of  September,  was  £96."),  15«. 
8d.  in  favour  of  the  Huddersfield  bank ;  but  at  the  end  of  October  was 
£242,  12s.  Id.  in  favour  of  Bruce  and  Co.  These  accounts  were  exa- 
mined and  ticked  in  the  usual  manner  by  the  clerk  of  the  Huddersfield 
bank.  From  this  time  the  old  and  new  accounts  were  kept  separate  in 
the  books  of  Bruce  and  Co. ;  the  addition  to  the  former  being  little,  if 
anything,  more  than  the  interest  at  the  end  of  every  six  months,  except 
in  the  month  of  July,  1813,  when  a  transfer  was  made  from  the  new 
account  to  the  old  of  £15,507,  18s.  lOd.,  which  reduced  the  balance  of 
the  old  to  £10,000.  Statements  of  these  two  accounts  continued  to  be 
from  time  to  time  transmitted  by  Bruce  and  Co.  to  the  Huddersfield 
bank,  and  examined  and  ticked  in  the  usual  manner,  except  that  the 
statement  of  the  old  account  was  only  sent  at  the  end  of  every  six  months. 
The  Huddersfield  bank  do  not  appear  to  have  ever  objected  to  the  ac- 
counts being  kept  separately  by  Bruce  and  Co.,  although  in  their  own 
books  they  only  kept  one  account.  The  arbitrator  being  of  opinion  that, 
under  these  circumstances,  the  balance  due  on  the  death  of  Benjamin 
Ingham  was  not  wholly  discharged,  assessed  the  damages  at  the  sum 
above  awarded ;  but  if  the  court  should  be  of  opinion  that  the  damages 
ought  only  to  be  nominal,  then  he  directed  that  they  should  be  reduced 
to  the  sum  of  one  shilling.  Upon  the  motion  for  a  rule  to  reduce  the 
damages  to  one  shilling,  in  last  Michaelmas  Term,  the  court  ordered 
that  the  award  should  be  turned  into  a  special  case. 

CampbeU  for  the  plaintifis. — The  remittances  after  Benjamin  Ing- 
ham's death  having  been  made  generally,  the  plaintiffs  had  a  right  to 
appropriate  them  to  the  debts  contracted  by  the  new  firm.  In  Clayton's 
case,  1  Merivale,  572 ;  Bodenham  v.  Purohas,  2  B.  and  A.  89 ;  and 
Brooke  v.  Enderby,  2  B.  and  B.  70,  the  expressions  of  the  judges  have 
reference  to  the  fact  of  there  having  been  one  continuous  account  for  all 
the  transactions  *before  and  after  the  change  of  the  firm.  This  p:|cf.qq-i 
is  evidence  of  the  party  receiving  the  money  having  applied  it  •-  -I 
to  the  payment  of  the  earliest  items  of  the  account.  But  it  is  impossible 
to  contend  that  a  rest  may  not  be  made  and  a  new  account  opened.  The 
deceased  or  retiring  partner  may  be  indebted  to  the  partnership,  and 
there  can  be  no  right  that  the  old  debt  should  be  satisfied  by  money  of 
the  remaining  partners.  The  question  here  must  therefore  turn  upon 
the  effect  to  be  given  to  the  entries  in  the  plaintiffs'  books  before  the 
new  account  was  opened.  But  these  entries  never  having  been  commu- 
nicated, would  have  been  no  evidence  of  an  appropriation  for  the  plain- 
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tiffs  themselves,  and  are  to  be  considered  as  of  no  validity  with  respect 
to  others.     Manning  v.  Western,  2  Vern.  607 ;  Cox  v.  Troy,  5  B.  and 

A.  474.  The  meaning  of  an  appropriation  by  the  receiver  at  the  time 
of  payment  is,  that  he  shall  appropriate  on  the  first  occasion  of  there 
being  any  communication  between  him  and  the  payer,  and  this  course 
was  here  pursued;  for  in  the  first  account  rendered  after  Benjamin 
Ingham's  death,  the  subsequent  payments  were  appropriated  to  the  new 
debt,  and  the  old  debt  remains  unsatisfied.  He  was  then  stopped  by 
the  court. 

F.  Pollock,  contra. — The  London  bankers  were  bound  to  apply  the 
payments  at  the  time  of  receiving  them.  That  is  expressly  laid  down 
by  the  master  of  the  rolls  in  Clayton's  case,  1  Mer.  604.  After  observ- 
ing that  the  rule  with  regard  to  the  option  given  in  the  first  place  to  the 
debtor,  and  to  the  creditor  in  the  second,  was  taken  from  the  civil  law, 
he  proceeds  to  state,  that  according  to  that  law,  the  election  was  to  be 
made  at  the  time  of  payment,  as  well  in  the  case  of  the  creditor  as  in 
that  of  the  debtor;  and  he  then  cites  the  words  of  the  civil  law, — "in 
re  prsesenti;  hoc  est  statim  atque  solutum  est;  cseterum  postek  non  per- 
mittitur,"  Dig.  lib.  46,  tit.  3,  qu.  1,  3.  The  rule  laid  down  refers  to 
an  act  of  appropriation  to  be  done  either  by  the  party  paying  or  receiv- 
ing the  money.  The  party  paying  money  is  bound  to  communicate  his 
intention  that  it  shall  be  applied  in  payment  of  a  particular  debt  to  the 
party  receiving  it ;  for  otherwise  the  right  of  appropriation  would  devolve 
r*fiQ4n  "P""^  ^^^  creditor.  The  very  act  of  communicating  *the  inten- 
L  J  tion  is  the  act  of  appropriation.  But  where  a  creditor  receives 
money  without  any  appropriation  by  the  debtor,  the  right  of  applying  it 
in  payment  of  any  one  of  several  debts  devolves  on  the  former.  The 
appropriation  is  an  act  to  be  done  by  him  only,  and  it  is  unnecessary 
that  it  should  be  communicated  to  the  debtor ;  for  the  latter  not  having 
made  his  election  in  the  first  instance,  has  no  right  to  dissent  from  the 
appropriation  made  by  the  creditor.  Here,  therefore,  the  London  ban- 
kers did,  at  the  time  of  receiving  the  several  payments,  make  the  appro- 
priation by  entering  them  in  their  own  books  to  the  account  of  the  old 
firm.  The  making  of  these  entries  constituted  the  act  of  appropriation  ; 
and  having  once  done  that  act,  they  had  no  right  to  make  any  alteration 
in  the  account,  especially  to  the  prejudice  of  the  heirs  and  devisees  of 

B.  Ingham,  who  are  mere  sureties  for  any  debts  contracted  by  the  new 
firm  since  his  death. 

Batley,  J. — The  general  rule  is,  that  the  party  who  pays  money  has 
a  right  to  apply  that  payment  as  he  thinks  fit.  If  there  are  several 
debts  due  from  him,  he  has  a  right  to  say  to  which  of  those  debts  the 
payment  shall  be  applied.  If  he  does  not  make  a  specific  application  at 
the  time  of  payment,  then  the  right  of  application  generally  devolves  on 
the  party  who  receives  the  money.  But  there  is  a  third  rule,  viz.,  that 
where  one  of  several  partners  dies,  and  the  partnership  is  in  debt,  and 
the  surviving  partners  continue  their  dealings  with  a  particular  creditor 
and  the  latter  joins  the  transactions  of  the  old  and  the  new  firm  in  one 
entire  account,  then  the  payments  made  from  time  to  time  by  the  sur- 
viving partners  must  be  applied  to  the  old  debt.     In  that  ease,  it  is  to 
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be  presumed  that  all  the  parties  have  consented  that  it  should  be  con- 
sidered as  one  entire  account,  and  that  the  death  of  one  of  the  partners 
haa  produced  no  alteration  whatever.  In  this  case  the  partner  died  in 
September,  1814.  If,  in  the  ordinary  course  of  business,  in  October, 
1814,  a  monthly  account  had  been  sent  in,  stating  the  transactions  before 
and  after  the  death  of  the  partner  as  forming  part  of  one  entire  account, 
and  the  balance  as  due  from  the  survivors ;  in  that  case  the  creditor 
would  have  been  precluded,  and  would  have  had  no  right  to  have  said 
that  the  *payment8  made  subsequently  to  the  death  of  the  part-  r^ooK-, 
ner  should  be  applied  to  any  but  the  old  account.  In  fact,  the  L  J 
bankers  in  London  did  not  send  in  any  account  after  the  death  of  the 
partner  until  November,  and  then  they  sent  in  two  distinct  accounts, 
one  made  up  to  the  day  of  the  death  of  the  partner,  and  the  other  com- 
mencing from  that  period.  At  that  time,  therefore,  the  bankers  in 
London  expressed  their  dissent  from  making  the  whole  one  entire  ac- 
count. It  has  been  insisted  that  at  that  period  of  time  they  had  no  right 
so  to  do,  because  they  were  precluded  by  the  entries  which  they  had 
already  made  in  their  own  books  in  the  intermediate  space  of  time.  If, 
indeed,  a  book  had  been  kept  for  the  common  use  of  both  parties  as  a 
pass-book,  and  that  had  been  communicated  to  the  opposite  party,  then 
the  party  making  such  entries  would  have  been  precluded  from  altering 
that  account ;  but  entries  made  by  a  man  in  books  which  he  keeps  for 
his  own  private  purposes,  are  not  conclusive  on  him  until  he  has  made 
a  communication  on  the  subject  of  those  entries  to  the  opposite  party. 
Until  that  time  he  continues  to  have  the  option  of  applying  the  several 
payments  as  he  thinks  fit.  For  these  reasons  I  am  of  opinion  that  the 
plaintiffs  were  not  precluded  from  applying  the  payments  to  the  new 
account,  and  therefore  that  this  award  is  right. 

HoLROYD,  J. — I  am  also  of  opinion  that  in  this  case  the  award  is 
right.  The  persons  paying  the  money  not  having  made  any  direct 
application  of  it,  the  right  of  making  such  application  devolved  on  the 
receivers ;  and  if  they  have  done  no  act  which  can  be  considered  as  such 
an  application,  it  is  equally  clear,  that  although  they  did  not  apply  it  at 
the  moment  of  payment  they  would  have  a  right  to  make  the  application 
at  a  subsequent  period.  The  question  therefore  is.  Whether  from  any 
entry  in  the  books  there  appears  to  have  been  a  complete  election  by 
them  to  apply  the  payments  in  any  other  way  than  they  are  applied  in 
the  accounts  which  have  been  actually  delivered  ?  Now,  those  entries 
not  having  been  communicated  to  the  opposite  party,  it  seems  to  me  that 
the  election  was  not  complete.  The  effect  of  making  the  entries  in  their 
own  private  books,  shows  only  that  the  idea  of  so  applying  the  payments 
*had  passed  in  their  own  minds.  It  is  much  the  same  thing  as  r^fjof.-] 
if  they  had  expressed  to  a  stranger  their  intention  of  making  L  J 
such  application  of  the  payments,  and  had  afterwards  refused  to  carry 
such  intention  into  effect.  In  the  case  of  Cox  v.  Troy,  a  party  who  had 
written  his  acceptance  with  the  intention  of  accepting  a  bill,  afterwards 
changed  his  mind,  and  before  it  was  communicated  to  the  holder,  or  the 
bill  delivered  back,  obliterated  his  acceptance  ;  and  it  was  held  that  the 
acceptance  was  not  complete.     That  case  is  very  similar  to  the  present ; 
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for  the  drawer  of  the  bill  there,  by  writing  his  acceptance  on  it,  had 
expressed  an  intention  to  accept,  yet  it  was  held  not  to  be  a  complete 
acceptance  until  it  was  communicated  to  the  holder.  So  in  this  case  the 
entries  made  in  the  banker's  books  could  not  amount  to  an  election  by 
them  to  appropriate  the  sums  to  a  particular  account  until  those  entries 
were  communicated  to  the  opposite  party.  That  being  so,  I  am  of 
opinion  that  the  bankers  are  not  bound  by  those  entries  ;  and  therefore 
that  the  award  is  right. 

Best,  J. — Clayton's  case  is  altogether  unlike  the  present.  He  had 
money  in  the  banking-house  at  the'  time  of  Devaynes's  death,  and  after- 
wards paid  in  more  money,  which  was  blended  in  the  same  account.  It 
was  on  the  ground  that  the  accounts  were  so  blended  that  the  master  of 
the  rolls  decided  that  case.  He  thought  there  was  no  other  appropria- 
tion than  what  arose  from  the  order  in  which  the  receipts  and  payments 
took  place,  and  according  to  that  order  the  money  lodged  in  the  house 
in  Devaynes's  lifetime  was  first  paid.  In  this  case  the  payments  after 
the  death  of  Benjamin  Ingham  are  appropriated  by  the  rendering  of  the 
accounts,  in  which  credit  is  given  for  them  to  the  surviving  partners 
from  whose  hands  these  payments  came.  But  it  is  said  that  this  appli- 
cation of  the  money  was  made  too  late,  and  after  the  plaintiffs  were  pre- 
cluded from  so  applying  them  by  their  having  previously  entered  them 
to  the  credit  of  the  old  firm.  It  is  true  that  Sir  William  Grant  says,  in 
Clayton's  case,  that  by  the  civil  law  the  application  is  given  first  to  the 
debtor,  and  then  to  the  creditor,  and  that  as  well  the  creditor  as  the 
debtor  must  make  his  election  at  the  time  of  payment ;  and  that  unless 
r*fiQ7n  ^'^"^  election  be  immediately  made,  *the  law  will  appropriate  it 
L  -I  in  discharge  of  the  most  burthensome,  and  if  all  are  equally 
burthensome,  of  the  oldest  debts.  But  according  to  the  cases  there 
cited  our  law  does  not  require  from  the  creditor  an  instant  decision.  I 
think  that  he  has  a  reasonable  time  to  decide,  to  which  account  he  will 
place  a  sum  that  has  been  paid  him  without  any  application  of  it  by  his 
debtor,  and  more  than  a  reasonable  time  has  not  been  taken  by  the  plain- 
tiffs. When  once  the  creditor  has  made  his  election  he  is  bound  by  it. 
For  the  reasons  given  by  my  brothers,  I  think  no  election  was  made 
until  the  account  was  rendered  to  the  Huddersfield  bankers,  and  conse- 
quently that  the  award  is  right. 

Judgment  for  the  plaintiffs. 


A  CONTRACT  OF  SUB-PAETNERSHIP  DOES  NOT  SUBJECT  THE  STJB-PARTNER 
IN  THE  LIABILITY  OP  A  PRINCIPAL  PARTNER,  AND  THE  EXTENT  OP  HIS 
LIABILITY  WILL  DEPEND  ON  THE  TERMS  OF  THE  SUB-CONTRACT. 

FAIRHOLM  v.   MAJORIBANKS. 
Jan.  25,  1'725.— S.     M.  1-4558. 
The  estate  of  Grange  being  sequestrated  at  the  instance  of  the  credi- 
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tors,  the  lords  of  session  appointed  the  same  to  be  set  in  tack,  by 
public  roup,  for  a  certain  number  of  years.  Sir  Kobert  Miln,  Cornwall 
of  Bonhard,  and  Bailie  Clerk,  upon  the  4th  of  December,  1694,  entered 
into  articles  for  taking  the  aforesaid  estate  in  farm,  of  the  following 
tenor  : — "  That  the  said  Kobert  Miln  and  Bonhard  are  to  be  two-thirds 
concerned  in  the  whole  estate  of  Grange,  and  the  said  George  Clerk 
another  third ;  and  both  the  said  parties  appoint  Daniel  Hamilton  to 
offer  the  length  of  11,000  merks  for  the  same ;  and  thereafter  the  said 
George  Clerk  is  to  come  the  length  of  13,000  merks,  and  not  to  exceed 
the  same." 

There  was  a  postcript  subjoined  to  these  articles,  dated  the  r^^qo-. 
*llth  of  December,  in  these  terms  : — "  We  allow  Bailie  George  L  *"'  J 
Clerk  to  exceed  the  foresaid  sum  of  13,000  merks  in  2000  merks  more." 

Of  the  same  date  with  the  first  agreement,  there  was  another  writing 
entered  into  betwixt  Bailie  Clerk  and  John  Marjoribanks,  bailie  of  Edin- 
burgh, in  these  terms  : — "  Whereas  there  is  a  minute  passed  betwixt 
Sir  Eobert  Miln,  Bonhard,  and  George  Clerk,  for  the  tack  of  Grange's 
estate,  and  that  the  said  George  is  to  have  a  third  part;  therefore  I 
declare,  that  I  shall  hold  the  half  of  his  third  part :"  and  this  is  signed 
by  him.  And  on  the  back  thereof  it  was  writ  thus : — "  If  you  be 
straitened  to  bid  more,  though  you  go  to  2000  merks  more,  as  is  con- 
tained within,  I  am  content ;"  and  this  is  also  subscribed. 

In  the  month  of  February,  1695,  George  Clerk  was  preferred  as  the 
highest  offerer  at  the  roup;  and  the  tack  being  made  out  in  his  name, 
he  gave  a  bond  for  the  tack-duty,  and  Bailie  Marjoribanks  became  his 
cautioner. 

In  consequence  of  this  tack,  Bailie  Clerk,  with  consent  of  Bailie 
Marjoribanks,  granted  a  factory  to  Daniel  Hamilton  for  managing  that 
estate. 

Bailie  Clerk  having  paid  considerable  sums  on  account  of  the  loss 
upon  the  tack  and  likewise  of  the  insolvency  of  Sir  Robert  Miln  and 
Bonhard,  Mr.  Fairholm,  as  the  Bailie's  assignee,  insisted  against  the 
defender,  as  representing  Bailie  Marjoribanks  his  father,  for  payment  of 
one-half  of  the  whole  loss  sustained  by  Clerk. 

It  was  pleaded  in  defence  of  Mr.  Marjoribanks,  that  his  father  not 
being  bound  in  the  original  copartnery  with  Sir  Eobert  Miln,  Bonhard, 
and  Bailie  Clerk,  he  could  not  be  liable  any  farther  than  his  limited 
engagement  with  Bailie  Clerk  ;  and  as  he  could  only  have  drawn  a  sixth 
part  of  the  profit,  or  a  half  of  what  belonged  to  Clerk,  so  he  could  only 
be  liable  for  a  sixth  part  of  the  loss ;  which  defence,  he  alleged,  was 
founded  both  in  the  tenor  of  the  writs  and  intention  of  parties,  and  like- 
wise *supported  by  the  rule  of  law,  "  Sooius  mei  socii  meus  socius  r*f.qo-i 
non  est."  As  also,  by  the  19th,  21st,  22d,  and  23d  laws,  D.  L  °"^J 
pro  Socio.  "  Qui  admittitur  socius  ei  tantnm  socius  est  qui  admisit,  et 
recte,  cum  enim  societas  consensu  contrahatur,  socius  mihi  esse  non 
potest  quern  ego  socium  esse  nolui ;  quid  ergo  si  socius  meus  eum 
admisit  ei  soli  socius  est." 

To  which  it  was  answered  for  the  pursuer,  Imo,  That  it  appeared 
plainly  from  the  several  dates  of  the  articles  betwixt  Bailie  Marjoribanks 
September,  1858. — 31 
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and  Bailie  Clerk,'  and  between  him  and  the  other  copartners,  that  it  was 
one  society,  and  that  Bailie  Marjoribanks  certainly  understood  it  so  him- 
self, when  he  concurred  in  granting  a  factory  with  Bailie  Clerk,  and 
signed  instructions  to  the  factor.  2do,  Supposing  that  Bailie  Clerk  was 
(strictly  speaking)  only  partner  with  Sir  Eobert  and  Bonhard,  yet  seeing 
he  communicated  the  minute  of  copartnery  to  Mr.  Marjoribanks,  and 
apprised  him  of  the  persons  with  whom  he  was  to  deal,  and  Mr.  Marjo- 
ribanks had  acceded  and  taken  a  share  of  Bailie  Clerk's  interest  in  the 
copartnery,  he  must  necessarily  be  subject  to  the  half  of  the  losses  that 
Clerk  was  liable  to  any  manner  of  way,  and  equally  answerable  with  Mr. 
Clerk  for  the  loss  arising  from  the  failure  of  Sir  Eobert  and  Bonhard, 
that  being  part  of  the  risk  arising  from  Mr.  Clerk's  engagement  in  the 
copartnery ;  for  equity  required,  as  well  as  the  nature  of  their  society, 
that  Bailie  Marjoribanks,  who  was  to  have  the  half  of  the  profit  upon  the 
third  share,  ought  to  bear  the  half  of  the  burdens  that  attended  it,  pro- 
fit and  loss  going  always  in  the  same  proportion.  Nor  was  it  of  any 
moment,  that  Bailie  Marjoribanks  could  draw  no  more  than  a  sixth  part 
of  the  profit  J  for  in  this  his  condition  was  equal  with  Bailie  Clerk's;  and 
seeing  Clerk  had  become  the  principal  tacksman  for  the  whole,  law  could 
never  interpret  that  he  could  draw  less  profit,  or  bear  a  greater  loss  than 
that  partner  who  had  undertaken  to  bear  the  half  of  his  third. 

It  was  replied  for  the  defender,  that  Bailie  Marjoribanks  having  sub- 
scribed a  separate  minute  with  Bailie  Clerk,  and  upon  the  same  day  that 
Clerk  had  entered  into  his  agreement  with  the  other  partners,  it  showed 
r*7fl01  pl*i°'y  ^^^^  Bailie  Marjoribanks  *had  industriously  avoided 
L  J  being  in  society  with  the  other  two.  It  was  replied  to  the  second, 
That  this  transaction  did  properly  consist  of  two  separate  contracts,  which 
had  in  law  very  diflferent  effects ;  the  one  a  contract  of  location,  the 
other  of  society.  As  to  the  society.  Bailie  Marjoribanks  had  no  concern 
in  it  J  for  what  he  engaged  to  hold  was  plainly  the  half  of  Clerk's  third 
to  the  tack,  and  consequently  he  was  only  liable  for  his  share  of  what 
loss  arose  from  that,  but  not  for  any  part  of  the  loss  which  Bailie  Clerk 
sustained  through  his  being  in  society  with  Sir  Kobert  Miln  and  Bon- 
hard. 

The  lords  found,  "  That  Bailie  Marjoribanks  was  no  partner  with  Sir 
Robert  Miln  and  Bonhard ;  and  found,  that  Bailie  Marjoribanks  was 
only  liable  for  a  sixth  part  of  the  loss  of  the  whole  subject  of  the  tack." 


1.  In  Ex  parte  Barrow,  in  the  matter  of  Slyth,  2  Eose,  252,  Lord  Eldos, 
chancellor,  observed, — "  Now  Slyth  the  son  was  no  partner  iu  this  partnership ; 
for  although  Slyth  the  father  might  be  obliged  to  give  one-third  of  his  profits  to 
Slyth  the  son  under  this  agreement,  yet  I  take  it  to  have  been  long  since  estab- 
lished that  a  man  may  become  a  partner  with  A.  where  A.  and  B.  are  partners, 
and  yet  not  be  a  member  of  that  partnership  which  existed  between  A.  and  B. 
In  the  case  of  Sir  Charles  Raymond,  a  banker  in  the  city,  a  Mr.  Fletcher  agreed 
with  Sir  Charles  Raymond  that  he  should  be  interested  so  far  as  to  receive  a 
share  of  his  profits  of  the  business,  and  which  share  he  had  a  right  to  draw  out 
from  the  firm  of  Raymond  and  Co.  But  it  was  held  that  he  was  no  partner  in 
that  partnership,  had  no  demand  against  it,  had  no  account  in  it,  and  that  he 
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must  be  satisfied  with  a  share  of  the  profits  arising  and  given  to  Sir  Charles 
Raymond." 

2.  Where  a  party  procures  another  to  hold  shares  in  a  copartnery  tov  him, 
and  undertakes  to  pay  the  deposits,  and  all  the  calls  upon  them,  though  not  the 
ostensible,  he  is  held  to  be  the  real  partner,  and  is  held  subject  to  all  the  lia- 
bilities of  a  partner.  In  Goddard  v.  Hodges,  3  Tyr.  209,  the  solicitor  of  a  com- 
pany for  building  a  bridge  asked  a  party,  Fale,  to  allow  him  to  use  his  name  for 
the  purpose  of  holding  shares  in  the  company,  and  promising  to  pay  the  deposits, 
and  every  other  claim  in  respect  of  *them.  The  solicitor  afterwards  r»»ni-i 
sued  the  company  for  payment  of  his  account,  and  the  question  came  '■  J 
to  be  whether  he  was  a  partner  of  the  company  or  not,  for  if  he  were  so  he  was 
not  entitled  to  recover.  The  court  held  that  as  the  shares  were  held  by  Fale  for 
behoof  of  the  plaintifF,  the  latter  was  the  real  partner.  Lord  Ltndhurst 
observed, — "  Fale's  name  was  registered,  and  he  held  the  receipt  for  advances 
on  ten  shares,  so  that  he  became  ostensibly  a  member  of  the  company  ;  bat  I 
am  of  opinion  that  the  plaintiflf  became  really  a  partner  in  the  concern,  and 
liable  to  its  debts.  I  consider  that  Fale  acted  merely  as  an  agent  to  the  plain- 
tiflF,  and  that  the  case  is  the  same  as  if  the  plaintiff's  own  name  had  been  regis- 
tered in  the  company's  books."  Bayley,  B.,  observed, — "  Is  the  plaintiff  a 
partner  in  the  company  or  not?  In  such  a  concern  as  this  there  is  no  anxiety 
as  to  the  description  of  persons  who  shall  become  partners,  or  whether  parti- 
cular parties  shall  be  admitted  or  excluded.  Every  man  who  signs  and  pays 
money  becomes  a  partner.  The  plaintiff  stands  in  a  situation  in  which  the  step 
of  taking  his  shares  in  his  own  name,  so  as  to  become  an  ostensible  partner, 
might  prejudice  him  with  the  other  members  of  the  company,  or  might  be 
thought  by  him  likely  to  produce  that  effect.  But  is  he  not  a  real  partner? 
Under  the  circumstances,  as  arranged  between  him  and  Fale,  every  benefit 
accruing  to  Fale  in  respect  of  the  shares  would  be  received  by  him  to  the  plain- 
tiff^s  use.  If  a  loss,  should  happen  it  would  be  most  unjust  as  between  Fale 
and  the  plaintiff  that  the  former  should  contribute  to  bear  it.  The  agreement  in 
fact  was,  that  Fale  should  be  the  nominal,  and  the  plaintiff  the  real  partner." 


CONTRACT  OF  INSURANCE. 


WHERE  A  PARTY  EFFECTS  AN  ASSURANCE  ON  THE  LIFE  OF  ANOTHER,  IS 
HIS  RIGHT  TO  RECOVER  UPON  THE  POLICY  LIMITED  BY  HIS  INTEREST 
IN  THE  LIFE  AT  THE  TIME  OF  EFFECTING  THE  ASSURANCE,  OR  AS  IT 
EXISTS  AT  THE  DEATH  OF  THE  PARTY  ON  WHOSE  LIFE  THE  ASSU- 
RANCE IS  EFFECTED,  OR  AS  IT  EXISTS  AT  THE  TIME  OF  THE  ACTION 
BEING  BROUGHT  ? 

I.— GODSALL  V.  BOLDEKO. 

Nov.  25,  1807.-1,   9  East,  11. 

This  was  an  action  of  debt  on  a  policy  of  insurance  made  the  29th  of 
November,  1803,  under  seal  of  the  defendants,  as  three  of  the  directors 
of  the  Pelican  Life  Insurance  Company,  on  behalf  of  the  company  ;  which 
recited  that  the  plaintiffs,  coachmakers  in  Long  Acre,  being  interested 
in  the  life  of  the  Right  Hon.  William  Pitt,  and  desirous  of  making  an 
insurance  thereon  for  seven  years,  had  subscribed  and  delivered  into  the 
office  of  the  company  the  usual  declaration  setting  forth  his  health  and 
age,  &c.,  and  having  paid  the  premium  of  £15,  15s.  as  a  consideration 
for  the  assurance  of  £500  for  one  year  from  the  28th  of  November, 
1803,  it  was  agreed  that  in  case  Mr.  Pitt  should  happen  to  die  at  any 
time  within  one  year,  &c.,  the  funds  of  the  company  should  be  liable  to 
pay  and  make  good  to  the  plaintiffs,  their  executors,  &c.,  within  three 
months  after  his  demise  should  have  been  duly  certified  to  the  trustees,  &c., 
the  sum  of  £500.  And  further,  that  that  policy  might  be  continued 
in  force  from  year  to  year  until  the  expiration  of  the  term  of  seven  years, 
provided  the  annual  premium  should  be  duly  paid  on  or  before  the  28th 
r*7fl4.n  °^  November  in  each  year.  *The  plaintiffs  then  averred,  that 
L  -I  at  the  time  of  the  making  of  the  said  assurance,  and  from  thence 
until  the  death  of  Mr.  Pitt,  they  were  interested  in  his  life  to  the  amount 
of  the  sum  insured ;  and  that  they  duly-  paid  the  annual  premium  of 
£15, 15s.  before  the  28th  of  November,  1804,  and  the  further  sum  of  £15, 
15s.  before  the  28th  of  November,  1805;  and  that  after  that  day,  and 
while  the  assurance  was  in  force,  and  before  the  exhibiting  the  bill  of 
the  plaintiffs,  viz.,  on  the  23d  of  February,  1806,  Mr.  Pitt  died ;  that  his 
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demise  was  afterwards  duly  certified  to  the  trustees,  &c. ;  since  when  more 
than  three  months  have  elapsed  before  the  commencement  of  this  suit,  &c.'; 
but  that  the  £500  has  not  been  paid  or  made  good  to  the  plaintiffs. 
There  were  also  counts  for  so  much  money  had  and  received  by  the  de- 
fendants to  the  plaintiffs'  use,  and  upon  an  account  stated.  To  this  the 
defendants  pleaded,  1st,  nil  dehent ;  2dly,  That  the  plaintiffs,  at  the  time 
of  making  the  assurance,  and  from  thence  until  the  death  of  Mr.  Pitt, 
were  not  interested  in  his  life  in  manner  and  form  as  they  have  com- 
plained, &c. ;  3dly,  As  to  the  first  count,  that  the  interest  of  the  plain- 
tiffs in  the  policy,  and  thereby  intended  to  be  covered,  was  a  certain 
debt  of  £500  at  the  time  of  making  the  policy,  due  from  Mr.  Pitt  to  the 
plaintiffs,  and  no  other;  and  that  the  said  debt  afterwards,  and  after  the 
death  of  Mr.  Pitt,  and  before  the  exhibiting  of  the  plaintiffs'  bill,  to  wit, 
on  the  6th  of  March,  1806,  was  fully  paid  to  the  plaintiffs  by  the  Earl 
of  Chatham  and  the  Lord  Bishop  of  Lincoln,  executors  of  the  will  of  Mr. 
Pitt.  Issues  were  taken  on  the  two  first  pleas ;  and  as  to  the  last,  the 
plaintiffs,  protesting  that  their  interest  in  the  policy  thereby  intended  to 
be  covered  was  not  the  said  debt  mentioned  in  that  plea  to  be  due  to 
them  from  Mr.  Pitt,  and  no  other ;  replied,  that  the  said  debt  was  not 
afterwards,  and  after  the  death  of  Mr.  Pitt,  and  before  the  exhibiting  of 
their  bill,  fully  paid  to  them  by  the  Earl  of  Chatham  and  the  Lord  Bishop 
of  Lincoln,  executors  of  Mr.  Pitt,  in  manner  and  form  as  alleged,  &c., 
on  which  also  issue  was  joined. 

The  defendants  paid  £31  into  court  upon  the  first  count;  and  on  the 
trial  of  the  cause  before  Lord  Ellenborough,  C.  J.,  at  Guildhall,  it  was 
agreed  that  a  verdict  should  be  entered  on  *the  several. issues,  rj^ynE-i 
according  to  the  direction  of  the  court,  on  the  following  case  re-  ■-  -I 
served. 

The  policy  mentioned  in  the  declaration  was  duly  executed,  and  the 
premiums  thereon  were  regularly  paid.  Mr.  Pitt,  mentioned  in  the 
policy,  died  on  the  23d  of  January,  1806,  which  event  was  duly  certified 
in  February,  1806,  to  the  trustees  of  the  Pelican  Life  Insurance  Campany. 
The  defendants,  before  Trinity  Term  last,  were  served  with  process  issued 
in  this  cause  on  the  3d  of  June,  1806.  Mr.  Pitt  was  indebted  to  the 
plaintiffs  at  the  time  of  the  execution  of  the  policy,  and  from  thence  up 
to  and  at  the  time  of  his  death  above  £500,  and  died  insolvent.  On 
the  6th  of  March,  1806,  the  executors  of  Mr.  Pitt  paid  to  the  plaintiffs 
out  of  the  money  granted  by  parliament  for  the  payment  of  Mr.  Pitt's 
debts,  £1109,  lis.  6d.,  as  in  full  for  the  debt  due  to  them  from  Mr.  Pitt. 
The  case  was  argued  in  the  last  Term  by 

Dampier,  for  the  plaintiffs,  who  contended  that  they  were  entitled  to 
recover  upon  this  policy,  notwithstanding  the  payment  of  the  debt  to 
them  by  Mr.  Pitt's  executors  out  of  the  money  granted  by  parliament 
for  that  purpose.  It  is  clear  that  a  creditor  has  an  insurable  interest  in 
the  life  of  his  debtor,  and  the  amount  of  the  debt  is  the  measure  of  that 
interest ;  and  so  far  the  existence  and  legality  of  the  debt  is  necessary 
to  the  validity  of  the  insurance  in  point  of  interest  under  the  Stat.  14 
Geo.  III.  c.  48 ;  but  it  is  not  the  debt,  qua  debt,  which  is  insured,  but 
the  life  of  the  debtor;  it  is  only  necessary  that  the  interest  should  exist 
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at  the  time  of  the  insurance  made,  and  continue  up  to  the  time  of  the 
death  of  the  debtor,  as  it  did  in  this  case ;  and  the  sum  insured  haying 
then  become  due,  and  the  debtor's  estate  insolvent,  the  fact  of  payment 
of  the  debt  afterwards  by  a  third  party  cannot  be  material ;  such  pay- 
ment being  altogether  gratuitous.  The  validity  of  the  insurance  depends 
upon  its  agreement  with  the  Stat.  14  Geo.  III.  c.  48,  which  was  made 
to  prevent  "insurances  on  lives  or  other  events  wherein  the  assured  shall 
have  no  interest ;"  and  for  this  purpose  it  enacts,  (sect,  1,)  "  that  no 
insurance  shall  be  made  by  any  persons  on  the  life  of  any  person,  &c., 
r*70fil  ^^^'^®i°  *^^  persons  *for  whose  use,  benefit,  or  on  whose  account 
L  -I  such  policy  shall  be  made,  shall  have  no  interest,  or  by  way  of 
gaming  or  wagering ;  and  it  avoids  every  assurance  made  contrary  to  the 
true  intent  and  meaning  thereof.  The  2d  section  prohibits  the  making 
any  policy  on  the  life  of  any  person,  without  inserting  in  it  the  person's 
name  interested  therein.  And  the  3d  section  provides  that  "in  all  cases 
where  the  insured  hath  interest  in  such  life,  &c.,  no  greater  sum  shall 
be  recovered  from  the  insurers  than  the  amount  or  value  of  the  interest 
of  the  insured  in  such  life,"  &c.  Now  here  it  cannot  once  be  disputed 
but  that  all  the  requisites  of  the  act  have  been  complied  with.  The 
only  question  which  can  be  made  is  upon  the  third  section,  as  to  the 
necessity  of  the  interest  continuing  beyond  the  time  of  the  event  hap- 
pening on  which  the  insurance  is  stipulated  to  be  paid,  and  to  the  com- 
mencement of  the  action.  But  the  interest  need  only  continue  up  to 
the  happening  of  the  event  insured,  when  the  cause  of  action  arises ; 
and  that  this  is  the  usual  averment  in  actions  of  this  sort;  and  the  de- 
fendants by  their  third  plea  admit  that  it  continued  beyond  that  time; 
for  they  allege  that  the  debt  was  paid  after  Mr.  Pitt's  death,  though 
before  the  action  commenced.  But  if  it  had  been  necessary  that  the 
interest  should  endure  up  to  the  time  of  the  action  brought,  that  should 
have  been  averred,  which  has  not  been  usual,  and  for  want  of  which  the 
jadgments  in  former  cases  might  have  been  arrested.  The  hazard  was 
run  for  which  the  premium  was  received  during  Mr.. Pitt's  life;  and  as 
he  died  insolvent  there  was  then  as  it  were  a  total  loss ;  then  the  under- 
writers' liability  cannot  be  adeemed  by  the  voluntary  payment  of  a  third 
party  though  through  the  hands  of  the  debtor's  executors.  The  very 
payment  of  the  premium  gave  the  plaintiffs  an  interest  in  the  policy ; 
and  it  could  not  have  been  in  the  contemplation  of  the  legislature  when 
they  granted  the  money  for  the  payment  of  Mr.  Pitt's  debts  to  adeem 
the  risk  of  underwriters.  In  the  case  of  insurances  against  fire,  it  never 
was  conceived  that  the  insurers  could  avail  themselves  ^ro  tanto  of  cha- 
ritable donations  collected  for  the  benefit  of  the  sufferers.  In  the  case 
of  a  life  insurance,  the  premium  is  not  calculated  upon  the  risk  of  the 
insolvency  of  the  person  whose  life  is  insured,  but  solely  on  the  proba- 
r^-'Qij-i  bility  of  tlie  duration  of  the  life.  *But  if  the  defendants'  objec- 
L  '  -I  tion  be  well  founded;  every  case  of  the  sort  will  be  resolved  into 
an  examination  of  the  assets;  of  which  the  insurers  will  avail  them- 
selves pro  tanto,  after  having  had  the-  benefit  of  the  whole  premium ; 
and  this,  too,  at  any  distance  of  time  when  assets  may  be  forthcoming 
after  the  payment  of  the  -loss.     But,  secondly,  by  the  payment  of  money 
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into  court  the  defendants  admit  a  continuance  of  the  plaintiffs'  interest 
on  the  policy  beyond  the  amount  of  the  bare  debt,  for  it  was  paid  in 
after  the  liquidation  of  the  debt,  and  after  the  action  commenced.  And 
therefore  the  plaintiffs  would  be  entitled  to  recover  something ;  and  it 
does  not  appear  how  the  premiums  received  have  been  reduced  to  the 
amount  paid  into  court. 

Marryat,  contra,  said  that  he  should  not  now  dispute  the  proposition, 
that  a  creditor  might  insure  the  life  of  his  debtor  since  the  statute ; 
though  it  might  have  been  doubted  at  first,  whether  such  an  interest  as 
that  in  the  life  of  another  were  within  the  contemplation  of  the  legisla- 
ture. There  was  an  inception  of  the  risk  on  the  policy ;  and  therefore 
the  premium  was  properly  paid ;  and  no  question  can  arise  on  the  amount 
of  it ;  this  being  an  insurance  on  a  precise  sum,  like  a  valued  sea  policy. 
The  only  question  is.  Whether  in  the  event  the  plaintiffs  have  been 
damnified,  and  can  call  upon  the  assurers  for  any  indemnification  ?  To 
pursue  the  metaphor;  the  ship  insured  has  been  wrecked,  but  there  has 
been  a  salvage,  which  the  underwriters  were  entitled  to,  and  out  of 
which  the  assured  have  been  indemnified,  notwithstanding  which  they 
still  claim  as  for  a  total  loss ;  contrary  to  the  very  nature  of  the  insurance, 
which  is  only  a  contract  of  indemnity.  Admitting  that  the  general  form 
of  the  declaration  in  these  cases  may  have  been  such  as  is  stated;  still 
it  is  competent  for  the  underwriters  to  show  that  a  salvage  has  been  re- 
ceived by  the  assured  to  the  whole  extent  of  their  loss;  and  in  no 
case  can  an  assured  recover  double  satisfaction  whether  from  the  same 
or  any  other  person ;  as  in  the  case  of  a  double  insurance ;  and  therefore 
it  is  immaterial  in  this  case  from  what  hand  the  first  satisfaction  came. 
This  principle  was  fully  admitted  in  the  case  of  Bird  v.  fiandall,  3  Burr. 
1345 ;  1  Blac.  373,  387 ;  where  it  was  applied  to  a  case  *muoh  r*YAOT 
stronger  than  the  present.  For  there  a  servant  having  entered  L  J 
into  articles  to  serve  his  master  for  a  certain  time  under  a  penalty,  and 
the  servant  having  left  his  service  before  the  time  by  the  procurement 
of  the  defendant,  this  court,  in  an  action  by  the  master  to  recover 
damages  against  the  seducer,  held  that  the  master's  having  before  sued 
the  servant  and  recovered  the  penalty  against  him  before  the  action 
brought  against  the  seduser,  (though  in  fact  the  penalty  recovered  was 
not  received  till  after  the  second  action  commenced,  but  before  trial,) 
was  a  bar  to  such  further  remedy,  considering  the  amount  of  the  penalty 
as  ample  compensation  for  the  injury  received ;  and  that  no  further  satis- 
faction could  be  received  from  any  other  quarter.  [Lord  Ellenborough, 
C.  J. — I  never  could  entirely  comprehend  the  ground  on  which  that 
case  proceeded.  It  was  assumed  that  the  sum  taken  as  the  penalty 
from  the  servant  was  the  extreme  limit  of  the  injury  sustained  by  the 
master ;  but  there  is  the  doubt ;  for  the  penalty  might  have  been  so 
limited,  because  of  the  inability  of  the  servant  to  undertake  to  pay  more ; 
and  yet  it  might  have  been  very  far  from  an  adequate  compensation  to 
the  master  for  the  injury  done  to  him  by  another  who  seduced  his  ser- 
vant from  him.  I  remember,  however,  a  similar  case  tried  at  the  sittings 
in  the  Court  of  Common  Pleas  before  Mr.  Justice  Wilson,  sitting  for  the 
chief-justice,  who  ruled  the  same  point  upon  the  dry  authority  of  the 
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former  decision ;  but,  as  it  seemed  to  me  at  the  time,  with  considerable 
doubt  upon  his  mind  as  to  the  propriety  of  it.  Lawrence,  J. — I  sup- 
pose the  court  proceeded  upon  the  ground  that  the  penalty  was  by  the 
express  stipulation  of  the  parties  made  an  equivalent  for  the  loss  of  the 
service.  Lord  Ellenborottgh. — That  is  so  as  between  the  parties 
themselves ;  but  it  may  admit  of  doubt,  whether  that  were  the  fair  way 
of  considering  it  as  against  a  stranger  a  wrong-doer.]  A  voluntary  pay- 
ment of  another's  debt,  if  accepted  as  such,  will  protect  the  debtor ;  and 
if  so,  it  will  equally  protect  an  insurer  under  the  statute.  For  the  object 
of  that  was  to  prevent'  wager  policies,  but  if  this  policy  may  be  enforced, 
notwithstanding  payment  of  the  debt,  every  creditor  may  gamble  upon 
the  life  of  his  debtor  by  way  of  insurance,  though  without  any  reason  to 
doubt  of  his  solvency;  and  upon  his  death  he  would  be  entitled  to  double 
r*7nQn  *satisfaction  of  his  debt.  If  a  payment  out  of  the  debtor's  assets 
L  -I  would  have  been  a  bar  to  this  action,  it  cannot  enter  into  the 
merits  of  the  case  to  inquire  by  whose  assistance  the  executors  have 
been  enabled  to  make  the  payment.  The  money  was  paid  by  them,  and 
received  by  the  plaintiffs,  as  for  the  debt  of  Mr.  Pitt.  Then  2dly,  the 
payment  of  money  into  court  on  the  first  count  only  admits  the  contract 
declared  on.  It  admits  that  the  plaintiffs  had  an  interest  in  the  policy 
up  to  the  death  of  Mr.  Pitt,  but  not  at  the  time  of  the  action  brought ; 
and  where  a  demand  is  illegal  on  the  face  of  it,  payment  of  money  into 
court  does  not  admit  it.  Cox  v.  Parry,  1  Term  Rep.  464,  and  Ribbans  v. 
Cricket,  1  Bos.  and  Pull.  264.  [It  was  afterwards  stated  by  the  court, 
and  agreed  on  all  hands  that  the  payment  of  money  into  court  on  the 
first  count  only  admitted  the  facts  stated  in  that  count.! 

Dampier,  in  reply,  on  the  principal  question,  said  that  the  facts  _  of 
the  case  showed  that  this  was  not  a  wagering  policy ;  but  that  the  plain- 
tiffs had  an  interest  in  it  up  to  the  extent  of  the  sum  insured.  And 
denied  that  the  subsequent  payment  of  the  debt  out  of  the  grant  of  par- 
liament was  like  the  case  of  salvage  on  a  nrarine  policy ;  for  that  was  an 
advantage  calculated  upon  by  the  underwriters  in  fixing  the  amount  of 
the  premium ;  but  here  the  solvency  of  the  debtor  formed  no  basis  of 
the  calculation,  but  only  the  probable  duration  of  his  life.  In  Bird  v. 
Randall,  (besides  the  doubt  of  the  soundness  of  that  decision,)  the 
penalty  was  considered  as  liquidated  damages  to  the  full  extent  of  the 
injury ;  and  the  judgment  recovered  was  considered  as  a  satisfaction  in 
law.  If  in  this  case  the  plaintiffs,  after  recovering  judgment  against 
the  underwriters,  had  attempted  to  sue  Mr.  Pitt's  executors,  the  cases 
would  have  been  more  like.  This  stands  as  the  case  of  a  gratuitous  pay- 
ment by  third  persons  of  the  debt  of  another,  and  not  as  the  satisfaction 
of  a  legal  demand,  nor  upon  a  stipulation  to  receive  it  as  satisfaction  of 
the  present  claim.  It  is  most  like  the  case  of  a  charitable  donation  to 
sufferers  by  fire  who  were  partially  insured. 

Cur.  adv.  vult. 
r*7101      *I^°'^'i  Ellenborough,  C.  J.,  now  delivered  the  judgment  of 
•-        -1  the  court. 

This  was  an  action  of  debt  on  a  policy  of  insurance  on  the  life  of  the 
late  Mr.  Pitt,  effected  by  the  plaintiffs,  who  were  creditors  of  Mr.  Pitt 
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for  the  sum  of  £500.  The  defendants  were  directors  of  the  Pelican 
Life  Insurance  Company,  with  whom  that  insurance  was  effected.  [His 
lordship,  after  stating  the  pleadings  and  the  case,  proceeded] — This 
assurance,  as  every  other  to  which  the  law  gives  effect,  (with  the  excep- 
tions only  which  are  contained  in  the  2d  and  3d  sections  of  the  Stat.  19 
Geo.  II.  c.  27,)  is  in  its  nature  a  contract  of  indemnity,  as  distinguished 
from  a  contract  by  way  of  gaming  or  wagering.  The  interest  which  the 
plaintiffs  had  in  the  life  of  Mr.  Pitt  was  that  of  creditors ;  a  description 
of  interest  which  has  been  held  in  several  late  cases  to  be  an  insurable 
one,  and  not  within  the  prohibition  of  the  Stat.  14  Geo.  III.  o.  48,  §  1. 
That  interest  depended  upon  the  life  of  Mr.  Pitt,  in  respect  of  the  means, 
and  of  the  probability  of  payment  which  the  continuance  of  his  life 
afforded  to  such  creditors,  and  the  probability  of  loss  which  resulted  from 
his  death.  The  event  against  which  the  indemnity  was  sought  by  this 
assurance,  was  substantially  the  expected  consequence  of  his  death  as 
affecting  the  interests  of  these  individuals  assured  in  the  loss  of  their 
debt.  This  action  is,  in  point  of  law,  founded  upon  a  supposed  damni- 
fication of  the  plaintiffs,  occasioned  by  his  death,  existing  and  continu- 
ing to  exist  at  the  time  of  the  action  brought ;  and  being  so  founded,  it 
follows  of  course,  that  if,  before  the  action  was  brought,  the  damage, 
which  was  at  first  supposed  likely  to  result  to  the  creditors  from  the 
death  of  Mr.  Pitt,  were  wholly  obviated  and  prevented  by  the  payment 
of  his  debt  to  them,  the  foundation  of  any  action  on  their  part,  on  the 
ground  of  such  insurance,  fails.  And  it  is  no  objection  to  this  answer, 
that  the  fund  out  of  which  their  debt  was  paid  did  not  (as  was  the  case 
in  the  present  instance)  originally  belong  to  the  executors,  as  a  part  of 
the  assets  of  the  deceased  ;  for  though  it  were  derived  to  them  aliundh, 
the  debt  of  the  testator  was  equally  satisfied  by  them  thereout;  and 
the  damnification  of  the  creditors,  in  respect  of  which  their  action  upon 
the  assurance  contract  is  alone  maintainable,  was  fully  obviated  before 
*their  action  was  brought.  This  is  agreeably  to  the  doctrine  of  r:(c-ii-i 
Lord  Mansfield  in  Hamilton  v.  Mendes,  2  Burr.  1210.  The  L  '  J 
words  of  Lord  Mansfield  are,  "  The  plaintiff's  demand  is  for  an  in- 
demnity ;  his  action,  then,  must  be  founded  upon  the  nature  of  the  dam- 
nification, as  it  really  is  at  the  time  the  action  is  brought.  It  is  repug- 
nant, upon  a  contract  for  indemnity,  to  recover  as  for  a  total  loss,  when 
the  event  has  decided  that  the  damnification  in  truth  is  an  average,  or 
perhaps  no  loss  at  all."  "  Whatever  undoes  the  damnification  in  the 
whole,  or  in  part,  must  operate  upon  the  indemnity  in  the  same  degree. 
It  is  a  contradiction  in  terms,  to  bring  an  action  for  indemnity,  where, 
upon  the  whole  event,  no  damage  has  been  sustained."  Upon  this 
ground,  therefore,  that  the  plaintiffs  had  in  this  case  no  subsisting  cause 
of  action  in  point  of  law,  in  respect  of  their  contract,  regarding  it  as  a 
contract  of  indemnity  at  the  time  of  the  action  brought,  we  are  of  opinion 
that  a  verdict  must  be  entered  for  the  defendants  on  the  first  and  third 
pleas,  notwithstanding  the  finding  in  favour  of  the  plaintiffs  on  the 
second  plea. 
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II.— DALBY   V.    THE    INDIA   AND   LONDON   LIFE 
ASSUKANCE   COMPANY. 

Dec.  2,  1854.— E.      18  Jurist,  1024. 

This  was  an  action  brought  by  the  plaintiff,  suing  on  behalf  of  the 
Anchor  Life  Assurance  Company,  on  a  policy  of  assurance  effected  with 
the  defendants  upon  the  life  of  the  late  Duke  of  Cambridge.  The  de- 
claration, which  was  in  the  usual  form  stated,  inter  alia,  that  the  said 
Anchor  Company  effected  an  assurance  with  the  defendants  in  the  sum 
of  £1000  on  the  life  of  the  duke,  for  the  whole  term  of  his  life,  and  had 
paid  the  prei^iums  thereon ;  that  the  policy  remained  in  force  until  the 
duke  died ;  and  that  at  the  time  of  making  the  policy,  and  thence  until 
the  death  of  the  duke,  the  Anchor  Assurance  Company  was  interested 
in  his  life  to  the  amount  so  insured  thereon  as  aforesaid,  but  the  defen- 
dants had' not  paid  the  said  sum. 

r*719T  *T^s  defendants  pleaded  that  the  said  Anchor  Assurance 
L  "'J  Company  was  not  interested  in  the  life  of  the  duke  in  manner 
and  form  as  alleged,  and  issue  was  joined  thereon. 

The  case  was  tried  before  Cresswell,  J.,  at  the  sittings  after  Michaelmas 
Term,  1851,  and  resulted  in  a  verdict  for  the  plaintiffs. 

After  two  arguments  in  the  Court  of  Common  Pleas,  upon  a  motion 
for  a  new  trial,  the  court  directed  the  verdict  to  be  entered  for  the  de- 
fendants, and  the  case  to  be  treated  as  if  a  bill  of  exceptions  had  been 
tendered  to  the  ruling  of  Cresswell,  J."j  and  the  facts  appearing  on  the 
bill  of  exceptions,  so  far  as  they  are  material,  were  the  following  : — 

The  Anchor  Assurance  Company  had  granted  to  the  Eev.  John 
Wright  four  policies  on  the  life  of  the  Duke  of  Cambridge,  amounting 
together  to  the  sum  of  £3000,  Mr.  Wright  at  that  time  being  interested 
in  the  life  of  the  duke  to  that  amount.  The  said  sum  was  to  be  paid  to 
Mr.  Wright  on  the  death  of  the  duke.  The  Anchor  Company  then 
effected  the  policy  declared  upon  with  the  defendants  for  the  sum  of 
£1000,  by  way  of  cross  or  counter  assurance  to  that  amount,  on  the  said 
life.  Afterwards  Mr.  Wright  surrendered  the  policies  to  the  Anchor 
Company,  in  considei:ation  of  an  annuity  granted  to  him  by  that  Com- 
pany. Three  of  the  policies  were  cancelled,  but  the  one  which  had  been 
effected  with  the  defendants  was  kept  in  force  by  the  payment  of  pre- 
miums on  behalf  of  the  Anchor  Company  until  the  time  of  the  death  of 
the  duke.  The  defendants  had  never  been  informed  of  the  policies 
having  been  surrendered  or  the  annuity  granted.  The  learned  judge 
thereupon  directed  the  jury,  that  upon  the  facts  so  proved,  the  said 
Anchor  Company  was  not  interested  in  the  life  of  the  said  duke,  as 
alleged  in  the  declaration.  This  ruling  was  excepted  to,  and  thereupon 
error  was  brought. 

Bramioell,  Q.  C,  for  the  plaintiff  in  error.— The  question  in  this  case 
is,  Whether  the  Anchor  Assurance  Company  can  by  law  enforce  the  pay- 
ment of  the  sum  insured  with  the  defendants  ?  The  contract  on  the 
face  of  it  is  simple  and  absolute ;  it  is  not  to  make  any  loss  good,  or  to 
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make  compensation,  *but  to  pay  a  sum  of  money  on  the  death  of  r^-r-io-i 
the  party  insured.  Life  assurance  is  a  contrivance  for  accumulat-  L  J 
ing.  The  insured  cannot  to  a  certainty  save  the  sum  which  he  requires, 
as  he  does  not  know  how  long  he  may  live.  He  agrees  to  pay  an  annuity 
as  long  as  he  lives,  if  on  his  death  the  insurer  will  pay  a  certain  sum. 
The  assurance  of  another  man's  life  is  identically  the  same  thing  y  the 
insured  desires  to  be  as  well  off  at  the  death  of  that  man  as  if  he  were 
now  to  realize  the  interest  which  he  has  in  his  life.  No  difference  is 
made  in  the  premiums  whether  the  assurance  be  on  one's  own  life  or  on 
the  life  of  another.  This  is  no  contract  of  indemnity.  The  debt  is  not 
injured,  nor  does  it  become  more  separate  than  it  was  before  assurance. 
[Alderson,  B. — In  fire  and  marine  policies  there  may  be  no  loss,  but 
in  life  policies  the  loss  must  happen.]  And  when  the  loss  does  happen 
in  the  case  of  fire  or  marine  policies,  it  is  the  actual  loss  that  is  to  be 
paid,  and  no  more.  A  life  policy  increases  in  value  as  the  life  goes  on  ; 
not  so  with  other  policies.  Instead  of  being  called  life  assurance,  it 
should  be  money  assurance  dependent  upon  life.  [Parkit,  B. — You 
say  that  it  is  what  it  purports  to  be,  an  engagement  to  pay  a  sum  of 
money  upon  death,  in  consideration  of  the  payment  of  a  certain  annuity. 
Such  an  assurance  as  this  was  perfectly  good  at  common  law.  The  only 
question  arises  under  the  Stat.  14  Geo.  III.  o.  48.]  The  cases  collected 
irfl  Am.  Ins.  277,  show  that  it  was  valid  at  common  law.  In  Cousins  v. 
Nantes,  3  Taunt.  512,  it  was  held  that  at  common  law  wager  policies 
were  valid.  If  it  had  not  been  so,  the  Stat.  19  Geo.  II.  o.  37,  prohibit- 
ing marine  assurance,  "  interest  or  no  interest,  or  without  further  proof 
of  interest  than  the  policy,  or  by  way  of  gaming  or  wagering,"  need  not 
have  been  passed.  This  assurance  being  valid  at  common  law,  has  the 
Stat.  14  Geo.  III.  c.  48,  made  any  difference  ?  It  recites,  "  Whereas  it, 
hath  been  found  by  experience  that  the  making  assurances  on  lives  or 
other  events  wherein  the  insured  shall  have  no  interest,  hath  introduced 
a  mischievous  kind  of  gaming ;"  and  enacts,  by  section  1,  that  « No 
assurance  shall  be  made  by  any  person  on  the  life  of  any  person,  or  on 
any  other  event  whatsoever,  wherein  the  person  for  whose  use,  benefit, 
or  on  whose  account  such  policy  shall  be  made  shall  have  no  interest,  or 
by  gaming  *or  wagering."  Section  2  requires  the  names  of  the  r^-^fA-. 
parties,  interested  to  be  inserted  in  policies ;  and  by' section  3  it  is  ■-  -I 
enacted,  that  •'  in  all  cases  where  the  insured  hath  interest  in  such  life 
or  lives,  event  or  events,  no  greater  sum  shall  be  recovered  or  received 
from  the  insurer  or  insurers  than  the  amount  or  value  of  the  interest  of 
the  insured  in  such  life  or  lives,  or  other  event  or  events."  Now,  there 
is  no  gaming  where  the  interest  exists  at  the  time  of  assurance,  though 
it  may  afterwards  cease ;  and  such  a  case,  therefore,  is  not  within  the 
mischief  contemplated  by  the  statute.  The  3d  section  means  that  the 
insurer  is  not  to  recover  any  larger  sum  than  the  interest  which  he  had 
at  the  time  of  making  the  contract.  If  not,  suppose  I  have  no  interest 
at  the  time  of  contracting,  but  acquire  one  afterwards,  I  may  recover  it 
under  that  section ;  but  it  would  be  by  way  of  gaming,  and  therefore 
prohibited.  It  is  grossly  unjust,  that  if  a  man  owes  me  £1000,  and  I 
insure  his  life,  and  pay  premiums  for  thirty  years,  when  the  policy  has 
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acquired  a  saleable  value,  my  debtor  comes  into  property,  pays  me  the 
debt,  and  I  am  to  receive  nothing  from  the  Assurance  Office.  The  case 
of  Grodsall  V.  Boldero,  9  East,  72,  2  Smith's  L.  C.  157,  is  not  sound  law. 
The  judgment  in  that  ease  assumes  the  whole  question,  and  assumes  it 
improperly,  as  though  life  assurance  must  be  a  contract  of  indemnity  or 
one  of  wagering;  but  assurance  on  a  man's  own  life  is  neither  one  nor 
the  other.  The  only  authority  cited  by  Lord  Ellenborough  is  Hamil- 
ton V.  Mendes,  2  Burr.  1210,  but  that  was  an  action  on  a  marine  policy, 
which  expressly  on  the  face  of  it  stipulated  for  the  case  of  a  loss.  The 
learned  judge  went  so  far  as  to  say  that  the  interest  must  continue  until 
the  commencement  of  the  action.  The  judgment  is  founded  not  on  the 
statute,  but  the  common  law,  as  stated  in  2  Smith's  L.  C.  170,  note. 
The  doctrine  established  by  Godsall  v.  Boldero  is  there  said  to  have  been 
recognised  in  Ex  parte  Andrews,  in  re  Emett,  1  Mad.  573.  There, 
however,  the  insured  got  his  premiums,  and  it  was  a  question  of  trust. 
[  Alderson,  B. — In  that  case  the  creditor  was  m  ade  trustee  for  the  debtor, 
except  as  to  his  interest.]  In  Barber  v.  Morris,  1  Moo.  and  E.  62, 
Lord  Tenderden,  C.  J.,  intimated  an  opinion  that  where  the  interest  had 
r*7l  ^^  ceased,  the  payment-  of  the  policy  could  not  be  enforced.  But 
L  J  *there  it  was  assumed  that  Godsall  v.  Boldero  was  law.  Henson 
V.  Blackwell,  4  Hare,  434,  will  be  relied  upon  by  the  other  side.  [Erle, 
J. — The  judge  there  seems  to  have  thought  that  the  office  need  not  have 
paid,  but  that  if  they  did  so  it  was  as  a  donation.  Godsall  v.  Boldero 
has  prevaded  all  the  cases  upon  the  Subject  until  the  present  time ;  but 
we  are  now  in  a  court  of  error.!  In  Ashley  v.  Ashley,  3  Sim.  149,  it 
was  held,  that  where  a  life  policy  is  assigned,  it  is  not  necessary  that 
the  assignee  should  have  any  interest.  But  the  interest  of  the  assignor 
having  ceased,  the  assignee  who  has  bought  the  policy  cannot  recover, 
if  Godsall  v.  Boldero  be  law. 

Channell,  Serjt.,  for  the  defendants  in  eiror. — The  interest  in  the  life 
of  the  Duke  of  Cambridge  must  have  been  in  the  the  Anchor  Assurance 
Company  at  the  time  of  the  policy,  in  order  that  they  should  recover ; 
and  the  same  interest,  or  one  of  a  similar  character,  must  have  continued 
until  the  death  of  the  duke.  With  regard  to  irC  and  marine  assu- 
rances, the  interest  must  continue  until  the  time  of  the  loss.  (The  Sad- 
dlers' Company  v.  Badcock  and  others,  2  Atk,  554.)  Before  the  Stat.  19 
Geo.  n.  c.  37,  considerable  doubt  existed  whether  a  policy,  « interest  or  no 
interest,"  was  valid ;  it  had  been  held  at  common  law  not  to  be  illegal; 
but  if  not  expressly  stated  to  be  "  interest  or  no  interest,"  it  was  under- 
stood that  the  insured  was  interested,  and  he  was  bound  to  prove  it;  and 
if  his  interest  ceased  before  the  loss  he  could  not  recover.  Godsall  v. 
Boldero  was  decided  by  four  eminent  judges,  and  has  been  adopted  in 
many  subsequent  cases.  Whether  it  is  to  be  supported  on  the  ground 
of  indemnity,  or  of  cesser  of  interest,  it  is  sufficient  for  the  defendants. 
The  decision  was  long  after  the  passing  of  the  Stat.  14  Geo.  III.  o.  48 
and  the  judgment  must  be  understood  as  having  proceeded  upon  it. 
That  statute  may  have  been  declaratory  of  the  common  law.  [Parke, 
B. — The  word  «  declared"  is  not  used  iSi  it,  so  that  it  would  not  affect 
existing  contracts.]    If  it  had  not  beeiet  for  Schvifeiger  and  others  v. 
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Magee,  1  Cooke  and  Alo.  Ir.  Rep.  182,  in  which  the  Court  of  Exchequer 
Chamber  in  Ireland  was  of  opinion  that  an  assurance  without  interest 
was  valid  at  common  law,  I  should  have  said  it  was  illegal,  as  giving  one 
man  an  interest  in  the  *death  of  another.  It  is  open  to  that  r^j-ia-i 
objection,  whether  there  was  no  interest  at  the  time  of  the  policy,  L  J 
or  whether  there  was  interest  then,  and  it  has  ceased.  The  Ist  and  3d 
sections  of  the  14  Geo.  III.  c.  48,  are  to  be  read  together,  and  the  time 
pointed  to  by  the  3d  section  is  the  time  of  recovery.  The  true  construc- 
tion of  the  statute,  which  is  only  applicable  to  an  assurance  by  one  per- 
son on  the  life  of  another,  is,  that  an  assurance  on  the  life  of  a  third 
person  is  to  be  treated  as  a  contract  of  indemnity,  even  if  it  were  not  so 
at  common  law.  If  the  interest  becomes  less,  less  is  to  be  recovered ;  if 
it  is  gone  altogether,  nothing  is  to  be  recovered.  In  Phillips  v.  East- 
wood, Lloyd  and  Goold,  Ir.  Rep.,  temp.  Sugd.  270,  290,  Lord  Chancel- 
lor Sugden  said :  "  As  between  the  Assurance  Office  and  the  insured,  the 
policy  of  assurance  is  only  a  contract  of  indemnity ;  but  as  between  man 
and  man,  it  is  generally  treated  as  an  additional  permament  security." 
In  Humphrey  v.  Arabin,  Lloyd  and  Goold,  Ir.  Rep.,  temp.  Flunk.  818, 
325,  Lord  Chancellor  Flunket  thought  Lord  EUenborough's  view  was 
supported  by  the  statute. 

BramweU,  in  reply. — The  effect  of  the  argument  on  the  other  side  is, 
that  the  Stat.  14  Geo.  III.  o.  48,  not  only  prohibits  classes  of  contracts 
which  were  lawful  before,  but  alters  the  effect  of  others  which  are  still 
lawful.  The  title  of  the  act  is,  «  An  act  for  Regulating  Assurances  upon 
Lives,  and  for  prohibiting  all  such  assurances,  except  in  cases  where  the 
persons  insuring  shall  have  an  interest  in  the  life  or  death  of  the  persons 
insured."  The  gaming  would  be  committed  at  the  time  when  the  assur- 
ance was  effected.  Section  1,  standing  alone,  prohibits  assurances  where 
there  is  no  interest,  but  would  allow  them  to  be  made  for  £1000,  although 
the  interest  was  only  £100.  The  3d  section,  however,  prevents  that, 
by  qualifying  the  1st  section  to  that  extent.  The  word  "  hath,"  in  the 
3d  section,  means  «  at  the  time  of  effecting  the  policy." 

WiGHTMAN,  J. — Althoargh  the  interest  should  be  reduced  from  £1000 
to  £100,  yet  the  premiums  would  be  paid  as  upon  £1000,  and  so  there 
is  no  reciprocity. 

*Parke,  B. — ^You  say  the  whole  thing  is  fixed  at  the  time  of  ^71^-1 
assurance.  The  question  is  one  of  great  importance.  If  we  L  J 
think  the  interest  ought  to  have  continued,  we  will  hear  counsel  again 
on  the  point,  whether  the  bill  of  exceptions  shows  that  the  interest  actu- 
ally did  continue. 

Cur.  adv.  vult. 

Parke  B.,  now  delivered  the  following  judgment. — This  case  comes 
before  us  on  a  bill  of  exceptions  to  the  ruling  of  my  Brother  Cresswell 
at  Nisi  Prius.  We  learn  that  on  the  trial  he  reserved  the  important 
point  which  arose  in  it  for  the  consideration  of  the  Court  of  Common 
Pleas ;  that  when  it  came  on  for  discussion  it  was  thought  right  to  put 
it  on  the  record  in  the  shape  of  a  bill  of  exceptions,  that  it  might  be 
carried,  if  it  should  be  thought  proper,  to  the  highest  tribunal;  and  we 
have  now,  after  a  very  able  argument  on  both  sides,  to  dispose  of  it  in 
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this  Court  of  Error.  It  is  an  action  on  what  is  usually  termed  a  policy 
of  life  assurance,  brought  by  the  plaintiff,  as  a  trustee  for  the  Anchor 
Life  Assurance  Company,  upon  a  policy  for  £1000,  on  the  life  of  his 
late  royal  highness  the  Duke  of  Cambridge.  The  Anchor  Life  Assur- 
ance Company  had  insured  the  duke's  life  in  four  separate  policies, — 
two  for  £1000,  and  two  for  £500  each, — granted  by  that  company  to  a 
Mr.  "Wright.  In  consequence  of  a  resolution  of  their  directors  they 
determined  to  limit  their  assurances  to  £2000  on  one  life ;  and  this 
assurance  exceeding  it,  they  effected  a  policy  with  the  defendants  for 
£1000  by  way  of  counter-assurance.  At  the  time  this  policy  was  sub- 
scribed by  the  defendants,  the  Anchor  Company  had  unquestionably  an 
insurable  interest  to  the  full  amount.  Afterwards  an  arrangement  was 
made  between  the  office  and  Mr.  Wright,  for  the  former  to  grant  an 
annuity  to  Mr.  Wright  and  his  wife,  in  consideration  of  a  sum  of  money, 
and  of  the  delivering  up  the  three  policies  to  be  cancelled,  which  was 
done ;  but  one  of  the  directors  kept  the  present  policy  on  foot  by  the 
payment  of  the  premiums  till  the  duke's  death.  It  may  be  conceded, 
for  the  purpose  of  the  present  argument,  that  these  transactions  between 
Mr.  Wright  and  the  office  totally  put  an  end  to  that  interest  which  the 
j-^^,  Q-.  Anchor  *Company  had  when  the  policy  was  effected,  and  in  re- 
L  J  spect  of  which  it  was  effected,  and  that  at  the  time  of  the  duke's 
death,  and  up  to  the  commencement  of  the  suit,  the  petitioner  had  no 
interest  whatever.  This  raises  the  very  important  question.  Whether, 
under  these  circumstances,  the  assurance  was  void,  and  nothing  could 
be  recovered  thereon  ?  If  the  court  had  thought  some  interest  at  the 
time  of  the  duke's  death  was  necessary  to  make  the  policy  valid,  the 
facts  attending  the  keeping  up  of  the  policy  would  have  undergone  fur- 
ther discussion.  There  is  the  usual  averment  in  the  declaration,  that 
at  the  time  of  the  making  of  the  policy,  and  thence  until  the  death  of 
the  duke,  the  Anchor  Life  Assurance  Company  was  interested  in  the 
life  of  the  duke;  and  a  plea  that  they  were  not  interested  modo  etformd, 
which  traverse  makes  it  unnecessary  to  prove  more  than  the  interest  at 
the  time  of  making  the  policy,  if  that  interest  was  sufficient  to  make  it 
valid  in  point  of  law.  (Lush  v.  Enssell,  5  Bxoh.  203.)  We  are  all  of 
opinion  that  it  was  sufficient,  and  but  for  the  case  of  Godsall  v.  Boldero, 
should  have  felt  no  doubt  upon  the  question.  The  contract  commonly 
called  "  life  assurance,"  when  properly  considered,  is  a  mere  contract  to 
pay  a  certain  sum  of  money  on  the  death  of  a  person,  in  consideration  of 
the  due  payment  of  a  certain  annuity  for  his  life,  the  amount  of  the  an- 
nuity being  calculated  in  the  first  instance  according  to  the  probable 
duration  of  the  life ;  and  when  once  fixed  it  is  constant  and  invariable. 
The  stipulated  amount  of  annuity  is  to  be  uniformly  paid  on  one  side, 
and  the  sum  to  be  paid  in  the  event  of  death  is  always  (except  where 
bonuses  have  been  given  by  prosperous  offices)  the  same  on  the  other. 
This  species  of  assurance  in  no  way  resembles  a  contract  of  indemnity. 
A  policy  of  assurance  against  fire  and  against  marine  risks  are  both  pro- 
perly contracts  of  indemnity,  the  insurer  engaging  to  make  good  certain 
limited  amounts,  the  losses  sustained  by  the  insured  in  their  buildings, 
ships,  and  effects.     Policies  on  maritime  risks  were  afterwards  used  im- 
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properly,  and  made  mere  wagers  on  the  happening  of  those  perils.  This 
practice  was  limited  by  the  19  Geo.  II.  c.  37,  and  put  an  end  to  in  all 
except  a  few  cases ;  but  at  common  law,  before  this  statute,  with  respect 
to  maritime  risks,  and  the  14  Geo.  III.  c.  48,  as  to  assurances  on  lives, 
it  is  perfectly  clear  *that  all  contracts  for  wager  policies  and  ri^i-j-iQ-, 
wagers  which  were  not  contrary  to  the  policy  of  the  law  were  L  J 
legal  contracts ;  and  so  it  is  stated  by  the  court  in  the  report  of  Cousins 
V.  Nantes,  3  Taunt.  513,  to  have  been  solemnly  determined  in  the  case 
of  Lucena  v.  Crawfurd,  without  even  a  difference  of  opinion  among  the 
judges.  To  a  like  effect  was  the  decision  of  the  Court  of  Error  in  Ire- 
land, before  all  the  judges  except  three,  in  Schweiger  v.  Magee,  1  Cooke 
and  Ale.  Ir.  Rep.  182,  that  the  assurance  was  legal  at  common  law. 
Their  contract,  therefore,  in  this  case  to  pay  the  fixed  sum  of  £1000  on 
the  death  of  the  late  Duke  of  Cambridge  would  have  been  unquestion- 
ably legal  at  common  law,  whether  the  plaintiff  had  an  interest  therein 
or  not;  and  the  sole  question  is,  Whether  this  policy  was  rendered  ille- 
gal and  void  by  the  provisions  of  Stat.  14  Geo.  III.  c.  48  ?  This  depends 
upon  its  true  construction.  The  statute  recites  that  the  making  assur- 
ances on  lives  and  other  events,  wherein  the  insured  shall  have  no  inte- 
rest, hath  introduced  a  mischievous  kind  of  gaming,  and  for  the  remedy 
thereof  it  enacts,  that  no  assurances  shall  be  made  by  any  one  on  the 
life  or  lives  of  any  person  or  persons,  or  on  any  other  events  whatsoever, 
wherein  the  person  or  persons  for  whose  use  and  benefit  or  on  whose 
account  such  policy  shall  be.  made  shall  have  no  interest,  or  by  way  of 
gaming  or  wagering  j  and  that  every  assurance  made  contrary  to  the  true 
intent  and  meaning  thereof  shall  be  null  and  void,  to  all  intents  and 
purposes  whatsoever.  As  the  Anchor  Assurance  Company  had  unques- 
tiohably  an  interest  in  the  continuance  of  the  life  of  the  Duke  of  Cam- 
bridge, and  that  to  the  amount  of  £1000,  because  they  had  bound  them- 
selves to  pay  a  sum  of  £1000  to  Mr.  Wright  on  that  event,  the  policy 
effected  by  them  with  the  defendants  was  certainly  legal  and  valid,  and 
the  plaintiff,  without  the  slightest  doubt,  could  have  recovered  the  full 
amount  if  there  were  no  other  provision  in  the  act.  This  contract  is 
good  at  common  law,  and  certainly  not  avoided  by  the  1st  clause  of  the 
14  Geo.  III.  c.  48.  This  section,  it  is  to  be  observed,  does  not  provide 
for  any  particular  amount  of  interest.  According  to  it,  if  there  was  any 
interest,  however  small,  the  policy  would  not  be  avoided.  The  question 
arises  on  the  3d  clause ;  it  is  as  follows  : — "  And  be  it  further  enacted, 
that  in  *all  cases  where  the  insured  hath  interest  in  such  life  or  p^it^on-i 
lives,  event  or  events,  no  greater  sum  shall  be  recovered  or  re-  L  J 
ceived  from  the  insurer  or  insurers  than  the  amount  or  value  of  the  inte- 
rest of  the  insured  in  such  life  or  lives,  or  other  event  or  events."  Now, 
what  is  the  meaning  of  this  provision  ?  On  the  part  of  the  plaintiff  it  is 
said  it  means  only  that  in  all  cases  in  which  the  party  insuring  has  an 
interest  when  he  effects  the  policy,  his  right  to  recover  and  receive  is  to 
be  limited  to  that  amount ;  otherwise,  under  colour  of  a  small  interest,  a 
wagering  policy  might  be  made  to  a  large  amount,  as  it  might  if  the  1st 
clause  stood  alone.  The  right  to  recover,  therefore,  is  limited  to  the 
amount  of  the  interest  at  the  time  of  effecting  the  policy  j  upon  that 
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value  the  insured  must  have  the  amount  of  premium  calculated ;  if  he 
states  it  truly,  no  difficulty  can  occur ;  he  pays,  in  the  annuity  for  life, 
the  fair  value  of  the  sum  payable  on  death.  If  he  misrepresents  by 
overrating  the  value  of  the  interest,  it  is  his  own  fault  in  paying  more 
in  the  way  of  annuity  than  he  ought,  and  he  can  recover  only  the  trae 
value  of  the  interest  in  respect  of  which  he  effected  the  policy,  but  that 
value  he  can  recover.  Thus  the  liability  of  the  insiircr  becomes  con- 
stant and  uniform,  to  pay  an  unvarying  sum  on  the  death  of  the  cestui 
que  vie,  in  consideration  of  an  unvarying  and  uniform  premium  paid  by 
the  insured.  The  bargain  is  fixed  as  to  amount  on  both  sides.  This 
construction  is  effected  by  reading  the  word  "hath"  as  referring  to  the 
time  of  effecting  the  policy.  By  the  1st  section  the  insured  is  prohibited 
from  effecting  an  assurance  on  a  life,  or  on  an  event  wherein  he  "  shall 
have"  no  interest,  that  is,  at  the  time  of  insuring;  and  then  the  3d  sec- 
tion requires  that  he  shall  recover  only  the  interest  that  he  "  hath ;"  if 
he  has  an  interest  when  the  policy  is  made,  l^e  is  not  wagering  or  gam- 
ing, and  the  prohibition  of  the  statute  does  not  apply  to  his  case.  Had 
the  3d  section  provided  that  no  more  than  the  amount  or  value  of  the 
interest  should  be  insured,  a  question  might  have  been  raised,  whether, 
if  the  assurance  had  been  for  a  larger  amount,  the  whole  would  not  have 
been  void ;  but  the  prohibition  to  recover  or  receive  more  than  that 
amount  obviates  any  difficulty  on  that  head.  On  the  other  hand,  the 
defendants  contend  that  the  meaning  of  this  section  is,  that  he  shall  re- 
r*791 1  "o^^'"  *"''  more  than  the  value  of  the  interest  which  he  has  at 
L  "^  J  the  time  of  the  recovery,  or  receive  no  more  than  its  value  at  the 
time  of  the  receipt.  The  words  must  be  altered  materially  to  limit  the 
sum  to  be  recovered  to  the  value  at  the  time  of  the  death,  or  if  payable 
at  a  time  after  death,  then  when  the  cause  of  action  accrues.  But  there 
is  the  most  serious  objection  to  any  of  these  constructions.  It  is,  that 
the  written  contract,  which,  for  the  reasons  given  before,  is  not  a  wager- 
ing contract,  but  a  valid  one,  permitted  by  the  statute,  and  very  clear  in 
its  language,  is  by  this  mode  of  construction  completely  altered  in  its 
terms  and  effect.  It  is  no  longer  a  contract  to  pay  a  certain  sum  on  the 
value  of  a  then  existing  interest  in  the  event  of  death,  in  consideration 
of  a  fixed  annuity,  calculated  with  reference  to  that  sum,  but  a  contract 
to  pay,  contrary  to  its  express  words,  a  varying  sum,  according  to  the 
alteration  of  the  value  of  that  interest  at  the  time  of  death,  or  the  accrual 
of  the  cause  of  action,  or  the  time  of  the  verdict  or  execution,  and  yet 
the  price  or  the  premium  to  be  paid  is  fixed,  calculated  on  the  original 
fixed  value,  and  is  unvarying,  so  that  the  insured  is  obliged  to  pay  a 
certain  premium  every  year,  calculated  on  the  value  of  his  interest  at 
the  time  of  the  policy,  in  order  to  have  a  right  to  recover  an  uncertain 
sum,  namely,  that  which  happens  to  be  the  value  of  the  interest  at  the 
time  of  the  death  or  afterwards,  or  at  the  time  of  the  verdict.  He  has 
not,  therefore,  a  sum  certain,  which  he  stipulated  for  and  bought  with 
a  certain  annuity,  but  it  may  be  a  much  less  sum,  or  even  none  at  all. 
This  seems  to  us  so  contrary  to  practice  and  fair  dealing  and  common 
honesty,  that  this  construction  cannot,  we  think,  be  put  upon  this  sec- 
tion.    We  should,  therefore,  have  no  hesitation,  if  the  question  were 
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res  Integra,  in  putting  the  much  more  reasonable  construction  on  the 
statute,  that  if  there  is  an  interest  at  the  time  of  the  policy  it  is  not  a 
■wagering  policy,  and  the  true  value  of  that  interest  may  be  recovered, 
in  exact  conformity  with  the  words  of  the  contract  itself.  The  only 
effect  of  the  statute  is  to  make  the  insured  value  his  interest  at  its  true 
amount  when  he  makes  the  contract.  But  it  is  said  that  the  case  of 
Godsall  V.  Boldero  has  concluded  this  question.  Upon  considering  this 
case,  it  is  certain  that  Lord  EUenborough  decided  it  upon  the  assump- 
tion that  a  life  policy  *was  in  its  nature  a  contract  of  indemnity,  r^yno-i 
as  policies  on  marine  risks  and  against  fire  undoubtedly  are ;  and  L  "'"'-' 
that  the  action  was,  in  point  of  law,  founded  on  the  supposed  damnifica- 
tion occasioned  by  the  death  of  the  debtor  existing  at  the  time  of  the 
action  brought,  and  his  lordship  relied  upon  the  decision  of  Lord  Mans- 
field in  Hamilton  v.  Mendes,  2  Burr.  1210,  that  the  plaintiff's  demand 
was  for  an  indemnity  only.  Lord  Mansfield  was  speaking  of  a  policy 
against  marine  risks,  which  is  in  its  terms  a  contract  for  indemnity  only. 
But  that  is  not  of  the  nature  of  what  is  termed  an  assurance  for  life ;  it 
really  is  what  it  is  on  the  face  of  it, — a  contract  to  pay  a  certain  sum  in 
the  event  of  death ;  it  is  valid  at  common  law,  and,  if  it  is  made  by  a 
person  having  an  interest  in  the  duration  of  the  life,  is  not  prohibited 
by  the  Stat.  14  Geo.  III.  c.  48.  But  though  we  are  quite  satisfied  that 
the  case  of  Godsall  v.  Boldero  was  founded  on  a  mistaken  analogy,  and 
wrong,  we  should  hesitate  to  overrule  it,  though  sitting  in  a  court  of 
error,  if  it  had  been  constantly  approved  and  followed,  and  not  ques- 
tioned, though  many  opportunities  had  been  offered  to  question  it.  It 
was  stated  that  it  had  not  been  disputed  in  practice,  and  had  been  cited 
by  several  eminent  judges  as  established  law.  The  judgment  itself  was 
not  and  could  not  be  questioned  in  a  court  of  error,  for  one  of  the  issues, 
nil  debet,  was  found  for  the  defendant.  Since  that  case  we  know  prac- 
tically— and  that  circumstance  is  mentioned  by  some  of  the  judges  in 
the  cases  hereafter  referred  to — that  the  assurance  offices,  generally 
speaking,  have  not  availed  themselves  of  the  decision,  as  they  found  it 
very  injurious  to  their  interests  to  do  so ;  they  have,  therefore,  generally 
speaking,  paid  the  amount  of  their  life  assurances,  so  that  the  number 
of  cases  in  which  it  could  be  questioned  is  probably  very  small  indeed ; 
and  it  may  be  truly  said,  instead  of  the  decision  in  Godsall  v.  Boldero 
being  uniformly  acquiesced  in  and  acted  upon,  it  has  been  uniformly 
disregarded.  Then  as  to  the  cases,  there  is  no  case  at  law  except  that 
of  Barber  v.  Morris,  1  Moo.  and  R.  62,  in  which  the  case  of  Godsall  v. 
Boldero  was  accidentally  noticed  as  proving  it  to  be  necessary  that  the 
interest  should  continue  till  the  death  of  the  cestui  que  vie.  It  was 
proved  in  that  case  to  be  the  practice  of  the  particular  office  in  which 
that  assurance  ^was  made,  to  pay  the  sums  insured  without  in-  ntjnn-, 
quiry  as  to  the  existence  of  an  insurable  interest;  and  on  that  L  J 
account  it  was  held  that  the  policy,  though  in  that  case  the  interest  had 
ceased,  was  a  valuable  policy,  and  the  plaintiff  could  not  recover  on  the 
ground  that  the  defendant,  the  vendor  of  it,  was  guilty  of  fraudulent 
concealment  in  not  disclosing  that  the  interest  had  ceased.  This  was 
the  point  of  the  case ;  and  though  there  was  a  dictum  of  Lord  Tenterden 
September,  1858. — 32 
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that  the  payment  of  the  sum  insured  could  not  be  enforced,  it  was  not 
at  all  necessary  to  the  decision  of  the  case.  The  other  cases  cited  on 
the  argument  in  this  case  were  cases  in  equity,  where  the  propriety  of 
the  decision  of  the  case  of  Godsall  v.  Boldero  did  not  come  in  question. 
The  questions  arose  as  to  the  right  of  the  creditor  and  debtor  inter  se, 
where  the  offices  had  paid  the  value  of  a  policy.  Humphrey  v.  Arabin, 
Lloyd  and  Goold,  Ir.  Kep.  temp.  Plunk.  318 ;  Henson  v.  Blackwell,  4 
Hare,  434,  cor.  Wigram,  V.  C.  In  Phillips  v.  Eastwood,  Lloyd  and 
Groold,  Ir.  Rep.,  temp.  Sugd.  281,  the  point  decided  was,  that  a  life 
policy  as  a  security  for  a  debt  passed  under  a  will  bequeathing  debts, 
the  lord  chancellor  stating  that  the  offices  found  it  not  for  their  benefit 
to  act  on  the  rigid  rule  of  Godsall  v.  Boldero.  In  these  cases  the  different 
judges  concerned  in  them  do  not  dispute,  some,  indeed,  appear  to  ap- 
prove of,  the  case  of  Godsall  v.  Boldero  j  but  it  was  not  material  "in  any 
to  controvert  it,  and  the  questions  to  be  decided  were  quite  independent 
of  the  authority  of  that  case.  We  do  not  think  we  ought  to  feel  our- 
selves bound  by  the  authority  of  this  case,  which  itself  could  not  be 
questioned  by  writ  of  error,  and  so  few,  if  any,  subsequent  cases  have 
arisen  in  which  the  soundness  of  the  principle  could  be  made  the  sub- 
ject of  judicial  inquiry  J  and  in  practice,  it  may  be  said  that  it  has  been 
constantly  disregarded.  The  judgment  will  therefore  be  reversed,  and 
a  venire  de  novo  issue. 

Judgment  accordingly. 


r*'794.1  *Whether  the  case  of  Godsall  v.  Boldero  was  otherwise  rightly  de- 
>-  J  cided  or  not,  it  may  be  doubted  whether  the  judgment  did  not  go  too 
far  in  restricting  the  claim  of  the  plaintiff  to  the  interest  he  had  in  Mr.  Pitt's 
life  at  the  date  of  the  action  being  brought.  Possessing  as  he  did  an  interest  in 
Mr.  Pitt's  life  down  to  the  date  of  his  death,  it  would  rather  seem  that  he  was 
entitled  to  recover  the  amount  of  his  interest  as  at  the  date  of  the  death,  and 
that  the  circumstance  of  a  third  party  having  paid  the  debt  after  Mr.  Pitt's 
death,  ought  not  to  have  prevented  his  recovering  the  amount  assured.  The 
purpose  of  the  statute  seems  to  have  been  to  prevent  a  party  holding  an  assu- 
rance on  the  life  of  another  when  he  had  no  interest  depending  on  the  life.  If, 
however,  the  party  retain  his  interest  down  to  the  death  of  the  party  whose  life 
is  assured,  the  object  of  the  statute  seems  to  be  satisfied.  In  the  recent  case, 
however,  effect  was  given  neither  to  this  middle  view,  nor  to  the  view  adopted 
by  the  Court  of  Queen's  Bench,  and  it  was  held  that  the  third  section  of  the  sta- 
tute was  to  be  taken  in  connexion  with  the  first  section ;  and  that  a  party 
effecting  an  assurance  upon  the  life  of  another  was  entitled  to  recover  whatever 
amount  of  interest  he  had  in  the  life  at  the  date  of  effecting  the  assurance, 
although  the  day  after  effecting  it  his  interest  might  have  entirely  ceased.  It 
may  be  doubted  whether  such  a  result  was  intended  by  the  legislature  in  passing 
the  act.  It  may  rather  be  thought  that  the  true  object  of  the  statute  was  to  pre- 
vent any  party  not  merely  effecting,  but  also  holding  a  policy  of  assurance  on 
the  life  of  another  when  he  had  no  interest  in  the  life.  To  effect  an  assurance 
one  day  having  an  interest,  and  to  hold  it  the  following  day  without  an  interest, 
has  rather  the  appearance  of  being  an  evasion  of  the  statute.  If,  therefore,  the 
construction  recently  put  upon  the  statute  be  the  right  one,  it  will  be  for  the 
legislature  to  consider  whether  the  statute  ought  not  to  be  amended  so  as  to  pre- 
vent any  one  holding  a  policy  of  assurance  upon  the  life  of  another  when  he  has 
no  interest  in  the  life.  Public  policy  would  seem  to  point  to  such  a  limitation 
iu  the  law  of  life  assurance. 
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*THE  INTEREST  WHICH  A  PARTY  EFFECTING  AN  ASSURANCE  ON 
THE  LIFE  OF  ANOTHER  HAS  IN  THE  LIFE  ASSURED  MUST  BE 
A  PECUNIARY  INTEREST. 

HALFORD   V.    KYMER. 


[*725] 


May,  4,  1830.— E.     10  B.  &  C.  T24.     Eng.  Com.  Law  Reps.,  vol.  21. 

This  was  an  action  of  covenant  on  a  policy  of  insurance,  dated  tbe 
13th  of  February,  1826,  whereby  the  directors  of  the  Asylum  Life  In- 
surance Company  agreed  with  the  plaintiff  to  insure  the  life  of  Robert 
Bargrave  Halford,  the  son  of  the  plaintiff,  in  the  sum  of  £5000  for  the 
term  of  two  years,  and  covenanted,  that  if  Robert  Bargrave  Halford 
should  die  at  any  time  within  the  term  of  two  years,  to  be  computed 
from  the  day  of  the  date  of  that  policy,  the  funds  of  the  company  should 
be  liable  to  pay,  within  six  calendar  months  after  proof  of  the  death  of 
the  said  Robert  Bargrave  Halford  within  the  said  term  of  two  years, 
unto  the  said  Richard  Halford,  his  executors,  &c.,  the  sum  of  £5000. 

Plea,  first,  that  at  the  time  of  making  the  policy  in  the  declaration 
mentioned,  the  plaintiff  was  not  interested  in  the  life  of  the  said  Robert 
Bargrave  Halford.  Secondly,  that  at  the  time  of  the  death  of  the  said 
Robert  Bargrave  Halford,  the  plaintiff  was  not  interested  in  his  life. 

At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  Middlesex  sittings 
after  last  term,  it  appeared  from  the  statement  of  the  plaintiff's  counsel, 
that  «  by  a  settlement,  dated  the  18th  of  May,  1805,  made  on  the  mar- 
riage of  the  plaintiff  with  S.  T.  Bargrave,  the  sum  of  £8000,  and  also 
the  moneys  to  arise  from  the  sale  of  certain  freehold  and  leasehold 
estates,  were  settled,  after  and  subject  to  the  trusts  for  the  plaintiff  and 
his  wife  successively  during  their  lives,  in  trust  for  the  children  or  child 
of  the  said  marriage,  according  to  the  appointment  of  the  said  plaintiff, 
and  of  his  said  wife,  as  therein  mentioned ;  and  in  default  of  appoint- 
ment, if  there  should  be  but  one  child  of  the  said  marriage,  then  in  trust 
for  such  child,  to  become  a  vested  interest  in  such  child,  if  a  son,  at  the 
age  of  twenty-one  years ;  *and  if  no  child  of  the  said  marriage,  r-^i-^nf.-, 
or  issue  of  such  child,  should  became  entitled  to  the  vested  in-  L  -1 
terest  in  the  said  trust  moneys,  then  upon  such  trusts  as  the  said  S.  T, 
Bargrave  should  appoint ;  and  in  default  of  her  appointment,  in  trust  for 
her  next  of  kin  as  if  she  had  died  intestate  and  unmarried."  There 
was  only  one  child  of  the  marriage,  namely,  Robert  Bargrave  Halford ; 
and  the  marriage  of  the  plaintiff  with  the  said  S.  T.  Bargrave  having 
been  dissolved  by  act  of  parliament,  the  plaintiff  married  again,  and 
effected  the  policy  in  question  to  provide  against  the  death  of  his  son, 
Robert  Bargrave  Halford,  before  he  attained  the  age  of  twenty-one.  The 
said  Robert  Bargrave  Halford  did  attain  the  age  of  twenty-one  years  on 
the  2d  of  June,  1827,  and  on  the  5th  of  January,  1828,  made  his  will, 
and  thereby  gave  all  his  real  and  personal  estate  to  the  plaintiff  his 
father,  and  appointed  him  sole  executor,  and  died  on  the  11th  of  January, 
1828.  The  plaintiff,  on  the  17th  of  July,  1828,  proved  his  son's  will 
in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury.     Upon  this 
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statement  of  facts,  Lord  Tenterden  was  of  opinion  that  the  plaintiff,  not 
having  any  pecuniary  interest  in  the  life  of  his  son  at  the  time  when  he 
effected  the  policy,  the  same  was  void  by  the  Statute  14  Geo.  III.  c. 
48,  §  3,  and  he  nonsuited  the  plaintiff,  but  reserved  liberty  to  him  to 
move  to  enter  a  verdict  if  the  court  should  be  of  opinion  that  he  had  an 
insurable  interest. 

F.  Pollock  now  moved  accordingly. — It  is'  quite  clear  that,  but  for  the 
Statute  14  Geo.  III.  c.  48,  this  policy  would  be  available.  That  Statute, 
by  sect.  1,  enacts,  "  that  no  insurance  shall  be  made  by  any  person  or 
persons  on  the  life  of  any  person  or  persons,  or  on  any  event  or  events 
whatsoever,  wherein  the  person  for  whose  use,  benefit,  or  on  whose 
account  such  policy  shall  be  made,  shall  have  no  interest,  or  by 
way  of  gaming  or  wagering;  and  that  every  insurance  made  contrary  to 
the  true  intent  and  meaning  thereof  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever."  Now,  the  plaintiff  clearly  had  an  interest  in 
the  life  of  his  son,  for  he  might  reasonably  expect  that  the  latter  would 
reimburse  him  the  expenses  of  his  maintenance  and  education.  This 
p;^„p„-,  clearly  .was  not  a  *wagering  policy  within  the  meaning  of  that 
L  J  clause.  It  is  true  that  the  third  section  enacts,  "  that  in  all 
cases  where  the  assured  hath  interest  in  such  life  or  lives,  event  or  events, 
no  greater  sum  shall  be  recovered  or  received  from  the  insurer  than  the 
amount  or  value  of  the  interest  insured  on  such  life  or  lives,  or  other 
event  or  events."  It  is  clear  that  a  man  may  effect  an  insurance  on  his 
own  life,  although  he  may  have  no  pecuniary  interest  depending  on  it, 
and  although  his  own  income  may  be  of  the  most  ample  kind,  not  de- 
pending on  his  own  exertions  or  on  any  contingency;  and  if  that  be  so, 
upon  what  principle  can  it  be  said  that  he  cannot  have  an  insurable  in- 
terest in  the  life  of  his  son  or  his  wife  ?  If  a  man  be  deprived  of  the 
comfort,  society,  and  assistance  of  his  wife  by  the  misconduct  of  another, 
he  may  recover  damages  for  that  loss.  So,  if  he  be  deprived  of  the  ser- 
vices of  his  daughter  by  her  seduction,  or  if  he  lose  the  assistance  of  any 
other  member  of  his  family  by  the  wrongful  act  of  another,  he  may 
maintain  an  action  for  damages.  Surely  the  law,  which  gives  a  man  a 
right  of  action  for  the  wrongful  act  of  another,  by  which  he  is  deprived 
of  the  assistance  of  his  wife,  daughter,  or  servant,  will  not  prevent  him 
from  protecting  himself  against  that  casualty  which  for  ever  deprives 
him  of  that  assistance.  [Batley,  J. — Id  Innes  v.  The  Equitable 
Assurance  Company,  (which  was  tried  before  Lord  Kenyon,)  the  plain- 
tiff had  effected  a  policy  on  the  life  of  his  daughter.  In  order  to  show 
that  he  had  an  interest,  he  produced  a  paper,  purporting  to  be  a  will,  by 
which  it  appeared  that  he  was  entitled  to  the  sum  of  £1000  in  the  event 
of  his  daughter  dying  under  the  age  of  twenty-one.  One  Gardiner  swore 
that  he  was  a  subscribing  witness  to  the  will,  and  that  it  was  made  at 
Glasgow,  and  that  he  was  acquainted  with  the  other  subscribing  witnesses; 
but  another  of  those  witnesses  stated,  that  it  was  not  made  at  Glasgow, 
but  by  a  schoolmaster  in  the  borough.  Inness  was  tried,  convicted,  and 
executed  for  the  forgery,  and  Gardiner,  who  had  sworn  that  the  will  was 
made  at  Glasgow,  was  convicted  of  perjury.]  [Lord  Tenterden,  C. 
J. — It  was  in  effect  admitted,  in  that  case,  that  it  was  necessary  to  prove 
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that  the  father  had  a  pecuniary  interest  in  the  life  of  his  daughter, 
otherwise  there  would  have  been  no  occasion  to  go  into  the  question  as 
to  the  will ;  *and  unless  it  were  a  fact  material  in  the  case,  the  r^tcyno-i 
witness  could  not  have  been  convicted  of  perjury.]  That  was  L  J 
only  a  Nisi  Frius  case.  But  a  father  has  a  legal  interest  in  the  life  of 
his  son  sufficient  to  entitle  him  to  insure.  By  the  statute  of  Elizabeth, 
if  a  father  become  poor  in  his  old  age,  and  his  son  be  capable  of  main- 
taining him,  he  is  bound  to  do  so.  Now,  why  does  a  man  insure  the  life 
of  his  debtor  ?  Because  the  death  of  his  debtor  diminishes  the  chance 
of  his  being  paid.  So,  if  a  son  dies,  the  chance  of  the  father  being 
maintained  in  poverty  and  old  age  is  diminished.  [Baylet,  J. — The 
parish  is  bound  to  maintain  him,  and  it  is  indifferent  to  him  whether  he 
be  maintained  by  the  parish  or  his  son.]  The  amount  of  maintenance 
which  a  parish  must  afford  may,  in  many  cases,  be  much  less  than  that 
which  a  son  would  be  ordered  to  pay.  Besides,  a  father  may  have  a 
claim  on  his  son,  when  he  has  no  claim  on  the  parish.  He  may  not  be 
able  to  show  his  settlement  in  the  parish  from  which  he  claims  relief. 
In  that  case  the  life  of  his  son  would  be  of  importance  to  him,  as  afford- 
ing him  the  certainty  of  having  a  comfortable  provision.  The  word 
"interest"  in  the  act  of  parliament  is  not  to  be  confined  in  construction 
to  pecuniary  interest,  but  may  be  taken  to  mean  legal  interest ;  and  the 
third  section,  which  allows  the  insured  to  recover  to  the  amount  or  value 
of  his  interest,  shows  that  the  law  would  recognise  an  interest  of  any 
kind,  provided  a  value  can  be  set  upon  it. 

Lord  Tentebden,  C.  J. — I  retain  the  opinion  which  I  expressed  at 
the  trial,  that  the  word  interest  in  this  statute  means  pecuniary  interest. 

Baylet,  J It  is  enacted  by  the  third  section,  "  that  no  greater  sum 

shall  be  recovered  than  the  amount  of  the  value  of  the  interest  of  the 
insured  in  the  life  or  lives."  Now,  what  was  the  amount'or  value  of  the 
interest  of  the  party  insuring  in  this  case  ? — Not  one  farthing  certainly. 
It  has  been  said  that  there  are  numerous  instances  in  which  a  father  has 
effected  an  insurance  on  the  life  of  his  son.  If  a  father,  wishing  to  give 
his  son  some  property  to  dispose  of,  make  an  insurance  on  his  son's  life 
in  his  (the  son's)  name,  not  for  his  (the  father's)  own  benefit,  *but  r^nnn-, 
for  the  benefit  of  his  son,  there  is  no  law  to  prevent  his  doing  so ;  L  J 
but  that  is  a  transaction  quite  different  from  the  present;  and  if  a  notion 
prevails  that  such  an  insurance  as  the  one  in  question  is  valid,  the  sooner 
it  is  corrected  the  better. 

LiTTLEDALE  and  Parke,  Js.,  concurred. 

Rule  refused. 


A  PARTY  EFFECTING  A  LIFE  ASSURANCE  IS  BOUND  TO  COMMUNICATE  TO 
THE  ASSURER  ALL  MATERIAL  FACTS  WITHIN  HIS  KNOWLEDGE  TOUCH- 
ING   THE    SUBJECT-MATTER   OF   THE  ASSURANCE,   AND  IT   IS   A  JURY 
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QUESTION  WHETHER  ANT  FARTICtJLAR  FACT   NOT  COMMUNICATED  IS 
OR  IS  NOT  MATERIAL. 

I.— MOBEISON  V.   MUSPRATT. 

Jan.  31,  1827. — B.    4  Bing.  60.    Eng.  Com.  Law  Eeps.,  vol.  13. 

This  was  an  action  on  a  policy  of  insurance  executed  by  the  defend- 
ants on  the  life  of  a  Mrs.  Elgie. 

At  the  trial  before  Abbott,  C.  J.,  Lincoln  Summer  Assizes,  1826,  it 
appeared  that  for  some  years  previous  to  December,  1822,  Mrs.  Elgie 
had  been  in  a  delicate  state  of  health,  exhibiting,  particularly  in  the  year 
1821,  symptoms  which  were  thought  to  be  phthisical ;  and  having  been 
in  October,  1822,  twice  alarmingly  ill,  in  December,  1822,  Mr.  Boot,  a 
medical  practitioner,  who  resided  some  miles  off,  and  was  not  then  in 
attendance  upon  her,  but  who  had  known  her  for  many  years,  was  sent 
for  to  examine  her,  with  a  view  to  the  present  insurance  :  he  examined 
particularly  the  state  of  her  lungs  and  liver,  and  finding  them,  as  he 
thought,  sound,  certified  to  the  defendants  that  the  ordinary  state  of  her 
health  was  good.  On  the  19th  of  March  following  he  gave  another  cer- 
tificate to  the  same  effect,  upon  which  the  insurance  was  effected  in  April, 
1823.     Mrs.  Elgie  died  of  diseased  lungs  in  April,  1824. 

Between  December,  1822,  and  the  19th  of  March,  (1823,  she  was 
attended  by  Mr.  Bland,  a  medical  practitioner  who  resided  in  her  neigh- 
bourhood. 

r*7Rm  *She  had  a  troublesome  cough,  and  became  much  emaciated  3 
L  J  her  diet  was  regulated  with  a  view  to  aad  to  her  strength  without 
increasing  febrile  symptoms  and  irritation,  to  which  she  was  then  subject 
in  the  evening ;  but  Mr.  Bland  thought  that  disease  of  structure  had  not 
taken  place. 

When  the  insurance  was  effected,  no  communication  was  made  of  this 
illness  or  of  the  attendance  of  Mr.  Bland. 

The  learned  chief-justice  left  it  to  the  jury  generally  to  say,  whether 
any  misrepresentation  had  been  made  to  the  defendants,  but  did  not 
expressly  call  on  them  to  consider  whether  the  illness  in  January  and 
February,  1823,  and  the  attendance  of  Mr.  Bland,  ought  to  have  been 
communicated  before  the  insurance  was  effected. 

A  verdict  having  been  found  for  the  plaintiff, 

Wilde,  Serjt.,  in  the  last  term  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  there  had  not  been  so  full  a  disclosure  to  the  defendants  of 
Mrs.  Elgie's  situation  as  they  were  entitled  to  receive.      \ 

Taughan  and  Taddy,  Serjts.,  who  showed  cause,  contended  that  all 
which  it  was  material  for  the  defendents  to  know  was,  the  condition  of 
the  life  at  the  time  of  the  insurance,  and  that  there  was  no  evidence  to 
show  that  Mrs.  Elgie  was  not  in  good  health  on  the  19th  of  March  and 
the  23d  of  April.  Provided  her  health  was  re-established  at  the  time  of 
the  insurance,  the  knowledge  of  her  previous  condition  could  be  of  -no 
importance  to  the  defendants. 

Bosanguet,  Serjt.,  in  support  of  the  rule,  argued  that  if  the  defendants 
had  been  made  acquainted  with  the  previous  illness  they  might  have 
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been  deterred  from  the  insurance  by  the  apprehension  of  a  relapse ;  and 
he  cited  Carter  v.  Boehn,  3  Burr.  1905 ;  Bufe  v.  Turner,  2  Marsh.  47  ; 
and  Pitzherbert  v.  Mather,  1  T.  R.  12,  to  show  that  an  insurance  is  a 
contract  uherrimm  fidei,  and  that  it  is  avoided  by  the  suppression  of  any' 
circumstance  which  may  assist  the  insurer  towards  forming  a  correct  judg- 
ment. 

*Best,  C.  J. — Whether  or  not  it  was  material  for  the  defen-  r:(!PTqi-i 
dants  to  have  been  made  acquainted  with  the  fact  which  has  been  L  J 
withheld  from  their  knowledge,  is  a  question  for  the  jury.  It  is  proba- 
ble, however,  it  would  be  esteemed  material,  because  all  insurance  offices 
are  desirous  to  consult  with  the  medical  man  who  has  been  last  in  atten- 
dance on  the  life  insured. 

I  think,  therefore,  there  should  be  a  new  trial  on  payment  of  costs,  as 
the  attendance  of  Bland  on  Mrs.  Elgie  was  not  disclosed  to  the  insurers. 

BuRROUGH,  J. — Advantage  ought  not  to  be  taken  of  the  omission  of 
trifling  circumstances.  But  the  attendance  of  Bland  on  Mrs.  Elgie  ought 
to  have  been  brought  to  the  attention  of  the  jury,  to  decide  whether  or  not 
it  ought  to  have  been  disclosed  to  the  defendants. 

Gaselee,  J. — We  do  not  lay  it  down  as  a  rule,  that  the  omission  to 
bring  to  the  consideration  of  the  jury  any  single  circumstance  shall  in  all 
cases  of  this  nature  afford  a  ground  for  a  new  trial ;  but  if  the  defendants 
in  the  present  case  had  known  of  the  attendance  of  a  medical  man  from 
January  to  March  before  they  signed  the  policy,  it  is  probable  they  would 
have  paused  or  have  altered  their  terms.  The  jury,  therefore,  ought  to 
have  considered  the  materiality  of  that  circumstance,  and  the  defendants 
are  entitled  to  make  the  present 

Eule  absolute. 


II.— LINDENAU  V.   DESBOROUGH. 

Nov.  12.  1828.— E.    8  B.  &  C.  586.     Eng.  Com.  Law  Reps.,  vol.  15. 

Assumpsit  against  the  secretary  of  the  Atlas  Insurance  Company  on 
a  policy  of  insurance  on  the  life  of  the  Duke  of  Saxe  G-otha.  Plea,  the 
general  issue. 

At  the  trial  before  Lord  Tenterden,  C.  J.,  it  appeared  that  rMciron-i 
*in  1824  an  insurance  was  effected  on  the  life  of  the  duke  with  L  J 
the  Union  Assurance  Company.  That  company  had  an  agent  in  Ger- 
many, who,  on  behalf  of  his  principals,  submitted  certain  questions  to 
the  physicians  of  the  duke,  many  of  them  as  to  specific  diseases,  and  his 
habits  of  life  ;  and  the  last  was,  "Is  there  any  other  circumstance  within 
your  knowledge  which  the  directors  ought  to  be  acquainted  with  ?"  and 
this  was  answered  in  the  negative.  There  was  also  a  private  certificate 
sent  by  the  agent  to  the  directors  in  answer  to  their  inquiries  as  to  cer- 
tain points.  In  this  also  there  was  a  general  question.  "  Do  you  know 
any  other  circumstance  which  ought  to  be  communicated  to  the  direc- 
tors ?"  which  was  answered  as  follows  :  "  Agreeably  to  our  informations, 
the  duke  has  led  a  dissolute  life  in  former  days,  by  which  he  has  lost  the 
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use  of  his  speech,  and,  according  to  some  informations,  also  that  of  his 
mental  faculties,  which,  however,  is  contradicted  by  the  medical  men ; 
and  as  little  as  we  believe  that  this  has  any  influence  on  his  natural  life, 
we  find  it  our  duty  to  mention  it."  The  physicians  in  one  of  their 
answers  said  the  duke  was  hindered  in  his  speech,  but  did  not  mention 
the  state  of  his  mental  faculties.  An  application  was  made  to  the  Union 
to  insure  a  further  sum  on  the  duke's  life ;  but  that  being  contrary  to 
their  general  rules,  their  agent  handed  over  the  proposal  to  the  Atlas, 
and  at  the  same  time  gave  the  latter  company  the  private  answers  re- 
ceived from  their  agent  in  Germany.  The  plaintiff  signed  the  usual 
declaration,  and  declarations  by  the  duke's  physicians  were  made  to  the 
Atlas  similar  to  those  made  to  the  Union.  Upon  receiving  these  docu- 
ments the  Atlas  entered  into  the  policy.  In  1825  the  duke  died,  and 
it  was  then  discovered  that  there  had  existed  in  his  head  for  many  years 
a  large  tumour  pressing  on  the  brain,  to  which  the  loss  of  speech  and 
mental  faculties  might  be  attributed  ;  but  all  the  medical  testimony  went 
to  establish  that  the  symptoms  during  the  duke's  life  were  not  such  as 
were  likely  to  excite  the  suspicion  that  such  a  tumour  existed,  or  that  he 
was  afflicted  with  any  particular  disorder  tending  to  shorten  life.  One 
foreign  physician,  however,  said,  that  had  he  been  consulted  he  should 
have  thought  it  right  to  state  that  he  attributed  the  loss  of  speech  to  a 
[-^p-qq-i  paralysis  of  the  organs  of  speech.  And  an  English  *surgeon 
L  -I  called  for  the  plaintiff,  on  cross-examination  said  he  should  in  an- 
swer to  the  general  question,  "  Whether  he  knew  any  other  circumstan- 
ces that  ought  to  be  communicated  to  the  directors  1"  have  thought  it 
right  to  mention  the  state  of  the  duke's  mental  faculties.  Upon  hearing 
this  evidence,  Lord  Tenterden  told  the  plaintiff's  counsel  he  thought  it 
made  an  end  of  his  case ;  and  he  should  leave  it  to  the  jury  to  say  whe- 
ther there  were  any  facts  material  to  be  known  which  were  not  mentioned 
to  the  assurers,  and  that  if  there  were,  the  policy  was  void.  The  plain- 
tiff's counsel  thereupon  elected  to  be  nonsuited,  leave  being  given  to  him 
to  move  for  a  new  trial,  on  the  ground  of  misdirection. 

Brougham  now  moved  accordingly. — The  proposed  direction  to  the 
jury  cannot  be  supported,  inasmuch  as  it  referred  the  materiality  of  the 
fact  not  mentioned  to  the  judgment  of  the  jury,  and  not  to  the  opinion 
of  the  party  making  the  declaration.  To  specific  questions  the  party 
must  truly  answer  whether  they  are  material  or  not ;  but  to  a  general 
question  the  answer  is  sufficient,  unless  the  party  conceal  that  which 
he  believes  to  be  material.  If  the  contrary  were  the  law,  no  policy 
could  be  effected  with  safety,  for  the  most  skilful  men  differ  upon 
such  questions;  and  a  party  having  bona  fide  giy^n  all  the  informa- 
tion that  a,  skilful  adviser  thinks  material  may  afterwards  find  his  in- 
surance of  no  avail,  because  another  person  at  some  future  time  thinks 
a  fact  not  mentioned  was  material.  [Bayley,  J. — Can  you  support  the 
position  that  the  materiality  is  to  depend  on  the  opinion  of  the  party 
insuring,  and  not  on  the  real  state  of  the  fact?]  In  Mayne  v.  Walter, 
Park,  Ins.  531,  Lord  Mansfield  said,  "  It  must  be  a  fraudulent  conceal- 
ment to  vitiate  a  policy."  [Bayley,  J. — In  Huguenin  v.  Eayley,  6 
Taunt.  186,  it  was  held  to  be  a  question  for  the  jury  whether  a  fact  not 
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communicated  was  material.]  That  certainly  is  one  question  for  the 
jury  ;  and  because  it  had  not  been  left  to  them,  the  nonsuit  which  had 
there  been  directed  was  set  aside :  but  it  is  also  a  question  for  the  jury 
whether  the  party  believed  the  fact  to  be  material.  But,  secondly,  sup- 
posing the  materiality  to  have  been  properly  referred  to  the  jury  in  this 
case,  it  should  have  also  been  left  to  to  them  to  say  *whether  the  rric^qx-i 
insurers  had  not  information  aliunde  of  the  fact  omitted  by  the  <-  J 
physicians.  In  Carter  v.  Boehm,  3  Burr.  1910,  Lord  Mansfield  says, 
"  An  underwriter  cannot  insist  that  the  policy  is  void  because  the  in- 
sured did  not  tell  him  what  he  actually  knew,  what  way  soever  he  came 
to  the  knowledge."  Now  it  appeared  in  evidence  that  the  private  com- 
munication made  to  the  Union  Assurance  Company  had  been  delivered 
over  to  the  Atlas,  and  in  that  the  duke's  loss  of  speech  and  the  imbecility 
of  his  mental  faculties  were  mentioned.  Thirdly,  the  fact  of  the  duke's 
want  of  mental  faculty  did  notafFeot  his  apparent  bodily  health;  no  one 
of  the  medical  witnesses  affected  to  say  that  he  should  have  considered 
the  risk  increased  on  that  account,  and  taking  the  case  most  strongly 
against  the  assured,  he  warrants  a  state  of  apparent  bodily  health.  Now 
the  assured  need  not  mention  anything  covered  by  the  warranty,  Hay- 
wood V.  Rodgers,  4  East,  590 ;  and  had  such  a  warranty  been  expressed 
in  this  case,  the  question  for  the  jury  would  have  been,  whether  the 
party  was  in  a  reasonably  good  state  of  health,  and  such  a  life  as  ought 
to  be  insured  on  common  terms,  Boss  v.  Bradshaw,  1  W.  Bl.  312,  and 
the  jury  must  have  answered  such  a  question  in  the  aflBrmative.  [Bat- 
ley,  J. — In  Bufe  V.  Turner,  6  Taunt.  388,  it  appeared  that  the  plain- 
tiff was  possessed  of  several  warehouses  ;  one  of  which  was  adjoining  to 
a  boat-builder's  shop.  A  fire  broke  out  in  this  shop,  but  was  subdued 
and  apparently  extinguished.  The  plaintiff  immediately  afterwards  sent 
an  order  to  effect  an  insurance  on  his  premises.  On  the  following  morn- 
ing the  fire  again  broke  out  at  the  boat-builder's  and  consumed  the  plain- 
tiff's warehouses.  The  jury  acquitted  the  plaintiff  of  any  fraud  or  dis- 
honest design,  but  thought  he  should  have  communicated  to  the  under- 
writers the  circumstance  of  the  fire  that  had  happened  before  he  ordered 
the  insurance ;  and  because  he  did  not  do  so  returned  a  verdict  for  the 
defendant,  and  the  court  afterwards  refused  to  grant  a  new  trial.]  The 
report  does  not  state  on  what  ground  the  new  trial  was  refused. 

Lord  Tenterden,  C.  J. — At  the  trial  before  me  amongst  other  depo- 
sitions that  of  a  foreign  physician  named  Stark  was  read,  wherein  he 
stated  that  he  would  have  certified  that  the  *duke  was  in  bodily  ri^jo^L-i 
health,  but  that  he  would  not  have  failed  to  observe  that  he  L  J 
laboured  under  an  inability  to  speak,  which  he  attributed  to  a  paralytic 
state  of  the  nerves  of  the  organs  of  speech.  In  addition  to  this,  Mr. 
Green,  a  surgeon,  stated,  that  if  consulted  he  should  have  thought  it  right 
to  mention  the  state  of  the  duke's  mental  faculties,  whereupon  I  expressed 
aa  opinion  that  the  cause  was  at  an  end,  and  said  that  I  should  direct 
the  jury  to  find  for  the  defendant  if  they  thought  the  plaintiff  had  failed 
to  communicate  to  the  insurers  any  material  circumstance  within  his 
knowledge.  The  only  question  now  is,  Whether  that  direction  would  have 
been  correct  or  not  ?    At  the  time  of  the  trial,  I  had  in  my  recollection, 
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althougli  not  very  accurately,  the  case  of  Morrison  v.  Muspratt,  4  Bing. 
60,  ■which  was  tried  before  me  at  Lincoln.  By  the  printed  report,  it 
appears  that  in  April,  1823,  an  insurance  was  effected  upon  the  life  of  a 
lady,  who  at  the  end  of  1822  had  suffered  from  a  pulmonary  attack,  and 
was  attended  by  a  surgeon.  In  March,  1823,  a  medical  practitioner  who 
had  known  her  for  some  years,  but  did  not  attend  her  during  that  illness, 
was  sent  for  to  examine  her  with  a  view  to  effecting  the  insurance  in 
question ;  and  he  certified  that  she  was  in  good  health.  In  1824  she 
died  of  a  pulmonary  disease.  I  left  it  to  the  jury  generally  to  say 
whether  any  misrepresentation  had  been  made ;  and  the  jury  having 
found  a  verdict  for  the  plaintiff,  the  Court  of  Common  Pleas  granted  a 
new  trial,  on  the  ground  that  the  jury  ought  to  have  been  called  upon  to 
say  whether  it  was  material  for  the  defendants  to  have  been  made 
acquainted  with  the  illness  of  the  lady  in  1822.  In  the  present  case, 
the  insurance  was  upon  the  life  of  a  foreigner.  It  appeared  that  a  pre- 
vious insurance  bad  been  effected  with  an  office  that  had  an  agent  abroad. 
That  office  was  requested  to  make  a  further  insurance,  and  being  unwilling 
to  do  so,  the  secretary  handed  over  to  the  defendant  the  certificate  received 
from  their  foreign  agent.  If  that  had  distinctly  disclosed  the  fact  now 
in  question,  I  am  not  prepared  to  say  that  the  defendant  would  have  had 
any  ground  of  complaint ;  but  the  state  of  the  duke's  faculties  is  not 
distinctly  stated  in  that  certificate.  Then  it  is  said  that  the  party  is  not 
bound  to  do  more  than  answer  the  questions  proposed,  unless  he  can  be 
r*7Rfi1  '^^^^S^^  "mth.  some  fraudulent  concealment.  ^Admitting  this  not 
I-  J  to  fall  within  any  of  the  specific  questions,  which  is  not  by  any 
means  clear,  still  the  general  question  put  by  the  office  requires  informa- 
tion of  every  fact  which  any  reasonable  man  would  think  material.  It  cer- 
tainly seems  to  me  that  the  circumstances  proved  as  to  the  state  of  the 
Duke  of  ^axe  Grotha's  mental  faculties  were  material ;  and  upon  the 
authority  of  the  cases  of  Morrison  v.  Muspratt  and  Bufe  v.  Turner,  I 
think  I  should  not  have  done  wrong  in  leaving  the  case  to  the  jury  in 
th«  manner  proposed  at  the  trial. 

Baylet,  J. — I  think  that  in  all  cases  of  insurance,  whether  on  ships, 
houses,  or  lives,  the  underwriter  should  be  informed  of  every  material 
circumstance  within  the  knowledge  of  the  assured;  and  that  the  proper 
question  is,  Whetbet  any  particular  circumstance  was  in  fact  material  ? 
and  not  whether  the  party  believed  it  to  be  so.  The  contrary  doctrine 
would  lead  to  frequent  suppression  of  information,  and  it  would  often  be 
extremely  difficult  to  show  that  the  party  neglecting  to  give  the  informa- 
tion thought  it  material.  But  if  it  be  held  that  all  material  facts  must 
be  disclosed,  it  will  be  the  interest  of  the  assured  to  make  a  full  and  fair 
disclosure  of  all  the  information  within  their  reach.  Besides  the  eases 
already  mentioned,  there  are  others  establishing  that  the  concealment  of 
a  material  fact,  although  not  fraudulent,  is  sufficient  to  vitiate  a  policy 
on  a  ship.  On  these  grounds  and  authorities,  I  am  of  opinion  that  the 
proper  question  for  the  jury  was  not  whether  the  party  believed  the 
information  withheld  to  be  material,  but  whether  it  was  in  fact  material. 

LiTTLEDALE,  J I  am  of  the  same  opinion.     It  is  the  duty  of  the 

assured  in  all  cases  to  disclose  all  material  facts  within  their  knowledge. 
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In  cases  of  life  insurance,  certain  specific  questions  are  proposed  as  to 
points  affecting  in  general  all  mankind.  But  there  may  be  also  circum- 
stances affecting  particular  individuals  which  are  not  likely  to  be  known 
to  the  assurers,  and  which  had  they  been  known  would  no  doubt  have 
been  made  the  subject  of  specific  inquiries.  The  general  question  appears 
to  have  been  proposed  in  order  to  meet  such  cases,  and  I  think  the  ques- 
tion on  such  a  policy  is  not  whether  a  *certain  individual  thought  r^yoir-i 
a  particular  fact  material,  but  whether  it  was  in  truth  material,  L  J 
and  of  that  the  jury  are  by  law  constituted  the  judges.  I  therefore  think 
the  proposed  direction  would  have  been  right,  and  that  the  nonsuit  ought 
not  to  be  disturbed. 

Kule  refused. 


THE  PARTY  FOR  WHOSE  BENEFIT  AN  ASSURANCE  IS  EFFECTED  IS  BOUND 
BY  THE  REPRESENTATIONS  OF  THE  PARTY  WHOSE  LIFE  IS  ASSURED, 
OR  OP  THOSE  OF  THE  PARTY  TO  WHOM  REFERENCE  IS  MADE  FOR 
INFORMATION,  THE  PARTY  GIVING  INFORMATION  BEING  HELD  TO  BE 
THE  IMPLIED  AGENT  OF  THE  PARTY  ASSURING,  OR  FOR  WHOSE  BENE- 
FIT THE   ASSURANCE   IS  EFFECTED. 

L— MAYNAED   v.    RHODES. 
Not.  8,  1824.— E.     5  D.  &  R.  266.    Eng.  Com.  Law  Reps.,  vol.  16. 

Assumpsit  on  a  policy  of  insurance  effected  on  the  life  of  a  Mr.  Lyon, 
for  the  benefit  of  the  plaintiff.  Plea,  non-assumpsit.  At  the  trial  before 
Abbott,  C.  J.,  at  the  Middlesex  Sittings  after  last  Trinity  Term,  it 
appeared  that  the  plaintiff  having  advanced  a  sum  of  money  to  Mr.  Lyon, 
effected  a  policy  of  insurance  upon  the  life  of  the  latter  by  way  of  colla- 
teral security.  Mr.  Lyon,  in  conformity  with  the  regulations  of  the  insu- 
rance office,  attended  to  give  the  usual  information  as  to  the  state  of  his 
health,  and  in  the  result  the  policy  was  effected.  Within  a  few  months 
afterwards,  Mr.  Lyon  died  of  a  disorder  of  long  standing,  but  which  he 
had  concealed  from  the  office  at  the  time  the  policy  was  effected,  and  the 
office  having  refused  to  pay  the  amount  insured,  the  present  action  was 
brought.  It  was  contended  on  the  part  of  the  plaintiff  that  inasmuch  as 
the  plaintiff  had  himself  made  no  representation  as  to  the  state  of  Mr. 
Lyon's  health,  and  as  the  office  had  acted  upon  the  representation  made 
by  the  latter,  the  action  was  maintainable.  The  learned  judge  told  the 
jury  that  if  they  were  satisfied  that  *the  representation  made  by  rj^-oo-i 
Mr.  Lyon  was  not  substantially  true  at  the  time  the  policy  was  l  -I 
effected,  it  must  be  considered  as  a  condition  incorporated  in  the  policy, 
by  which  the  plaintiff  would  be  bound,  although  he  himself  was  not  privy 
to  the  falsehood  of  the  representation.  The  jury  under  this  direction 
found  a  verdict  for  the  defendant. 

Scarlett  now  moved  for  a  rule  nisi  for  a  new  trial  on  the  ground  -of 
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misdirection.  Admitting  the  general  principle,  that  if  a  representation 
respecting  the  subject-matter  of  insurance  turns  out  to  be  substantially 
false,  it  shall  make  void  the  policy,  still  if  the  insurance  is  made  for  the 
benefit  of  a  third  person,  who  is  wholly  ignorant  of  the  state  of  health  of 
the  party  whose  life  is  insured,  and  is  in  no  way  privy  to  the  falsehood 
of  the  representation,  he  shall  not  be  prejudiced  by  a  breach  of  the  con- 
dition on  which  the  policy  is  effected.  Here  the  insurance  office  was 
informed  at  the  time  the  policy  was  effected,  that  the  plaintiff  was  about 
to  advance  money  to  Mr.  Lyon,  and  that  the  insurance  was  to  be  for  the 
plaintiff's  benefit.  The  ofiBce  made  such  inquiries  as  they  thought  neces- 
sary to  ascertain  the  state  of  Mr.  Lyon's  health,  and  having  satisfied 
themselves  that  his  was  an  insurable  life,  they  effected  the  policy.  In 
point  of  law,  therefore,  the  plaintiff  ought  not  to  be  prejudiced  by  the 
breach  of  a  condition  to  which  he  was  not  privy. 

Batley,  J. — I  am  of  opinion  that  the  direction  of  the  lord  chief-justice 
to  the  jury  was  correct  in  point  of  law.  The  representation  made  by  Mr. 
Lyon  as  to  the  state  of  his  health  must  be  incorporated  in  the  policy  as 
a  condition,  making  the  instrument  void  or  binding  according  as  the  con- 
dition should  or  should  not  be  broken.  It  can  make  no  difference  as  to 
the  result,  in  point  of  law,  whether  the  insurance  is  for  the  benefit  of  the 
party  whose  life  is  insured,  or  for  the  benefit  of  a  third  person.  The 
truth  of  the  representation  is  equally  a  condition  in  both  cases. 

HoLROTD,  J. — If  the  jury  were  satisfied  that  the  representation, 
though  made  by  Mr.  Lyon  himself,  was  untrue,  it  can  make  no  difference 
r*7^Q1  ^^  *^^  ^^S*"  result  whether  the  policy  was  ^effected  for  his  benefit 
L  -I  or  not.  It  was  a  conditional  policy,  and  the  party  for  whose 
benefit  it  was  effected  must  stand  to  the  consequences. 

LiTTLEDALE,  J. — I  have  not  the  slightest  difiiculty  upon  the  point, 
and  I  agree  with  the  rest  of  the  court  in  thinking  that  there  is  no  ground 
for  a  new  trial.  Rule  refused. 


II.— EVERETT  V.    DESBOROU&H. 

May  27,  1829.— E.     5  Bing.  503.    Eng.  Com.  Law  Reps.,  vol.  15. 

Assumpsit  on  a  policy  of  insurance,  effected  for  the  plaintiff  on  the 
life  of  James  House  with  the  Atlas  Insurance  Company,  of  which  the 
defendant  was  the  secretary. 

By  the  policy,  certain  conditions  on  the  back  of  it  were  declared  to  be 
a  part  of  the  policy  as  much  as  if  they  had  been  repeated  in  the  body  of  it. 

These  conditions  were  as  follow,  in  two  columns  : — 

"  Column  the  first. 

"  Conditions  of  Life  Assurance. 

"  Persons  proposing  to  effect  Life  Assurance,  will  be  required  to  state 
the  following  particulars ;  viz. 
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"  1.  Name  and  residence  of  the  party  by  whom  the  proposal  is  made. 

"  2.  Name,  residence,  and  profession  of  the  person  whose  life  is  to  be 
assured ;  and,  in  case  of  an  assurance  upon  survivorship,  the  name,  resi- 
dence, and  profession  of  each  party. 

"  3.  Place  and  date  of  birth;  and  age  next  birth-day. 

"  4.  Sum  to  be  assured,  and  the  term. 

"  5.  Whether  afflicted  with  gout,  asthma,  fits,  spitting  of  blood,  or 
any  other  disorder  which  tends  to  shorten  life. 

"  6.  Whether  the  party  has  had  either  the  small-pox  or  cow-pox. 

*"  7.  Whether  the  party  will  attend  personally,  either  at  the  r^yjn-i 
office  in  London,  or  before  one  of  the  company's  agents.  L        J 

"  8.  Whether  employed  in  the  military  or  naval  service. 

"  9.  Names  and  residences  of  two  gentlemen  to  be  referred  to,  respect- 
ing the  present  and  general  state  of  health  of  the  life  to  be  assured. 
One  to  be  the  usual  medical  attendant  of  the  party. 

"  A  declaration  as  to  all  the  above  points  will  be  considered  as  the 
basis  of  the  contract  between  the  assured  and  the  company.  If  such  a 
declaration  be  not  in  all  respects  true,  the  policy  will  become  void,  and 
the  premium  that  may  have  been  paid  will  be  forfeited. 

«  Column  the  second. 

"  10.  No  assurance  to  be  in  force  until  the  premium  has  been  paid  ; 
nor  will  any  policy  be  considered  valid  for  more  than  fifteen  days  after 
the  expiration  of  the  period  limited  therein,  unless  the  premium  con- 
ditioned for  the  renewal  of  such  policy,  shall  have  been  paid  within  that 
period,  and  the  printed  form  of  office-receipt  given.  But  such  assurances 
may  be  revived  at  any  period  not  exceeding  three  months  after  their  ex- 
piration, on  satisfactory  proof  being  given  to  the  directors  of  the  unim- 
paired state  of  the  health  of  the  life  assured,  and  on  payment  of  the  pre- 
mium, with  an  addition  of  5s.  for  every  £100  assured. 

"  11.  Policies  will  become  void  if  the  parties  whose  lives  have  been 
assured,  shall  go  beyond  the  limits  of  Europe,  or  shall  die  on  the  high 
seas,  (except  in  passing,  during  peace,  in  king's  ships  or  packet  or  pas- 
sage vessels  from  any  one  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  to  any  other  part  thereof;  or  in  passing  direct,  by  a  similar  con- 
veyance, from  and  to  any  port  in  Great  Britain,  to  and  from  any  port 
between  Rotterdam  and  Brest,  both  inclusive,  or  to  and  from  Guernsey, 
Jersey,  Alderney,  or  Sark,)  unless  special  permission  shall  have  been 
granted  by  the  directors,  which  may  be  obtained  on  the  parties  attend- 
ing personally  at  the  office,  to  give  every  requisite  explanation,  and  pay- 
ing such  extra  premium  as  the  directors  may  deem  adequate  to  the  risk 
incurred. 

*"  12.  Policies  will  also  be  void  if  the  parties  whose  lives  have  ri^-rA-i-i 
been  assured,  shall  be  actually  employed  in  any  military  or  naval  L  J 
service  whatever. 

"  13.  Assurances,  made  by  persons  on  their  own  lives,  will  be  void  if 
they  die  by  the  hands  of  justice,  by  duelling,  or  by  suicide.  But  should 
the  families  of  such  persons  be  left  in  distress  and  poverty,  the  direc- 
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tors,  in  their  discretion,  will  make  such  allowance  in  respect  of  the  poli- 
cies of  the  deceased  as  they  may  deem  just  and  reasonable. 

"  14.  Assignments  of  life  policies  may  be  made  without  giving  notice 
to  the  company. 

"  15.  Persons  effecting  assurances  on  other  lives  than  their  own,  will 
be  required  to  state  the  nature  of  the  interest  they  possess  in  such  lives. 

"  16.  All  claims  upon  the  company  will  be  paid  within  three  months 
after  satisfactory  proof  shall  have  been  produced  of  the  death  of  the  per- 
sons upon  whose  lives  assurances  have  been  effected. 

"  17.  In  cases  of  assurances  in  Ireland,  the  company  undertake  to 
appear  in  the  courts  of  law  there  to  any  action  commenced  against  them. 

"  By  order  of  the  directors, 

"  Henry  Desborough,  Jun., 

«  London,  2,1th  December,  1825."  "  ^^"'^^^'^'^y- 

The  declaration  in  the  cause  stated,  that  the  plaintiff  caused  to  be 
made  a  certain  policy  of  assurance,  whereby  the  Atlas  Company,  "  rely- 
ing on  the  truth  of  a  certain  declaration  made  by  the  plaintiff  in  com- 
pliance, with  the  conditions  on  the  policy  indorsed,  (wherein  it  was  de- 
clared that  the  age  of  House  did  not  exceed  forty-four  years  ,•  that  he 
had  had  the  small-pox ;  had  not  had  the  gout ;  had  not  suffered  a  spit- 
ting of  blood ;  and  was  not  and  had  never  been  affliioted  with  asthma  or 
fits,  or  with  any  disorder  which  tended  to  shorten  life,)  agreed,  in  con- 
sideration of  a  premium  of  £37,  17s.  6cZ.,  to  pay  him  £1000,  in  case 
James  House  should  die  within  a  year ;  provided  that  the  policy  should 
be  subject  to  the  printed  conditions  indorsed  thereon,  in  the  same 
r*74.9T  manner  as  if  the  same  were  there  actually  *repeated,  and  adapted 
L  -I  to  that  present  case."  And  by  those  conditions  it  was  expressed 
and  declared,  that  persons  proposing  to  effect  life  insurance  would  be  re- 
quired to  state  the  following  particulars,  &c. : — (inter  alia)  the  names 
and  residences  of  two  gentlemen  to  be  referred  to,  respecting  the  present 
and  general  state  of  health  of  the  life  to  be  assured ;  one,  to  be  the  usual 
medical  attendant  of  the  party  : — a  declaration  as  to  all  the  above  points 
would  be  considered  as  the  basis  of  the  contract  between  the  assured  and 
the  company.  And  the  plaintiff  averred,  that  he  did  make  a  declara- 
tion according  to  the  requisitions  of  the  said  printed  conditions,  and  that 
the  declaration  so  by  him  made,  and  referred  to  in  the  policy,  was  in  all 
respects  true.  He  then  averred  the  death  of  House,  and  the  defendant's 
refusal  to  pay. 

The  defendant  pleaded  the  general  issue ;  and  paid  the  amount  of  the 
premium  into  court,  upon  a  count  for  money  had  and  received. 

At  the  trial,  before  Gaselee,  J.,  the  following  were  the  circumstances 
proved  on  the  part  of  the  plaintiff : — 

The  plaintiff  being  known  to  possess  some  leasehold  property  determi- 
nable on  the  life  of  House,  was  applied  to  by  Lye,  agent  of  the  Atlas 
Company  at  Warminster,  (near  which  place  the  plaintiff  and  House  re- 
sided,) to  effect  an  insurance  with  the  Atlas  Company. 

The  plaintiff  agreed  to  insure  £1000 ;  but  as  he  had  never  seen 
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House,  and  knew  nothing  of  him,  he  told  Lye  to  make  the  requisite  in- 
quiries, and  do  all  that  was  proper  in  the  business. 

House,  who  at  this  time,  and  for  six  months  preceding,  had  been  re- 
siding with  his  mother,  managing  a  farm  of  hers  near  Warminster,  was 
a  remarkably  handsome  athlectic  man,  bearing  all  the  external  indica- 
tions of  rude  health ;  and  was  believed  by  Lye,  who  had  known  him 
since  his  birth,  and  by  all  the  inhabitants  of  Warminster,  to  be  the 
healthiest  and  stoutest  man  of  that  healthy  district.  He  bore  a  good 
character,  and  was,  while  residing  there,  of  remarkably  temperate  and 
regular  habits. 

Lye  called  on  him  at  his  mother's,  and  at  a  house  in  Bath,  rii:',An-i 
(sixteen  miles  oflf,)  where,  previously  to  the  last  six  months,  he  ■-  -1 
had  resided  for  some  years. 

In  answer  to  the  inquiry,  "Who  was  his  usual  medical  attendant?" 
House  said,  "I  have  never  had  occasion  for  a  doctor;  sometimes  I  have 
taken  Harvey's  quack  pills ;  but  Mr.  Vicary  of  Warminster  knows  as 
much  of  me  as  any  man." 

Mr.  Vicary,  a  respectable  and  intelligent  medical  man,  had  never  at- 
tended House  professionally,  but  had  known  him  from  his  birth,  and 
had  attended  the  rest  of  his  family. 

In  a  written  communication  made  by  him  to  the  Atlas  OflBoe,  and  in 
his  testimony  at  the  trial,  he  stated  that  he  had  never  seen  a  strongei? 
or  healthier  man. 

Lye  transmitted  to  the  office  a  statement  made  by  himself,  in  which, 
among  other  things,  it  was  declared  that  House  referred  to  Mr.  Vicary 
as  his  usual  medical  attendant.  This  statement  occupied  half  the  sheet 
of  a  letter,  and  was  signed  by  Lye ;  Lye  showed  this  to  the  plaintiff,  and 
was  beginning  to  read  it  over,  when  the  plaintiff  said,  "  I  dare  say  it  is 
all  correct ;"  and  on  the  other  half  sheet  the  plaintiff  signed  a  separate 
declaration  that  House  had  had  the  small-pox ;  had  not  had  the  gout,  &c. ; 
was  not  afSicted  with  any  disorder  tending  to  shorten  life;  and  that  his 
age,  residence,  and  occupation  were  as  therein  described. 

On  the  part  of  the  office  it  was  proved,  that  House,  when  he  resided 
at  Bath,  had  been  wont  occasionally  to  indulge  in  extraordinary  fits  or 
bouts  of  intoxication.  At  these  times  he  would  be  drunk  day  and  night 
incessantly  for  ten  days,  a  fortnight,  or  even  three  weeks,  swallowing 
anything  and  everything  that  came  in  his  way.  He  was  always  attended 
after  these  bouts  by  his  neighbour  Harvey,  a  quack  doctor,  who  bled  and 
purged  him  copiously.  He  went  over  to  Bath,  from  his  mother's,  shortly 
before  the  insurance  was  effected,  had  one  of  these  bouts,  recovered,  and 
died  suddenly  at  his  mother's  a  few  days  afterwards. 

These  facts,  however,  and  Harvey's  attendance  were  unknown  to  the 
plaintiff,  to  Lye  and  to  the  inhabitants  of  Warminster  generally ;  and 
Mr.  Vicary,  the  surgeon  who  examined  House  when  the  insurance  was 
effected,  asserted  at  the  trial,  that  whatever  his  habits  might  have  been, 
they  had  at  the  time  *of  the  insurance  produced  no  perceptible  r^^^^^^-i 
effect  upon  his  appearance  or  constitution.  L        J 

On  the  part  of  the  office  it  was  contended,  that  these  bouts  of  intoxi- 
cation were  a  material  circumstance,  the  non-disclosure  of  which  avoided 
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the  policy ;  and  that,  at  all  events,  it  was  a  condition  precedent  to  any 
liability  on  the  part  of  the  office  that  they  should  have  been  informed  of 
the  name  of  House's  usual  medical  attendant ;  and  that  this  condition 
had  been  neglected,- Harvey  having  been  his  usual  medical  attendant, 
and  not  Vicary. 

To  this  it  was  answered,  first,  that  the  plaintiff's  warranty  was  only 
against  any  disorder  tending  to  shorten  life,  that  he  had  not  warranted 
against  pernicious  habits ;  that  he  could  not  be  expected  to  disclose  what 
he  never  knew;  and  that  at  all  events  it  was  sufficient  if  House  was  an 
insurable  life  at  the  time  the  insurance  was  effected. 

Secondly,  that  House  was  not  the  agent  of  the  plaintiff,  who,  therefore, 
ought  not  to  be  affected  by  misrepresentations,  if  any,  made  by  him  ;  and 
that  though  in  ordinary  cases  the  assured  might  be  bound  to  furnish  all 
the  information  required  by  the  office,  yet  here,  the  defendant's  agent 
having  solicited  the  insurance,  and  the  plaintiff  having  left  it  to  him  to 
make  all  the  necessary  inquiries,  the  office  had  taken  the  task  of  inquiry 
upon  themselves,  and  had  absolved  the  plaintiff  from  the  duties  usually 
imposed  upon  the  assured. 

Gaselee,  J.,  left  it  to  the  jury  to  say,  first.  Whether  at  the  time  of 
effecting  the  insurance  House  was  an  insurable  life ;  secondly.  Whether 
there  had  been  a  concealment  of  any  circumstance  which  it  was  material 
for  the  office  to  know ;  and  thirdly.  Whether  Lye  had  acted  as  the  agent 
of  the  plaintiff,  or  of  the  office,  or  of  both. 

The  jury  found  that  House  was  an  insurable  life  j  that  there  was  no 
concealment  of  any  material  circumstance ;  and  that  Lye  was  solely  the 
agent  of  the  office, — and  gave  their  verdict  for  the  plaintiff. 
r=K7/iFn*  Mereweiher,  Serjt.,  obtained  a  rule  nisi  to  set  aside  this  *ver- 
L  -'diet,  and  enter  a  nonsuit  instead,  upon  the  grounds  urged  at  the 
trial. 

He  relied  on  Lindenau  v.  Desborough,  8  B.  and  C.  586,  where,  in  an 
insurance  effected  on  the  life  of  the  Duke  of  Saxe  Gotha,  it  was  holden 
that  the  plaintiff  could  not  recover,  because  he  had  omitted  to  disclose 
to  the  insurers  the  circumstance  that  the  duke  was  imbecile,  so  as  to  be 
scarcely  able  to  speak,  although  it  was  not  supposed  that  his  life  could 
be  affected  by  that  circumstance;  on  Maynard  v.  Rhodes,  5  D.  and  R. 
266,  where  the  party  effecting  an  insurance  on  the  life  of  another  was 
holden  responsible  for  the  representations  made  by  the  life  insured ;  and 
on  Morrison  v.  Mnspratt,  4  Bing.  60,  where  the  court  granted  a  new 
trial,  because  the  office  had  not  been  referred  to  the  person  who  had 
been  medical  attendant  of  the  life  insured  during  the  last  illness  she  had 
previously  to  the  insurance. 

Wilde,  Serjt.,  showed  cause. — The  conditions  indorsed  on  the  policy 
are  of  two  kinds;  those  in  the  first  column  are  preliminaries  to  the  con- 
tract, to  be  attended  to  by  persons  proposing  to  insure,  previously  to 
their  entering  into  the  contract ;  those  in  the  second  column  are  parcel 
of  the  contract  when  completed. 

It  is  competent  to  the  insurers  to  dispense  with  any  of  the  preliminary 
inquiries,  or  to  take  the  burthen  of  them  upon  themselves,  or  to  insist 
that  the  information  required  shall  be  furnished  by  the  assured.     But 
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if,  for  whatever  reason,  they  dispense  with  the  assured's  furnishing  them 
with  that  information  which  is  usually  required  at  his  hands :  if  they 
take  the  responsibility  of  inquiry  upon  themselves,  and  then  sign  a 
policy  in  which  they  declare  that  all  the  preliminaries  required  by  them 
have  been  observed,  they  cannot  afterwards  avoid  the  policy  on  the 
ground  that  the  assured  has  withheld  information  which  they  never  re- 
quired at  his  hands. 

In  this  case  there  was  such  a  dispensation  on  the  part  of  the  insurance 
office.  They  by  their  agent  take  the  first  step,  and  solicit  the  plaintiff 
to  insure  with  them.  The  plaintiff  knows  nothing  of  the  life  insured, 
and  can  give  no  information  on  the  matters  preliminary  to  the  contract; 
but  in  consideration  that  *he  will  give  their  office  the  preference,  r:|c7JD-i 
they  engage,  through  their  agent  Lye,  to  make  all  the  necessary  L  J 
inquiries  themselves. 

They  do  not  exact  from  the  plaintiff  a  declaration  or  warranty  that 
House  has  correctly  referred  to  his  usual  medical  attendant ;  but  merely 
that  he  is  not  affected  with  any  disorder  tending  to  shorten  life ;  and 
drunkenness  is  a  habit,  not  a  disease  or  disorder. 

The  declaration  as  to  the  usual  medical  attendant  is  signed  only  by 
Lye,  who  is  found  by  the  jury  to  have  been  solely  the  agent  of  the  office. 

If,  therefore,  in  ordinary  cases  the  assured  is  bound  to  state  accurately 
who  is  the  usual  medical  attendant  of  the  life  insured,  the  office  have 
dispensed  with  such  a  statement  from  him  here,  and  have  admitted  such 
dispensation  by  the  policy  they  have  executed,  in  which  they  recite  that 
the  plaintiff  has  signed  a  declaration  in  compliance  with  the  conditions 
of  the  policy.  If  they  had  required  -the  plaintiff  to  answer  for  the  refer- 
ence to  the  medical  man,  a  declaration  as  to  House's  health  only, — and 
the  plaintiff  signed  no  other, — would  not  have  been  a  compliance  with 
their  requisition. 

It  must  be  taken,  therefore,  that  they  accepted  the  declaration  of  their 
own  agent,  Lye,  with  respect  to  House's  usual  medical  attendant,  as  the 
declaration  made,  as  to  that  point,  in  compliance  with  the  conditions  of 
the  policy.  If  so,  they  are  bound  by  the  acts  of  their  own  agent ;  they 
are  responsible  for  his  accuracy,  and  cannot  cast  upon  the  plaintiff  the 
consequences  of  his  inaccuracy. 

Lye  having  undertaken  on  the  part  of  the  office  to  procure  the  proper 
reference,  it  is  no  longer  any  part  of  the  plaintiff's  warranty.  Lye's 
seeking  the  information  at  the  hands  of  House  was  merely  accidental ; 
he  was  at  liberty  to  inquire  where  he  pleased ;  but  the  plaintiff  could  not 
be  responsible  for  the  falsehoods  or  inaccuracies  of  strangers  whom  Lye 
might  consult ;  and  to  the  plaintiff  House  was  an  entire  stranger.  "To 
bind  the  plaintiff,  a  representation  must  have  been  made  either  by  him- 
self or  his  agent.  But  the  plaintiff  himself  was  absolved  by  the  office 
from  making  any  representation  on  the  subject  of  the  usual  medical  at- 
tendant; it  is  impossible  to  say  that  House,  whom  he  had  never  seen, 
was  his  agent;  and  Lye  was  the  agent  of  the  office. 

*And  this  distinguishes  the  present  case  from  those  which  ritinAn-, 
have  been  relied  on  on  the  part  of  the  defendants.  L        J 

In  Lindenau  v.  Desborough  the  decision  turned  on  the  plaintiff's 

September,  1858. — 33 
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omittiDg  to  disclose  a  material  fact  which  must  have  been  within  his 
kaowledge  or  that  of  his  agents  ;  the  state  of  the  mental  faculties  of  the 
life  insured ;  there  was  no  undertaking  on  the  part  of  the  office  to  obtain 
at  their  own  risk  the  information  he  ought  to  have  supplied ;  no  waiver 
of  any  condition  usually  imposed  on  the  assured.  The  same  remark  is 
applicable  to  Morrison  v.  Muspratt,  where  a  husband  who  had  effected 
an  insurance  on  the  life  of  his  wife  fraudulently  omitted  to  disclose  the 
circumstance  of  her  having  been  long  afflicted  with  pulmonary  disease, 
and  the  name  of  the  medical  man  who  had  attended  her. 

In  Mayuard  v.  Rhodes  the  declaration  in  the  cause  alleged  that 
Colonel  Lyon,  the  ;life  insured,  had  himself  subscribed  and  delivered 
into  the  Pelican  Office,  a  declaration  setting  forth  his  ordinary  and  then 
state  of  health ;  and  that  such  declaration  did  set  it  forth  truly,  and  was 
part  of  the  consideration  for  the  defendant's  entering  into  the  contract. 
It  appeared  that  Colonel  Lyon  was  known  to  the  plaintiff;  that  he  was 
sent  to  the  office  to  be  examined  personally  on  the  23d  of  May,  1823  ; 
and  that  upon  that  occasion  he  signed  a  declaration  that  a  gentleman 
of  Chichester  was  his  medical  attendant ;  that  he  had  never  been 
seriously  ill,  and  was  then  in  good  health ;  whereas  from  the  month  of 
February,  preceding  that  declaration  to  the  month  of  June,  after,  he  had 
been  attended  in  London  by  Dr.  Veitch  and  Mr.  Jordan  on  account  of  a 
determination  of  blood  to  the  head,  for  which  he  was  bled  and  blistered, 
and  underwent  other  medical  regimen. 

There,  the  plaintiff  took  upon  himself  to  aver  that  the  declarations  of 
the  life  assured  touching  his  health  were  true ;  an  averment  which  he 
could  not  establish  in  point  of  fact. 

The  plaintiff  in  the  present  case  has  set  out  the  declaration  he  made 
himself.  That  declaration  is  confined  to  the  age,  profession,  and  exemp- 
tion from  mortal  disorder  of  the  life  assured ;  and  that  declaration  he 
has  proved,  as  well  as  averred,  to  be  true. 

r*7J.ST  '^^^  prdiminary  reference  to  his  medical  attendant  by  the  *life 
L  -I  assured  forms  no  part  of  the  declaration  signed  by  the  plaintiff, 
and  formed  no  part  of  his  contract  with  the  office,  inasmuch  as  they  had 
absolved  him  from  giving  them  any  information  on  the  subject,  and  had 
through  their  agent  Lye  taken  the  risk  of  inquiry  on  themselves. 

MeaeiBether. — The  basis  of  the  contract  between  the  plaintiff  and  the 
office  is,  among  other  things,  that  the  office  shall  be  informed  who  is  the 
usual  Inedieal  attendant  of  the  life  insured ;  and  whether  that  informa- 
tion was  to  be  obtained  by  Lye  for  the  office,  or  to  be  communicated  by 
the  plaintiff,  or  by  the  life  insured  as  constructively  agent  for  both  par- 
ties, the  plaintiff  by  signing  the  contract  enters  into  a  warranty  that 
the  reference  to  the  medical  attendant  is  a  correct  reference. 

Admitting,  however,  that  Lye  was  the  agent  of  the  office  for  all  in- 
quires from  which  it  was  possible  to  exonerate  the  plaintiff,  and  which 
the  office  could  make  independently  of  him  or  his  agents,  yet  for  the 
purpose  of  stating  what  is  his  health,  or  who  is  his  medical  attendant, 
the  life  insured  is  impliedly  and  necessarily  the  agent  of  the  party  who 
effects  the  insurance.  His  agency  for  the  party  insuring,  in  all  matters 
which  can  only  be  learnt  from  him,  is  perfectly  compatible  with  Lye's 
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being  agent  for  the  office  in  all  other  matters  usually  cast  upon  the  party 
insuring.  The  life  insured  is  the  only  person  who  can  give  the  required 
reference  correctly.  He  is  not  the  agent  of  the  office,  because  they  are 
not  the  persons  called  on,  but  calling,  to  act ;  not  the  persons  required, 
but  requiring  the  reference  to  be  given ;  he  must,  therefore,  be  the 
agent  of  the  party  at  whose  hands  that  reference  is  required ;  the  party 
who,  as  the  basis  of  his  contract,  is  called  on  to  warrant  that  the  refer- 
ence, however  obtained,  by  whomsoever  furnished,  is  at  all  events  true. 

The  plaintiff,  if  he  could  not  place  sufficient  reliance  on  the  declara- 
tions of  the  life  insured,  might  easily  decline  to  enter  into  any  such 
warranty,  or  to  sign  any  such  contract;  but  if  he  signs  it  the  office  ought 
not  to  suffer  from  the  temerity  of  his  warranty ;  for  it  is  plain  that  they 
would  never  have  entered  into  the  contract,  at  least  upon  the  same  terms. 
If  they  had  spoken  with  the  usual  medical  attendant. 

*Be8T,  C.  J. — No  longer  ago  than  when  the  case  of  Morrison  (-#7^0-1 
V.  Muspratt  was  decided,  this  court  held,  that  if  there  was  a  re-  L  J 
ference  to  a  man  who  had  been  the  medical  attendant,  and  no  reference 
to  the  person  who  was  the  medical  attendant  of  the  life  insured  at  the 
time  the  policy  was  effected,  such  an  omission  to  refer  to  the  proper  per- 
son would  vacate  the  policy.  This  court  granted  a  new  trial  in  that 
cause,  in  consequence  of  a  supposed  misdirection  of  Lord  Tenterden. 
Lord  Tenterden  afterwards,  in  Lindenau  v.  Desborough,  spoke  in  terms 
of  approbation  of  the  decision  of  this  court,  and  in  effect  said  that  he 
considered  the  decision  of  this  court  as  the  rule  which  ought  to  guide 
him  in  giving  his  direction  to  the  jury  in  that  particular  case.  How  is 
that  case  6f  Morrison  v.  Muspratt  to  be  distinguished  from  the  present  ? 
In  that  case,  undoubtedly,  the  reference,  as  my  brother  Wilde  has 
stated,  was  made  by  the  assured ;  in  this  case,  the  reference  made  is  not 
by  the. assured,  but  by  the  person  whose  life  was  insured.  Then,  is  the 
assured  affected  by  any  misrepresentation  of  the  person  whose  life  is  in- 
sured ?  In  the  case  of  Maynard  v.  Rhodes,  that  very  point  was  decided 
by  the  Court  of  King's  Bench.  Colonel  Lyon,  the  life  insured  by  the 
plaintiff,  in  conformity  with  the  regulations  of  the  insurance  office, 
attended  to  give  the  usual  information  as  to  the  state  of  his  health,  and 
in  the  result  the  policy  was  effected.  Colonel  Lyon  concealed  or  misre- 
presented a  material  circumstance  touching  his  health.  The  learned 
judge  told  the  jury,  if  they  were  satisfied  that  the  representation  made 
by  Colonel  Lyon  was  not  substantially  true  at  the  time  the  policy  was 
effected,  the  plaintiff  would  be  bound  by  the  consequences  of  such  mis- 
representation, although  he  himself  was  not  privy  to  the  falsehood.  A 
motion  was  made  for  a  new  trial.  The  judgment  is  given  by  Mr.  Jus- 
tice Bayley,  Mr.  Justice  Holroyd,  and  Mr.  Justice  Littledale.  The  first 
says,  "  I  am  of  opinion  that  the  direction  of  the  lord  chief-justice  to  the 
jury  was  correct  in  point  of  law."  Mr.  Justice  Holroyd  says,  "  If  the 
jury  were  satisfied  the  representations  made  by  Colonel  Lyon  himself 
were  untrue,  it  can  make  no  difference  in  the  legal  result  whether  the 
policy  was  effected  for  his  benefit  or  not ;  it  was  a  conditional  policy, 
and  the  party  for  whose  benefit  it  was  effected  must  stand  to  the  conse- 


51(j  ROSS    ON    COMMERCIAL    LAW. 

r*7fim  q^ences."  Mr.  *Justice  Littledale  expresses  himself  as  agreeing 
■-         J  with  the  other  two  judges. 

This  is  a  very  recent  decision  at  the  Court  of  King's  Bench  expressly 
on  this  point ;  but  if  we  look  at  the  circumstances  of  the  present  case,  I 
think  we  may  decide  this  point  on  the  general  rule  of  law,  that  the  prin- 
cipal is  responsible  for  any  representations  made  by  his  agent  relating  to 
the  business  in  hand.  For,  has  not  the  plaintifiF,  the  assured,  made  Mr. 
House  his  agent  for  the  purpose  of  this  insurance  ?  When  Mr.  Lye 
applies  to  the  plaintiflf,  the  plaintiff  says,  I  can  give  no  account,  you 
must  go  and  inquire  who  was  Mr.  House's  medical  attendant.  And  who 
could  give  him  the  best  account  ? — to  whom  should  he  go  ? — who  could 
give  him  direct  and  satisfactory  information  on  the  subject  but  Mr. 
House  ?  Then,  the  assured  must  have  known  of  the  statement  signed 
by  Lye,  because  Lye  swears  that  he  showed  him  the  paper,  and  that  the 
other  said,  I  dare  say  it  is  all  correct.  He  either  did  know  it  or  might 
have  known  it,  which,  as  far  as  regards  his  responsibility,  is  the  same 
thing  as  if  he  did  know  it.  He  knew  that  Mr.  House  had  been  asked 
the  question — "  To  what  medical  practitioner  do  you  refer  the  directors 
of  the  office  as  most  competent  to  give  evidence  respecting  your  present 
and  general  state  of  health  and  constitution,  and  your  habits  of  life  ?" — 
and  that  he  had  answered,  "  I  refer  to  Mr.  Vicary  of  Warminster."  By 
suffering  that  paper  to  be  handed  in,  he  adopts  that  reference,  and  makes 
Mr.  House  his  agent  for  the  purpose  of  making  the  reference. 

Is  that  a  true  and  proper  reference  ?  Mr.  Vicary  of  Warminster  had 
never  been  House's  medical  attendant.  But  a  medical  man  at  Bath  had 
attended  him  for  some  years,  and  could  tell  not  only  whether'there  was 
any  incipient  disease,  but  whether  there  were  any  habits  which  havi  a 
tendency  to  produce  disease. 

Without  discussing  the  question  whether  habits  of  inveterate  drunken- 
ness have  a  tendency  to  produce  disease  or  not,  we  may  stop  short  here,  and 
say,  You  have  not  referred  to  the  medical  attendant  as  you  were  required  to 
do.  The  first  count  in  the  declaration  states  the  policy  of  insurance  :  it 
then  states  the  conditions,  according  to  a  clause  by  which  it  is  "  provided 
r*"*!!!  **^**  ''^'^  policy  and  insurance  hereby  effected  shall  at  all  times 
L  -1  and  under  all  circumstances  be  subject  to  such  conditions  and 
stipulations  as  are  contained  in  the  printed  conditions  of  life  assurance  in- 
dorsed hereon,  in  the  same  manner  as  if  the  same  were  actually  repeated 
in  the  body  of  the  policy,  and  adapted  to  this  present  case."  One  of 
those  conditions  is,  that  the  names  and  residences  of  two  gentlemen  are 
to  be  referred  to  respecting  the  present  and  general  state  of  the  life  of 
the  insured — one  to  be  the  usual  medical  attendant  of  the  party.  The 
declaration  in  the  cause  then  goes  on  to  state,  that  all  the  conditions  of 
the  policy  had  been  complied  with,  and,  consequently,  that  there  had 
been  a  reference  to  the  proper  medical  man.  Without  proof  of  that  the 
plaintiff  could  not  recover  in  this  action ;  and  it  is  not  an  unnecessary 
allegation,  because  the  declaration,  in  my  opinion,  would  have  been  bad 
without  it,  for  it  would  not  truly  have  represented  the  contract  between 
the  parties.  That  contract  is  not  confined  to  what  is  contained  in  the 
body  of  the  policy,  but  embraces  the  conditions  endorsed  on  it,  and 
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embraces  the  representations  required  by  those  conditions.  It  was  abso- 
lutely necessary  to  set  out  in  the  declaration  that  these  conditions  had 
been  complied  with.  80  far  from  that  being  proved,  undoubtedly  it  was 
disproved.  I  am  opinion,  on  this  short  ground  that  a  nonsuit  ought  to 
be  entered. 

Pabk,  J. — In  all  actions  on  life  assurance,  I  am  quite  clear  every 
regard  ought  to  be  paid  to  the  assured,  because,  in  general,  it  is  a  pro- 
vision for  a  family,  or  it  is  a  provision  for  a  bona  fide  debt,  as  I  have  no 
doubt  it  was  in  this  case ;  for  there  is  not  the  least  imputation  on  the 
plaintiff  in  the  cause ;  but,  while  one  wishes  to  give  every  latitude  and 
every  indulgence  to  plaintiffs  under  such  circumstances,  it  is  absolutely 
necessary  that  in  every  case  of  this  description  there  should  be  the  purest 
good  faith  between  the  parties,  and  the  most  accurate  representation  of 
all  material  circumstances.  Looking  at  this  case  in  that  point  of  view, 
I  think  there  is  nothing  at  all  in  the  point  that  has  been  made.  The 
case  is  merely  this,  that  Mr.  House's  life  being  the  subject  of  insurance, 
the  plaintiff,  who  was  to  be  benefited  by  that  insurance,  refers  the  agent 
of  the  *office  to  make  such  inquiries  as  he  can;  the  agent  neces-  r^f-co-i 
sarily  goes  to  the  party  who  was  to  be  the  life  insured.  Was  it  L  J 
not,  then,  of  course,  that  the  plaintiff,  who  made  the  reference  to  this 
very  man,  because  he  was  the  person  who  could  give  the  best  information, 
should  be  bound  by  the  representations  House  made  concerning  himself? 
And  what  does  he  say  of  himself  ?  He  is  asked  to  refer  to  his  usual 
medical  attendant.  He  says.  My  usual  medical  attendant  is  Mr.  Yicary 
of  Warminster.  But  was  there  a  word  of  truth  in  Mr.  Vicary  being  his 
usual  attendant  ?  Mr.  Vicary  was  examined,  and  it  appeared  he  had 
never  been  his  medical  attendant.  No  matter,  then,  whether  Dr.  Harvey 
were  a  good  medical  attendant  or  not, — he  was  the  person  actually  attend- 
ing him,  and  his  name  was  never  mentioned.  Then,  is  the  plaintiff  who 
effects  the  insurance  to  be  bound  by  this?  It  seems  to  me  thatMaynard 
V.  Rhodes  is  exactly  in  point.  There  is  no  distinction  whatever  between 
that  case  and  the  present,  because  there,  the  assured  was  as  ignorant  of 
anything  like  fraud,  and  as  free  from  suspicion,  as  the  plaintiff  here;  yet, 
it  was  held,  he  was  bound  by  the  representations  of  the  life  insured. 

But  it  is  said,  this  misstatement  is  not  material,  or  not  so  material  as 
the  misstatement  in  the  case  of  Maynard  v.  Bhodes.  I  do  not  agree  in 
that.  It  is  most  material  that  the  surgeon  who  has  been  in  attendance 
on  the  life  insured,  if  such  a  one  there  be,  should  be  referred  to.  If  he 
never  had  had  a  surgeon  attending  him,  he  might  have  said  so ;  but  if  he 
had  one,  it  was  material  he  should  be  referred  to,  and  the  plaintiff  knew 
it  was  material,  otherwise  he  would  not  have  declared  in  the  manner  he 
has  done  in  this  case,  for  he  avers  in  his  declaration  the  exact  perform- 
ance of  this  condition.  Instead  of  alleging  that  the  defendant  had 
dispensed  with  that  information,  as,  perhaps,  he  might  have  alleged,  (if 
he  could  have  proved  it,)  according  to  the  principle  recognized  in  Jones  v. 
Barkley,  Dougl.  684,  he  says,  I  have  performed  all  the  conditions  herein- 
before recited.  But  he  had  not  done  so,  for  he  had  not  referred  to  the 
usual  medical  attendant  of  the  life  insured. 
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_^_.„_  BuRROUGH,  J. — Here  there  is  beyond  all  question  a  mierepre- 
L  -I  *Bentation  of  a  very  material  fact,— of  the  name  of  the  person  who 
attended  the  life  insured.  There  was  another  person  who  had  been  used 
to  attend  him.  Beyond  all  doubt  that  is  a  misrepresentation.  At  the 
bottom  of  the  policy  there  is  this  phrase  :  "  A  declaration  as  to  all  the 
above  points  will  be  considered  as  the  basis  of  the  contract  between  the 
assured  and  the  company.  If  such  declaration  be  not  in  all  respects  true, 
the  policy  will  become  void."  One  declaration  is  of  "  the  name  and 
place  of  residence  of  two  gentleman  to  be  referred  to  respecting  the 
present  and  general  state  of  health  of  the  life  to  be  insured, — one  to  be 
the  usual  medical  attendant  of  the  party."  Has  the  plaintiflF  complied 
with  that  ?  so  far  from  it,  there  has  been  a  misrepresentation  of  the  fact 
by  the  life  insured.  Vicary  was  not  his  medical  attendant.  There  was 
another  person  who  had  attended,  and  who  would  have  disclosed  habitual 
intoxication.  This  is  not  complying  with  the  terms  of  the  policy,  and  I 
think  there  ought  to  be  a  nonsuit. 

Gaselee,  J. — ^According  to  the  terms  of  this  policy,  it  is  requisite 
that  the  names  and  residences  of  two  gentleman  should  be  referred  to 
respecting  the  state  of  the  life  assured, — one  the  usual  medical  attendant 
of  the  party.  Now,  who  is  the  person  who  can  best  disclose  the  name  of 
such  attendant  ?  and  does  it  not  ex  vi  termini,  almost  import  that  the 
life  assured  himself  shall  be  applied  to  to  know  who  is  his  medical  attend- 
ant ?  Mr.  House,  the  life  insured,  was  the  person  applied  to  here,  and 
he  has  given  a  misrepresentation  of  that  fact. 

But  it  has  been  said  he  was  not  the  agent  of  the  plaintiff.  The  plain- 
tiff said  to  Lye,  Do  you  make  the  necessary  inquiries,  and  I  will  sign  the 
paper.  Now,  it  appears  to  me,  when  that  is  coupled  with  what  passed 
afterwards,  viz.,  Lye's  coming  and  beginning  to  read  over  the  declaration, 
and  to  state  what  was  in  it,  when  the  plaintiff  cut  him  short,  and  said, 
he  took  it  for  granted  it  was  right,  that  it  does  constitute  House  the  agent 
of  the  plaintiff,  and  that  he  is  bound  by  the  misrepresentation  of  such 
agent. 

That,  therefore,  appears  to  me  to  be  a  sufficient  ground  on  which  a 
nonsuit  ought  to  be  entered  in  this  case.  I  agree  with  my  brother  Wilde, 
r*7'4i  ^^^  '^^  ^^^  competent  to  the  parties  to  have  *dispensed  with  this, 
L  J  or  with  any  other  of  the  conditions  they  thought  fit.  But  sup- 
pose they  had,  should  it  not  then,  on  the  principle  laid  down  in  the  case 
of  Jones  V.  Barkley,  referring  to  Kingston  v.  Pearson,  have  been  said, 
"  My  declaration  consisted  of  such  and  such  particulars,  which  were 
required  by  the  conditions,  and  I  was  ready  to  have  declared  and  to  have 
made  it  conformable  to  the  policy,  but  the  office  did  not  insist  on  it,  they 
dispensed  with  it,  and  they  discharged  me  altogether  from  making  itj" 
that  is  the  allegation  in  Jones  v.  Barkley,  where  the  party  said  he  had 
made  and  executed  some,  and  was  ready  and  offered  to  do  the  rest,  but 
the  other  party  dispensed  with  the  whole.  Then  the  question  would  have 
been,  Have  they  or  not  discharged  them  ?  I  do  not  think  my  brother 
Wilde's  point  arises  upon  the  record,  or  that  it  would  have  been  compe- 
tent to  give  in  evidence,  that  they  had  dispensed  with  this  condition, 


CONTRACT  OF  INSURANCE.  519 

requiring  the  name  of  the  usual  medical  attendant.     On  this  ground,  I 
am  of  opinion  there  should  be  a  nonsuit. 

Rule  absolute. 


False  answers  to  verbal  inqniriea  on  matters  material  will  avoid  the  policy, 
although  the  printed  list  of  inquiries  did  not  embrace  such  matters.  In  Wain- 
right  V.  Bland,  1  M.  and  N.  33,  a  party  effecting  her  assurance  on  her  life,  was 
asked  by  the  actuary,  Whether  she  had  effected  assurances  at  any  other  office  ? 
and  she  answered,  "  I  wish  to  insure  £5000,  but  as  your  ofiBce  only  takes  £3000, 
I  shall  propose  £2000  to  some  other  office."  It  was  afterwards  discovered  that 
she  had  previously  effected  insurances  with  various  offices  to  the  amount  of 
£11,000.  In  the  printed  list  of  questions  proposed  by  the  office  assuring,  there 
was  none  as  to  assurances  being  effected  with  other  offices.  At  her  death  the 
claim  was  resisted,  and  at  the  trial  the  judge  left  it  to  the  jury  to  say.  Whether 
the  false  representations  made  by  the  assured  related  to  a  matter  material  to  be 
known  by  the  assurers.  The  jury  found  that  the  false  representation  was  a  ma- 
terial point,  and  on  a  motion  for  a  new  trial  the  verdict  was  sustained. 


*IN  A  LIFE   POLICY  CONTAINING  A  CONDITION   THAT  IT  SHOULD  r^^cc-i 
BE  VOID  IF  THE  PARTY  ON  WHOSE  LIFE  THE  ASSURANCE  WAS  L  J 

EFFECTED  SHOULD  COMMIT  SUICIDE,  IT  IS  NOT  NECESSARY  THAT  THE 
PARTY  COMMITTING  SUICIDE  SHOULD  BE  A  RESPONSIBLE  MORAL  AGENT, 
ABLE  TO  DISTINGUISH  BETWEEN  RIGHT  AND  WRONG,  BUT  IT  IS  SUFFI- 
CIENT IF  HE  INTENDED  TO  KILL  HIMSELF,  AND  IF  HE  KNEW  THAT  THE 
PROBABLE  CONSEQUENCE  OP  THE  ACT  DONE  BY  HIM  WAS  TO  DEPRIVE 
HIMSELF  OP  LIFE. 

CLIFT  V.    SCHWABE. 
June.  16,  1846.— B.     3  M.  G.  &  S.  437. 

Assumpsit  upon  a  policy  of  assurance  on  the  life  of  Louis  Schwabe. 
The  sixth  condition  of  the  policy  was  that  it  should  be  void  if  the  person 
on  whose  life  the  assurance  was  effected  should  commit  suicide,  or  die 
bj  duelling,  or  the  hands  of  justice. 

The  defendants  pleaded  that  the  said  Louis  Sohwabe  did  commit 
suicide,  whereby  the  policy  became  and  was  void. 

Upon  this  plea,  issue  was  taken  and  joined. 

The  cause  came  on  for  trial  before  Cresswell,  J.,  at  the  Liverpool 
summer  assizes  in  1845. 

On  the  part  of  the  defendants  below,  it  was  proved  that  Louis  Schwabe, 
the  assured,  on  the  10th  of  January,  1846,  voluntarily  took  and  swal- 
lowed a  quantity  of  sulphuric  acid,  sufficient  to  occasion  death,  for  the 
purpose  of  killing  himself,  and  that  he  died  on  the  following  day,  by 
reason  of  the  taking  and  swallowing  of  such  acid ;  and  the  witnesses  who 
gave  such  evidence,  on  cross-examination  by  the  plaintiff's  counsel  gave 
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evidence  tending  to  show  that  Louis  Sohwabe,  when  he  took  the  sul- 
phuric acid,  was  of  unsound  mind. 

The  learned  judge  thereupon  directed  the  jury — that,  in  order  to  find 
the  said  issue  for  the  defendants,  it  was  necessary,  that  they,  the  jury, 
should  be  satisfied  that  Louis  Rchwabe  died  by  his  own  voluntary  act,  being 
then  able  to  distinguish  between  right  and  wrong,  and  to  appreciate  the 
P^-.j,-]  nature  and  quality  of  the  act  that  he  was  doing,  so  as  to  be  a  re- 
L  J  responsible  *moral  agent;  that  the  burthen  of  proof  asto his  dying 
by  his  own  voluntary  act,  was  on  the  defendants,  but  that  being  established, 
the  jury  must  assume  that  he  was  of  sane  mind,  and  a  responsible  moral 
agent,  unless  the  contrary  should  appear  in  evidence. 

To  this  direction,  the  counsel  for  the  defendants  below  excepted,  in- 
sisting that  the  learned  judge  ought  to  have  charged  the  jury,  as  matter 
of  law,  that,  if  Louis  Sehwabe  voluntarily  took  the  sulphuric  acid  for  the 
purpose  of  destroying  life,  being  conscious  of  the  probable  consequences 
of  the  act,  and  having,  at  the  time  of  so  taking  it,  sufficient  mind  to  will 
to  destroy  life,  he  had  committed  suicide,  within  the  meaning  of  the  sixth 
condition  of  the  policy. 

The  jury  returned  a  verdict  for  the  plaintiff  below,  damages  £5140, 
13s.  9^^.  Judgment  having  been  entered  up  for  that  sum,  and  costs, 
the  defendants  below  brought  a  writ  of  error.  The  exceptions  came  on 
for  argument  in  the  exchequer  chamber  on  the  4th  of  December,  1846, 
before  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Patteson,  J.,  Rolfe,  B., 
Wightman,  J.,  and  Coleridge,  J. 

Sir  F.  Eelley,  solicitor-general,  (with  whom  where  Martin  and  Un- 
thanlc,\  for  the  plaintiffs  in  error. — The  learned  judge  was  clearly  wrong 
in  the  construction  put  by  him  upon  the  words  of  the  condition  in  ques- 
tion— "  every  policy  effected  by  a  person  on  his  or  her  own  life,  shall  be 
void,  if  such  person  shall  commit  suicide,  or  die  by  duelling  or  the  hands 
of  justice."  The  words  "  shall  commit  suicide"  do  not  possess  any  defi- 
nite technical  meaning ;  the  real  question  is,  What  was  the  meaning  of 
the  contracting  parties, — whether  the  office  intended  to  provide  against 
an  event  of  frequent  occurrence,  or  merely  against  the  crime  of  felonious 
self-slaughter  ?  The  law  upon  the  subject  recently  underwent  very  full 
discussion  in  the  case  of  Borradaile  v.  Hunter,  5  M.  and  G.  639,  5  Scott, 
N.  R.  418.  There  the  policy  contained  a  proviso,  inter  alia,  that,  in  case 
"  the  assured  should  die  by  his  own  hands,  or  by  the  hands  of  justice, 
or  in  consequence  of  a  duel,"  the  policy  should  be  void.  The  assured 
threw  himself  into  the  Thames  and  was  drowned.  Upon  an  issue,  whe- 
P^-K--,  ther  the  assured  died  by  his  own  hands,  *the  jury  found  that 
L  J  he  "  voluntarily  threw  himself  into  the  water,  knowingat  the  time 
that  he  should  thereby  destroy  his  life,  and  intending  thereby  to  do  so ; 
but  that,  at  the  time  of  committing  the  act,  he  was  not  capable  of  judg- 
ing between  right  and  wrong."  It  was  held  by  Coltman,  Erskine,  and 
Maule,  JJ.,  dissentiente  Tindal,  C.  J.,  that  the  policy  was  avoided,  as 
the  proviso  included  all  acts  of  voluntary  self-destruction,  and  was  not 
limited  by  the  accompaying  provisoes  to  acts  of  felonious  suicide.  It  may 
be  conceded  that  the  word  "  suicide,"  in  the  sense  in  which  it  is  here 
used,  does  not  embrace  self-killing  by  accident,  or  unintentional  self- 
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destruction.  But  there  is  nothing  in  the  context  to  restrain  it  to  a  felo- 
nious killing.  Suicide  may  be  felonious  or  otherwise,  according  to  the 
circumstances,  just  as  homicide  may  be  felonious,  or  excusable,  or  justi- 
fiable. In  3  Inst.,  Lord  Coke  says,  "  Sbmicidium,  ex  vi  termini,  com- 
prehendeth  petit  treason,  murder,  and  that  which  is  commonly  called 
manslaughter,  for,  homicidium  est  hominis  ccedium,  and  homicidium  est 
hominis  occisio  ah  homine  facta.  Therefore,  the  right  division  of  homi- 
cide is, — that  of  homicides  or  manslaughters,  some  be  voluntary  and  of 
malice  aforethought ;  as  petit  treason,  and  murder  of  another,  and  mur- 
der of  himself;  of  manslaughters,  some  be  voluntary,  and  not  of  malice 
forethought ;  of  these  some  be  felony,  and  some  be  no  felony ;  of  which, 
some  be  in  respect  of  giving  back  inevitably  in  defence  of  himself,  upon 
an  assault  of  revenge,  and  some  without  any  giving  back,  as,  upon  the 
assault  of  a  thief  or  robber  upon  a  man  in  his  house  or  abroad ;  some 
upon  the  assault  of  one  that  is  under  custody,  as  the  sheriflF  or  jailer 
assaulted  by  his  prisoner.  Some,  in  respect  that  he  is  an  oflScer  or  minis- 
ter of  justice,  without  any  assault,  in  the  execution  of  his  oflBce,  or  law- 
ful warrant.  And  lastly,  some  homicides  that  be  no  felony  be  neither 
forethought  nor  voluntary,  as  manslaughter  by  misadventure,  per  infor- 
tunium, or  caiu."  In  Borradaile  v.  Hunter,  it  was  insisted,  on  the  part 
of  the  plaintiff,  at  the  trial,  that  to  bring  it  within  the  condition  of  the 
policy,  the  act  of  suicide,  or  "  dying  by  his  own  hands,"  must  have  been 
the  intentional  act  of  a  sane  man  having  the  control  of  his  will ;  but  the 
learned  judge  who  presided  laid  it  down,  most  unexceptionably,  as  it  is 
conceived, — "that  if  the  ^assured  by  his  own  act  intentionally  r^cyKo-j 
destroyed  his  own  life,  not  only  being  conscious  of  the  probable  L  -1 
consequences  of  the  act,  but  doing  it  for  the  express  purpose  of  destroy- 
ing himself  voluntarily,  having  at  the  same  time  sufficient  mind  to  will 
to  destroy  his  own  life,  the  case  would  be  brought  within  the  condition 
of  the  policy ;  but  that  if  he  was  not  in  a  state  of  mind  to  know  the  conse- 
quences of  the  act,  then  it  would  not  come  within  the  condition."  In- 
surance offices  do  not  guarantee  a  man's  sanity.     [Pollock,  C.  B It 

would  be  easy  for  them  to  say  so.]  Maule,  J.,  in  his  judgment  in  Borra- 
daile V.  Hunter,  says, — "  A  policy  by  which  the  sum  insured  is  payable 
on  the  death  of  the  assured  in  all  events,  .gives  him  a  pecuniary  interest 
that  he  should  die  immediately,  rather  than  at  a  future  time,  to  the  ex- 
tent of  the  excess  of  the  value  of  a  present  payment  over  a  deferred  one, 
and  offers  therefore  a  temptation  to  self-destruction  to  this  extent.  To 
protect  the  insurers  against  the  increase  of  risk  arising  out  of  this  temp- 
tation, is  the  object  for  which  the  condition  in  question  is  inserted.  It 
ought,  therefore,  to  be  so  construed  as  to  include  those  cases  of  self- 
destruction  in  which,  but  for  the  condition,  the  act  might  have  been 
committed  in  order  to  accelerate  the  claim  on  the  policy,  and  to  exclude 
those  in  which  the  circumstances,  supposing  the  policy  to  have  been 
unconditional,  would  show  that  the  act  would  not  have  been  com- 
mitted with  a  view  to  pecuniary  interest.  This  principle  of  construc- 
tion requires  and  accounts  for  the  exclusion  from  the  operation  of  the 
condition  of  those  cases,  falling  within  the  general  sense  of  its  words,  to 
to  which  it  is  admitted  not  to  apply, — such  as  those  of  accident  and 
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delirium."  fPoLLOOK,  C.  B. — Delirium  is  not  inconsistent  with  the 
existence  of  intention.  The  question  is,  whether,  in  order  to  exclude 
the  case  from  the  condition,  there  must  not  be  an  entire  absence  of  will 
or  intention  and  understanding.  If  the  party  is  not  a  responsible  moral 
agent,  can  the  act  be  said  to  be  his  act?|]  Erskine,  J.,  in  delivering,  his 
opinion,  in  Borradaile  v.  Hunter,  says, — "  Looking  simply  at  that  branch 
of  the  proviso  upon  which  the  issue  was  raised,  it  seems  to  me  that  the 
only  qualification  that  a  liberal  interpretation  of  the  words,  with  refer- 
ence to  the  nature  of  the  contract,  requires,  is  that  the  act  of  self-des- 
truction should  be  the  voluntary  and  wilful  act  of  a  man  having  at 
r*7'iQ1  *tli6time  sufficient  powers  of  mind  and  reason  to  understand  the 
L  '  J  physical  nature  and  consequences  of  such  act,  and  having  at  the 
time  a  purpose  and  intention  to  cause  his  own  death  by  that  act;  and 
that  the  question  whether  at  the  time  he  was  capable  of  understanding 
and  appreciating  the  moral  nature  and  quality  of  his  purpose,  is  not  re- 
levant to  the  inquiry,  further  than  as  it  might  help  to  illustrate  the 
extent- of  his  capacity  to  understand  the  physical  character  of  the  act 
itself."  [Pollock,  C.  B. — The  effect  of  that  dictum  seems  to  be  this ; 
that  the  act  must  be  the  voluntary  act  of  the  party,  as  opposed  to  in- 
voluntary, and  that  it  must  be  the  act  of  a  being  sufficiently  intelligent 
to  know  what  he  is  doing.]  If  the  party  voluntarily  ended  his  life, 
knowing  that  such  would  be  the  consequence  of  the  act  he  was  commit- 
ting, and  intending  to  produce  that  result,  it  is  quite  immaterial,  in  the 
construction  of  this  condition,  whether  he  was  or  was  not  a  responsible 
moral  agent.  [Pollock,  C.  B. — How  can  intention  be  predicated  of  a 
man  non  compos  mentis  ?~^  If  the  construction  of  the  policy  depended 
upon  the  sanity  or  insanity  of  the  assured,  there  would  have  been  no 
necessity  for  putting  to  the  jury  the  question  that  was  put  by  Alexander, 
C.  B.,  in  Garrett  v.  Barclay,  5  M.  and  G.  643,  5  Scott,  N.  R.  422 ;  for 
in  his  direction  his  lordship  observes  that  beyond  all  doubt  the  assured 
was  insane.  It  is  one  thing  to  say  that  a  man  is  not  a  responsible  moral 
agent,  and  another  to  say  that  he  is  incapable  of  volition.  In  Kinnear 
V.  Borradaile,  5  M.  and  G.  644,  5  Scott,  N.  E.  424,  as  in  Garrett  v. 
Barclay,  the  words  of  the  condition  were  the  same  as  those  in  the  pre- 
sent case.  In  Kinnear  v.  Nicholson,  5  M.  and  G.  644,  5  Scott,  N.  R. 
425,  the  words  were  the  same  as  those  in  the  policy  in  Borradaile  v. 
Hunter ;  and  yet,  so  slight  was  thought  to  be  the  distinction  between  them, 
that  it  was  agreed  between  the  parties  that  Kinnear  v.  Nicholson  should 
abide  the  event  of  Kinnear  v.  Borradaile.  [Pollock,  0.  B. — Mr.  Jus- 
tice Erskine  seems  to  have  considered  the  difference  of  expression  to  be 
important ;  for  he  says, — "  When  I  find  the  terms  '  shall  commit  suicide,' 
that  have  been  popularly  understood  and  judicially  considered  as  import- 
ing a  criminal  act  of  self-destruction,  exchanged  for  terms  not  hitherto 
so  construed,  it  may,  I  think,  be  fairly  inferred  that  the  terms  adopted 
r*7fim  '^^^^  *intended  to  embrace  all  cases  of  intentional  self-destruc- 
L  J  tion,  unless  it  can  be  collected  from  the  immediate  context,  that 
the  parties  used  them  ia  a  more  limited  sense."  Two  of  the  judges, 
therefore,  in  that  case,  would  have  been  in  favour  of  the  plaintiff,  if  the 
words  of  the  condition  had  been  the  same  as  those  here  used.]     If  the 
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act  be  intentional,  tbough  the  result  of  a  perverted  will,  it  is  still  suicide 
within  the  meaning  of  this  policy.  Lord  Coke,  Hale,  Hawkins,  and 
Blackstone,  in  treating  of  suicide,  all  consider  the  term  applicable  equally 
to  self-slaying  feloniously,  or  per  infortunium,  or  otherwise.  With 
regard  to  the  rule  of  construction  that  was  somewhat  relied  on  by  Tindal, 
C.  J.,  in  Borradaile  v.  Hunter,  noncitur  a  gociis,  even  assuming  it  to  be 
applicable  here,  it  does  not  aid  the  argument ;  for,  acts  that  are  lawful, 
such  as  going  upon  the  high  seas,  or  beyond  the  limits  of  Europe,  are 
in  this  proviso  placed  in  juxtaposition  with  unlawful  acts.  [Aldeeson, 
B. — A  man  may  die  by  the  hands  of  justice,  and  yet  he  may  not  be 
justly  condemned.]!  Exactly  so.  Some  force  will  also  be  attempted  to 
be  given  to  the  word  "  commit,"  which,  it  will  probably  be  said,  implies 
criminality.  There  are,  however,  many  instances  of  the  use  of  that  word 
in  a  manner  in  no  degree  importing  criminality  or  illegality ;  for  instance, 
in  pleading,  a  man  is  said  to  commit  a  trespass  in  the  assertion  of  a  right 
of  way,  or  to  commit  an  assault  in  protection  of  himself  or  of  some  one 
he  is  bound  to  protect. 

J.  Henderson,  (with  whom  were  Knowhs  and  Crompton,^  for  the  de- 
fendant in  error. — The  main  question  in  this  case  is,  What  is  the  true 
construction  of  the  words  "  shall  commit  suicide,"  as  Used  in  this  instru- 
ment ?  If  they  necessarily  import  an  act  of  criminality,  the  direction 
of  the  learned  judge  to  the  jury  cannot  be  impeached.  The  word  "sui- 
cide" is  a  word  of  comparatively  modern  introduction.  Most  of  our  text 
writers  use  it  as  synonymous  with  felo  de  se.  Thus,  in  Hale's  Pleas  of 
the  Crown,  it  is  said, — "  Felo  de  se,  or  suicide,  is,  where  a  man  of  age 
of  discretion,  and  compos  mentis,  voluntarily  kills  himself  by  stabbing, 
poisoning,  or  any  other  way.  No  man  hath  an  absolute  interest  of  him- 
self :  but  1,  God  Almighty  hath  an  interest  and  property  in  him,  and 
therefore  self-murder  is  a  sin  ^against  God ;  2,  The  king  hath  r-^iMo-i  -i 
an  interest  in  him,  and  therefore  the  inquisition  in  case  of  self-  ■-  -< 
murder  is,  felonici  et  voluntarii  seipsum  inter/ecit  et  murdravit,  con- 
tra pacem  Domini  Regis.  If  he  loses  his  memory  by  sickness,  infir- 
mity, or  accident,  and  kills  himself,  he  is  not  felo  de  se,  neither  can  he 
be  said  to  commit  murder  upon  himself  or  any  other.  If  a  man  gives 
himself  a  mortal  stroke  while  he  is  nan  compos,  and  recovers  his  under- 
standing, and  then  dies,  he  is  not  felo  de  se;  for,  though  the  death  com- 
pletes the  homicide,  the  act  must  be  that  which  makes  the  oflFence.  It 
is  not  every  melancholy  or  hypochondriacal  distemper  that  denominates 
a  man  non  compos ;  for  there  are  few  who  commit  this  offence  but  are 
under  such  infirmities ;  but  it  must  be  such  an  alienation  of  mind  that 
renders  them  to  be  madmen  or  frantic,  or  destitute  of  the  use  of  reason ; 
a  lunatic  killing  himself  in  a  fit  of  lunacy  is  not/e?o  de  se."  And  he 
adds, — "  It  must  be  simply  voluntary,  and  with  an  intent  to  kill  him- 
self." So  Lord  Coke  says, — "  If  a  man  lose  his  memory  by  the  rage  of 
sickness  or  infirmity,  or  otherwise,  and  kill  himself  while  he  is  not  com- 
pos  mentis,  he  is  not  felo  de  se;  for,  as  he  cannot  commit  murder  upon 
another,  so  in  that  case  he  cannot  commit  murder  upon  himself.  If  one 
during  the  time  that  he  is  non  compos  mentis  give  himself  a  mortal  wound, 
whereof  he,  when  he  hath  recovered  his  memory,  dieth,  he  is  not  felo 
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de  se :  because  the  stroke  which  was  the  cause  of  his  death,  was  given 
when  he  was  not  compos  mentis:  et  actus  non  facit  reum,  nisi  mens  sit 
rea."  And  Blackstone  says,  4  Bl.  Comm.  189, — "  A  feh  de  se  is  he 
that  deliberately  puts  an  end  to  his  own  existence,  or  commits  an  unlaw- 
ful malicious  act,  the  consequence  of  which  is  his  own  death ;  as  if,  at- 
tempting to  kill  another,  he  runs  upon  his  antagonist's  sword  j  or,  shoot- 
ing at  another,  the  gun  bursts  and  kills  himself.  The  party  must  be  of 
yearg  of  discretion,  and  in  his  senses,  else  it  is  no  crime." — [Aldeuson, 
3. — Felo  de  se  no  doubt  is  included  in  suicide;  but  the  question  is, 
whether  the  expression  here  used  is  confined  to  criminal  suicide  or  felo 
de  se.T  In  Dr.  Johnson's  Dictionary,  "  suicide"  is  defined  "  self-mur- 
der ;  the  borrid  crime  of  killing  one's-self."  Putting  a  fair  and  reason- 
able construction  upon  the  whole,  of  this  instrument,  it  is  impossible  to 
hold  that  anything  short  of  a  criminal  act  of  self-destruction,  was  in  the 
r*7R9T  *coDtemplation  of  the  parties.  The  very  form  of  the  expres- 
L  J  sion,  to  "commit  suicide,"  imports  a  deliberate  and  rational  ex- 
ercise of  the  will :  it  is  as  if  the  words  had  been  "  commit  the  crime  of 
suicide."  In  the  eye  of  the  law,  an  insane  person  can  have  no  will  or 
intention.  The  civil  law,  it  is  true,  makes  a  distinction  between  demens 
and  furiosus :  but  the  law  of  England  knows  no  degrees  of  insanity. 
"  The  law,"  as  was  observed  by  Sir  J.  Jekyll,  in  the  Duchess  of  Cleve- 
land's case,  "will  not  measure  the  sizes  of  men's  capacities,  so  as  they 
be  compotes  m,entis."  [PoLiiOCK,  G.  B. — If  a  man  is  non  compos  men- 
tis, he  is  beyond  the  reach  of  the  law.  How  can  it  be  predicated  of  one 
insane  person  that  he  is  capable  of  willing  to  do  on  act,  and  of  another 
that  he  is  not  ?  The  imperfection  of  language  compels  us  to  use  expres- 
sions that  are  very  inapt.]  [Alderson,  B. — An  insane  person  is  one 
who  has  no  dominion  over  his  will.]  The  argument  on  the  other  side, 
— that  the  policy  is  avoided,  if  the  assured,  at  the  time  of  committing 
the  act  which  terminated  so  fatally,  had  mind  enough  to  know  what  he 
was  about,  and  to  contemplate  and  intend  the  consequence  that  resulted, 
— suggests  a  distinction  which  the  law  repudiates.  [Parke,  B. — Lord 
Hale  distinctly  points  out  the  degrees  of  insanity.]  The  learned  judge 
in  this  case  adopted  the  test  suggested  by  the  opinion  of  the  majority  of 
the  judges  delivered  to  the  house  of  lords,  in  answer  to  the  questions 
arising  out  of  M'Naughton's  case.  If  any  doubt  arises  from  the  ambi- 
guity of  the  instrument,  the  inconvenience  must  be  borne  by  the  assurers, 
whose  language  it  is.  The  opinions  of  two  of  the  judges  in  Borradaile 
V.  Hunter,  upon  the  import  of  the  words  here  used,  support  the  direc- 
tion in  this  case,  and  those  of  the  other  two  are  not  at  all  inconsistent 
with  it.  The  test  there  proposed  by  Maule,  J.,  is  that  which  should 
guide  the  decision  of  the  present  case.  "  In  construing  these  words," 
says  that  learned  judge,  "  it  is  proper  to  consider,  first,  what  is  their 
meaning  in  the  largest  sense,  which,  according  to  the  common  use  of 
language,  belongs  to  them ;  and  if  it  should  appear  that  that  sense  is 
larger  than  the  sense  in  which  they  must  be  understood  in  the  instru- 
ment in  question ;  secondly,  what  is  the  object  for  which  they  are  used. 
r*7631  ^■''^y  ought  not  to  be  extended  beyond  their  ordinary  sense,  in 
L        -I  order  to  comprehend  a  case  within  their  object ;  for,  *that  would 
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be  to  give  effect  to  an  intention  not  expressed ;  nor  can  they  be  so  re- 
stricted as  to  exclude  a  case  both  within  their  object  and  within  their 
ordinary  sense,  without  violating  the  fundamental  rule  which  requires 
that  effect  should  be  given  to  such  intention  of  the  parties  as  they  have 
used  fit  words  to  express.  The  words  in  question,  in  their  largest 
ordinary  sense,  comprehend  all  cases  of  self-destruction,  and  certainly 
include  the  case  of  the  present  testator ;  but  as  it  is  admitted  that,  in 
their  largest  sense,  they  comprehend  many  cases  not  within  their  mean- 
ing as  used  on  the  present  occasion,  it  is  to  be  considered  whether  the 
case  of  the  testator  falls  within  the  object  for  which  they  are  used  in 
this  policy."  The  cases  of  Garrett  v.  Barclay,  Kinnear  v.  Borradaile, 
and  Kinnear  v.  Nicholson,  have  little  or  no  bearing  upon  the  present. 

Sir  F.  Kelly,  solicitor-general,  in  reply. — Lord  Hale  treats  both  sui- 
cide and  homicide  as  including  a  killing  per  infortunium.  As  well 
might  it  be  said  that  homicide,  in  the  abstract,  can  only  mean  felonious 
homicide,  as  that  suicide  can  only  mean  feh  de  se.  If  dictionaries  are 
to  be  relied  on,  Kiohardson  disctinctly  puts  it  in  the  alternative ;  for  he 
defines  "suicide"as  "the  slaying  of  himself,  or  self-murder."  The  word 
"  commit",  clearly  does  not  advance  the  argument  on  the  part  of  the 
defendant  in  error.  It  is  not  necessarily  confined  to  the  doing  a  thing 
that  is  criminal  or  unlawful.  [Pollock,  C.  B. — Suicide  per  infortu- 
nium is  clearly  not  intended  by  this  policy.  Hale's  view  excludes  sui- 
cide by  a  reasonable  man.]  The  whole  extent  of  the  doctrine  laid  down 
by  Hale,  is,  that  a  man  who  is  non  compos  mentis  cannot  be  felo  de  se. 

Cur.  adv.  vult. 

There  being  a  difference  of  opinion  amongst  the  judges  who  were  present 
at  the  argument,  their  judgments  were  given  seriatim,  as  follows  : — 

WiGHTMAN,  J I  am  of  opinion,  upon  the  best  consideration  I  can 

give  to  this  case,  that  the  direction  of  the  learned  judge  to  the  jury 
upon  the  trial  of  the  cause  was  right,  and  that  the  *deceased  rsit^oj-i 
Louis  Schwabe  did  not,  under  the  circumstances  found  by  the  L  J 
jury,  commit  suicide,  within  the  meaning  of  the  policy  of  assurance 
upon  his  life.  The  exception  or  proviso  in  the  policy  is  in  these  terms  : 
— "Every  policy  effected  by  a  person  on  his  own  life  shall  be  void  if 
such  person  shall  commit  suicide,  or  die  by  duelling,  or  the  hands  of 
justice."  The  defendants  below  pleaded  that  Schwabe,  whose  life  was 
insured  by  himself,  did  commit  suicide,  which  was  denied  by  the  plain- 
tiff in  the  action.  The  evidence  was,  that  the  deceased  voluntarily  took 
poison  in  su£Scient  quantity  to  cause  death,  for  the  purpose  of  killing 
himself,  but  that  he  was,  when  he  took  the  poison,  of  unsound  mind. 
The  learned  judge  told  the  jury,  that,  to  find  a  verdict  for  the  defend- 
ants below,  they  must  be  satisfied  that  the  deceased  died  by  his  own 
voluntary  act,  being  then  able  to  distinguish  between  right  and  wrong, 
and  to  appreciate  the  nature  and  quality  of  the  act  that  he  was  doing, 
so  as  to  be  a  responsible  moral  agent.  To  this  direction  a  bill  of  excep- 
tions was  tendered,  it  being  contended  on  behalf  of  the  defendants,  that 
it  was  sufficient  to  entitle  them  to  a  verdict,  if  the  deceased  had  suffi- 
cient mind  to  intend  to  kill  himself,  and  to  know  that  the  poison  would 
probably  have  that  effect,  and  that  he  took  the  poison  with  that  intent, 
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though  he  might  he  unable  to  distinguish  between  right  and  wrong,  or 
to  appreciate  the  nature  and  quality  of  the  act  he  was  doing,  so  as  to  be 
a  responsible  moral  agent.  The  question  therefore  is,  whether  by  the 
word  "suicide,"  as  used  in  the  policy,  a  criminal  killing  of  himself,  such 
as  could  only  be  committed  by  a  responsible  moral  agent,  was  intended ; 
for,  if  it  was,  the  direction  of  the  learned  judge  and  the  verdict  of  the 
jury  were  right,  otherwise  not. 

The  term  "  suicide"  has  no  technical  or  legal  meaning :  it  is  derived 
from  the  Latin ;  but  the  compound  word  suicidiuni,  from  which  the 
English  word  is  said  to  be  derived,  is  not  to  be  found  in  any  Latin  dic- 
tionary or  glossary  that  I  have  met  with.  It  is  admitted  that  the  word 
is  not  to  be  understood  in  the  largest  sense  of  which  it  is  capable,  as 
that  would  include  an  accidental  or  unintentional  killing  of  himself. 
We  must,  therefore,  consider  the  ordinary  meaning  of  the  word  in  the 
English  language,  and  connect  such  ordinary  meaning  with  the  apparent 
r*7Rfn  *object  and  intent  of  the  proviso  in  the  policy  in  which  it  occurs. 
L  J  In  all  the  English  books  in  which  it  occurs,  legal  or  other,  it  is 
almost  invariably  used  to  denote  a  criminal  act.  In  Johnson's  Diction- 
ary, "suicide,"  when  used  as  denoting  an  act,  is  said  to  mean  "self- 
murder,"  "the  horrid  crime  of  destroying  one's-self ;"  and  when  used  as 
denoting  a  person  is  said  to  mean  "  a  self-murderer."  In  Webster's 
Dictionary  the  same  meaning  is  given ;  and  so  in  Kees's  Encyclopaedia, 
and  in  the  Encyclopaedia  Britannica.  Blaekstone,  in  the  4th  volume  of 
his  Commentaries,  p.  189,  uses  the  term  "suicide"  as  meaning  a,  felo 
de  se.  He  says, — "As  the  suicide  is  guilty  of  a  double  offence,  one 
spiritual  and  the  other  temporal,  the  law  has  ranked  it  amongst  the 
highest  crimes."  Innumerable  instances  might  be  given  to  show  that 
the  word  "suicide"  is  almost  invariably  used  in  the  English  language  in 
a  criminal  sense,  and  that  such  is  the  meaning  of  the  word  in  its  general 
and  ordinary  acceptation.  If  that  be  so,  is  there  anything  in  the  policy, 
or  the  terms  of  it,  to  show  that  it  is  used  in  the  proviso  in  question,  not  in 
the  general  and  ordinary  sense,  but  in  another,  of  which  it  is  capable, 
though  unusual? 

The  word  is  used  in  a  disqualifying  proviso,  by  which,  under  certain 
circumstances,  the  insurance  and  the  premiums  paid  are  forfeited  and  the 
benefit  of  the  policy  lost.  The  usual  rule  is,  to  look  strictly  at  the  terms 
of  such  provisoes,  and  not  to  extend  them  beyond  their  ordinary  mean- 
ing; but,  in  the  present  case,  if  the  ordinary  meaning  of  the  term 
"  suicide"  were  more  uncertain  than  it  seems  to  be,  the  terms  used  in 
the  proviso  itself,  in  connexion  with  it,  tend  to  show  the  sense  in  which 
the  insurers,  whose  word  it  is,  intended  it  should  be  used.  The  policy 
is  to  be  void,  if  the  person  "  shall  commit  suicide,  or  die  by  duelling,  or 
by  the  hands  of  justice."  The  three  excepted  modes  of  death  are  classed 
together  in  one  exception  or  proviso,  and  two  of  them  are  unquestionably 
the  consequences  of  crime  ;  and  if  the  maxim  noscitur  a  sociis  applies, 
it  strongly  tends  to  show  that  the  third  is  used  in  a  criminal  sense 
also.  In  Borradaile  v.  Hunter,  5  M.  and  G.  639,  5  Scott,  N.  R.  418, 
which  was  cited  upon  the  argument,  Erskine,  J.,  who  agreed  with  the 
majority  of  the  judges,  says,  as  one  of  the  grounds  for  his  judgment  in 
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that  case — "When  I  find  the  terms  'shall  commit  *suieide,'  r*^gg-i 
that  have  heen  popularity  understood  and  judicially  considered  L  J 
as  importing  a  criminal  act  of  self-destruction,  changed  for  terms  not 
hitherto  so  construed,  it  may,  I  think,  be  fairly  inferred  that  the  terms 
adopted  were  intended  to  embrace  all  cases  of  intentional  self-destruc- 
tion, unless  it  can  be  collected  from  the  immediate  context,  that  the 
parties  used  them  in  a  more  limited  sense."  And  the  Lord  Chief-Jus- 
tice Tindal,  in  his  judgment  in  the  same  case,  says, — "  If  the  exception 
had  run  in  the  terms  <  shall  die  by  suicide,  or  by  the  hands  of  justice,  or 
in  consequence  of  a  duel,'  surely  no  doubt  could  have  arisen  that  a  felo- 
nious suicide  was  intended  thereby."  I  refer  to  these  passages  in  the 
judgments  of  these  learned  judges,  as  showing  their  understanding  of 
the  meaning  of  the  term  "  suicide,"  when  used  in  such  an  exception, 
and  in  connection  with  such  other  terms  as  occur  in  the  present  case. 

I  forbear  to  speculate  upon  the  probable  object  of  the  insurers  in  in- 
troducing such  a  proviso.  It  can  hardly  be  because  such  modes  of  death 
as  these  excepted,  are  events  not  to  be  calculated  upon  ;  for  there  is  no 
doubt  but  that  the  probabililities  of  such  events  are  as  well  calculated  as 
any  other ;  and,  moreover,  those  modes  of  death  are  not  excepted  where 
the  policies  are  for  the  benefit  of  others.  It  may  be  that  the  exception 
in  case  of  suicide  was  introduced  to  meet  the  case  of  a  person  insuring 
his  life  with  the  intention  of  committing  suicide,  in  order  to  benefit  his 
family ;  or,  it  may  be  that  the  insurers  were  influenced  by  some  higher 
motive,  and  wished  to  check  such  modes  of  death  as  those  excepted. 
Either  of  these  objects  would  seem  to  indicate  that  the  word  "  suicide" 
was  used  in  its  ordinary  sense,  importing  a  crime.  But  as  no  satisfac- 
tory result  can  be  drawn  from  such  a  speculation,  it  is  better  to  judge  of 
the  case  merely  by  the  ordinary  sense  of  the  language  used  in  connection 
with  the  other  terms  which  are  used  along  with  it.  Upon  the  whole, 
then,  it  seems  to  me  that  there  is  nothing  in  this  case  to  show  an  inten- 
tion on  the  part  of  the  insurers  to  use  the  word  "  suicide"  in  a  more  ex- 
tended sense  than  that  which  is  ordinarily  and  popularly  attributed  to 
it ;  and  that,  on  the  contrary,  the  context  shows  that  it  was  their  inten- 
tion to  use  it  in  the  ordinary  and  popular  sense,  and  that  they  have  so 
used  it ;  and,  *consequently,  that  the  direction  of  the  judge  was  ra^jr-j-, 
correct,  and  that  the  defendant  in  error  is  entitled  to  judgment.  L        J 

KoLrE,  B. — The  question  in  this  case  is  very  short.  Louis  Schwabe, 
in  the  year,  1836,  insured  his  own  life  for  £999,  in  an  office  of  which 
the  plaintifis  in  error  were  the  directors  liable  to  be  sued  for  money 
becoming  due  on  the  policies  of  insurance.  The  policy  by  which  the 
£999  was  insured,  contained  a  clause  in  these  words  : — «  Every  policy 
eflFected  by  a  person  on  his  own  life,  shall  be  void,  if  such  person  shall 
commit  suicide,  or  die  by  duelling  or  the  hands  of  justice."  Schwabe 
died  in  1745,  and  the  defendant  in  error  obtained  letters  of  administra- 
tion, and  then  sued  the  plaintiffs  in  error  in  action  of  assumpsit  for  the 
£999  secured  by  the  policy.  The  plaintiffs  in  error  pleaded  that  Louis 
Schwabe  did  commit  suicide  whereby  the  policy  became  void.  On  this 
issue  was  joined.  The  issue  was  tried  before  my  brother  Cresswell,  at 
the  Liverpool  summer  assizes  last  year ;  aud  on  the  part  of  the  plaintifiFs 
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in  error  witnesses  were  called  to  prove  that  Schwabe's  death  was  caused 
by  his  having  voluntarily,  and  for  the  purpose  of  killing  himself,  swal- 
lowed a  quantity  of  sulphuric  acid ;  and  the  same  witnesses  also  gave 
evidence  tending  to  show,  that,  at  the  time  of  his  so  swallowing  the  said 
sulphuric  acid,  Louis  Schwabe  was  of  unsound  mind.  My  brother  Cress- 
well,  in  summing  up  the  case  to  the  jury,  told  them,  that  in  order  to  find 
the  issue  for  the  plaintiffs  in  error,  they  must  be  satisfied  that  Schwabe 
died  by  his  own  voluntary  act,  being  then  able  to  distinguish  between 
right  and  wrong,  and  to  appreciate  the  nature  and  quality  of  the  act  he 
was  doing,  so  as  to  be  a  responsible  moral  agent.  To  this  ruling  the 
plaintiffs  in  error  have  excepted ;  and  we  have  therefore  to  say  whether 
that  ruling  was  right ;  and  this  depends  on  the  meaning  of  the  words  in 
the  policy  "  shall  commit  suicide."  If  they  mean,  "  shall  destroy  his 
own  life  under  circumstances  which  will  make  him  ^felo  de  se,"  then 
the  ruling  was  right;  if  they  mean  merely  "  shall  intentionally  kill  him- 
self," then  the  ruling  was  wrong. 

The  word  "  suicide"  is  not,  as  it  appears  to  me,  a  word  of  art,  to 
which  any  legal  meaning  is  to  be  affixed  different  from  that  which  it  is 
r*7fi8T  pop'^^'irly  understood  to  bear.  The  authorities  ^referred  to  by 
L  -^  the  defendant  in  error,  as  showing  that  suicide  means  the  felo- 
nious taking^away  of  a  man's  own  life,  do  not  at  all  bear  out  his 
proposition.  Lord  Hale,  indeed,  in  the  thirty-first  chapter  of  his  Pleas 
of  the  Crown,  vol.  i.  p.  411,  certainly  speaks  of/elo  de  se  and  suicide  as 
convertible  terms,  and  defines  both  the  one  and  the  other  as  being,  where 
a  man  of  the  age  of  discretion,  and  compos  mentis,  voluntarily  kills  him- 
self. But  it  appears  to  me  plain,  from  the  whole  context  of  the  passage 
in  question  that  Lord  Hale  did  not  understand  that  he  was  giving  a  de- 
finition of  the  term  suicide,  except  as  it  was  often  used  to  mean  the  same 
thing  as/efo  de  se;  and  this  seems  manifest  from  the  fact,  that  what  in 
the  passage  in  question  he  calls  suicide,  he  a  few  lines  above  designates 
as  homicidium  sui  ipsius.  Now,  there  can  be  no  doubt  but  that  a  man 
who  takes  away  the  life  of  another  commits  homicide,  even  though  the 
act  was  justifiable,  or  may  have  happened  entirely  jaer  infortunium,  and 
was  therefore  not  criminal  at  all,  see  Hale,  P.  C.  c.  39.  And  therefore, 
taking  suicide  as  meaning  the  same  thing  as  homicide  of  one's-self,  it 
seems  to  follow  that,  in  the  opinion  of  Lord  Hale,  neither  guilt  nor 
moral  responsibility  is  necessarily  involved  in  its  legal  definition. 

The  passage  to  which  we  were  referred  in  4  Bla.  Com.  189,  seems 
strongly  to  show  that  suicide  dees  not,  in  the  opinion  of  that  learned 
judge,  necessarily  include  the  notion  of  moral  responsibility.  The 
learned  commentator,  after  stating  that  the  party  who  destroys  himself 
is  not  felo  de  se  unless  he  was  in  his  senses,  adds  that  coroners'  juries 
are  apt  to  push  this  principle  too  far,  and  to  hold  that  the  very  act  of 
suicide  is  evidence  of  insanity.  It  is  plain  that  the  word  suicide  is  there 
used  as  designating  the  mere  act  of  self-destruction,  otherwise  the  pas- 
sage would  be  insensible. 

The  only  other  authority  referred  to  in  which  the  word  "  suicide"  occurs 
is  the  recent  case  of  Borradaile  v.  Hunter,  5  M.  and  G.  639,  5  Scott 
N.  R.  418,  which  was  an  action,  like  this,  on  a  policy  of  insurance,  in 
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which  was  a  stipulation  making  it  void,  not  as  in  this  case  if  the  party 
should  commit  suicide,  but  if  he  should  "die  by  his  own  hands." 
There  a  majority  of  the  court  held  that  the  assured,  having  intentionally 
destroyed  himself,  though  he  was  at  the  time  incapable  of  distinguishing 
between  *right  and  wrong,  the  policy  was  void.  Tindal,  C.  J.,  n>jaq-i 
differed  from  the  rest  of  the  court ;  and  at  p.  668,  of  his  judg-  '-  J 
ment,  the  following  passage  occurs  : — "The  expression  '  dying  by  his 
own  hand,'  is  in  fact  no  more  than  the  translation  into  English  of  the 
word  of  Latin  origin,  <  suicide ;'  but  if  the  exception  had  run  in  these 
terms — 'shall  die  by  suicide,  or  by  the  hands  of  justice,  or  in  conse- 
quence of  a  duel,'  surely  no  doubt  could  have  arisen  that  a  felonious  sui- 
cide was  intended  thereby."  This,  though  it  certainly  shows  that  Tindal, 
C.  J.,  would,  from  the  context,  have  interpreted  the  word  "  suicide"  in 
this  policy  as  he  did  the  words  "  die  by  his  own  hands,"  in  Borradaile  v. 
Hunter,  as  referring  only  to  cases  of  self-destruction  perpetrated  by  per- 
sons of  sound  mind,  yet  shows  also  that  he  did  not  think  that  to  be  the 
necessary  or  natural  meaning  of  the  word  suicide  standing  alone.  The 
distinction  between  felonious  suicide  and  suicide  not  felonious,  taken 
and  observed  on  by  that  learned  judge,  seems  exclusively  to  show,  that, 
in  his  opinion,  suicide  did  not  necessarily,  ex  vi  termini,  import  a  crimi- 
nal act,  and  therefore  the  act  of  a  responsible  moral  agent ;  and  in  the 
same  case,  near  the  bottom  of  page  688,  Erskine,  J.,  speaks  of  criminal 
suicide,  showing  that  he  took  the  same  view  of  the  meaning  of  the  word 
suicide  as  was  taken  by  the  lord  chief-justice.  All  these  authorities 
seem  to  me  to  favour  my  interpretation  of  this  word. 

But  after  all,  our  decision  must  rest  entirely  on  what  is  the  ordinary 
meaning  of  the  term.  In  my  opinion,  every  act  of  self-destruction  is,  in 
common  language,  described  by  the  word  "  suicide,"  provided  it  be  the 
intentional  act  of  a  party  knowing  the  probable  consequence  of  what  he 
is  about.  This  is,  I  think,  the  ordinary  meaning  of  the  word  ;  and  I  see 
nothing  in  the  context  enabling  me  to  give  it  any  but  its  ordinary  signi- 
fication. 

For  these  reasons,  I  think  that  a  venire  de  novo  must  be  awarded. 

Patteson,  J. — The  sole  question  is.  What  is  the  true  meaning  of  the 
words  "  commit  suicide,"  in  the  policy  in  question  ? 

It  is  argued,  first,  that  these  words  have  a  technical  meaning,  and 
import  a  felony. 

*No  authorfty  is  cited  for  this  position ;  no  case  in  which  the  r*iT7n-i 
finding  of  a  jury  that  A.  had  "  committed  suicide,"  has  been  L  J 
held  equivalent  to  a  finding  that  A.  had  "  murdered  himself,"  or  that  A. 
was  "a  felon  of  himself."  I  apprehend  that  the  word  murdravit  was 
as  necessary  in  a  case  ot/elo  de  se,  as  in  the  case  of  the  murder  of  another 
person ;  and  unless  some  records  could  be  found,  or  some  decisions  of  the 
courts,  in  which  the  word  "  suicide"  has  been  held  to  have  the  same 
meaning  as  "  self-murder,"  I  am  at  a  loss  to  know  what  ground  there  is 
for  saying  that  the  words  "  commit  suicide"  have  any  technical  meaning. 

It  is  argued,  secondly,  that  the  words,  in  their  ordinary  acceptation, 
import  felony. 

Now,  the  word  "  suicide,"  literally  translated,  means  only  "  killing 
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himself  or  herself;"   the  ciroumstances  attending  the  act  manifestly 
cannot  affect  the  literal  meaning  of  the  word. 

Eeference  is  made  to  Hale's  Pleas  of  the  Crown,  where  Lord  Hale,  in 
speaking  of  the  different  kinds  of  murder,  speaks  of  suicide— /e?o  de  se. 
No  doubt  he  does ;  but  he  is  treating  of  criminal  suicide'  only ;  and  he 
nowhere  intimates  that  the  word  "suicide"  in  itself  imports  criminal 
suicide.  Johnson's  Dictionary  and  Kichardson's  Dictionary  are  also 
referred  to ;  but  they  are  of  very  little  weight  when  the  court  is  consider- 
ing what  the  parties  to  a  contract  mean  by  the  words  they  have  used. 
The  word  "  commit"  is  said  always  to  be  used  in  a  bad  sense  ;  be  it  so ; 
but  how  does  that  prove  that  it  communicates  the  quality  of  felonious  to 
the  word  "  suicide  ?"  No  suicide  is  good  or  meritorious ;  it  must  always 
be  spoken  of  in  a  bad  sense,  however  pitiable,  or,  one  may  hope,  excus- 
able, the  circumstances  of  it  may  be. 

But  it  is  argued,  thirdly,  which  is  the  true  question,  that  a  felonious 
suicide  only  is  pointed  at  by  this  policy,  and  that  this  appears  by  the 
words  themselves,  and  by  the  context. 

Now,  the  words  themselves  are  large  enough  to  embrace  all  self-destruc- 
tion as  well  as  self-murder ;  not,  indeed,  as  was  admitted  in  Borradaile 
V.  Hunter,  to  embrace  cases  of  mere  accident,  or  of  insanity  extending 
to  unconsciousness  of  the  act  done,  or  of  its  physical  consequences; 
because  such  cases,  although  comprehended  in  the  very  words  themselves, 
P^„_^ .,  cannot  *be  considered  to  have  been  in  the  contemplation  of  the 
L  J  contracting  parties,  but  clearly  embracing  an  act  of  self-destruc- 
tion committed  by  a  person  who  was  aware  of  the  probable  consequence 
of  the  act,  and  intended  that  consequence  to  follow.  The  context  in 
this  case,  as  in  Borradaile  v.  Hunter,  is,  "  or  die  by  duelling  or  the 
hands  of  justice,"  except  that,  in  that  case,  the  words  were  "die  by  his 
own  hands,  or  by  the  hands  of  justice,  or  in  consequence  of  a  duel,"  so 
that  the  verb  "  die"  applied  to  all  the  members  of  the  sentence,  whereas 
here  the  words  "commit  suicide"  are  complete  as  a  sentence,  without 
any  word  taken  from  the  other  part.  I  do  not  know  tha(^  this  makes  any 
difference.  Jt  is  true  that  the  other  two  modes  of  death  appear  to  be 
connected  with  felony ;  yet  I  apprehend  that  the  actual  felony  is  no  part 
of  the  cause  of  exception  from  liability.  If  it  were,  it  would  be  compe- 
tent to  the  plaintiff  to  prove  that  the  deceased,  although  dying  by  the 
hands  of  justice,  was  in  tj-uth  innocent  of  the  crime  for  which  he  suffered ; 
in  the  same  manner  as  it  is  no  doubt  competent  to  an  executor  to  traverse 
an  inquest  oifeh  de  se,  found  upon  view  of  the  body  of  his  testator,  by 
a  coroner's  jury;  or  that  the  deceased,  although  killed  in  a  duel,  had 
fired  his  pistol  in  the  air,  and  never  contemplated  shooting  at  his  oppo- 
nent. Such  defences  would  surely  be  excluded ;  for  the  words  of  the 
exception  are  express — "die  by  the  hands  of  justice,"  whether  justly  or 
not,  "  or  by  duelling,"  whether  jt  were  felony  or  not.  It  seems,  in  truth, 
that  the  exception  is  not  framed  with  reference  to  the  commission  of  any 
felony  or  crime;  but  to  guard  against  the  time  for  payment  of  the  sum 
insured  being  accelerated  by  the  voluntary  act  of  the  party  interested  in 
the  money.  It  is  equally  so  accelerated  by  voluntary  act,  if  the  deceased 
knew  the  consequences  of  his  act,  and  intended  them  to  follow,  whether 
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he  was  sane  or  under  some  delusion  as  to  the  moral  quality  of  the  act 
done.  That  the  voluntary  act  of  the  party  interested,  and  not  the  felony, 
is  the  thing  contemplated  by  the  exception,  is  further  apparent  from  the 
circumstance  that  the  clause  in  the  policy  goes  on  to  do  away  with  the 
exceptions  altogether,  when  the  deceased  has  parted  with  all  interest, 
either  for  himself  or  his  family,  by  assigning  the  policy,  and  where  the 
deceased  has  mortgaged  or  charged  it  for  the  benefit  *of  credi-  r-i:',-jc,-i 
tors,  to  do  away  with  the  exception  to  the  extent  of  the  sum  L  "'J 
secured ;  yet  felony  would  be  committed  in  those  cases  just  as  much  as  if 
the  policy  had  not  been  assigned. 

I  do  not  inquire  into  the  reason  of  this  qualification  of  the  exception 
in  the  policy, — whether  it  has  anything  to  do  with  the  removal  from  the 
deceased  of  temptation  to  destroy  himself  when  he  has  parted  with  his 
interest  or  not ;  or  whether  it  is  inserted  as  an  inducement  to  those  who 
want  to  raise  money,  to  effect  policies  at  this  office,  or  what  other  reason 
may  be  conjectured.  It  is  sufficient  for  my  purpose  that  it  tends  to 
show  that  the  contracting  parties  did  not  regard  the  commission  of  felony, 
as  such,  in  their  contract. 

Upon  the  whole,  I  am  of  opinion  that  the  words  "commit  suicide" 
mean  only  "  kill  himself;"  and  that  the  true  question  to  be  put  to  the 
jury  is  that  which  was  put  by  Erskine,  J.,  in  Borradaile  v.  Hunter, 
Whether  the  deceased  knew  the  probable  consequences  of  his  act,  and 
did  that  act  voluntarily,  intending  such  consequences  to  follow;  and  that 
no  question  should  be  put  as  to  the  act  done  being  criminal  or  not. 

It  follows  that,  in  my  opinion,  the  judgment  must  be  reversed,  and  a 
venire  de  novo  awarded. 

Alderson,  B. — I  also  am  of  opinion  that  there  ought  to  be  a  venire 
de  novo  in  this  case;  and  I  shall  say  but  a  very  few  words  upon  the 
points  raised. 

The  true  principle  governing  cases  of  this  sort  seems  to  be  very  well 
laid  down  by  my  brother  Maule  in  Borradaile  v.  Hunter.  The  words  in 
question  seem  to  me  in  this  case  to  have  their  proper  construction,  when 
taken  as  including  all  cases  of  voluntary  self-destruction.  They  do  not 
apply  to  cases  in  which  the  will  is  not  exercised  at  all ;  as,  where  death 
results  from  accident  or  delirium ;  but  where  the  self-destruction  is  volun- 
tary, although  the  will  may  be  perverted.  It  seems  to  me,  therefore, 
that  the  argument  arising  out  of  the  peculiar  use  of  the  word  "  suicide" 
in  this  contract  is  fallacious ;  and  that  the  word  is  often  used  in  its  most 
extended  sense,  that,  namely,  which  has  been  assigned  to  it  on  behalf  of 
the  plaintiff's  in  error.  For  instance,  to  take  so  common  a  book  as  the 
Encyclopaedia  Britannica,  under  the  head  of  "  suicide,"  I  find  ^^-^^^ 
*this  observation  :  "  The  general  causes  of  suicide  are  twofold —  L  ■  J 
insanity  and  crime."  So  that  the  word  "  suicide"  has  often,  in  its  ordi- 
nary acceptation  in  the  English  language,  that  enlarged  sense ;  and  it  is 
not  therefore  to  be  confined  to  cases  of  criminal  intention  alone.  ■  Then 
reliance  is  placed  upon  the  words  in  the  company  of  which  the  word 
"suicide"  is  found  in  the  policy — "death  by  duelling  or  by  the  hands 
of  justice."  I  doubt,  however,  whether  that  argument  carries  the  case 
much  further.     Suppose  a  person  insured  were  to  die  in  a  duel,  I  do  not 
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conceive  it  would  be  competent  to  his  representatives  to  say  that  he  was 
insane  at  the  time.  .  Cases  may  easily  be  suggested  in  which  a  duel 
might  be  fatal,  and  yet  not  felonious ;  such  as  a  duel  in  the  course  of 
war,  or  the  like. 

The  case,  however,  has  been  so  fully  gone  into  by  those  learned  judges 
who  have  immediately  preceded  me,  that  I  shall  do  no  more  than  express 
my  concurrence  with  their  judgments. 

Parke,  B. — The  question  in  this  case  may  be  very  shortly  stated. 
By  the  terms  of  the  policy  all  the  conditions  and  regulations  indorsed 
are  incorpprated  in  it ;  and  one  of  those,  the  sixth,  is,  that  every  policy 
effected  by  a  person  on  his  own  life,  shall  be  void,  if  such  person  shall 
commit  suicide,  or  die  by  duelling  or  the  hands  of  justice ;  and  there  is 
a  plea  that  the  intestate  did  commit  suicide. 

On  the  trial,  my  brother  Cresswell  told  the  jury,  "  that  in  order  to 
find  the  said  issue  for  the  defendants,  it  was  necessary  that  the  said  jury 
should  be  satisfied  that  Schwabe  died  by  his  own  voluntary  act,  being 
then  able  to  distinguish  between  right  and  wrong,  and  to  appreciate  the 
nature  and  quality  of  the  act  that  he  was  doing,  so  as  to  be  a  responsible 
moral  agent ;  that  the  burthen  of  proof  as  to  his  dying  by  his  own  volun- 
tary act,  was  on  the  defendants,  but  that  being  established,  the  juiy 
must  assume  that  he  was  of  sane  mind,  and  a  responsible  moral  agent, 
unless  the  contrary  should  appear  in  evidence." 

The  question  is,  whether  this  direction  was  correct.  I  agree  with  the 
majority  of  the  judges  who  have  preceded  me,  that  part  of  the  direction, 
viz.,  that  as  to  the  necessity  of  his  being  a  responsible  moral  agent,  was 
r*774n  ''''■'"'g  >  ^°'"  ■"■  think  that,  according  *to  the  proper  construction 
L  J  of  this  policy,  if  the  intestate  voluntarily  killed  himself,  it  was 
immaterial  whether  he  was  then  sane  or  not. 

This  being  a  written  contract  between  the  parties,  the  construction  of 
it  belongs  to  the  court ;  and  the  court  must  adopt  the  usual  rules,  and 
construe  the  provisos  or  conditions,  as  well  as  the  other  parts  of  the  in- 
strument, according  to  the  ordinary  meaning  of  the  language  used; 
except  that  terms  of  art,  or  technical  words,  must  be  understood  in  their 
proper  sense,  unless  the  context  controls  or  alters  their  meaning;  ancient 
words  may  be  explained  by  contemporaneous  usage,  and  words  which 
have  acquired  a  peculiar  sense,  by  usage,  in  particular  districts,  occupa. 
tions,  or  trades,  must  be  read,  (the  usage  being  found  by  the  jury,)  in 
their  acquired  sense. 

Here  there  is  no  occasion  for  any  of  these  exceptions  in  construing  this 
instrument.  The  two  latter  are  inapplicable ;  and  there  is  no  ground  for 
saying  that  the  Word  "  suicide"  is  a  legal  technical  term,  or  word  of  art. 
An  inquisition  stating  that  the  deceased  committed  suicide,  would  be 
clearly  informal  and  bad.  Nor  have  we  a  decision  of  any  court  on  the 
meaning  of  these  precise  words,  by  which  we  should  consider  ourselves 
bound.  The  case  of  Borradaile  v.  Hunter,  5  M.  and  G.  639,  5  Scott, 
N.  R.  418,  certainly  is  not  such ;  nor  can  the  intimation  of  the  opinion 
of  the  lord  chief-justice,  Tindal,  by  way  of  illustration  of  his  argument, 
as  to  the  meaning  of  the  expressions  now  under  consideration,  have  the 
same  effect  as  a  decision. 
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Tlie  whole  question  resolves  itself  into  an  inquiry  as  to  the  sense  of 
words  used  in  the  ordinary  language  of  the  present  day,  the  instrument 
to  be  construed  bearing  date  in  the  year  1836 ;  and  we  are  all  perfectly 
competent  to  form  an  opinion  upon  such  a  subject,  and  need  not  refer 
to  lexicographers  or  authors,  ancient  or  modern.  If  the  case  depended 
on  the  explanation  given  by  dictionaries,  the  result,  nevertheless,  would 
be  the  same.  Johnson,  indeed,  explains  the  word  "  suicide"  by  "  self- 
murder,  the  horrid  crime  of  self-murder,"  which,  no  doubt,  it  includes; 
Webster,  as  both  "  self-murder"  and  "  the  act  of  designedly  destroying 
one's-self,"  and  adds,  to  constitute  suicide  the  person  must  be  of  years 
of  discretion,  and  refers  to  Blackstone  inaccurately ;  for  the  passage  in 
that  author  applies  *to  persons  being /efo  de  se ;  Eichardson,  j.^--.^ 
who  states  them  to  be  words  of  modern  formation,  as  "  the  slay-  ■-  J 
ing  of  himself,  or  self-murder."  But  the  question  does  not  depend  upon 
the  opinion  of  such  authors ;  for,  though  they  are  authorities,  they  are 
not  conclusive ;  the  case  turns  on  the  meaning  of  the  vernacular  lan- 
guage which  we  now  use ;  and  I  must  own  that  I  feel  no  doubt  as  to  the 
import  of  the  expression  "  commit  suicide."  In  ordinary  parlance,  every 
one  would  so  speak  of  one  who  had  purposely  killed  himself,  whether 
from  tcedium,  of  life,  or  transport  of  grief,  or  in  a  fit  of  temporary  insanity. 
To  die  by  his  own  hands,  or  to  commit  suicide,  seems  to  me  to  be  all 
one,  and  to  apply  to  all  cases  of  voluntary  self-homicide ;  and  I  do  not 
see  any  reason  why  a  different  sense  to  the  ordinary  one  should  be  attri- 
buted to  these  words  in  this  instrument;  on  the  contrary,  I  see  very 
good  ground  for  believing  that  they  are  used  in  their  ordinary  sense,  in 
order  to  avoid  the  consequence  which  would  have  followed  the  adoption 
of  such  words  as  "  committing  felony  of  himself,"  or  "  self-murder ;"  as 
it  may  be  well  supposed  that  juries  would,  in  favour  of  the  family  of  the 
deceased,  take  the  same  lax  view  of  the  evidence  as  coroners'  juries 
generally  do. 

I  think  that  the  judgment  ought  to  be  reversed,  and  a  venire  de  novo 
awarded. 

PoiiLOOK,  C.  B. — I  regret  that  I  differ  from  the  majority  of  the  court 
who  have  already  delivered  their  opinions ;  but  as,  after  the  fullest  deli- 
beration, I  feel  compelled  to  come  to  the  conclusion  that  the  direction 
of  my  brother  Cresswell  to  the  jury  at  the  trial  was  correct  in  point  of 
law,  and  that  the  plaintiff  below  is  entitled  to  our  judgment,  jt  is  my 
duty,  with  whatever  reluctance  and  hesitation,  to  state  my  own  view  of 
the  case,  and  the  reasons  upon  which  that  conclusion  is  founded. 

The  qujistion,  in  point  of  form,  has  been  so  clearly  stated  already  that 
it  is  unnecessary  to  state  it  again ;  but  in  substance  it  is,  What  is  the 
meaning  of  the  words  "  commit  suicide"  in  the  policy  in  question  ? — 
does  the  expression  mean  and  include  that  the  party  was  compos  mentis  ? 
that  he  was  a  responsible  being,  capable  of  distinguishing  right  from 
wrong,  as  stated  by  my  brother  Cresswell?  or  is  the  expression  applicable 
*to  a  person  who  intentionally  produces  his  own  death  (that  is,  ^^--„-, 
uses  the  means  of  destruction,  with  a  knowledge  of  the  effects  •-  -1 
they  will  produce,  and  with  the  intention  of  producing  them,)  but  whose 
understanding,  or  judgment,  or  will,  is  so  perverted  by  disease  that  he 
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has  ceased  to  be  responsible  criminally  for  his  conduct  ? — ^in  short,  who 
is  insane  (possibly)  upon  every  other  point  but  the  physical  effects  of 
using  a  deadly  weapon,  or  the  result  of  applying  adequate  means  to  pro- 
duce the  destruction  of  life  ? 

In  considering  the  question,  everything  turns  on  the  meaning  of  the 
words  as  ordinarily  occurring  in  the  English  language  and  in  English 
authorities,  and  especially  in  books  written  on  law  or  morals. 

Now,  what  is  the  meaning  of  the  word  "  suicide,"  merely  as  an  Eng- 
lish word,  according  to  the  best  authorities  ?  Does  it  mean  the  killing 
of  one's-self,  in  the  same  way  as  "  homicide"  means  simply  the  killing 
of  a  human  being,  whether  by  accident,  negligence,  or  in  self-defence  ? 
or  does  it  imply  a  criminal  taking  away  of  one's  own-  life  ? 

The  word  is  of  modern  origin  :  it  does  not  occur  in  the  Bible,  or  in 
any  English  author  before  the  reign  of  Charles  II.,  probably  not  till  after 
the  reign  of  Anne.  As  far  as  I  have  been  able  to  trace  it,  it  first  occurs 
as  an  English  word  in  Hale's  Pleas  of  the  Crown.  Hale  was  a  judge 
during  the  Commonwealth,  and  died  in  1676.  His  work  was  published 
in  1736.  It  is  not  in  Hawkins,  first  published  in  1716;  but  it  is  to  be 
found  in  Blackstone.  These,  as  legal  authorities,  will  be  adverted  to 
presently;  but  I  wish  to  notice  first  the  authorities  not  legal. 

The  meaning  assigned  to  the  word  by  Johnson,  in  his  Dictionary,  is 
"  self-murder — the  horrid  crime  of  destroying  one's-self — a  self-mur- 
derer;" and  he  gives  no  other  signification.  In  Eichardson's  Dictionary- 
it  is,  "  the  slayer  of  himself ;"  also,  "  the  slaying  of  himself — self-mur- 
der." In  the  Dictionnaire  Universel  of  the  French  language,  published 
in  1771,  it  is  said  that  the  word  was  introduced  into  the  French  lan- 
guage by  the  Abbe  Desfontaines ;  and  a  quotation  is  given  from  his 
works,  where  it  is  manifestly  used  in  the  sense  given  to  it  by  Johnson. 
Desfontaines  was  born  in  1685,  and  died  in  1745. 
p^___-|  *In  the  year  1644,  was  published  with  the  works  of  John 
L  -I  Donne  (the  poet,)  Dean  of  St.  Paul's,  who  died  in  1631,  his 
"  BiaBapaTos,  a  Declaration  on  that  Paradox  or  Thesis  that  self-homicide  is 
not  so  naturally  sin,  that  it  may  never  be  otherwise."  The  word  "  sui- 
cide" does  not  occur  in  this  work,  from  which  it  may  be  presumed  that 
it  was  not  then  in  general  use,  and  perhaps  was  not  in  use  at  all. 

In  1785,  Archdeacon  Paley  published  his  work  on  The  Principles  of 
Moral. and  Political  Philosophy.  The  3d  chapter  of  book  iv.  is  on  "Sui- 
cide." Throughout  that  chapter  the  word  is  used  as  denoting  the  act  of 
a  reasonable,  moral,  and  responsible  agent,  and  in  no  other  sense. 

In  1790,  Charles  Moore,  M.A.,  Rector  of  Cuxton,  in  Kent,  published 
"  A  full  Enquiry  into  the  subject  of  Suicide,  to  which  are  added  (as 
being  closely  connected  with  the  subject)  two  Treatises  on  Duelling  and 
Gaming."  Page  4  contains  the  following  passage  : — "There  are  points, 
then,  to  be  settled,  and  exceptions  to  be  made,  previous  to  a  general 
charge  of  guilt  on  all  who  put  a  sudden  end  to  their  own  lives.  For, 
though  every  person  who  terminates  his  mortal  existence  by  his  own  hand 
commits  suicide,  yet  he  does  not  therefore  always  commit  murder,  which 
alone  constitutes  its  guilt.  Some  distinction  is  necessary  in  regard  to  a 
man's  killing  himself,  as  it  would  be  had  he  killed  another  person ;  which 
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latter  he  may  do  either  inadvertently  or  legally,  and  therefore  in  either 
case  innocently,  and  without  the  imputation  of  being  the  murderer  of 
another.  When  a  man  kills  himself  inadvertently  or  involuntarily,  it 
comes  under  the  legal  description  of  accidental  death,  or  per  infortunium  ; 
but  as  to  his  doing  it  legally,  the  law  allows  of  no  such  case.  The  only 
instance  of  innocence  which  it  allows  to  the  commission  of  voluntary 
suicide  is  in  the  case  of  madness ;  when  a  man  being  deemed  under  no 
moral  guidance,  can  be  subject  to  no  imputation  of  guilt  on  account  of 
his  behaviour  to  himself  or  others." 

In  the  Encyclopaedia  Britannica,  the  explanation  of  the  word  "suicide" 
is  '<  the  crime  of  self-murder,"  or  "  the  person  who  commits  it."  There 
is  a  treatise  on  law  in  the  Encyclopaedia  Metropolitana,  in  which  suicide 
is  spoken  of:  it  is  in  the  2d  volume  of  pure  sciences,  p.  711,  "On 
OflFences  against  Self."  *Speaking  of  the  cases  where  society  p^^^Q-, 
may  interfere  to  prevent  or  punish,  the  writer  says, — "  This  obser-  L  J 
vation  applies  to  suicide — the  greatest  offence  a  man  can  commit  against 
himself." 

These  are  all  the  lay  authorities  I  think  it  necessary  to  refer  to.  But 
there  are  legal  authorities,  which,  if  unopposed  by  other  and  greater 
authorities,  I  should  deem  binding  and  conclusive  upon  the  subject  in  a 
court  of  law. 

Hale,  in  the  work  already  alluded  to,  defines  felo  de  se,  or  suicide,  to 
be  "  where  a  man  of  the  age  of  discretion,  and  compos  mentis,  voluntarily 
kills  himself,  by  stabbing,  poison,  or  any  other  way."  Judge  Blackstone, 
in  his  Commentaries,  first  published  in  1765-1768,  uses  the  word  in  con- 
nection with  self-murder,  and  in  the  same  sense  as  Hale,  4  Bl.  Comm. 
189.  In  Burn's  Ecclesiastical  Law,  first  published  in  1760,  it  is  said, 
— "  By  the  rubric  before  the  burial  office,  persons  who  have  laid  violent 
hands  upon  themselves  shall  not  have  that  office  used  at  their  interment. 
And  the  reason  thereof  given  by  the  canon  law  is,  because  they  die  in 
the  commission  of  a  mortal  sin;  and  therefore  this  extendeth  not  to  idiots, 
lunatics,  or  persons  otherwise  of  insane  mind,  as  children  under  the  age 
of  discretion,  or  the  like.  So  also  not  to  those  who  do  it  involuntarily, 
as  where  a  man  kills  himself  ^y  accident ;  for  in  such  case  it  is  not  thgir 
crime,  but  their  very  great  misfortune."  The  4  Geo.  II.  c.  52,  relates 
only  to  feh  de  se  ;  but  the  editor  says,  "  Suicides  are  to  be  buried  in  the 
churchyard  at  night;  but  no  service  is  to  be  performed  over  them."  In 
Jacob's  Law  Dictionary,  in  the  edition  of  1772,  under  title  "  Suicide," 
reference  is  made  to  title  "  Self-murder ;"  where  it  is  said  that  "  self- 
murder  is  ranked  amongst  the  highest  crimes,  being  a  peculiar  species  of 
felony, — a  felony  committed  on  one's-self.  The  party  must  be  in  his 
senses,  else  it  is  no  crime.  In  this  as  well  as  all  other  felonies  the  offender 
must  be  of  the  age  of  discretion,  and  compos  mentis  ;  and  therefore  an 
infant  killing  himself,  under  the  age  of  discretion,  or  a  lunatic  during 
his  lunacy,  cannot  be  a  felo  de  se."  Blackstone  says, — "  Self-murder, 
the  pretended  heroism,  but  real  cowardice  of  the  stoic  philosophers,  who 
destroyed  themselves  to  avoid  those  evils  which  they  had  not  fortitude 
to  endure,  though  the  attempting  it  seems  to  be  countenanced  by  the 
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P^_-Q-i  civil  law,  yet  was  punished  by  the  Athenian  law  with  cutting 
L  J  *oflf  the  hand  which  committed  the  desperate  deed.  And  also 
the  law  of  England  wisely  and  religiously  considers  that  no  man  hath  a 
power  to  destroy  life  but  by  commission  from  God,  the  author  of  it;  and, 
as  the  suicide  ig  guilty  of  a  doable  offence, — one  spiritual,  in  invading 
the  prerogative  of  the  Almighty,  and  rushing  into  his  immediate  presence 
uncalled  for, — ^the  other  temporal,  against  the  king,  who  hath  an  interest 
in  the  preservation  of  all  his  subjects;  the  law  has  therefore  ranked  this 
among  the  highest  crimes,  making  it  a  peculiar  species  of  felony — a  felony 
committed  on  one's-self.  A  feh  de  se,  therefore,  is  he  that  deliberately 
puts  an  end  to  his  own  existence,  or  commits  any  unlawful  malicious  act, 
the  consequence  of  which  is  his  own  death ;  as  if,  attempting  to  kill 
another,  he  runs  upon  his  antagonist's  sword;  or,  shooting  at  another,  the 
gun  bursts  and  kills  himself,  1  Hawk.  P.  C.  68;  1  Hale,  P.  C.  413. 
The  party  must  be  of  years  of  discretion,  and  in  his  senses,  else  it  is  no 
prime." 

It  should  seem,  therefore,  that  the  word  has  never  been  used  by  law 
writers,  except  in  the  sense  of  a  criminal  taking  away  of  one's  own  life ; 
at  least  I  am  not  aware  of  any  instance  in  any  law  writer  of  its  use  in  any 
other  sense. 

It  may  be  presumed  that  the  word  is  of  legal  introduction,  and  was 
perhaps  first  taken  from  the  law  writers  by  Archdeacon  Paley.  It  has 
since  become  a  word  of  general  use;  but  I  am  not  aware  of  any  authority 
by  which  it  can  be  shown  that  it  has  lost  the  meaning  to  express  which 
it  was  originally  framed,  or  adopted  from  some  other  language.  And  I 
think  it  is  clear,  that  although  it  may  possibly  sometimes  admit,  in  modern 
times,  of  a  more  loose  and  vague  interpretation,  it  certainly  may  mean 
self-destruction  by  a  person  compos  mentis,  and  morally  responsible  for 
his  acts ;  and  the  question  is,  whether  that  meaning  is  or  is  not  what  was 
intended  by  the  parties  to  this  contract. 

Now,  in  this  policy  I  find  it  coupled  with  the  word  "  commit ;"  the 
expression  is,  "commit  suicide."  The  meaning  of  "commit"  in  John- 
son, with  reference  to  the  use  of  the  word,  is  "  to  perpetrate — to  do  a 
f?iulfc-r-to  be  guilty  of  a  crime ;"  and;  "  perpetrate"  is,  to  commit,  to  act, 
always  in  an  ill  sense.  There  is  no  matefial  difference  in  Eichardson. 
r*7801  ^^'  *'^*''^®f°'^®)  i*  *^®  admitted,  as  I  think  it  must,  that  one  mean- 
L  -I  ing  of  "  suicide"  imports  not  merely  an  act,  but  a  criminal  act, 
the  use  of  the  expression  "  commit  suicide"  is  some,  and  I  own  I  think 
a  strong  reason  for  believing  that  the  parties  to  this  contract  used  the 
word  in  that  sense. 

The  sentence  also  in  which  it  is  found  may  throw  some  light  on  the 
matter.  It  is  coupled  with  death  by  duelling  or  by  the  hands  of  justice; 
and  the  condition  is  not,  if  the  party  shall  die  by  suicide,  but  if  he  shall 
"  commit  suicide."  I  think  this  imports  some  deliberate  criminal  act,  and 
not  an  act  the  result  of  insanity,  which  leaves  him  intelligence  enough  to 
know  the  means  of  death,  but  without  any  moral  control  over  his  actions. 

Again,  does  the  nature  of  the  instj:ument  itself  supply  any  argument 
either  way  ?  The  object  of  such  a  policy  is  generally  to  make  provision 
for  the  family  of  the  insurer ;  and  he  would  naturally  desire  to  include 


CONTRACT  OF  INSURANCE.  537 

all  risks.  It  is  admitted  tliat  he  is  protected,  not  only  against  the  com- 
mon chances  of  death  by  disease,  but  against  accident,  or  mere  negligence 
of  the  grossest  kind.  He  may  even  be  the  immediate  cause  of  his  own 
doath  by  a  deadly  weapon  provided  he  be  so  insane  as  to  be  utterly  uncon- 
scious of  what  he  is  doing.  But,  according  to  the  argument  for  the 
defendants  below,  if  he  retains  a  glimmering  of  reason  just  enough  to 
enable  him  to  seek  to  produce  death  by  competent  means — ^it  matters  not 
whether  he  be  lost  to  all  moral  sense,  and  for  any  other  act  or  crime  a 
complete  madman, — his  policy  is  forfeited. 

I  own  I  cannot,  from  the  nature  of  the  contract,  believe  that  this  was 
what  the  parties  intended.  A  man  anxious  to  provide  for  his  family 
would,  among  the  possible  calamities  of  life  that  might  terminate  it, 
anticipate  madness  as  one ;  and  whether  it  prostrated  his  intellect  alto- 
gether, or  produced  delusion,  or  destroyed  only  a  part  of  his  faculties, 
would  make  no  difference.  The  language  used  in  the  agreement  between 
the  parties  does  not  necessarily  exclude  this  risk.  I  think,  therefore,  as 
against  the  oflSce,  the  risk  ought  to  be  included. 

Examining  the  question  upon  more  general  principles,  I  am  induced 
to  come  to  the  same  conclusion.  In  the  eye  of  the  law,  with  reference 
to  crime,  a  man  is  either  compos  mentis  and  responsible,  or  he  is  non 
compos  mentis  and  irresponsible.  *Physiologically,  no  doubt,  it  rpicYoi  -i 
is  otherwise ;  and  the  gradations  are  perhaps  imperceptible,  from  ■-  J 
the  highest  perfection  of  intellect,  to  the  darkest  obscuration  of  the  mind. 
But  in  point  of  law,  as  soon  as  it  is  ascertained  that  a  person  (to  use  the 
language  of  my  brother  Cresswell  in  directing  the  jury)  has  lost  his  sense 
of  right  and  wrong,  it  matters  not  what  else  of  the  human  faculties  or 
capacities  remain ;  he  ceases  to  be  a  responsible  agent,  and,  in  my  judg- 
ment, can  no  more  commit  suicide  than  he  can  commit  murder. 

Lastly,  the  views  taken  by  the  defendants'  counsel  appear  to  me  to  be 
opposed  to  all  the  principles  of  sound  philosophy  which  can  be  applied 
to  the  subject. 

It  is  admitted,  of  course,  that  the  office  would  be  liable  if  death  ensued 
from  any  of  the  ordinary  casualties  of  life,  even  resulting  from  the  act  of 
the  party  insured,  provided  the  act  were  not  done  with  the  intention  to 
kill.  The  act  of  a  raving  madman,  or  of  a  patient  under  the  influence 
of  disease,  is  protected  by  the  policy,  if  the  consequences  are  not  fore- 
seen and  intended.  So,  if  insanity  should  produce  delusion,  and  deprive 
a  man  of  the  use  of  the  ordinary  senses,  and  the  party  should  mistake  a 
deadly  weapon  for  an  instrument  of  music,  and  fancy  he  was  playing 
upon  it,  when  he  was  destroying  his  own  life,  this  would  not  be  commit- 
ting suicide  within  the  proviso  of  the  policy.  But  what  if  the  delusion, 
instead  of  applying  to  a  pistol,  or  other  instrument  of  death,  applied  to 
the  man  himself?  Suppose  he  believed  he  was  Marcus  Curtius,  and 
ought  to  leap  into  a  gulf?  or  that  he  was  one  of  the  Decii,  and  must 
sacrifice  himself  for  the  benefit  of  his  country  ?  or  what  if  he  fancied 
himself  an  apostle,  and  that  it  became  his  duty  to  die  the  death  of  a 
martyr  ?  What  sound  philosophy  is  there  in  taking  a  distinction  between 
a  delusion  about  a  pistol,  and  a  delusion  in  respect  of  the  man  against 
whom  it  may  be  directed  ?  or  what  distinction,  in  point  of  good  sense, 
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can  be  taken  between  physical  blindness,  in  consequence  of  which  the 
party  insured  walks  into  a  well,  and  intellectual  or  moral  blindness, 
which,  leaving  him  the  use  of  his  senses,  and  a  knowledge  of  the  physi- 
cal consequences  of  his  acts,  has  deprived  him  of  all  judgment  which 
should  control  and  govern  his  acts,  and  of  all  sense  to  perceive  their 
moral  consequences  ? 

r*7S9n  *■'■*'  ™^y  ^^  ^^^^'  *^^*  "^^^^  *^^  delusion  extends  to  the  cha- 
L  J  raoter,  office,  or  condition  of  the  party,  so  that  he  mistakes  his 
identity,  he  does  not  mean  to  kill  himself,  and  in  such  a  case  the  office 
would  be  liable.  But  how  far  is  this  to  be  carried  ?  Suppose,  under  a 
delusion,  he  believed  he  had  committed  a  crime  for  which  he  ought  to 
put  himself  to  death,  and  that  this  was  the  result  of  insanity,  is  this  a 
mistake  of  his  identity  ?  and  how  is  a  judge  to  direct  a  jury  so  as  to  steer 
clear  of  the  difficulties  that  would  thus  arise  ?  In  my  opinion,  such 
subtleties  as  these  ought  to  find  no  place  in  the  decision  of  such  a  ques- 
tion as  the  present,  in  which  is  involved  (from  the  present  extensive 
practice  of  life-insurance)  the  peace,  the  happiness,  and  security  of  thou- 
sands of  families.  Some  simple,  clear,  and  safe  rule  ought  to  be  laid 
down  as  to  a  subject  in  which  the  public  is  so  deeply  interested. 

In  my  judgment,  if  death  be  the  result  of  disease,  whether  by  affect- 
ing the  senses  or  the  reason,  the  insurance  office  is  liable  under  this 
policy.  Whether  the  privation  of  reason  be  total  or  partial, — whether 
it  produce  delusion  of  one  kind  or  another, — whether  it  affects  sensation, 
apprehension,  memory,  judgment,  or  will,  or  any  of  the  moral  and  intel- 
lectual powers  which  constitute  our  nature, — if  the  act  be  not  the  act  of 
a  sane  responsible  creature,  but  is  the  result  of  any  delusion  or  perver- 
sion, whether  physicial,  intellectual,  or  moral,  it  is  not  the  act  of  the 
man  :  and  to  hold  otherwise  seems  to  me  a  departure  from  the  simplicity 
of  the  law,  and  to  be  repugnant  to  sound  philosophy,  which  is  the  spirit 
of  all  law,  and  on  which  all  law  ought  to  be  founded.   , 

I  will  only  add,  that  I  have  not  adverted  to  the  case  of  Borradaile  v. 
Hunter,  because'  the  expression  in  that  case,  "  shall  die  by  his  own 
hand,"  is  so  different  from  the  expression  in  this  case  "  commit  suicide" 
that  that  decision  is  no  authority  on  the  point  arising  here. 

The  opinion  of  the  majority  of  the  learned  judges  who  wore  present 
at  the  argument  being  in  favour  of  the  plaintiffs  in  error,  a  venire  de 
novo  was  awarded. 

Judgment  accordingly. 


r*783l  *Wtere  a  party  assured  commits  a  felony  for  which  he  is  executed, 
L  J  the  policy  is  avoided,  although  it  should  contain  no  condition  relative 
to  such  an  event.  On  the  execution  of  Pontleroy  for  forgery,  a  claim  was  made 
on  a  policy  effected  on  his  life.  The  master  of  the  rolls  sustained  the  claim, 
BoUand  v.  Disney,  3  Euss.  351.  The  judgment,  however,  was  reversed  in  the 
house  of  lords.  Lord  Lyndhurst,  C,  observed, — "  Suppose  that  in  the  policy 
itself  this  risk  had  been  insured  against,  is  it  possible  that  such  a  contract  could 
have  been  sustained?  Is  it  not  void  upon  the  plainest  principles  of  policy? 
Would  not  such  a  contract,  if  available,  take  away  one  of  those  restraints  operat- 
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ing  on  the  minds  of  men  against  the  commission  of  crime,  namely,  the  interest 
we  have  in  the  welfare  ana  prosperity  of  our  connexions  ?  Now,  if  a  policy  of 
that  description,  with  such  a  form  of  condition  inserted  in  it  in  express  terms, 
could  not  on  grounds  of  public  policy  be  sustained,  how  is  it  to  be  contended 
that  in  a  policy  expressed  in  such  terms  as  the  present,  and  after  the  events 
which  have  happened,  we  can  sustain  such  a  claim  7  Can  we  in  considering 
this  policy  give  to  it  the  effect  of  that  condition  which,  if  expressed  in  terms, 
would  have  rendered  the  policy,  as  far  as  that  condition  went  at  least,  altogether 
void  1  Upon  this  short  and  plain  ground,  therefore,  I  think  that  the  policy 
cannot  be  sustained,  and  that  the  respondents  are  not  entitled  to  recover." 
Amicable  Society  v.  Holland,  4  Bligh,  >i.  S.  194,  2  Dow  and  Cla.  1. 


IN  MARINE  ASSURANCE  THE  RIGHT  TO  CLAIM  FOR  A  TOTAL  LOSS  IS, 
DETERMINED  NOT  BY  THE  REAL  OR  SUPPOSED  STATE  OF  THE  VESSEL 
AT  THE  TIME  WHEN  THE  NOTICE  OF  ABANDONMENT  IS  GIVEN,  BUT  BY 
THE   REAL   STATE   OF  THE   VESSEL   WHEN   THE  ACTION   IS   BROUGHT. 

I.— BAINBKID6E   v.   NEILSON. 

Nov.  22,  1808.— E.     10  East,  328. 

This  vras  an  action  upon  a  policy  of  assurance  upon  the  ship  Mary, 
valued  at  £6000,  at  and  from  Liverpool  to  any  port  or  ports  in  Jamaica, 
during  her  stay  there,  and  from  thence  to  her  port  of  discharge  in  Great 
Britain,  &o.  ;  and  also  upon  *another  policy  of  insurance  upon  ri/^^jQA-, 
the  freight  of  the  same  ship  from  Jamaica  to  her  port  of  discharge  L  J 
in  Great  Britain,  valued  at  £4000.  At  the  trial  at  Guildhall,  a  verdict 
■was  found  for  the  plaintiffs  for  £139,  5s.  4cZ.,  subject  to  the  opinion  of 
this  court  on  the  following  case : — 

The  defendant  subscribed  both  the  policies  for  £200  each.  The 
plaintiffs  at  the  time  of  effecting  the  insurance,  and  also  at  the  time  of 
the  capture  after  mentioned,  were  interested  in  the  ship  and  freight. 
The  ship  sailed  in  due  time  from  Jamaica  with  a  cargo  and  freight 
bound  to  Liverpool ;  and  on  the  21st  of  September,  1807,  was  captured 
on  her  voyage  home  by  an  enemy;  and  on  the  25th  was  recaptured.  On 
the  30th  of  September  the  plaintiffs  received  intelligence  at  Liverpool 
of  the  capture,  but  not  of  the  recapture;  and  on  the  day  following  com- 
municated the  same  to  the  underwriters,  and  gave  notice  of  abandon- 
ment. On  the  2d  of  October  the  intelligence  of  the  capture  was  con- 
firmed ;  and  on  the  6th.  of  October,  being  five  days  after  the  notice  of 
abandonment,  the  plaintiffs  received  the  first  intelligence  of  the  recap- 
ture of  the  vessel,  and  that  she  then  lay  at  Lock  Swilley  in  Ireland,  in 
safety,  in  the  possession  of  the  recaptors.  This  intelligence  was  imme- 
diately communicated  to  the  underwriters,  with  notice  that  the  plaintiffs 
nevertheless  persevered  in  their  abandonment,  but  offered  to  do  their 
best  for  the  benefit  of  those  who  should  be  ultimately  concerned  and  in- 
terested in  the  vessel,  without  prejudice.  Under  such  offer,  and  by 
agreement  with  the  underwriters,  without  prejudice  to  either  party,  the 
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plaintiffs  compromised  with  the  recaptors;  and  the  vessel  has  been 
restored,  and  has  arrived  at  Liverpool,  being  her  port  of  discharge, 
according  to  the  terms  of  the  policy,  where  she  is  now  in  safety.  And 
the  owners  have  also,  without  prejudice,  received  the  freight  of  the 
goods  on  board  her,  and  the  proportion  of  salvage  and  expenses  on  such 
goods.  The  plaintiffs  obtained  possession  of  the  vessel  at  Lock  Swilley 
under  the  said  agreement  after  notice  of  abandonment,  but  before  the 
action  was  brought ;  and  the  vessel  did  not  arrive  at  Liverpool  until  after 
the  commencement  of  the  action.  The  ship  was  never  taken  into  an 
r*78fil  ^"^^^y's  port,  nor  did  she  sustain  any  *damage  whilst  in  pos- 
L  -J  session  of  the  enemy.  The  amount  of  the  salvage  damages  and 
charges  upon  the  ship  is  £15, 4s.  Sd.,  and  upon  the  freight  £13,  lis.  bd. 
per  cent,  on  the  sum  insured.  The  defendant  paid  to  the  plaintiffs 
before  the  commencement  of  this  action  £57, 12s.  '^d.,  being  the  amount 
of  his  proportion  of  an  average  loss  upon  the  two  policies ;  which  sum 
the  plaintiffs  accepted,  without  prejudice  to  their  claim  to  recover  a  total 
loss  under  their  abandonment.  The  question  for  the  opinion  of  the 
court  was,  whether  the  plaintiffs  were  entitled  to  recover  for  a  total  loss  ? 
If  they  were,  then  the  verdict  was  to  stand ;  if  not,  the  verdict  was  to 
be  entered  for  the  defendant. 

Scarlett,  for  the  plaintiffs,  contended  that  they  had  a  right  to  abandon 
at  the  time  when  they  gave  notice  of  abandonment,  and  to  abide  by  such 
notice,  notwithstanding  the  subsequent  recapture  and  safety  of  the  vessel. 
What  passed  after  the  notice  of  the  recapture  cannot  make  any  difference; 
but  the  question  must  be  considered  the  same  as  if  brought  to  issue  im- 
mediately after  the  6th  of  October,  and  while  the  ship  was  in  the  pos- 
session of  the  recaptors.  This  is  different  from  all  the  former  cases  of 
capture,  and  recapture,  and  a,bandonment,  because  the  abandonment  was 
made  while  both  parties  were  under  a  conviction  that  the  vessel  was 
totally  lost  to  the  assured  by  the  capture ;  though  before  action  brought 
she  was  known  to  have  been  recaptured  and  in  safety.  In  Goss  v. 
Withers,  2  Burr.  '683,  the  ship,  which  was  bound  from  Newfoundland  to 
Portugal  or  Spain,  was  captured,  and  after  remaining  eight  days  in  the 
hands  of  the  enemy,  was  recaptured,  and  brought  into  Milford  "Haven  ; 
on  which  the  assured  gave  immediate  notice  of  abandonment;  and  the 
court  decided  that,  as  between  the  assured  and  the  insurers  of  the  ship, 
the  capture  was  a  total  loss,  upon  which  the  assured  might  abandon. 
Lord  Mansfield,  indeed,  also  relied  on  the  subsequent  circumstances ; 
but  considered  the  recapture  in  the  nature  only  of  a  salvage ;  the  ship 
having  been  carried  out  of  the  course  of  her  voyage ;  and  the  disability 
to  pursue  the  voyage  still  continuing  at  the  time  the  abandonment  was 
made.  So  here,  after  the  recapture,  the  ship  was  carried  into  Lock 
r*78fi1  Swi'^^y  i''  Ireland,  which  *was  out  of  the  course  of  her  voyage  ; 
L  J  and  when  the  plaintiff  received  advice  of  it,  the  ship  was  out  of 
his  possession ;  and  how  soon  she  could  be  put  into  her  former  course 
could  not  be  known ;  nor  could  the  plaintiff  tell  whether  it  were  for  his 
interest  to  prosecute  the  voyage  or  not,  when  he  determined  to  abide  by 
his  original  notice  of  abandonment.  The  only  other  case  which  bears 
on  the  question  is  Hamilton  v.  MSndez,  2  Burr.  1198.     The  insurance 
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was  on  a  valued  policy  on  ship  from  Virginia  to  London ;  and  the  ship 
was  captured  in  the  course  of  her  voyage  on  the  6th  of  May,  and  was 
recaptured  on  the  23d  in  her  way  into  a  French  port,  and  brought  into 
Plymouth  on  the  6th  of  June.     As  soon  as  the  plaintiff,  who  lived  at 
Hull,  was  informed  of  these  events,  he  wrote  to  his  agent  in  London  on 
the  23d  of  June,  to  give  notice  of  abandonment  to  the  underwriters ; 
which  notice  was  communicated  on  the  26th,  when  the  underwriters 
refused  to  take  to  the  ship,  but  offered  to  pay  the  salvage  and  other 
charges  of  the  recapture.     The  ship  was  afterwards,  on  the  23d  of 
August,  brought  by  the  owners  of  the  cargo  and  the  recaptors  to  London, 
where  she  delivered  her  cargo  to  the  freighters,  who  paid  the  freight, 
without  prejudice.     And  the  jury  found  that  she  received  no  damage 
from   the   capture;   and  the  whole  amount  of  the  salvage  was  only 
£10  per  cent.     That  was  ultimately  held  to  be  an  average,  and  not  a 
total  loss.     It  is  observable,  however,  that  there  was  an  interval  of 
seventeen  days  between  the  arrival  of  the  ship  at  Plymouth  on  the  6th, 
and  the  notice  of  abandonment  sent  by  the  plaintiff  on  the  23d  of  June ; 
and  it  cannot  be  supposed  that  intelligence  of  the  event  was  travelling 
all  that  time  from  Plymouth  to  Hull ;  and  if  before  such  notice  the 
plaintiff  had  ascertained  that  no  material  loss  had  been  sustained,  but 
that  the  ship  might  proceed  on  her  voyage  to  her  destined  port  at  salvage 
of  only  £10  per  cent.,  it  was  too  late  for  him  to  give  notice  of  abandon- 
ment as  for  a  total  loss.     Lord  Mansfield,  it  must  be  admitted,  in  giving 
the  judgment  of  the  court,  lays  down  some  general  positions  which 
seem  to  trench  upon  the  plaintiff's  claim  in  this  case ;   but  he  could  not 
have  meant  them  to  apply  to  a  case  like  the  present;  for  towards  the 
conclusion  of  the  judgment  he  excepts  this  very  case ;  saying,  "  We 
give  no  opinion  how  it  would  be  in  case  the  ship  *or  goods  be  r^yo--! 
restored  in  safety  between  the  offer  to  abandon  and  the  action  •-         J 
brought,"  &c.   He  had  just  before  said,  "  To  obviate  too  large  an  infer- 
ence being  drawn  from  this  determination,  I  desire  it  may  be  understood 
that  the  point  here  determined  is,  that  the  plaintiff  upon  a  policy  can 
only  recover  an  indemnity,  according  to  the  nature  of  this  case  at  the 
time  of  the  action  brought,  or,  at  most,  at  the  time  of  his  offer  to 
abandon."     If  the  latter  be  adopted  as  the  rule,  then  as  the  offer  was 
made  upon  the  first  intelligence  of  the  capture,  and  while  both  parties 
continued  in  ignorance  of  the  recapture,  the  plaintiff's  right  to  abandon 
cannot  be  disputed.     [Lord  Ellenborough,  C.  J. — When  Lord  Mans- 
field in  the  same  sentence  says,  that  "  the  plaintiff  upon  a  policy  can 
only  recover  an  indemnity  according  to  the  nature  of  his  ease,"  is  that 
to  be  understood  of  the  supposed  nature  of  his  case,  or  of  the  real  nature 
of  it  FT     It   must  mean  the  nature  of  the  case  as  it  bona  fide  ap- 
pears to  the  parties  at  the  time.     The  plaintiff's  claim  is  grounded 
on  two  propositions ;  Ist,  That  the  offer  to  abandon  having  been  rightly 
made  at  the  time,  a  right  of  action  became  vested  in  the  assured, 
which  could  not  be  defeated  by  subsequent  events.     2dly,  That  when 
the.  ship  was  recaptured  and  carried  into  Lock  Swilley,  it  was  still 
the  subject  of  abandonment.      As  to  the  first,  it  cannot  be  denied; 
because,  after  intelligence  of  the  capture  received,  and  the  offer  made 
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to  abandon,  the  plaintiff  might  instanter  have  brought  an  action  against 
the  underwriters  to  recover  a  total  loss;  and  their  refusal  to  pay 
cannot  now  vary  his  claim  as  it  then  stood.  And  if  a  case  for  abandon- 
ment exist  at  the  time,  and  the  party  do  abandon,  no  subsequent  event 
can  do  away  the  effect  of  it,  but  the  question  is  concluded.  This  is  in 
every  day's  experience.  [Lord  Ellenboeough,  C.  J. — The  question 
is,  whether  the  right  to  abandon  did  exist  at  the  time  it  was  made ;  the 
supposed  right  of  abandonment  existed ;  but  it  remains  to  be  shown  that 
the  supposed  is  the  same  as  the  real  right  to  abandon.]  If  the  parties 
'  act'  bona  fide  on  the  notice  they  have  of  the  fact,  that  is  sufficient  for 
the  purpose  of  insurance.  In  the  case  of  a  distant  voyage,  and  intelli- 
gence received  of  a  capture,  if  the  assured  could  not  abandon  imme- 
diately, but  must  wait  for  final  intelligence  of  the  ship  being  carried  into 
r*78ST  ^^^  enemy's  port,  *much  inconvenience  may  ensue,  for  want  of 
L  -I  such  active  endeavours  to  recapture  and  make  the  best  of  the  loss 
as  would  otherwise  be  made.  Suppose,  after  notice  of  a  loss  and  an  offer 
to  abandon,  which  the  underwriters  agree  to  accept,  it  afterwards  turns 
out  that  there  has  been  no  loss  ;  as  in  some  of  the  late  cases  of  the  Rus- 
sian embargo ;  yet  the  parties  are  bound.  [Lord  Ellenboeough,  C. 
J. — There  both  parties  agree  to  act  upon  the  supposed  case,  whatever 
the  event  may  turn  out  to  be.J  3dly.  The  ship  was  still  the  subject  of 
abandonment  when  recaptured  and  carried  into  Lock  Swilley  in  Ireland. 
In  these  cases  the  knowledge  of  the  assured  as  to  the  true  state  and  con- 
dition of  She  ship  is  a  material  circumstance.  In  Hamilton  v.  Mendez 
it  must  be  taken  from  the  length  of  time  intervening,  being  seventeen 
days  between  the  arrival  of  the  ship  at  Plymouth  and  the  sending  notice 
of  abandonment  from  Hull,  that  the  assured  had  full  knowledge  of 
everything.  But  here  .the  plaintiff  could  not  have  had  time  to  acquire 
information  whether  or  not  it  were  his  interest  to  abandon,  as  he  re- 
newed his  notice  immediately  upon  receiving  intelligence  of  the  ship's 
arrival  at  Lock  Swilley.  Suppose,  after  a  recapture,  the  ship  is  taken 
into  a  distant  port  out  of  the  course  of  her  voyage  ;  if  the  assured  be  to 
wait  for  full  intelligence  of  all  the  facts  before  he  gives  notice  to  abandon, 
the  underwriters  may  object  that  the  notice  comes  too  late,  when  the 
event  would  be  probably  known.  It  is  sufficient,  however,  if  in  fact. the 
assured,  at  the  time  of  the  notice  given,  be  ignorant  of  the  circumstances 
from  whence  he  can  tell  whether  or  not  it  is  his  interest  to  abandon. 
From  the  mere  knowledge  of  the  fact  of  the  ship  being  in  safety  in  the 
possession  of  the  recaptors,  at  Lock  Swilley  in  Ireland,  which  was  out  of 
the  course  of  her  voyage,  he  could  not  tell  what  damage  she  had  re- 
ceived, how  many  of  her  crew  remained,  or  how  soon  she  might  bo  able 
to  prosecute  her  voyage  to  its  termination.  The  case  of  Goss  v.  Withers 
bears  strongly  in  point.  There  the  owner  had  heard  that  his  ship  was 
recaptured  and  carried  into  Milford  Haven,  but  in  what  state  and  condi- 
tion he  could  not  tell,  and  therefore  he  made  his  election  to  abandon  ; 
which  it  was  held  that  he  had  a  right  to  do.  [Lord  Ellenboeough,  C. 
J. — Do  you  contend  that  the  intelligence  of  the  recapture,  and  that  the 
r*789T  ^^^P  ^^^  '"'  *^*^^*'y  ''°  ^  V°^^  ill  Ireland,  gave  the  plaintiff  a  new 
L        J  right  to  abandon  ?]  That  is  not  necessary  in  this  case,  where  there 
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was  previous  notice  to  abandon  given  immediately  after  intelligence  of 
the  capture.  But,  taking  the  whole  sum  of  the  intelligence  together,  it 
amounts  to  notice  of  a  capture  and  recapture,  and  that  the  ship  was  then 
in  the  possession  of  the  recaptors,  in  the  port  of  another  country,  oUt  of 
the  course  of  her  voyage,  and  with  the  prospect  of  continuing  in  igno- 
rance of  the  actual  state  of  things  for  three  weeks,  and  with  a  proba- 
bility of  the  ship  continuing  there  for  some  time  longer. 

Holroyd,  contra. — All  the  circumstances  of  the  case  are  material  to  be 
considered ;  and  the  plaintiff  cannot  convert  that  which,  in  its  nature 
and  in  fact,  is  only  a  partial,  into  a  total  loss,  by  offering  to  abandon. 
The  action  is  brought  upon  two  policies,  both  valued ;  one  on  the  ship, 
the  other  on  the  freight;  upon  the  latter  it  is  admitted  that  there  has 
been  no  loss  at  all  by  the  capture;  and  the  loss  in  fact  upon  the  ship  is 
only  £15,  4s.  81^.  per  cent.  Where  the  assured  and  the  underwriters 
do  not  agree  upon  the  abandonment,  the  right  of  either  party  can  only 
depend  upon  the  actual  state  of  things  at  the  time  when  the  notice  is 
given ;  and  when  the  notice  was  given  the  loss  had  ceased  to  be  total, 
and  was  in  fact  only  a  partial  loss,  though  this  was  not  known  till  after- 
wards. Nor  does  it  follow  that  because  intelligence  was  received  of  a 
capture,  an  action  would  have  lain  immediately  against  the  underwriters 
upon  notice  to  abandon ;  for  it  would  be  incumbent  on  the  assured  to 
make  out  the  fact  of  a  total  loss,  which  could  not  be  known  with  cer- 
tainty till  a  reasonable  time  had  elapsed  to  learn  the  final  issue ;  and  the 
material  fact  to  be  proved  is  that  there  was  a  total  loss  at  the  time  of 
the  offer  to  abandon.  The  intelligence  might  have  come  away  immedi- 
ately after  the  ship  struck  to  the  enemy,  and  when  other  vessels  were  in 
sight,  so  as  to  render  the  final  issue  very  uncertain.  And  even  after  an 
actual  capture  and  possession  by  the  enemy  ther?  is  the  chance  of  a  re- 
capture within  a  reasonable  time,  of  which  the  underwriter  is  entitled  to 
avail  himself  any  time  at  least  before  the  action  brought.  If  it  were 
otherwise,  a  door  would  be  opened  to  fraud,  in  the  case  of  valued  poli- 
cies, which  are  generally  *valued  highly,  and  hold  out  a  strong  rjic^nn-i 
temptation  to  the  assured  not  to  make  those  exertions  to  avoid  L  -• 
or  redeem  a  total'loss  which  would,  under  other  circumstances,  be  made. 
In  Hamilton  v.  Mendez,  2  Burr.  1209,  Lord  Mansfield  enumerates  the 
circumstances  which  continue  the  loss  total  notwithstanding  a  recapture  : 
"  If  the  voyage  be  absolutely  lost,  or  not  worth  pursuing,  if  the  salvage 
be  very  high,  if  further  expense  be  necessary,  if  the  insurer  will  not 
engage  in  all  events  to  bear  that  expense,  though  it  should  exceed  the 
value,  or  fail  of  success,"  &c.  •  He  also  refers  to  the  instances  in  Le 
Guidon  of  a  total  loss  where  the  assured  may  abandon  :  "if  the  damage 
exceed  half  the  value  of  the  thing,  or  if  the  voyage  be  lost,  or  so  dis- 
turbed that  the  pursuit  of  it  is  not  worth  the  freight."  Now  none  of 
those  circumstances  exist  in  the  present  case ;  the  voyage  was  not  lost, 
though  the  ship  was  carried  by  the  recaptors  into  a  port  a  little  out  of 
her  course,  where  she  was  known  to  be  in  safety ;  and  in  fact  she  did 
afterwards  perform  her  voyage,  and  earned  all  her  freight,  and  the  sal- 
vage is  very  low.  Lord  Mansfield  further  says,  that  "  the  action  must 
be  founded  on  the  nature  of  the  plaintifl's  damnification,  as  it  really  is 
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at  the  time  of  the  action  brought ;"  for  that  "  it  is  repugnant,  upon  a 
contract  of  indemnity,  to  recover  as  for  a  total  loss,  when  the  final  event 
has  decided  that  the  damnification  in  truth  is  an  average,  or  perhaps  no 
loss  at  all."  The  plaintiff  might  not  know  that  the  loss  was  only  partial 
when  he  offered  to  abandon  ;  but  the  master  on  board  knew  the  fact ; 
and  where  the  master  is  a  part  owner,  as  it  frequently  happens,  a  dif- 
ferent rule  must  be  laid  down ;  for  the  ignorance  of  his  partner,  or  of 
his  agent  on  shore,  who  procures  the  assurance  to  be  made,  certainly 
cannot  entitle  him  to  abandon  upon  a  supposed  fact,  the  contrary  of 
which  was  known  to  him  at  the  time  the  offer  to  abandon  was  made, 
which  shows  how  dangerous  and  difficult  a  rule  it  would  be  to  proceed 
upon  the  supposition  of  any  of  the  parties,  and  not  upon  the  fact.  It 
may  be  admitted  that  if  both  parties  agree  to  treat  the  case  as  a  total 
loss,  and  the  underwriter  pay  his  money,  it  will  bind  both ;  as  in  Da 
Costa  V.  Firth,  4  Burr.  1966.  And  there  is  a  mutual  consideration  to 
sustain  such  an  agreement,  though  it  should  turn  out  to  have  been  made 
r*701 1  ^V°^  f^'s^  intelligence ;  for  the  assured  *ceases  to  labour  for  the 
L  J  ship,  and  the  underwriter  takes  that  labour  upon  himself,  upon 
the  chance  of  matters  turning  out  more  favourably  for  him.  The  case 
of  Gross  V.  Withers,  2  Burr.  683,  is  very  distinguishable  from  this ;  for 
the  ship  there  was  so  much  disabled  by  a  storm  previous  to  her  capture 
as  to  be  incapable  of  proceeding  on  her  destined  voyage  without  going 
into  port  to  refit;  and  part  of  the  cargo  having  been  thrown  overboard 
during  the  storm,  and  the  rest  spoiled  while  she  lay  in  Milford  Haven, 
and  before  she  could  be  refitted,  the  voyage  was  entirely  lost  at  the  time 
of  the  offer  to  abandon.  Lord  Mansfield  says,  that  the  loss  continued 
total  as  to  the  destruction  of  the  voyage  ;  and  the  recovery  of  anything 
could  only  be  had  upon  payment  of  more  than  half  the  value.  With 
respect  to  the  policy  on  freight,  the  whole  of  which  had  been  earned, 
he  referred  to  M'Carthy  v.  Abel,  5  East,  388,  as  in  point  to  show  that 
nothing  could  be  recovered ;  the  whole  freight  having  been  earned,  and 
consequently  no  loss  within  the  policy.  That  case  was  stronger  than 
this,  because  the  offer  to  abandon  was  made  during  the  continuance  of 
the  Kussian  embargo,  which  was  afterwards  taken  off;  and  being  a  char- 
tered ship,  the  freight  could  not  be  due  to  the  underwriters  to  whom 
the  ship  was  abandoned  and  assigned,  because  it  grew  upon  a  contract 
which  was  personal,  and  the  new  ship-owners  were  not  obliged  to  bring 
home  the  cargo.  But  as  the  loss  was  not  total  at  the  time  of  the  action 
brought,  and  the  underwriters  had  not  done  anything  to  fix  it  on  them- 
selves, the  plaintiff  M'Carthy  could  not  recover.  At  any  rate,  the  pre- 
sent plaintiff  cannot  be  entitled  beyond  the  amount  of  the  partial  loss 
paid  to  him  before  the  action  brought. 

Scarlett,  in  reply,  maintained  that  the  action  would  have  lain  against 
the  defendant  to  recover  a  total  loss  at  the  time  of  the  original  abandon- 
ment ;  for  on  the  proof  of  the  first  intelligence,  it  would  be  taken  that 
the  capture  continued;  and  it  would  lie  on  the  underwriter  to  prove  the 
recapture,  and  that  the  ship  was  restored  to  the  owner,  and  was  again 
prosecuting  the  voyage  insured.  The  case  of  a  captain  part  owner  might 
make  a  distinction,  but  that  is  not  the  present  case ;  and  here  there  is 
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no  fraud  imputable  to  the  plaintiff.  In  M'Carthy  v.  *Abel,  r*Yq9-| 
the  court  went  on  the  ground  that  the  loss,  if  any  to  the  plain-  L  "'-' 
tiff,  (for  in  fact  there  was  no  loss  of  the  thing  insured,  which  was  freight,) 
arose  from  his  own  act,  and  not  from  any  peril  insured  against.  If  there 
had  been  no  abandonment,  or  if  the  same  underwriters  had  insured  both 
ship  and  freight,  no  question  could  have  arisen.  But  here  there  has  in 
fact  been  a  loss,  and  that  by  a  peril  insured  against;  and  the  only  ques- 
tion is,  whether  it  shall  be  deemed  a  total  or  only  a  partial  loss ;  there 
having  at  one  time  been  a  total  loss,  and  the  offer  to  abandon  having 
been  made  bona  fide  while  the  plaintiff  had  reason  to  believe  that  the 
loss  continued  total. 

Lord  Ellenborough,  C.  J. — This  is  a  case  which,  though  new  in 
species,  is  by  no  means  new  in  principle.  And  though  Lord  Mansfield 
said,  in  Hamilton  v.  Mendez,  that  he  would  not  give  an  opinion  how  the 
case  would  be  if  the  ship  were  restored  in  safety  between  the  offer  to 
abandon  and  the  action  brought,  yet  there  can  be  no  doubt  from  the 
whole  of  his  reasoning  on  that  case  what  his  decision  would  have  been 
under  these  circumstances.  The  facts  here  are  that  the  ship  was  cap- 
tured on  the  21st  of  September,  and  recaptured  on  the  25th ;  after  which, 
the  plaintiff  having  received  intelligence  on  the  30th,  of  the  capture, 
but  not  of  the  recapture,  gave  notice  of  abandonment  on  the  31st ;  which 
he  persevered  in  after  the  6th  of  October,  when  news  of  the  recapture 
arrived,  and  that  the  ship  was  safe  in  a  port  of  Ireland ;  but  which  notice 
the  underwriters  did  not  accept.  And  now  it  appears  that  instead  of  a 
total  loss,  there  has  been  a  small  partial  loss  of  ^13  and  a  fraction,  for 
salvage  and  charges  on  the  policy  on  freight,  and  £15  and  a  fraction  on 
the  ship  policy,  and  that  no  damage  whatever  was  sustained  by  the  ship 
while  in  the  possession  of  the  enemy.  And  the  question  is,  whether  that 
which  in  the  result  turns  out  to  be  only  a  partial  loss  to  a  trifling  extent 
shall,  because  of  the  notice  of  abandonment  given  when  a  total  loss  ap- 
peared to  exist,  be  now  recovered  as  a  total  loss  ?  To  give  effect  to  such 
an  attempt  would  grievously  enlarge  the  responsibility  of  underwriters; 
it  would  be  to  make  them  answerable,  not  for  the  actual  loss  sustained 
by  the  assured,  whom  they  have  undertaken  to  indemnify  against  the 
risks  *stated  in  the  policy,  but  for  a  supposed  total  loss,  which  |-*YQq-i 
had  in  fact  ceased  to  exist.  It  has  been  said  in  argument,  that  ■-  -I 
the  offer  to  abandon  having  been  rightly  made  at  the  time,  a  right  of 
action  vested  in  the  assured,  which  could  not  be  defeated  by  the  subse- 
quent events.  But  that  proposition  is  not  only  not  true  in  the  whole, 
but  it  is  not  true  in  its  parts.  The  effect  of  an  offer  to  abandon  is  truly 
this,  that  if  the  offer  appear  to  have  been  properly  made  upon  certain 
supposed  facts,  which  turn  out  to  be  true,  the  assured  has  put  himself 
in  a  condition  to  insist  upon  his  abandonment ;  but  it  is  not  enough  that 
it  was  properly  made,  upon  facts  which  were  supposed  to  exist  at  the 
time,  if  it  turn  out  that  no  such  facts  existed,  or  that  other  circumstances 
had  occurred  which  did  not  justify  such  abandonment.  It  may  be  said 
to  be  properly  made  upon  notice  received,  and  hona  fide  credited,  by  an 
assured,  of  his  ship  having  been  wrecked,  whether  such  intelligence 
were  true  or  not,  and  though  the  letter  conveying  it  turned  out  to  be  a 
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forgery ;  and  yet  clearly  no  right  of  action  would  vest  in  him  founded 
upon  an  abandonment  made  upon  false  intelligence,  and  without  anything 
in  fact  to  warrant  the  giving  of  such  notice.  What  is  an  abandonment 
more  than  this,  that  the  assured  having  had  notice  of  circumstances, 
which,  if  true,  entitle  him  to  treat  the  adventure  as  a  total  loss,  he  in 
contemplation  of  those  circumstances  casts  a  desperate  risk  on  the  un- 
derwriter, who  is  to  save  himself  as  well  as  he  can.  But  does  not  all 
this  presume  the  existence  of  those  facts  on  which  the  right  accrues  to 
him  to  call  upon  the  underwriter  for  an  indemnity ;  and  if  they  be  all 
imaginary,  or  founded  in  misconception,  or  if  at  the  time  it  had  ceased 
to  be  a  total  loss,  and  there  be  no  damage  to  the  assured,  or  at  least  if 
the  only  damnification  arise  out  of  the  very  act  (the  recapture)  which 
saves  the  thing  insured  from  sustaining  a  total  loss,  the  whole  founda- 
tion of  the  abandonment  fails.  It  is  then  said  that  if  the  right  of  aban- 
donment once  vested  and  be  exercised  in  time,  it  cannot  be  divested  by 
subsequent  intelligence  of  other  circumstances  or  different  events.  But 
the  case  of  M'Carthy  v.  Abel  shows  the  contrary ;  for  there,  though  the 
notice  of  abandonment  was  well  made  at  the  time,  it  was  not  only  di- 
r*7Q4.n  '^^^''^^  ^y  subsequent  circumstances,  but  by  circumstances  *which 
L  J  happened  after  the  notice  of  abandonment  had  been  given. 
Next  it  is  contended  that,  by  the  recaptors  taking  the  ship  into  a  port 
in  Ireland,  the  right  of  abandonment  was  revived,  or  a  new  right  created; 
for  I  do  not  exactly  understand  whether  this  be  insisted  on  as  an  entire 
and  distinct  cause  of  abandonment,  or  as  connected  with  the  antecedent 
capture  and  recapture.  Now,  if  it  grew  out  of  the  recapture,  let  us  hear 
what  Lord  Mansfield  said  upon  that  subject  in  Hamilton  v.  Mendez.  It 
does  not,  he  says,  cease  to  be  a  total  loss  because  of  the  recapture,  "  if 
the  voyage  is  absolutely  lost,  or  not  worth  pursuing ;"  [here  the  voyage 
was  not  lost,  and  was  worth  pursuing,  and  was  pursued  with  effect :] 
"if  the  salvage  is  very  high :"  [here  it  is  very  trifling  :]  "  if  further  ex- 
pense is  necessary;  if  the  insurer  will  not  engage  in  all  events  to  bear 
that  expense,"  &c.  But  here  the  further  expenses  were  little  or  nothing 
beyond  the  salvage,  and  all  the  loss  has  been  actually  paid  into  the  plain- 
tiff's hands.  If  after  the  recapture  the  ship  had  been  carried  into  a  port 
abroad,  and  a  sale  had  become  inevitable,  because  nobody  would  secure 
to  the  recaptors  their  l-8th,  it  might  have  been  deemed  to  be  a  total 
loss ;  but  that  is  not  the  present  case.  What  was  said  by  Lord  Mans- 
field, however,  is  sufficient  to  show  that  in  the  case  of  a  capture  and  recap- 
ture, it  does  not  necessarily  follow  that  the  assured  is  entitled  to  abandon  as 
for  a  total  loss ;  but  it  depends  upon  circumstances ;  and  none  of  the 
circumstances  enumerated  by  him  exist  in  the  present  case.  I  cannot, 
however,  consider,  as  at  present  advised,  that  the  right  of  abandonment 
relates  only  to  the  actual  state  of  things  at  the  time  of  the  offer  to  aban- 
don made.  If  it  were  necessary  to  the  decision  of  this  case,  I  should 
wish  to  have  that  point  well  considered.  I  am  not  disposed  to  enlarge 
the  grounds  of  abandonment  against  underwriters, — a  privilege  which, 
everybody  knows,  has  been  much  abused.  In  almost  every  case  of  a 
valued  policy  it  is  the  interest  of  the  assured  to  abandon ;  and  therefore 
it  behoves  the  court  to  watch  every  such  case,  and  in  no  instance  to  en- 
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large  that  which  in  the  nature  of  the  thing  is  only  a  partial,  into  a  total 
loss.  It  might  as  well  have  been  said  in  M'Carthy  v.  Abel,  that  having 
been  once  a  total  loss,  it  must  continue  so ;  but  the  court  held  other- 
wise; and  that  case  is  not  distinguishable  *in  this  respect  from  rn^'jqr-i 
the  present,  except  that  there  eventually  was  no  loss  there  of  the  L  -I 
subject-matter  of  the  insurance,  and  here  there  is  only  a  partial  loss;  but 
I  can  see  no  difference  whether  that  which  for  a  time  was  a  total  loss 
ceased  altogether  by  subsequent  events  to  be  any  loss  at  all,  or  whether 
it  be  reduced  by  subsequent  events  to  so  small  a  loss  as  there  is  in  the 
present  case.  We  must  look,  as  we  lately  said  in  Grodsall  v.  Boldero,  9 
East,  81,  to  the  real  nature  of  the  contract  in  a  policy  of  insurance, 
which  is  nothing  more  than  a  contract  of  indemnity ;  and  therefore, 
though  there  was  a  total  loss  there,  as  it  might  be  called,  with  respect  to 
the  subject-matter  of  the  risk  insured;  yet  that  having  afterwards  inter- 
vened between  the  supposed  damnification  of  the  plaintiffs  by  the  death 
of  Mr.  Pitt,  and  the  action  brought,  which  adeemed  the  loss,  it  was  held 
that  they  could  not  recover.  So  here,  as  that  which  was  supposed  to  be 
a  total  loss  at  the  time  of  the  notice  of  abandonment  first  given  had 
ceased,  and  as  only  a  small  loss  has  been  incurred  in  the  salvage,  that  is 
the  real  amount  of  the  damnification  which  the  plaintiff  is  entitled  toVcceive 
under  this  contract  of  indemnity,  and  that  has  already  been  paid  by  the 
underwriters. 

G-ROSE,  J This  is  a  case  upon  which  it  is  said  that  Lord  Mansfield, 

in  Hamilton  v.  Mendez,  professed  to  give  no  opinion ;  but  it  is  very 
clear  what  his  opinion  would  have  been  upon  the  principles  laid  down 
by  him  in  the  same  case ;  and  if  there  be  no  express  decision  on  the 
point,  we  must  resort  to  principle  in  deciding  it.  And  one  of  the  best 
principles  upon  this  subject  is,  that  no  artificial  reasoning  shall  turn 
that  into  a  total  loss,  which  in  fact  is  only  a  partial  loss.  A  policy  of 
insurance  is  only  a  promise  by  the  underwriter  to  indemnify  the  assured 
against  loss  by  certain  risks ;  and  if  so,  how  can  the  plaintiff  claim  a 
total  loss,  when  in  fact  the  vessel  insured  has  performed  her  voyage,  and 
he  has  only  sustained  an  actual  loss  of  £15,  4s.  8d.  per  cent,  on  the 
ship,  and  £13,  lis.  5d.  per  cent,  on  the  freight  insured  ?  The  case 
states  that  which  is  very  material,  that  the  plaintiff  had  possession  of  the 
ship  again  after  the  recapture,  and  before  the  action  brought ;  that  she 
sustained  no  damage  from  the  capture  while  she  continued  in  the  pos- 
session *of  the  enemy ;  and  that  she  has  been  restored  and  has  [-;f:7q/.-| 
arrived  at  her  part  of  discharge ;  and  that  the  freight  has  been  L  J 
received  by  the  owners.  What  pretence  then  is  there  for  saying  that 
this  is  a  total  loss,  where  no  damage  has  been  done  to  the  ship,  and  only 
a  triflBing  expense  incurred  for  the  salvage  and  charges  of  the  recap- 
ture ?  We  must  look  here  to  the  time  of  the  action  brought  to  see 
whether  there  has  been  a  total  loss  of  the  subject-matter  to  the  plaintiff, 
as  he  alleges ;  and  it  is  clear  that  at  the  time  there  was  not  a  total  but 
only  a  small  partial  loss. 

Le  Blanc,  J. — ^I  agree  in  opinion  that  there  must  be  judgment  for 
the  defendant  upon  this  case,  which  though  new  in  circumstances  is  not 
so  new  in  principle.     The  main  stress  of  the  plaintiff's  argument  has 
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been,  that  at  the  time  of  tlie  notice  of  abandonment  lie  bad  a  rigbt  to 
abandon.  But  there  is  the  fallacy  of  it.  It  does  not  follow  that  he  had 
a  right  to  abandon  because  he  had  a  right  to  give  notice  of  abandonment 
upon  the  faith  of  the  intelligence  first  received.  At  the  time  of  the 
capture  he  had  a  right  to  give  such  notice  j  but  at  the  time  when  the 
notice  was  actually  given,  the  ship  had  been  recaptured,  and  was  carried 
into  Lock  Swilley  in  Ireland,  a  port  of  the  United  Kingdom,  in  the 
course  of  her  voyage  home ;  and  there  is  no  evidence  of  any  damage 
sustained  either  by  plunder  of  or  by  mischief  done  to  the  ship,  cargo,  or 
crew,  which  could  make  it  a  total  loss.  It  is  impossible  then  to  say  that 
the  want  of  knowledge  by  the  assured  of  the  true  state  of  things  shall 
vary  the  fact,  and  make  that  a  total  loss  which  is  only  a  partial  loss. 
None  of  the  decided  cases  of  total  loss  come  up  to  the  present ;  and  not 
even  the  cases  put  by  Lord  Mansfield  in  Hamilton  v.  Mendezi.  The  plain- 
tiff knew  of  some  of  the  circumstances,  but  did  not  know  them  all.  The 
mere  circumstances  of  capture  and  recapture  will  not  make  it  a  total  loss. 
It  may  often  happen  that  intelligence  is  received  which  will  justify  the 
giving  notice  of  an  abandonment;  but  if  circumstances  so  turn  out,  that 
there  is  no  total  loss,  it  does  not  follow  that  the  assured  would  be  entitled 
to  insisit  on  his  notice.  In  M'Carthy  v.  Abel  the  assured  was  justified 
in  giving  notice  of  abandonment,  but  circumstances  happened  afterwards 
r*7Q7i  ^^i*''^  *showed  that  there  was  no  loss  of  the  subject-matter.  So 
L  J  here,  circumstances  have  turned  out  to  show  that  only  a  partial, 
and  not  a  total  loss  has  been  sustained,  though  the  notice  of  abandon- 
ment were  properly  given  at  the  time  upon  the  intelligence  then  received. 
This  case  falls  in  very  much  with  an  expression  used  by  the  chief-jus- 
tice in  delivering  the  judgment  of  the  Court  of  Common  Fleas  in  a  late 
ease,  of  Thellusson  v.  Shedden,  2  New.  Eep.  230,  where  he  says,  "  It  is 
true  that  a  capture  simply  proved  establishes  a  total  loss ;  but  when  the 
plaintiff  in  the  same  breath  proves  a  recapture,  there  is  an  end  of  the 
capture  and  total  loss,  and  the  plaintiff  is  entitled  to  a  partial  loss  only." 
So  here,  though  a  capture  were  proved,  yet  it  also  appearing  that  there 
was  a  recapture,  unless  it  be  also  shown  that,  notwithstanding  the  recap- 
ture, it  still  continued  a  total  loss,  it  is  only  a  partial  loss. 

Baylet,  J. — The  case  has  been  so  fully  discussed  that  I  can  add 
nothing  to  make  it  more-clear.  A  policy  of  insurance  is  only  a  contract 
of  indemnity,  and  anything  which  tends  to  show  that  an  assured  can 
recover  beyond  his  indemnity  is  against  the  very  principle  of  the  con- 
tract ;  and  here  it  would  plainly  lead  to  fraud  if  the  plaintiff,  who  has 
in  fact  only  sustained  a  partial  loss  to  a  small  extent,  could  recover 
beyond  what  would  indemnify  that  loss.  But  it  is  said,  that  upon  re- 
ceiving intelligence  he  had  a  right  to  abandon  immediately.  I  agree 
that  it  was  prudent  in  him  to  give  such  notice  at  the  time,  and  if  things 
had  stood  in  the  same  situation  he  would  have  been  entitled  to  abandon ; 
but  I  consider  that  notice  as  including  this  implied  condition,  that 
things  continued  to  exist  as  the  plaintiff  supposed  they  did  exist  at  the 
time  when  he  gave  the  notice  ;  and  if  anything  happened  afterwards  to 
make  that  a  partial  which  at  one  time  was  a  total  loss,,  the  ignorance  of 
that  fact  by  the  assured  would  not  make  it  a  total  loss.     The  case  of 
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M'Carthy  v.  Abel  shows  that  subsequent  facts  will  vary  the  right  of  the 
party  to  abandon  as  for  a  total  loss,  when  ultimately  no  loss  is  incurred 
within  the  policy.  Suppose  a  capture,  and  the  captors  afterwards  give 
up  the  ship,  and  she  pursues  her  voyage  as  before,  and  the  assured  re- 
ceiving intelligence  of  the  capture,  but  not  of  the  release,  give  notice  to 
*abandon ;  yet  if  the  voyage  be  afterwards  performed,  would  pf^no-i 
that  entitle  the  assured  to  make  it  a  total  loss,  when  he  had  sus-  L  -' 
tained  no  actual  loss  at  all,  though  the  voyage  might  have  been  a  little 
delayed  ?  Yet  that  would  show  that  circumstances  happening  after  a 
total  loss  once  existing  may  take  away  the  right  to  abandon.  Then  if 
the  fact  be  that  at  the  time  of  the  notice  to  abandon  given,  it  was  not  a 
total,  but  only  a  partial  loss,  the  giving  such  notice  could  not  entitle  him 
to  abandon  as  for  a  total  loss.  By  deciding  that  in  all  these  cases  the 
right  of  the  party  to  abandon  shall  depend  upon  the  actual  circumstances 
of  the  case,  and  not  upon  those  which  are  merely  supposed  to  exist  at 
the  time,  no  injustice  will  be  done,  and  it  will  make  the  policy  that 
which  it  ought  to  be,  and  really  is,  a  contract  of  indemnity. 

Postea  to  the  defendant. 


II.— BROTHERSTON  v.   BAKBER. 

Nov.  15,  1816.— E.     5  M.  &  S.  418. 

Assumpsit  upon  a  policy  of  insurance  upon  the  ship  Fanny,  on  a  voy- 
age from  Rio  de  Janeiro,  or  any  port  or  ports  in  the  Brazils  to  Liverpool, 
and  the  plaintiff  averred  a  loss  by  capture.  Plea,  non-assumpsit.  The 
defendant  paid  into  court  20  per  cent,  upon  his  subscription.  At  the 
trial  before  Le  Blanc,  J.,  at  the  Spring  Assizes  at  Lancaster,  1815, 
there  was  a  verdict  for  the  plaintiffs  for  the  whole  amount  of  the  defen- 
dant's subscription,  subject  to  the  opinion  of  the  court  upon  the  follow- 
ing case : — 

The  ship  sailed  from  Maranbam,  in  the  Brazils,  without  convoy^  bound 
to  Liverpool,  on  the  8th  of  March,  1814,  having  part  of  her  cai^o  on 
board  belonging  to  the  plaintiffs,  and  the  remainder  of  her  cargo  belong- 
ing to  other  shippers,  subject  to  freight  payable  to  the  plaintiffs.  On 
the  19th  of  April,  the  ship  was  captured  by  an  American  pritateer  off 
the  coast  of  Ireland.  On  the  same  day  the  privateer  fell  in  with  a 
Portuguese  vessel  *bound  for  Liverpool,  on  board  of  which  the  r*Yrtn-i 
captain  and  part  of  the  crew  of  the  Fanny  were  put,  and  they  L  J 
arrived  at  Hoylake,  near  Liverpool,  on  the  23d  of  April.  The  captain 
of  the  Fanny  finding  it  impossible  to  get  to  Liverpool  that  day,  informed 
the  plaintiffs  by  letter  of  that  date  of  the  capture.  A  copy  of  this  letter 
was,  on  the  25th,  handed  by  the  plaintiffs  to  the  insurance  brokers 
employed  to  effect  the  insurance,  together  with  a  letter  of  notice,  that 
the  plaintiffs  abandoned  the  ship,  and  all  their  interest  in  her,  which 
the  brokers  communicated  to  the  defendant.  The  Fanny,  with  her 
cargo  on  board,  was  recaptured  on  the  12th  of  May  following  by  his 
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majesty's  ship  Soeptre,  of  which  the  plaintiffs  received  information  on 
the  15th  June  following,  and  communicated  the  same  to  the  defendant. 
The  Fanny  and  her  cargo  arrived  at  Gravesend  on  the  24th  of  June, 
and  at  Liverpool  on  the  26th  of  September,  following,  not  having  been 
in  any  port  from  the  time  of  the  capture,  and  her  cargo  was  delivered  at 
Liverpool  to  the  consignees.  The  latitat  issued  on  the  10th  of  November, 
and  the  declaration  was  filed  in  Michaelmas  term,  1814. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs 
were  entitled  to  recover  as  for  a  total  loss.  If  the  loss  was  only  partial, 
the  verdict  was  to  be  reduced  to  £8,  8s.  4c?.,  the  amount  of  such  partial 
loss  beyond  the  sum  paid  into  court. 

Litiledale  contended  that  the  plaintiffs,  notwithstanding  the  re-capture, 
were  entitled  to  insist  on  their  abandonment,  and  to  recover  as  for  a  total 
loss.  And  he  mainly  relied  on  this,  that  the  abandonment  was  made  at 
a  period  when  the  loss  was  an  actually  subsisting  total  loss,  and  not 
merely  so  in  the  bona  fide  contemplation  of  the  parties  j  which,  he  said, 
differed  the  case  at  bar  from  Bainbridge  v.  Neilson,  10  East,  329 ; 
Falkner  v.  Ritchie,  2  M.  and  S.  290 ;  Anderson  v.  Wallis,  2  M.  and  S. 
240 ;  Parsons  v.  Scott,  2  Taunt.  363 ;  and  almost  all  the  cases  in  which 
the  risk  of  the  assured  after  abandonment  had  been  held  to  be  subject 
to  the  variation  of  events.  But  if  this  is  to  be  considered  as  a  general 
rule  operating  upon  every  case  of  abandonment,  it  may  be  asked,  of  what 
use  is  abandonment,  and  how  came  it  into  practice  ?  The  practice  is 
r*8nm  *i''>'econcilable  with  any  other  doctrine  than  that  abandonment 
L  -1  is  conclusive,  wherever  the  assured,  at  the  time  of  making  it,  is 
in  a  complete  condition  to  insist  upon  a  total  loss ;  in  which  case  he  may 
abandon,-and  demand  his  indemnity  instanter.  And  suppose  the  plain- 
tiffs in  this  case  had  so  done,  and  the  loss  had  been  adjusted,  or,  upon 
refusal  to  adjust  this,  action  had  been  commenced,  before  the  recapture, 
would  that  event  have  abated  the  action  or  opened  the  adjustment  ?  If 
not,  it  follows  that  the  right  to  demand  a  total  loss,  and  consequently  to 
cast  by  abandonment  upon  the  underwriter  the  remaining  risk,  whatever 
that  might  be,  was  well  vested  in  the  plaintiffs ;  and  if  they  had  such 
right,  it  cannot  be  in  the  option  of  the  underwriter  to  choose  whether  or 
not  he  will  accept  the  abandonment.  In  Smith  v.  Robertson,  2  Dow. 
474,  upon  appeal  from  the  Court  of  Sessions  in  Scotland,  where  judgment 
had  passed  for  the  owners,  on  the  ground  that  by  notice  of  abandonment 
the  trailfeaction  closed,  this  judgment  was  affirmed  in  Dom.  Proc.  on  a 
different  ground  indeed,  but  Lord  Eldon  appears  to  have  doubted  the 
propriety  of  the  decisions  in  Bainbridge  v.  Neilson,  and  Faulkner  v. 
Ritchie.  , 

Richardson,  contra,  observed  that  the  judgment  in  Smith  v.  Robert- 
son was  af&rmed  in  Dom.  Proc,  upon  the  ground  that  the  underwriter 
had  acquiesced  in  the  abandonment,  so  that  it  was  out  of  the  principle 
now  contended  for  by  the  plaintiffs.  And  he  cited  M'Carthy  v.  Abel, 
5  East,  388,  as  an  authority  to  show,  that,  notwithstanding  an  abandon- 
ment of  freight  made  pending  the  existence  of  circumstances  which 
amount  to  a  total  loss,  yet  if  freight  be,  in  the  events  which  afterwards 
happen,  fully  earned,  no  loss  can  properly  be  demandable  against  the 
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underwriter.  And  lie  insisted  upon  the  reasonableness  of  such  a  posi- 
tion, an  insurance  being  purely  a  contract  of  indemnity;  whence  it 
followed  that  the  assured  could  never  be  entitled  to  recover  for  a  total 
loss,  when  the  event  has  decided  that  the  loss  is  but  partial,  or  perhaps 
no  loss  at  all.  In  support  of  which  reasoning  he  quoted  Hamilton  v. 
Mendez,  2  Burr.  1198;  1  Black,  R.  276;  and  Godsall  v.  Boldero,  9 
J]ast,  72. 

Lord  Ellenboeough,  C.  J. — The  cases  which  have  been  the  rsKon-i  ■^ 
*subject  of  this  day's  observation  have  all  taken  root  in  the  doc-  L  -• 
trine  of  Lord  Mansfield  in  Hamilton  v.  Mendez,  in  which  it  is  laid 
down,  that  an  assured  can  only  demand  an  indemnity ;  and,  consequently, 
his  action  must  be  founded  upon  the  nature  of  his  damnification  as  it 
really  is  at  the  time  the  action  is  brought.  Now,  if  we  inquire  as  to  the 
nature  of  the  injury  sustained  by  this  capture,  followed  by  the  recapture, 
what  was  it  at  the  time  when  this  action  was  brought  7  It  seems  to  me 
that  the  only  injury  was  a  retardation  of  the  voyage  during  the  time  the 
ship  was  in  the  enemy's  custody,  and  was  diverted  from  her  course  to 
Liverpool,  the  amount  of  which  has  been  ascertained  to  be  £8,  8s.  4rf. 
ultra  what  has  been  paid  into  court.  In  cases  of  capture,  a  spes  recu- 
perandi  exists ;  it  is  not  as  if  the  ship  were  sunk  to  the  bottom ;  there 
must  be  always  a  greater  or  less  degree  of  probability  that  she  may  ulti- 
mately be  recovered ;  of  which  advantage  the  assured  certainly  ought  not 
to  be  ousted.  By  notice  of  abandonment  the  assured  made  an  ofier, 
which  remained  executory;  and  in  this  suspended  state  of  things,  con- 
sidering this  as  a  contract  of  indemnity,  the  assured  had  a  right  to  look 
to  intervening  accidents,  which  might  chance  to  restore  them  de  integro 
to  their  former  situation.  The  policy  does  not  make  any  special  provi- 
sion for  the  case  of  abandonment;  but  the  law  says,  that  the  underwriter 
shall  indemnify ;  which,  if  the  sum  subscribed  were  nicely  calculated  to 
the  exact  value  of  the  thing  insured,  would  be  efiected,  in  the  event  of 
a  total  loss,  by  paying  the  entire  sum.  I  cannot  consider  a  notice  of 
abandonment  as  an  executed  contract,  particularly  since  the  passing  of 
the  Registry  Acts,  which  require  several  things  to  be  done  to  perfect  the 
transfer,  and  to  make  the  title  complete.  An  offer  on  the  one  side, 
acceded  to  on  the  other,  may  have  the  effect  of  closing  the  transaction, 
as  in  the  case  determined  in  the  house  of  lords.  But  what  has  been  done 
here  to  preclude  either  the  assured  or  underwriter  from  availing  them- 
selves of  intervening  events  ?  Bainbridge  v.  Neilson,  and  other  cases, 
have  determined  that  the  assured  may  be  remitted  to  his  situation  de 
integro  by  the  recapture;  and  certainly,  unless  we  are  to  consider  this  as 
a  wagering  contract,  instead  of  a  contract  for  indemnity,  the  reason  of 
the  thing  requires  that  it  should  be  so ;  for  the  value  *of  the  r^onp-i 
thing  abandoned  to  the  underwriter  might  in  some  instances  in-  L  "'-J 
finitely  exceed,  and  in  others  fall  short  of,  the  sum  insured.  But 
I  do  not  find  it  laid  down  that  either  the  underwriter  or  the  assured 
is  to  be  a  gainer  in  any  way  by  this  contract.  Unless,  therefore,  the 
principle  of  indemnity  is  to  be  changed  for  one  of  hazard  and  gambling, 
it  seems  to  me  that  these  plaintiffs  must  stand,  in  regard  to  their  claim 
for  indemnity,  in  the  position  in  which  subsequent  events  have  placed 
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them,  at  the  time  when  they  oome  to  demand  it ;  that  is,  when  the  action 
is  brought.  The  same  principle,  Miough  not  with  reference  to  an  aban- 
donment, governed  the  decision  of  Crodsall  v.  Boldero.  The  court  there 
considered,  that  although  a  total  loss  had  happened,  so  far  as  it  regarded 
the  risk  insured,  yet  as  that  loss  had  been  redeemed  by  subsequent  cir- 
cumstances, the  assured  had  no  cause  of  action  upon  his  contract  for  in- 
demnity; and  there  also  the  court  referred  to  the  language  of  Lord 
Mansfield  in  Hamilton  t.  Mendez,  who  developes  the  true  principle  and 
object  of  such  an  assurance.  It  seems  to  me,  therefore,  that  this  not 
being  an  abandonment  of  such  a  nature  as  to  preclude  the  assured  from 
resuming  all  their  rights  de  integro  in  the  ship,  the  underwriter  shall  not 
be  made  answerable  for  a  total  loss. 

Batley,  J. — I  think  the  plaintiffs  are  not  entitled  to  recover  more 
than  the  £8,  Ss.  id.  beyond  the  sum  paid  into  court;  that  is,  the  amount 
of  the  damnification  at  the  time  when  the  action  was  brought.  This  is 
a  contract  of  indemnity  only ;  the  ship  was  captured  in  the  course  of  her 
voyage.  Now,  capture  is  an  event  which  may  or  may  not  terminate  in 
a  total  loss ;  if  it  continue  and  terminate  in  a  total  loss,  the  assured  will 
be  entitled  to  his  full  indemnity  j  but  if  the  capture  be  only  temporary 
and  the  loss  partial,  it  would  be  against  the  spirit  as  well  as  letter  of  the 
contract  to  hold  the  underwriter  bound  to  take  to  the  subject-matter 
insured,  and  to  allow  the  assured,  who  stipulates  only  for  indemnity,  to 
come  upon  the  underwriter  for  the  whole  amount  of  his  subscription, 
while  the  subject-matter  insured  subsists  in  perfect  safety.  What  is  it 
that  is  thus  to  entitle  the  assured  to  demand  more  than  the  safety  of  the 
r*8fl^T  *^'°S  insured  ?  It  is  said  that  abandonment  gives  this  *right, 
L  J  by  closing  the  transaction  between  the  underwriter  and  assured. 
But  notice  of  abandonment  is  no  more  than  a  proposal  on  the  part  of  the 
assured ;  which  the  underwriter  may  accept,  and  then  there  will  be  a 
new  agreement  between  them  binding  on  both  parties.  But  while  the 
transaction  rests  in  abandonment  only  on  one  side,  the  underwriter's 
responsibility  may  vary,  and  cannot  amount  to  a  total  loss,  if,  by  subse- 
quent events,  it  has  become  otherwise  at  the  time  of  action  brought.  It 
is  unnecessary  to  give  any  opinion  as  to  how  the  case  might  be,  if  the 
loss,  continuing  total  at  the  time  when  the  action  is  brought,  became  a 
partial  loss  only  at  the  time  of  trial.  It  is  enough  here  that  the  thing 
remained  in  safety  to  the  assured  at  the  time  when  this  action  was 
brought,  and  the  loss  was  only  temporary.  Consequently  the  verdict  for 
the  plaintiffs  must  be  entered  for  the  limited  sum  only. 

Abbott,  J. — ^I  am  of  the  same  opinion,  and  think  the  verdict  ought 
to  be  entered  only  for  a  partial  loss.  It  appears  by  the  case  that  the 
ship  was  captured ;  that  the  plaintiffs,  having  information  of  it,  gave 
notice  of  abandonment,  which  I  consider  as  tantamount  to  an  offer  on 
their  part.  The  ship  was  afterwards  recaptured  and  brought  into  port, 
and  then  this  action  is  commenced ;  and  the  plaintiffs,  notwithstanding 
the  recapture  and  safe  return  of  the  ship  after  performing  her  voyage, 
seek  to  recover  as  for  a  total  loss.  It  is  not,  I  think,  argued  that  the 
capture  only,  without  abandonment,  would  have  entitled  the  plaintiffs  to 
recover  a  total  loss ;  the  claim  is  founded  on  the  notice  of  abandonment. 
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But  the  great  principle  of  the  law  of  insurance  is,  that  it  is  a  contract 
for  indemnity.  The  underwriter  does  not  stipulate,  under  any  circum- 
stances, to  become  the  purchaser  of  the  subject-matter  insured ;  it  is  not 
supposed  to  be  in  his  contemplation  :  he  is  to  indemnify  only.  This 
being  the  principle,  it  seems  to  me  that  any  practice  or  doctrine  which  is 
calculated  to  break  in  upon  it  ought  to  be  narrowly  watched.  The  doc- 
trine of  abandonment  is  of  this  nature.  It  has  not  been  stated,  that 
there  is  any  decision  in  the  courts  of  this  country  giving  effect  to  an 
abandonment  like  the  present,  so  as  to  entitle  the  assured  to  a  total  loss, 
though  the  thing  insured  is  restored  and  in  safety.  I  have  not  r*onj-| 
*discovered  any  such  decision  j  and  upon  referring  to  Emerigon,  L  -• 
who  collects  almost  all  that  is  to  be  found  upon  the  subject  in  the  foreign 
writers,  I  observe  there  is  a  great  contrariety  of  opinion  as  to  the  cases 
in  which  abandonment  is  to  be  deemed  absolute.  He  puts  the  case  of 
abandonment,  where  the  ship  is  afterwards  repaired  and  brought  home  at 
the  expense  of  the  underwriter,  in  which  case  he  says  the  underwriter 
cannot  throw  her  back  upon  the  assured ;  but  he  adds,  that  Valin  is  of  a 
different  opinion,  and  that  the  practice  of  Italy  is  otherwise;  for  there  it 
is  sufficient  if  the  underwriter  make  good  the  damnification.  It  is  not 
necessary  to  carry  the  doctrine  to  this  length ;  but  as  we  are  not  bound 
by  any  decision  in  our  own  courts,  nor  do  foreign  courts  appear  to  afford 
any,  I  feel  myself  at  liberty  to  decide,  on  general  principles  applicable 
to  a  contract  of  this  nature,  that  the  plaintiffs  are  not  entitled  to  recover 
for  a  total  loss.  I  am  aware  of  the  difficulty  that  has  been  suggested  if 
the  ship  should  be  restored  after  the  action  is  brought ;  as  to  which  it 
will  be  better  at  present  to  forbear  giving  any  opinion. 

HoLROYD,  J. — I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to 
recover  only  for  a  partial  loss.  It  is  clear  that  a  policy  of  insurance, 
both  in  its  object  and  form,  is  merely  a  contract  of  indemnity.  It  con- 
tains no  stipulation  respecting  abandonment;  though  there  is  a  clause 
authorizing  the  assured,  in  case  of  any  loss  or  misfortune,  to  sue,  labour 
and  travel  for  the  recovery  of  the  ship,  and  that  the  assurers  will  con- 
tribute to  the  charges.  Abandonment  has  its  origin  from  the  contract's 
being  a  contract  of  indemnity.  But  it  is  apparent  that  if  the  assured 
might  abandon  at  his  pleasure,  he  might  be  a  gainer  to  a  much  greater 
extent  then  the  value  of  the  loss,  which  is  inconsistent  with  a  contract  of 
indemnity.  What,  then,  is  the  loss  which  the  assured  in  this  case  have 
sustained  ?  Tt  is  a  loss  arising  out  of  the  capture  of  the  ship ;  and  if  the 
ship  had  been  conveyed  infra  prcesidia  of  the  enemy  and  condemned,  this 
loss  would  have  been  total ;  but  as  events  have  made  it  at  the  time  when 
the  action  was  brought,  it  is  but  a  partial  loss.  I  am  not  aware  that,  in 
any  case,  a  plaintiff  can  recover  larger  damages  than  what  he  has  sus- 
tained at  the  *time  of  bringing  the  action.  Upon  these  grounds,  r^onc-i 
therefore,  it  seems  to  me,  that  the  verdict  for  a  total  loss  cannot  L  J 
be  supported. 

Verdict  to  be  entered  for  the  lesser  sum. 


554  BOSS    ON    COMMERCIAL   LAW. 

1.  In  the  case  of  Hamilton  v.  Mendez,  2  Burr.  1198,  the  ship  insured  had 
been  taken  by  a  French  privateer  on  the  6th  of  May,  1760,  and  on  the  23rd  day 
of  May  she  was  recaptured  by  an  English  man-of-war,  and  sent  to  Plymouth, 
where  she  arrived  on  the  6th  of  June  following.    The  plaintiff  lived  at  Hull, 
and  as  soon  as  he  was  informed  of  what  had  befallan  his  ship,  he  wrote  to  his  agent 
on  the  23rd  of  June,  directing  him  to  acquaint  the  defendant  that  he  abandoned 
to  him  his  interest  in  the  ship.    On  the  26th  of  June,  the  agent  acquainted  the 
defendant  with  the  offer  to  abandon,  when  he  stated  that  he  did  not  think  him- 
self bound  to  take  the  ship,  but  was  ready  to  pay  the  salvage,  and  all  other  losses 
and  charges  which  the  plaintiff  had  sustained  by  the  capture.    The  ship  sus- 
tained no  damage  from  the  capture,  and  was  brought  into  the  port  of  London 
upon  the  19th  of  August,  by  the  owners  of  the  cargo  and  the  recapturers,  where 
the  cargo  was  delivered  to  the  freighters,  who  paid  the  freight.     The  question 
submitted  for  the  opinion  of  the  court  was,  "Whether  the  plaintiff,  on  the  said 
26th  day  of  June,  had  a  right  to  abandon,  and  has  a  right  to  recover  as  for  a 
total  loss  ?"  Lord  Mansfield  observed, — "  The  plaintiff's  demand  is  for  an  in- 
demnity.   His  action,  then,  must  be  founded  upon  the  nature  of  his  damnifica- 
tion, as  it  really  is,  at  the  time  the  action  is  brought.    It  is  repugnant,  upon  a 
contract  of  indemnity,  to  recover  as  for  a  total  loss,  when  the  final  event  has 
decided,  that  the  damnification,  in  truth,  is  an  average,  or  perhaps  no  loss  at  all. 
"Whatever  undoes  the  damnification,  in  whole  or  in  part,  must  operate  upon  the 
indemnity  in  the  same  degree.     It  is  a  contradiction  in  terms,  to  bring  an  action 
for  indemnity,  when,  upon  the  whole  event,  no  damage  has  been  sustained.    This 
reasoning  is  so  much  founded  in  sense  and  the  nature  of  the  thing,  that  the 
common  law  of  England  adopts  it,  (though  inclined  to  strictness.)     The  tenant 
is  obliged  to  indemnify  his  landlord  from  waste  ;  but  if  the  tenant  do,  or  suffer 
waste  to  be  done  in  houses,  yet,  if  he  repair  before  any  action  brought,  there 
r*finfi1  *'^®^  °°  action  of  waste  against  him;  but  he  cannot  plead  non  fecit 
L         ■■  vastum,  but  the  special  matter.    The  special  matter  shows,  that  the 
injury  being  repaired  before  the  action  brought,  the  plaintiff  had  no  cause  of 
action ;  and  whatever  takes  away  the  cause  takes  away  the  action.     Suppose  a 
surety  sued  to  judgment,  and  afterwards,  before  an  action  brought,  the  princi- 
pal pays  the  debt- and  costs,  and  procures  satisfaction  to  be   acknowledged 
upon  record,  the  surety  can  have  no  action  for  indemnity,  because  he  is  indemni- 
fied before  any  action  brought.     If  the  demand,  or  cause  of  action,  does  not 
subsist  at  the  time  the  action  is  brought,  the  having  existed  at  any  former  time 
ca,n  be  of  no  avail.    But,  in  the  present  case,  the  notion  of  a  'vested  right  in 
the  plaintiff-  to  sue  as  for  a  total  loss  before  the  recapture,'  is  fictitious  only,  and 
not  founded  in  truth.    For  the  insured  is  not  obliged  to  abandon  in  any  case ; 
he  has  an  election.    No  right  can  vest  as  for  a  total  loss  till  he  has  made  that 
election.    He  cannot  elect  before  advice  is  received  of  the  loss,  and  if  that  advice 
shows  the  peril  to  be  over,  and  the  thing  in  safety,  he  cannot  elect  at  all,  be- 
cause he  has  no  right  to  abandon,  when  the  thing  is  safe.    "Writers  upon 
the  marine  law  are  apt  to  embarrass  general  principles  with  the  positive  regular 
tions  of  their  own  country ;  but  they  seem  all  to  agree,  '  that  if  the  thing  is  re- 
covered before  the  money  paid,  the  insured  can  only  be  entitled  according  to  the 
final  event.'    Boccius,  who  collects  the  opinions  of  all  the  authors  before  his 
time,  and  draws  conclusions  or  maxims  (solutions  of  questions)  from  them,  which 
he  calls  Noiahilia,  in  the  place  cited  at  the  bar,  (to.  204,  not.  50,)  puts  this 
question — '  Assecurator,  qui  jam  solvit  sestimationem  mercium  deperditarum  si 
postea  dictse  merces  appareant,  et  recuperatae  sint,  an  possit  cogere  dominum 
ad  accipiendas  illas,  et  ad  reddendam  sibi  sestimationem,  quain  dedit?'    The 
answer  is, — '  Distingue.  Aut  merces,  vel  aliqua  pars  ipsarum  appareant,  et 
restitui  possint,  ante  solutionem  Eestimatjonis  ;  et  tunc  tenetur  dominus  mercium 
illas  recipere,  et  pro  1119,  parte  mercium  apparentium  liberabitur  assecurator : 
nam  qui  tenetur  ad  certam  quantitatem  lespectu  certse  specie!,  dando  illam, 
liberatur,  ut  ibi  probatur.    Et  etiam,  (another  reason,  perhaps  a  better,)  quia 
contractus  assecurationis  est  conditionalis  ;  scilicet,  si  merces  deperdantur  ;  non 
antem  dieuntur  deperditse,  si  postea  reperiantur.    "Verum  si  merces  non  appare- 
ant in  ilia  pristina  bonitate,  aliter  fit  sestimatio  ;  non  in  totum,  sed  prout  hinc 
valent.    Aut  vero  post  solutam  sestimationem  ab   assecuratore,  compareant 
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merces ;  et  hino  est  electione  mercinm  assecurati,  vel  recipere  merces,  vel  re- 
tinere  pretinm.'  In  the  case  of  Spencer  v.  Franco,  though  upon  a  wagerpolicy, 
the  loss  was  held  not  to  be  total,  after  the  return  of  the  snip  Prince  Freder- 
ick in  safety ;  though  she  had  been  seized  and  long  kept  by  the  King  of  Spain 
*in  a  time  of  actual  war.  In  the  case  of  Poole  v.  Fitzgerald,  though  r*gQY-| 
upon  a  wager  policy,  the  majority  of  the  judges  and  the  house  of  lords  '•  ^ 
held  there  was  no  total  loss,  the  ship  having  been  restored  before  the  end  of  the 
four  months.  The  present  attempt  is  the  first  that  ever  was  made  to  charge  the 
insurer  as  for  a  total  los^  upon  an  interest  policy,  after  the  thing  was  recovered. 
And  it  is  said,  the  judgment  in  the  case  of  Goss  v.  Withers  gave  rise  to  it.  It 
is  admitted  that  case  was  no  way  similar.  Before  that  action  was  brought,  the 
whole  ship  and  cargo  were  literally  lost ;  at  the  time  of  the  ofifer  to  abandon,  a 
fourth  of  the  cargo  nad  been  thrown  overboard ;  the  voyage  was  entirely  lost ; 
the  remainder  of  the  cargo  was  fish,  perishing,  and  of  no  value  at  Milford  Haven, 
where  the  ship  was  brought  in ;  the  ship  so  shattered  as  to  want  great  and  expen- 
sive repairs  ;  the  salvage  was  one  half,  and  the  insurer  did  not  engage  to  be  at 
any  expense ;  it  did  not  appear  that  it  was  worth  while  to  try  to  save  anything  j 
and  the  recaptor  (though  entitled  to  one  half,  as  well  as  the  owner  of  the  ship 
and  cargo)  left  the  whole  to  perish,  rather  than  be  at  any  farther  trouble  or 
expense.  But  it  is  said,  '  though  the  case  was  entirely  different,  some  part  of 
the  reasoning  warranted  the  proposition  now  inferred  by  the  plaintiff  fi:om  it.' 
The  great  principle  relied  upon  was, '  That  as  between  the  insurer  and  insured, 
the  contract  being  an  indemnity,'  the  truth  of  the  fact  ought  to  be  regarded ;  and 
therefore  there  might  be  a  total  loss  by  a  capture,  which  could  not  operate  a 
change  of  property ;  and  a  recapture  should  not  relate  by  fiction  (like  the  Roman 
Jus  postliminii)  as  if  the  capture  had  never  happened,  unless  the  loss  was  in 
truth  recovered.'  This  reasoning  proved,  i  converso,  that  if  the  thing  in  truth 
was  safe,  no  artificial  reasoning  shall  be  allowed  to  set  up  a  total  loss.  The 
words  qaoted  at  the  bar  were  certainly  used,  '  That  there  is  no  book,  ancient  or 
modern,  which  does  not  say,  "  That  in  case  of  the  ship  being  taken,  the  insured 
may  demand  as  for  a  total  loss,  and  abandon."  But  the  proposition  was  applied 
to  the  subject-matter ;  and  is  certainly  true,  provided  the  capture,  or  the  total 
loss  occasioned  thereby,  continue  to  the  time  of  abandoning  and  bringing  the 
action.  The  case  then  before  the  court  did  not  make  it  necessary  to  specify  all 
the  restrictions.  But  I  will  read  to  you,  verbatim,  from  my  notes  of  the  judg- 
ment then  delivered,  what  was  said,  to  prevent  any  inference  being  drawn, 
beyond  the  case  then  determined.  I  said — '  In  questions  upon  policies,  the 
nature  of  the  contract,  as  an  indemnity  and  nothing  else,  is  always  liberally 
considered.  There  may  be  circumstances  under  which  a  capture  would  be  but 
a  small  temporary  hindrance  to  the  voyage,  perhaps  none  at  all ;  as  if  a  ship 
was  taken,  and  in  a  few  days  escaped  entirely,  and  pursued  her  voyage.  There 
are  circumstances  under  which  it  would  be  deemed  an  *average  loss ;  as  r*Qnoi 
if  a  ship  should  be  taken,  and  afterwards  ransomed.'  And  in  another  '■  ^ 
part,  I  said, — '  I  know  in  later  times,  the  privilege  of  abandoning  has  been 
restrained.  But  there  is  no  danger  in  the  present  case;  the  loss  was  total  at  the 
time  it  happened  ;  it  continued  total,  as  to  the  destruction  of  the  voyage ;  a 
moiety  must  be  paid  for  salvage,  besides  other  great  costs  and  expenses ;  what 
could  be  saved  of  the  goods  might  not  be  worth  the  freight,  for  so  much  of  the 
voyage  as  they  had  gone  when  they  were  taken ;  the  cargo,  from  its  perishable 
nature,  must  have  been  sold  or  thrown  away  where  it  was  brought  in  ;  the  ship, 
in  so  shattered  a  condition  as  might  make  it  only  worth  the  materials,  to  be  sold.' 
And  more  to  the  same  effect.  From  this  way  of  reasoning,  it  did  by  no  means 
follow,  that  if  the  ship  and  cargo  had,  by  the  recapture,  been  brought  safe  to  the 
port  of  delivery,  without  having  sustained  any  damage  at  all,  that  the  insured 
might  abandon.  But,  without  dwelling  longer  upon  principles  or  authorities, 
the  consequences  of  the  present  question  are  decisive.  It  is  impossible  that  any 
man  should  desire  to  abandon  in  a  case  circumstanced  like  the  present,  but  for 
one  of  two  reasons,  viz.,  either  because  he  has  overvalued,  or  because  the  market 
has  fallen  below  the  original  price.  The  only  reasons  which  can  make  it  the 
interest  of  the  party  to  desire,  are  conclusive  against  allowing  it.  It  is  unjust 
to  turn  the  fall  of  the  market  upon  the  insurer,  who  has  no  concern  in  it,  and 
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who  could  never  gain  by  the  rise.  And  an  oTer-valuation  is  contrary  to  the 
general  policy  of  the  marine  law;  contrary  to  the  spirit  of  the  Act  of  19  Geo. 
II. ;  a  temptation  to  fraud,  and  a  source  of  great  abuse ;  therefore  no  man  should 
be  allowed  to  avail  himself  of  having  overvalued.  If  the  valuation  be  true,  the 
plaintiff  is  indemnified  by  being  paid  the  charge  he  has  been  put  to  by  the  cap- 
ture' If  he  has  overvalued,  he  will  be  a  gainer  if  he  is  permitted  to  abandon ', 
and  he  can  only  desire  it  because  he  has  overvalued;  This  was  avowed  upon 
the  first  argument,  and  that  Very  reason  is  conclusive  against  its  being  allowed. 
The  insurer,  by  the  marine  law,  ought  never  to  pay  less  upon  a  contract  of 
indemnity,  than  the  value  of  the  loss,  and  the  insured  ought  never  to  gain  more. 
Therefore  if  there  was  occasion  to  resort  to  that  argument,  the  consequence  of 
the  determination  would  alone  be  sufficient  upon  the  present  occasion.  But, 
upon  principles,  this  action  could  not  be  maintained  as  for  a  total  loss,  if  the 
question  was  to  be  judged  by  the  strictest  rules  of  common  law ;  much  less  can 
it  be  supported  for  a  total  loss,  as  the  question  ought  to  be  decided  by  the  large 
principles  of  the  marine  law,  according  to  the  substantial  intent  of  the  contract, 
and  the  real  truth  of  the  fact.  The  daily  negotiations  and  property  of  merchants 
ought  not  to  depend  upon  subtleties  and  niceties,  but  upon  rules  easily  learned 
r*80tn  ^""^  easily  retained,  because  *they  are  the  dictates  of  common  sense, 
■-  J  drawn  from  the  truth  of  the  case.  If  the  question  is  to  depend  upon  the 
fact,  every  man  can  judge  of  the  nature  of  the  loss,  before  the  money  is  paid  | 
but  if  it  is  to  depend  upon  speculative  refinements,  from  the  law  of  nations,  or 
the  Roman  jus  pestKmimi  concerning  the  change  or  revesting  of  property  ;  no 
wonder  merchants  are  in  the  dark,  when  doctors  have  differed  upon  the  subject 
from  the  beginning,  and  are  not  yet  agreed.  To  obviate  too  large  an  inference 
being  drawn  from  this  determination,  I  desire  it  may  be  understood  that  the  point 
here  determined  is,  '  That  the  plaintiff,  upon  a  policy,  can  only  recover  an  indem' 
nity  according  to  the  nature  of  his  ease  at  the  time  .of  the  action  brought,  or  (at 
most)  at  the  time  of  his  offer  to  abandon.'  We  give  no  opinion  how  it  would 
be  in  case  the  ship  or  goods  be  Restored  in  safety,  between  the  offer  to  abandon 
aud  the  action  brought ;  or  between  the  commencement  of  the  action  and  the 
verdict.  And  particularly,  I  desire  that  no  inference  may  be  drawn,  '  that  in 
case  the  ship  or  goods  should  be  restored  after  the  money  paid  as  for  a  total  loss, 
the  insurer  could  compel  the  insured  to  refund  the  money,  and  take  the  ship  bt 
goods  i'  that  case  is  totally  different  from  the  present,  and  depends  throughout 
upon  different  reasons  and  principles.  Here  the  event  had  fixed  the  loss  to  be 
an  average  only,  before  the  action  brought,  before  the  offer  to  abandon,  and 
before  the  plaintiff  had  notice  of  any  accident,  consequently  before  he  could 
make  an  election.  Therefore,  under  these  circumstances,  we  are  of  opinion 
'  that  he  cannot  recover  for  a  total,  but  for  an  average  loss  only,'  the  qilantity  of 
which  is  estimated  and  ascertained  by  the  jury." 

2.  In  Patterson  v.  Ritchie,  4  M.  and  S.  396,  the  vessel  containing  the  goods 
insured  was  captured,  and  notice  of  abandonment  was  thereupon  given.  Before 
the  action  was  brought  the  goods  were  recaptured,  and  arrived  at  their  place  of 
destination,  by  which  a  partial  loss  only  was  sustained.  The  plaintiff  was  held 
not  entitled  to  recover  as  for  a  total  loss,  on  the  ground  that  a  party  assured  can 
only  recover  an  indemnity  for  such  loss  as  he  has  sustained  at  the  time  when 
the  action  is  brought.  Lord  Ellenborough,  C.  J.,  observed,'^"  Bainbridge  v. 
Neilson,  was,  I  believe,  determined  upon  the  authority  of  Godsall  v.  Boldeto, 
which  underwent  much  consideration,  and  was  founded  upon  the  doctrine  of 
Lord  Mansfield,  in  Hamilton  v.  Mendez  ;  and  although  Lord  Eldon  is  said  to 
have  spoken  with  dissatisfaction  of  Bainbridge  v.  Neilson  in  the  house  of  lords, 
I  confess,  with  all  deference,  I  am  unable  to  see  any  good  reason  for  receding 
from  that  judgment.  The  principle  of  that  and  the  other  decisions  is  a  general 
one,  and  is  this  ;  I  have  a  right  of  action  for  non-payment  of  money,  the  party 
pays  me  before  action  brought,  that  takes  away  my  right  of  action."  Batlet, 
r*8101  "'^■'  ''^^^'■^^d,— "  Lord  Mansfield,  in  Hamilton  *v.  Mendez,  expressed  his 
'  J  opinion  that  it  would  be  repugnant  upon  an  indemnity  to  recover  for  a 
total  loss,  when  at  the  time  of  action  brought  it  turns  out  that  the  loss  is  only 
partial ;  and  so  it  appears  to  me  in  this  Case  the  plaintiff  can  only  recover  iti 
respect  of  that  which  constituted  a  loss  at  the  commencement  of  the  action. 


CONTRACT  01  INSURANCE.  557 

3.  In  Naylor  v.  Taylor,  9  B.  and  C.  724,  Lord  Tektebdbn,  C.  J.,  observed, — 
"  Doubts  were  expressed  as  to  the  propriety  of  the  decision  in  Bainbridge  v. 
Neilson  by  a  very  high  authority,  in  the  case  of  Smith  v.  Robertson,  2  Dow.  474 ; 
but  notwithstanding  these  doubts  the  rule  as  laid  down  in  Bainbridge  v.  Neilson  was 
adopted  and  acted  upon  by  the  court  in  the  two  subsequent  cases  of  Patterson' 
V.  Ritchie,  4  M.  and  S.  393 ;  and  Brotherston  v.  Barber,  5  M.  and  S.  418. 


WHEN  A  SHIP  IS  TAKEN  AND  RECAPTURED,  AND  ON  THE  RECAPTURE, 
THE  CAPTAIN  ACTING  FAIRLY  FOR  THE  BENEFIT  OF  HIS  EMPLOYERS, 
SELLS  THE  SHIP  AND  CARGO,  AND  THEREBY  PUTS  AN  END  TO  THE 
VOYAGE,  THE  INSURED  IS  ENTITLED  TO  RECOVER  AS  FOR  A  TOTAL 
LOSS. 

MILLES    V.   FLETCHER. 
June  23,  1779.— E.     1  Douglas,  231. 

This  was  an  action  on  a  policy  of  insurance,  on  the  ship,  the  Hope, 
and  her  freight,  from  Montserrat  to  London.  The  plaintiff  went  for  a 
total  loss.  The  defendant  insisted  that  he  was  only  entitled  to  recover 
for  an  average  loss.  The  jury  found  a  verdict  for  a  total  loss,  and,  upon 
a  motion  for  a  new  trial,  the  facts  of  the  case  appeared  to  be  as  follows : — 

The  ship,  when  proceeding  on  her  voyage,  was  captured  on  the  23d 
of  May,  by  two  American  privateers,  who  took  the  captain,  and  all  the 
crew,  and  part  of  the  cargo  (which  consisted  of  sugars)  out  of  her.  The 
rigging  was  also  taken  away.  She  was  afterwards  retaken,  and  carried 
into  New  York,  where  the  captain  arrived  on  the  23d  of  June,  and  taking 
possession  of  her,  found  that  part  of  what  had  been  left  of  the  cargo  was 
washed  overboard,  that  57  hogsheads  of  what  remained  was  damaged, 
and  that  the  ship  was  leaky,  and  in  such  a  state  that  *she  could  r^itoi-i-i 
not  be  repaired  without  unloading  her  entirely.  The  owners  had  L  J 
no  store-houses  at  New  York,  where  the  sugars  could  have  been  put  while 
the  ship  was  repairing,  nor  any  agent  there  to  advise  or  direct  the  cap- 
tain. No  sailors  were  to  be  had.  The  only  method  he  had  of  paying 
the  salvage,  which  amounted  to  the  value  of  40  hogsheads  of  sugar,  was 
by  sale  of  part  of  the  cargo,  or  the  ship.  The  captain  did  not  know  of  the 
insurance.  If  he  had  repaired  the  ship,  his  expenses  would  have  ex- 
ceeded the  freight  by  more  than  £100.  There  was  an  embargo  on  all 
vessels  at  New  York  till  the  27th  of  December,  and,  by  the  destination 
of  his  ship,  she  was  to  have  arrived  at  London  in  July.  Under  these 
circumstances,  he  consulted  with  his  friends  at  New  York,  and  resolved 
upon  their  opinion,  and  his  own,  to  sell  the  ship  and  cargo,  as  the  most 
prudent  step  for  the  interest  of  his  employers.  The  cargo  was  accord- 
ingly sold  and  paid  for.  The  ship  was  also  contracted  for,  but  the  person 
who  had  agreed  to  buy  her  ran  away,  and  the  captain  left  her  in  a  creek 
near  New  York,  and  returned  to  England,  where  he  arrived  in  the  Feb- 
ruary following,  and  gave  the  pla.intiff  notice  of  what  had  been  done, 
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which  was  the  first  information  he  received  of  it,  and  the  plaintiff  imme- 
diately claimed  as  for  a  total  loss  from  the  underwriters,  and  offered  to 
abandon. 

Lord  Mansfield  told  the  jury,  that  if  they  were  satisfied  the  captain 
had  done  what  was  best  for  the  benefit  of  all  concerned,  they  must  find 
as  for  a  total  loss. 

The  Solicitor- General  showed  cause,  and  was  to  have  been  followed 
by  Dunning,  and  Davenport,  but  Lord  Mansfield  stopped  them.  Lee, 
and  Baldwin,  for  the  plaintiff. 

Lord  Mansfield. — The  great  object  in  every  branch  of  the  law,  but 
especially  in  mercantile  law,  is  certainty,  and  that  the  grounds  of 
decision  should  be  precisely  known.  I  took  great  pains  in  deliver- 
ing the  opinion  of  the  court  in  the  oases  of  Goss  v.  Withers,  and 
Hamilton  v.  Mendez.  I  read  both  those  cases  over  last  night,  and- 1 
think  that  from  them  the  whole  law  between  insurers  and  insured  as  to 
r*Ri9T  ^^  consequences  of  capture  *and  recapture  may  be  collected. 
L  J  Whenever  a  question  of  law  arises  at  Nisi  Prius,  I  propose  a 
case,  or  grant  one  when  asked  for. by  the  counsel,  and  I  avoid  as  much 
as  possible  blending  fact  and  law  together,  having  seen  the  inconvenience 
of  it  in  Poole  v.  Fitzgerald.  But,  on  the  trial  of  this  cause,  it  did  not 
appear  to  me  that  there  was  any  question  of  law,  and  no  case  was  asked 
for.  It  was  impossible  to  ask  for  one  till  the  facts  were  ascertained,  and 
when  they  were  it  would  have  been  impossible  to  state  them  in  any  way 
which  could  have  left  a  doubt  on  the  law.  It  was  not  contended,  that  a 
capture  necessarily  amounts  to  a  total  loss  as  between  insurer  and  in- 
sured ;  nor,  on  the  other  hand,  that  on  a  capture  and  recapture  there 
may  not  be  a  total  loss,  though  there  remain  some  material  tangible  part 
of  the  ship  and  cargo.  Neither  was  it  contended  that  the  captain  has  an 
arbitrary  power  by  his  act  to  make  the  loss  either  partial  or  total,  as  he 
pleases.  A  great  deal  has  been  said  about  what  the  admiralty  could  or 
would  have  done  in  sush  a  case,  in  order  to  pay  the  salvage.  As  to  that, 
if  no  owner  appeared  thay  would  condemn  the  whole  j  but  if  they  saw 
from  the  ship's  papers  that  there  was  one,  they  would  not.  If  there 
were  different  claimants  of  the  ship  and  cargo,  they  would  leave  it  to 
them  to  say  what  part  should  be  sold,  and,  if  they  differed  in  opinion, 
would  order  the  sale  of  such  part  as  would  be  attended  with  the  smallest 
loss.  But  all  that  is  foreign  to  the  present  question,  which  is  singly 
this,  whether  the  consequences  of  the  capture  were  such  as,  notwith- 
standing the  recapture,  occasioned  a  total  obstruction  of  the  voyage,  or 
only  a  partial  stoppage,  as  in  the  case  of  Hamilton  v.  Mendez.  In  that 
case,  and  in  Goss  v.  Withers,  great  stress  was  laid  on  the  situation  of 
the  ship  and  cargo,  at  the  time  when  the  insured  had  notice,  at  the 
time  of  the  offer  to  abandon,  and  at  the  time  of  the  action  brought.  No 
cases  say,  that  the  bare  existence  of  the  hulk  of  the  ship  prevents  the 
loss  being  total.  In  Hamilton  v.  Mendez  it  is  laid  down,  that  "  if  the 
voyage  is  lost,  or  not  worth  pursuing,  if  the  salvage  is  high,  if  further 
expense  is  necessary,  if  the  insurer  will  not  at  all  events  undertake  to 
pay  that  expense,  &o.,  the  insured  may  abandon,  notwithstanding  a  re- 
capture."    Here,  at  the  time  of  the  capture,  there  were  no  hopes  of  a 
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recovery, — no  friend's  stip  in  sight, — no  means  *of  resistance ;  p^n,  .,-1 
all  the  crew  was  taken  out,  and  part  of  the  cargo ;  and  the  rig-  •-  J 
ging  also  taken  away.  Afterwards  the  ship  was  retaken,  and  brought 
into  New  York.  When  she  was  brought  there,  it  still  continued  a  total 
loss.  Neither  the  insured  nor  the  insurers  had  any  agent  in  the  place. 
The  Court  of  Admiralty  must  have  proceeded  secundum  aequum  et  bonum, 
and  might  have  sold  her  for  the  benefit  of  those  concerned.  When»the 
insured  first  had  notice,  and  offered  to  abandon,  (which  was  when  the 
captain  came  to  England,)  and  when  the  action  was  brought,  it  was  still 
a  total  loss.  The  voyage  was  abandoned,  the  cargo  sold,  and  the  ship 
left  to  be  sold.  The  only  answer  the  defendant  makes,  or  can  make  to 
this  is,  that  the  loss  was  total  indeed,  but  that  the  captain  made  it  so  by 
his  improper  conduct,  for  that  on  his  taking  possession  of  the  ship  the 
loss  became  partial,  and  that  he  ought  to  have  pursued  the  voyage.  But 
is  this  defence  true  in  fact  ?  The  captain,  when  he  came  to  New  York, 
had  no  express  order,  but  he  had  an  implied  authority  from  both  sides 
to  do  what  was  right  and  fit  to  be  done,  as  none  of  them  had  agents  in 
the  place ;  and  whatever  it  was  right  for  him  to  have  done,  if  it  had 
been  his  own  ship  and  cargo,  the  underwriter  must  answer  for  the  conse- 
quences of,  because  this  is  within  his  contract  of  indemnity.  Suppose 
there  had  been  no  insurance,  what  ought  the  captain  to  have  done  ?  1. 
As  to  the  cargo ;  according  to  the  course  of  the  voyage,  the  ship  should 
have  arrived  at  London  in  July.  On  the  capture,  part  had  been  taken 
out,  some  was  washed  overboard,  57  hogsheads  damaged,  and  the  whole, 
from  the  leakiness  of  the  vessel,  in  a  perishable  state.  There  were  no 
store-houses,  nor  could  the  ship  proceed  in  the  state  she  was  in.  The 
crew  was  gone,  and  an  embargo  laid  on  till  December.  What,  shall  a 
cargo  which  was  intended  to  arrive  at  London  in  July,  be  kept  in  a 
perishable  state  at  New  York,  in  a  leaky  vessel,  till  December  ?  2.  As 
to  the  ship ;  it  was  certainly  better  to  sell  her  than  bring  her  to  London. 
There  was  no  crew  belonging  to  her,  and  she  had  no  cargo.  Even  if  all 
the  cargo  had  been  left,  the  expense  of  repairs  would  have  exceeding 
the  freight.  If  she  had  been  brought  home  the  expense  of  bringing  her 
might  have  been  more  than  what  she  would  have  sold  for  in  London.  It 
has  been  said,  that  the  damage  would  not  *have  fallen  on  the  r^Q-ij^-i 
underwriters  j  but  the  argument  drawn  from  thence  is  a  fallacy,  <-  -1 
for  that  circumstance  goes  to  determine  it  to  be  the  interest  of  the  in- 
sured to  abandon  the  voyage.  The  point  is,  what  did  the  owner  suffer 
by  the  capture,  and  it  appears  that  he  suffered  so  much  that  it  was  not 
worth  while  to  pursue  the  voyage.  The  whole  voyage  was  lost.  As  the 
captain  did  not  know  of  the  insurance,  he  had  no  temptation  to  give  the 
turn  of  the  scale  to  one  side  or  the  other.  I  left  it  to  the  jury  to  deter- 
mine, whether  what  the  captain  had  done,  was  for  the  benefit  of  the 
concerned.  If  they  had  found  that  it  was  in  words,  where  would  have 
been  the  question  of  law  ? 

The  rule  discharged. 
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WHERE  A  SHIP  IS  TAKEN  AND  RECAPTURED,  OR  NECESSARILY  DESERTED, 
AND  THE  OWNERS  HAVE  GIAHEN  NOTICE  OP  ABANDONMENT,  AND  CLAIM- 
ED AS  POR  A  TOTAL  LOSS,  THE  SUBSEQUENT  RECAPTURE  OR  RECOVERY 
WILL  NOT  ENTITLE  THE  UNDERWRITERS  TO  SETTLE  AS  FOR  A  PARTIAL 
LOSS,  IP  THE  EXPENSES  ATTENDANT  ON  THE  RECAPTURE  OR  RECOVERY 
ARE  CONSIDERABLE,  AND  THE  VOYAGE  CANNOT  BE  ADVANTAGEOUSLY 
PROSECUTED. 

I.— M'lVER   V.    HENDERSON. 

Feb.  9,  1816.— E.     4  M.  &  S.  516.    Eng.  Com.  Law  Reps.,  yql.  30. 

Assumpsit  upon  two  policies  of  assurance  on  the  ship  Tartar,  valued 
at  £3000,  at  and  from  Liverpool  to  Sierra  Leone;  and  the  plaintiff  de- 
clares in  three  counts  as  for  a  total  loss ;  in  the  1st,  by  capture  ;  in  the 
2d,  by  arrest,  restraint,  and  detainment  of  the  persons  exercising  the 
powers  of  government  at  Payal ;  and  3dly,  by  capture,  barratry  of  the 
mariners,  and  arrest,  &c.,  of  the  government  at  Fayal ;  and  alkges  in 
each  count,  that  he  had  incurred  further  expense  in  suing,  labouring, 
and  travelling  for  the  recovery  of  the  ship.  Money  counts.  Plea  non- 
assumpsit  ;  and  the  defendant  paid  £35,  13s.  4td.  per  cent,  into  court. 
fj^n-i  K-|  At  the  trial  before  Bayley,  J.,  at  the  summer  *assizes,  at  Lan- 
L  J  caster,  1814,  there  was  a  verdict  for  the  plaintiff  for  an  average 
loss,  with  liberty  to  him  to  move  to  enter  a  verdict  for  a  total  loss,  if  the 
court  should  be  of  that  opinion.  And  upon  its  being  moved  for  that 
purpose,  the  court  directed  a  special  case  to  be  made,  which  was  this  : — 

The  two  policies,  comprising  the  usual  risks  and  provisions,  were  made 
by  the  plaintiff,  and  subscribed  by  the  defendant  on  the  11th  and  16th 
of  December,  1813,  upon  the  ship  and  voyage  mentioned  in  the  declara- 
tion. On  the  29th  of  December  the  Tartar,  with  a  cargo  intended  for 
barter  on  the  coast  of  Africa  for  the  produce  of  that  country,  sailed  from 
Liverpool  on  the  voyage  insured,  manned  with  twenty  mariners,  and 
carrying  sixteen  guns.  On  the  31st  of  January,  1814,  in  her  course  to 
Sierra  Leone,  she  was  captured  by  a  French  frigate.  The  captors  took 
on  board  the  frigate  the  captain  of  the  Tartar,  and  fourteen  of  her  crew, 
and  plundered  or  threw  overboard  a  considerable  part  of  her  cargo,  the 
greater  part  of  her  stores,  provisions,  and  water,  thirteen  out  of  sixteen 
great  guns,  all  her  small  arms,  and  all  her  ammunition,  her  long  boat, 
instruments,  register,  and  all  her  papers  except  the  log-book.  The 
French  commander  then  gave  her  up,  thus  plundered,  to  the  master  of 
a  Portuguese  schooner,  which  he  had  previously  captured  and  burnt, 
putting  on  board  the  captain  of  the  Tartar  and  fourteen  of  his  crew, 
fourteen  other  British  sailors,  the  Portuguese  captain,  and  twenty-one  of 
his  crew.  The  French  commander  ordered  the  Portuguese  captain  to 
make  for  the  nearest  land,  which  was  Buona- Vista.  The  Tartar  was  left 
by  the  frigate  very  short  of  provisions  and  water,  and  with  only  an  old 
chart  and  quadrant,  and  in  this  state  reached  Buona- Vista  on  the  second 
day  after  she  parted  from  the  frigate,  where  she  took  in  such  provisions 
and  water  as  could  be  procured  by  bartering  part  of  the  cargo  left  on 
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board  by  the  French.     After  staying  one  day  at  Buona-Vista  she  sailed 
for  Madeira,  but  the  crew  being  ungovernable,  and  often  drank,  rose  and 
insisted  on  going  to  one  of  the  western  islands,  and  she  accordingly 
sailed  for  Fayal,  and  arrived  there  on  the  2l8t  of  February.    There  was 
no  discipline  on  board,  but  such  command  as  there  was,  was  exercised 
by  the  captain  of  the  Tartar.     As  soon  as  she  reached  Fayal  the  Portu- 
guese master  laid  claim  *to  the  vessel,  and  to  what  remained  of  r-^r,-.  „-, 
the  cargo  as  his  property,  in  consequence  of  the  donation  of.  the  L        J 
French  commander,  and  instituted  proceedings  in  the  ordinary  court 
there.    A  few  days  after  her  arrival  the  ship  and  cargo  were  seized  under 
a  written  warrant  from  the  court,  and  Portuguese  colours  hoisted.     The 
Portuguese  master  petitioned  to  land  the  cargo  in  order  to  sell  a  part  for 
the  support  of  himself  and  crew,  they  being  then  out  of  all  provisions 
and  water.     This  claim  the  captain  of  the  Tartar  resisted,  but  the  ship 
was  detained  at  Fayal  during  the  proceedings  in  the  Admiralty  Court 
there.     On  the  10th  of  March  the  captain  of  the  Tartar  wrote  to  the 
plaintiff  to  communicate  the  then  state  of  affairs,  and  added  that  he  had 
leave  to  land  the  remaining  part  of  his  cargo,  and  to  sell  it  for  the  benefit 
of  those  whom  it  might  ultimately  concern,  and  that  he  hoped  all  would 
soon  be  settled.     On  the  1st  of  April  sentence  was  pronounced  by  the 
court  in  favour  of  the  captain  of  the  Tartar ;  against  which  sentence  the 
Portuguese  master  insisted  on  appealing.     The  letter  written  by  the  cap- 
tain of  the  Tartar  on  the  10th  of  March  reached  the  plaintiff  on  the  4th 
of  April,  and  the  plaintiff  immediately  communicated  it  to  the  defendant 
and  the  other  underwriters,  and  gave  them  notice  that  he  abandoned  to 
them  the  ship  and  cargo,  and  demanded  a  settlement  as  for  a  total  loss, 
which  abandonment  the  defendant  and  the  other  underwriters  refused 
to  accept.     The  remaining  part  of  the  cargo  was  landed  and  sold  at 
Fayal,  and  the  disbursements  of  ship  and  crew,  and  the  law  expenses 
were  paid  thereout,  and  the  remainder  the  captain  of  the  Tartar  was 
obliged  to  leave  in  the  hands  of  a  Portuguese  to  answer  the  Portuguese 
master's  farther  appeal,  in  order  to  obtain  the  release  of  his  ship.    From 
the  loss  of  her  cargo,  and  the  other  causes,  and  the  want  of  stores  which 
could  not  be  procured  at  Fayal,  the  original  voyage  became  impracticable. 
On  the  11th  of  May,  and  not  before,  the  captain  of  the  Tartar  got  posses- 
sion of  the  ship,  and  on  the  12th  she  sailed  from  Fayal  for  Liverpool, 
and  arrived  at  Liverpool  on  the  29th.     When  she  left  Fayal  she  could 
not  have  been  sold  there  for  more  than  £600,  but  was  worth,  to  be  sold 
in  Liverpool,  £1300.     The  expense  of  navigating  her  from  Fayal  to 
Liverpool  was  £221.     The  sum  deposited  at  Fayal  was  £427,  18s.  9cl., 
which  is  to  abide  *the  event  of  the  appeal.   The  appeal  is  against  p^^^  „ 
the  sentence  ordering  restitution  of  the  ship  and  cargo  to  the  L        J 
captain,  and  this  appeal  is  still  pending.     The  writ  in  this  action  was 
sued  out  on  the  3d  of  June,  1814.     The  money  paid  by  the  defendant 
into  court  is  more  than  sufficient  to  pay  his  proportion  of  the  loss,  sup- 
posing it  to  be  an  average  loss. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is 
entitled  as  for  a  total  loss.     If  the  court  should  be  of  opinion  that  he  is, 
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the  rule  to  be  absolute;  if  otherwise,  the  rule  to  be  discharged,  with  liberty 
to  turn  the  case  into  a  special  verdict. 

This  case  was  argued  in  last  Trinity  Term  by  Joy  for  the  plaintiff,  and 
Kichardson  for  the  defendant.  For-  the  plaintiff  it  was  argued,  1st,  that 
this  was  a  total  loss  at  the  time  of  abandonment.  For  at  that  time  the 
ship  was  captured,  plundered,  dismantled,  and  given  away ;  stripped  of 
her  cargo,  stores,  provisions,  arms,  ammunition,  charts,  and  instruments, 
without  the  possibility  of  replacing  them ;  no  part  of  her  trading  per- 
formed ;  the  renewal  of  her  voyage  impracticable ;  the  ship  itself  in  the 
possession  of  a  foreigner ;  everything  gone  but  the  hull,  with  little  pro- 
bability of  its  being  restored,  except  at  a  ruinous  expense.  And  if  all 
these  circumstances  combined  do  not  amount  to  a  total  loss,  what  is  it 
that  shall  constitute  a  total  loss,  to  entitle  an  assured  to  abandon  ?  2dly, 
If  the  abandonment  was  well  made,  the  plaintiff's  right  to  recover  shall 
not  be  defeated  by  subsequent  events.  For  by  the  abandonment  the 
plaintiff  acquired  a  right  to  enforce  his  indemnity  from  the  underwriter 
presently,  because  an  abandonment  is  in  the  nature  of  a  present  demand; 
and  as  a  present  demand  cannot  properly  be  made  without  a  present 
right,  if  there  is  a  present  right  there  is  a  corresponding  obligation  to 
accede  to  it  de  prmsenti."  (Per  Lord  Eldon,  C,  Smith  v.  Eobertson,  2 
Dow.  474.)  If  is  true  that  "to  authorize  an  abandonment  there  must 
be  actually  a  total  loss,  or  in  the  highest  degree  probable  at  the  time  of 
abandonment;"  (per  Lord  Ellenborough,  C.  J.,  Anderson  v.  Wallis,  1 
M.  and  S.  240 ;)  but  the  right  of  action  does  not  depend  on  the  abandon- 
ment's being  accepted,  but  only  upon  its  being  properly  made.  For  all 
r*S1 81  *^^  foreign  jurists  agree  that  abandonment  once  made  on  valid 
L  J  grounds  is  irrevocable  by  both  parties.  Thus  Guidon,  C.  7, 
Art.  12,  "a  ship  arriving  at  a  port  of  safety  after  abandonment  made, 
must  belong  with  all  her  profits  to  the  underwriters ;"  and  in  the  terms 
of  Valin,  Art.  60,  «  by  reciprocity  of  reason  after  abandonment  declared, 
the  assurer  cannot  under  pretext  of  the  return  of  the  vessel  dispense 
with  paying  the  sum  insured."  So  Emerigog,  Traitd  des  Assur.  c.  17, 
§  6,  "  My  ship  is  taken ;  I  have  abandoned ;  it  is  released  by  the  captor, 
or  otherwise  regains  its  liberty;  my  underwriters  are  entitled  to  the 
benefit  of  such  abandonment  without  any  power  in  me  to  deprive  them 
of  it,  under  pretext  of  the  return  of  the  vessel.  By  identity  (identiU)  of 
reason  I  have  a  right  to  compel  them  to  the  payment  of  the  sum  insured, 
without  any  power  in  them  to  defend  themselves  under  the  same  pre- 
text." And  it  is  added,  "abandonment  once  made  is  irrevocable." 
Also  Pothier,  Traits  du  Contract  d' Assur.,  No.  35,  "Abandonment 
transfers  the  property  irrevocably  to  the  underwriters  ;"  and  Guidon,  C. 
7,  Art.  3,  "It  is  equivalent  to  a  transfer;"  and  Valin  says.  Art.  47,  "I 
cannot  abandon  a  ship  captured  on  condition  that  if  recaptured  she  shall 
still  belong  to  me;"  and  again,  "After  abandonment  declared  (signijii,) 
the  effects  insured  belong  to  the  assurer,"  Art.  60 ;  and  Emerigon,  re- 
ferring to  Valin,  adds,  "  This  transfer  of  property  is  of  the  very  essence 
of  abandonment."  Thus  it  appears  that  the  time  of  abandonment,  and 
not  the  time  of  action  brought,  is  the  period  to  determine  the  right  of 
the  assured  to  recover  for  a  total  loss;  and  it  was  resolved  in  Dom.  Proe. 
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that  an  assured  may  abandon  notwithstanding  the  ship  is  in  safety,  for 
the  benefit  of  the  owners,  Smith  v.  Brown,  1  Dow.  349.  Bainbridge  v. 
Nielson,  10  East,  329,  was  decided  upon  the  ground  that  the  assured 
abandoned  under  a  mistake  of  fact;  so  that  the  abandonment  was  not 
well  made,  and  the  ship  afterwards  arrived  and  earned  her  freight.  Also 
granting  that  an  unconditional  restitution  of  the  ship  might  have  made 
a  difference,  there  is  nothing  like  it  in  this  case,  for  non  constat  at  this 
moment  that  the  assAred  will  succeed  in  the  appeal ;  and  the  restitution 
is  fettered  with  a  pledge  dependent  upon  the  result  of  the  appeal. 

For  the  defendant,  it  was  denied  that  the  abandonment  was  i-^sqiq-, 
*well  made.  For  after  the  capture,  the  ship  was  again  resumed  L  J 
by  her  crew,  and  the  captain  had  the  command  of  her ;  and  as  to  the 
donation  made  by  the  French  commander,  it  cannot  be  supposed  that 
this  conferred  any  right,  and  so  the  court  at  Fayal  determined ;  and 
though  an  appeal  has  been  made  agaiast  this  determination,  and  a  de- 
posit required  of  the  assured,  it  never  can  be  presumed  that  the  result 
of  that  appeal  will  be  contrary  to  all  justice,  so  as  to  bring  the  deposit 
into  hazard.  And  the  captain,  so  far  from  considering  it  a  total  loss, 
writes  that  he  hoped  all  would  soon  be  settled.  But  in  order  to  warrant 
an  abandonment  the  assured  must  be  ousted  of  his  possession  in  such  a 
way  as  to  be  in  its  nature  permanent;  and  therefore  an  embargo  is  not 
necessarily  a  good  cause  of  abandonment.  (See  M'Carthy  v.  Abel,  5 
East,  388.)  And  here  the  detention  was  temporary,  viz.,  to  abide  the 
event  of  the  Portuguese  master's  claim,  and  the  ship  has  since  been 
liberated,  and  arrived  at  her  port,  and  the  defendant  has  paid  his  pro- 
portion of  the  actual  damage.  And  if  at  the  time  of  bringing  the  action, 
the  plaintiff  has  been  indemnified,  what  pretence  has  he  for  maintaining 
it  ?  As  if  a  creditor  insure  the  life  of  his  debtor,  to  the  extent  of  his 
debt,  and  after  the  death  of  the  debtor,  is  paid  the  debt,  he  cannot  re- 
cover against  the  underwriter,  Godsall  v.  Boldero,  9  East,  72.  Or  if 
that  which  is  in  its  inception  a  temporary  loss,  turn  out  subsequently, 
and  before  action  brought,  to  be  only  a  partial  loss,  the  assured  shall  not 
by  reason  of  his  abandonment,  while  the  loss  was  temporary,  be  entitled 
to  recover  as  for  a  total  loss,  Bainbridge  v.  Neilson,  10  East,  320.  As 
to  Smith  V.  Brown,  perhaps  it  was  considered  that  the  ship  was  held  for 
the  benefit  of  all  parties ;  if  not  so,  it  seems  contrary  to  Parsons  v.  Scott, 
2  Taunt.  365,  and  other  cases. 

Cur.  adv.  vult. 

Lord  Ellenboeough,  C.  J.,  on  this  day  delivered  the  judgment  of 
the  court. 

This  was  an  action  upon  two  policies  of  assurance  underwritten  by  the 
defendant  on  the  ship  Tartar,  brought  to  recover  a  total  loss,  and  the 
question  upon  the  facts  stated  in  the  case  is,  *whether  the  plain-  r;|:Don-i 
tiff  is  entitled  to  recover  as  for  a  total  loss,  or  whether  it  be  an  L  J 
average  loss  only.  [Here  his  lordship  stated  the  case.]  It  has  not  been 
disputed,  nor  can  it  with  any  colour  of  argument  be  contended,  that  oa 
the  4th  of  April,  1814,  there  was  not  a  sufiScient  ground  for  the  aban- 
donment of  the  ship,  which  was  on  that  day  made  to  the  underwriters. 
The  ship  had  been  captured,  plundered  of  thirteen  out  of  sixteen  of  her 
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gUDS,  and  of  her  stores,  and  possession  of  her  was  not  restored  till  after- 
wards, i.  e.,  on  the  11th  of  May,  1814.  But  it  has  been  argued,  that  as 
a  contract  of  assurance  is  a  contract  of  indemnity,  therefore  the  nature 
of  the  damnification  at  the  time  when  the  action  is  brought  is  to  be  re- 
garded as  the  criterion  of  the  right  to  recover  as  for  a  total  loss ;  and  if 
at  that  time  what  had  antecedently  been  a  total  loss  had  by  subsequent 
events  ceased  to  be  so,  and  had  become  an  average  loss  merely,  that  a 
compensation  as  for  an  average  loss  could  alone  be  recovered ;  and  the 
case  of  Godsall  v.  Boldero,  9  East,  72,  principally  decided  upon  the  au- 
thority of  Lord  Mansfield,  in  Hamilton  v.  Mendez,  as  to  this  point,  and 
the  case  of  Bainbridge  v.  Neilson,  10  East,  329,  were  cited  for  this  pur- 
pose. But  in  the  former  of  those  cases  all  cause  of  damnification  had 
ceased  before  the  action  brought,  and  in  the  latter,  (which  was  an  action 
as  for  a  total  loss  upon  a  capture  and  abandonment  as  here.)  there  was 
an  entire  restitution  of  the  ship  insured  in  an  undamaged  state,  and  she 
afterwards  earned  her  freight ;  so  that  all  pretence  of  total  loss  with  re- 
ference to  the  time  of  bringing  the  action  had  in  that  case  ceased.  Here 
the  guns  and  stores  taken  out  of  the  ship  were  never  restored,  her  voy- 
age was  completely  lost,  and  the  ship  itself  was  never  fully  liberated  aind 
restored,  but  upon  an  actual  deposit  of  a  large  sum,  viz.,  £427,  18s.  9rf., 
to  abide  the  event  of  the  appeal  as  to  the  entire  right  of  the  property 
in  the  ship  itself,  and  subject  to  the  risk  not  only  of  the  plaintiff's  losing 
that  deposit,  but  of  being  condemned  in  damages  to  a  much  larger  and 
indefinite  amount.  Under  these  circumstances,  what  can  be  said  to  be 
the  limit  of  the  plaintiff's  loss  ?  If  it  is  an  average  loss,  who  can  state 
the  amount  of  such  average  ?  And  if  not  a  total  loss,  by  what  circum- 
stance, and  to  what  amount  is  it  placed  below  that  standard  ?  The  mere 
r*S5>n  '■^stitution  of  the  hull,  if  the  plaintiff  *may  eventually  pay  mote 
L  -I  for  it  than  it  is  worth,  is  not  a  circumstance  by  which  the  totality 
of  the  loss  is  reducible  to  an  average  one.  If  no  abandonment  had  been 
already  made,  do  not  sufficient  circumstances  exist  in  this  case  to  warrant 
ah  original  abandonment  at  the  present  moment  ?  The  voyage  is  lost : 
the  cargo  which  was  to  be  Conveyed  in  the  ship  is  wholly  gone  ;  she  is 
stripped  of  a  great  part  of  her  necessary  equipment,  stores,  and  furni- 
ture, and  the  ultimate  recovery  of  anything  is  uncertain,  and  attended 
with  the  trouble,  expense,  and  hajfard  of  litigation.  And  can  it  be  said 
that  the  effect  of  an  abandonment,  unquestionably  competent  to  have 
rendered  the  loss  a  total  loss  recoverable  as  such  at  the  time  it  was  made, 
can  be  frustrated  and  disappointed  hy  the  continuance  in  part  of  the  same, 
and  the  occurrence  in  part  of  other  accessory  causes  of  loss  of  a  similar 
kind?  It  appears  to  us  that  therg  existed  at  the  time  of  the  abandon- 
ment, at  th^e  time  of  the  action  brought,  and  that  there  continue  to  exist 
at  the  present  moment,  circumstances  fully  sufficient  to  entitle  the  plain- 
tiff to  recover  as  for  a  total  loss. 

Rule  absolute. 
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II.— COLOGAN  V.  LONDON  ASSURANCE  COMPANY. 

Nov.  22, 1816.— B.     5  M.  i  S.  446. 

In  covenant  upon  two  policies  of  insurance  under  seal,  effected  by  the 
plaintiffs  for  Barnard  Cologan,  a  merchant  at  Teneriffe,  the  first  for 
£1000,  the  other  for  £200,  on  3224  bushels  of  wheat,  326  cwt.  of  fish, 
and  4284  pieces  of  staves,  valued  at  £1270,  on  board  the  Friendship, 
with  the  usual  clause  of  warranty  as  to  corn  and  fish,  "  free  from  aver- 
age, except  general,"  at  and  from  Quebec  to  Teneriffe  j  the  plaintiffs 
declared  as  foi;  a  total  loss  by  capture,  and  by  perils  of  the  seas,  and 
averred  the  interest  to  be  in  B.  Cologan.  The  defendants  pleaded  non 
infreg.  convent.,  and  paid  £200  into  court.  On  the  trial  before  Lord 
EUenborough,  at  the  London  sittings  after  Hilary  Term,  *1815,  r*099-i 
there  was  a  verdict  for  £400,  with  liberty  to  the  plaintiffs  to  move  L  "'"J 
to  enter  a  verdict  as  for  a  total  loss,  a:nd  to  the  defendants  to  move  for  a 
nonsuit,  which  motions  having  been  afterwards  made,  the  following  case 
was  stated : — 

la  September,  1812,  the  Friendship,  took  on  board  at  Quebec  the  wheat, 
fish,  and  starves  mentioned  in  the  declaration,  consigned  to  B.  Cologan 
at  Teneriffe ;  and,  on  the  5th  October,  sailed  from  the  river  St.  Law- 
rence, under  convoy.  A  few  days  afterwards  a  heavy  gale  of  wind  dis- 
persed the  fleet,  and  she  lost  the  convoy,  and  proceeded  for  Teneriffe 
until  the  22d  October,  when  she  was  captured  by  an  American  privateer, 
the  privateer  plundered  her  of  most  of  her  stores,  took  out  all  her  crew, 
except  the  captain  and  a  boy,  put  a  prize-master  and  ten  men  on  board, 
and  ordered  her  to  Portsmouth  in 'New  Hampshire.  On  the  6th  Novem- 
ber, whilst  proceeding  thither,  she  was  recaptured  by  the  Shannon  and 
several  other  of  his  majesty's  ships  of  war.  The  recaptors,  being  very 
much  in  want  of  hands,  were  at  first  about  to  set  her  on  fire,  but  finally 
resolved  to  send  her  to  Bermuda,  there  being  a  scarcity  of  provisions 
there  at  that  time.  They  accordingly  took  seven  men  from  the  different 
king's  ships  to  navigate  her.  These  were  inexperienced  seamen,  and 
formed  a  very  inadequate  crew ;  and  the  captain  was  often  obliged  to  go 
aloft,  and  to  assist  in  handling  the  sails.  On  her  passage  to  Bermuda 
the  ship  made  a  great  deal  of  water,  and  at  one  time  it  was  necessary  to 
keep  both  her  pumps  going.  There  were  several  times  four  feet  water 
in  her  hold,  and  it  was  found  necessary  to  throw  471  of  the  staves  over- 
board. On  the  29th  November  she  arrived  at  Bermuda,  at  that  time 
making  more  than  twelve  inches  water  an  hour.  The  captain  immedi- 
ately petitioned  the  Vice-Admiralty  Caurt  for  leave  to  land  the  cargo,  on 
account  of  ,the  leaky  state  of  the  ship.  Leave  was  granted,  on  finding 
bail  for  the  salvage ;  which  bail  was  accordingly  given,  and  the  cargo 
taken  out.  The  ship,  on  the  15th  December,  was  examined,  and  re- 
ported to  require  some  repairs,  but  to  be  worth  repairing.  Five  hundred 
and  eighty-five  bushels  of  the  wheat  were  found  to  be  in  such  a  state, 
from  the  sea-water,  that  the  magistrates,  out  of  regard  to  the  public 
health,  ordered  it  to  be  *destroyed.  It  was  wholly  unfit  for  use,  r*g93-i 
and  was  accordingly  carried  outside  the  harbour,  and  thrown  L    -  J 
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into  the  sea.  The  rest  of  the  cargo  was  landed  and  warehoused,  and 
part  of  the  remaining  wheat  was  damaged.  When  the  ship  arrived  at 
Bermuda  the  settlement  was  much  distressed  for  provisions,  and  a  gene- 
ral embargo  existed,  prohibiting  the  exportation  of  them  to  any  place 
whatsoever.  The  captain  caused  the  ship,  the  remaining  staves,  the  fish, 
and  that  part  of  the  wheat  which  was  damaged  to  be  put  up  to  sale,'  in 
order  to  ascertain  the  salvage,  keeping  back  the  sound  wheat,  in  expec- 
tation that  the  embargo  might  be  raised.  The  fish  was  sold  to  a  profit. 
The  captain  purchased  the  ship  on  account  of  and  for  the  benefit  of  the 
owners,  and  those  that  might  be  concerned,  at  the  price  of  £200,  which 
was  not  more  than  one-fourth  of  her  value.  He  then  caused  her  to  be 
repaired,  but  the  repairs  were  not  completed  before  the  10th  or  12th 
February.  The  embargo  was  raised,  as  far  as  respected  his  majesty's 
West  India  islands,  on  the  3d  January ;  but,  as  to  all  other  places,  con- 
tinued in  force  until  after  the  Friendship  sailed  from  Bermuda.  She  was 
released  by  the  Vicis-Admiralty  Court  about  the  15th  of  January,  the 
salvage  having  been  settled.  The  captain  went  to  the  governor  to  re- 
quest permission  to  ship  the  undamaged  wheat,  amounting  to  2103 
bushels,  for  Teneriffe ;  which  being  refused,  he  directed  it  to  be  sold, 
and  purchased  it  for  the  owners  and  those  who  might  be  concerned. 
This  took  place  about  the  22d  January;  and  one  of  the  navy  contractors 
having  offered  the  captain  to  ship  flour  on  board  the  Friendship  for 
Madeira,  if  the  governor's  consent  could  be  obtained,  the  captain  agreed 
to  this  proposal,  provided  his  wheat  were  included.  Leave  was  accord- 
ingly obtained,  as  Madeira  was  then  garrisoned  with  English  troops ; 
and  the  captain  took  the  flour  and  wheat  on  board,  and  sailed  for  Ma^ 
deira,  where  he  arrived  and  delivered  his  cargo  in  May.  He  there  took 
in  a  cargo  of  wine,  with  which  he  sailed,  and  arrived  in  England  on  the 
13th  of  June.  On  the  2d  of  January  the  captain  wrote  from  Bermuda 
to  his  owners  in  London,  the  following  letter : — 

"  I  am  sorry  to  inform  you,  that  on  22nd  October  last,  in  lat.  40° 
N.,  long.  35°,  I  was  captured  by  an  American  privateer  of  18  guns  and 
r*8241  ■"■^'^  ™^° '  ^^^  ^^^  possession  until  the  6th  *November,  when 
•-  J  we  were  recaptured  by  his  majesty's  ships  Shannon,  Nymph,  Tene- 
dos,  and  Curlew,  and  sent  in  here.  We  got  in  on  the  29th,  the  ship 
making  a  great  deal  of  water,  and  the  sails  and  rigging  in  a  bad  condi- 
tion. The  cargo  was  discharged  by  an  order  from  the  admiralty  court. 
The  ship  made  fifteen  inches  of  water  per  hour.  There  were  near  600 
bushels  of  the  wheat  damaged,  which  were  hove  overboard.  The  magis- 
tracy would  not  suffer  it  to  be  landed.  There  being  an  embargo  on  all 
provisions,  and  the  voyage  totally  flefeated,  I  abandoned,  and  have  sold 
both  ship  and  cargo.  The  ship,  not  going  for  more  than  oae-fourth  of 
the  value,  I  have  bought  her  in  for  the  interest  of  all  concerned.  The 
wheat,  about  700  bushels,  sold  under  its  first  cost.  I  thought  proper  to 
stop  the  sale  of  that,  and  have  petitioned  the  governor  to  allow  me  to 
re-ship  it  for  London.  The  other  part  of  the  cargo  sold  for  something 
more  than  first  cost.  I  would  have  transmitted  you  an  account  of  sales  ; 
but  the  wheat  still  remaining  on  hand,  and  not  knowing  whether  I  shall 
have  liberty  to  ship  it  I  have  enclosed  a  copy  of  protest  and  survey,  and 
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shall,  before  I  leave  this,  send  home  other  necessary  docnmeDts  and 
vouchers.  I  intend  to  advertise  the  ship  for  London,  to  sail  with  the 
first  convoy,  and  to  take  whatever  freight  may  offer,  not  doubting  but  I 
shall  get  a  full  ship  home." 

This  letter,  upon  its  receipt  in  London,  was  communicated  to  the  agents 
of  B.  Cologan,  who  gave  the  defendants  a  regular  notice  of  abandonment. 
The  money  paid  into  court  was  sufficient  to  cover  the  salvage,  and  the 
general  average  arising  from  the  foregoing  circumstances. 

The  questions  were,  whether  the  plaintifis  were  entitled  as  for  a  total 
loss  on  the  whole  of  the  goods  insured,  or  on  the  585  bushels  of  wheat 
thrown  into  the  sea. 

Campled,  for  the  plaintiffs,  submitted,  first,  that  here  was  a  total  loss 
of  the  whole  cargo  insured ;  for  this  was  not  like  those  cases,  Anderson 
V.  Wallis,  2  M.  and  S.  240 ;  Falkner  v.  Ritchie,  2  M.  and  S.  290,  where 
the  voyage  was  merely  interrupted  or  retarded,  but  here  was  a  complete 
destruction  of  the  adventure.  It  was  a  total  loss,  commencing  in  cap- 
ture, and  continuing  unchanged  by  any  of  the  subsequent  events,  rtfonfi^ 
Although  recaptured,  the  ship  was  not  set  free,  nor  allowed  to  L  J 
pursue  her  course ;  on  the  contrary,  she  was  compelled  to  seek  a  port, 
where,  by  reason  of  an  embargo,  she  was  prohibited  from  ever  afterwards 
completing  her  destination  ;  iot  the  embargo  still  prevailed  as  to  Teneriffe 
when  the  ship  left  Bermuda.  Recapture  may,  in  some  instances,  Bain- 
bridge  V.  Neilson,  10  Bast,  329  ;  Parsons  v.  Scott,  2  Taunt.  363,  alter  the 
nature  of  the  loss  from  a  total  into  a  partial  one ;  but  in  others,  notwith- 
standing a  recapture,  and  though  some  material  part  of  the  cargo  remain, 
the  loss  will  still  be  total,  if  the  disability  to  pursue  the  voyage  be  com- 
plete ;  and  then  the  assured  may  abandon- what  is  saved,  Goss  v.  Withers, 
2  Burr.  683;  Milles  v.  Fletcher,  Dougl.  219;  M'lver  v.  Henderson,  4 
M.  and  S.  576.  And  it  seems,  from  the  foreign  jurists,  1  Emerig.  541, 
2  Valin,  134,  as  well  as  from  our  own  decisions,  Rotch  v.  Edie,  6  T.  R. 
413,  that  embargo  alone  is  a  sufficient  ground  for  abandonment.  Se- 
condly, he  insisted,  that  the  plaintifis  were  at  all  events  entitled  to 
recover  for  the  585  bushels  of  wheat  thrown  overboard.  To  this  extent 
the  commodity  was  totally  lost  to  the  assured,  in  consequence  of  a  peril 
insured  against,  for  it  was  the  sea-water  which  eventually  produced  the 
destruction  of  this  portion  of  the  cargo  ;  and  therefore  this  falls  within 
the  authority  of  Dyson  v.  Rowcroft,  3  B.  and  P.  474  ;  and  Davy  v.  Mil- 
ford,  15  East,  559 ;  which  authorities  have  much  weakened  that  of  Cock- 
ing V.  Eraser,  Park,  181,  7th  edit. 

Richardson,  contra,  argued,  that  if  it  should  appear  that  there  was 
not  a  total  loss  at  the  time  of  action  (Brotherston  v.  Barber,  4  M.  and 
S.  419,)  brought,  and  d  fortiori  at  the  time  of  abandonment,  the  plain- 
tiffs were  not  entitled  to  recover;  and  he  said  it  would  be  strange,  if, 
in  this  case,  where  the  insurers  had  profided  against  any  responsibility 
for  partial  loss,  and  where  the  loss  upon  one  of  the  articles  insured  was 
little  more  than  a  tenth,  upon  another  was  under  a  fifth,  and  upon  the 
third  there  was  no  loss  at  all,  the  article  having  sold  to  a  profit,  the  in- 
surers should  nevertheless  be  held  liable.  The  great  bulk  of  the  com- 
modities insured  subsisted  in  specie,  in  the  hands,  and  at  the  control, 
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and  had  been  disposed  of  by  the  master  for  the  benefit  of  the  plaintiffs, 
r*89RT  **  *^®  *™^  when  they  gave  notice  of  abandonment.  *Although 
L  J  the  embargo  remained  in  force  as  to  Teneriffe,  the  master  might 
have  gone  elsewhere,  or  might  have  awaited'  its  removal ;  but  he  made 
his  election  on  the  part  of  the  plaintiffs  to  sell.  How  then  can  it  be 
competent  to  the  plaintiffs  to  convert  a  partial  into  a  total  loss  by  aban- 
donment ?  Embargo  may  be,  under  circumstances,  as  in  Kotch  v.  Edie, 
where  the  ship  was  detained  nearly  three  years,  a  lawful  ground  of 
abandonment ;  but  it  is  not  necessarily  so.  Unless,  therefore,  the  disap- 
pointment in  obtaining  a  market  at  Teneriffe  constituted  a  total  loss,  there 
was  nothing  to  warrant  an  abandonment.  In  M'lver  v.  HendersoUj  4 
M.  and  S.  576,  the  ship,  under  the  restraints  imposed  upon  her,  was 
considered  as  quasi  in  the  hands  of  the  captors,  and  therefore  it  might 
well  be  considered  a  total  loss.  Secondly.  He  said,  that  where  the  com- 
modity remains  in  specie,  though  rendered  of  no  value  by  a  peril  in- 
sured against,  according  to  Cocking  v.  Fraser,  a  total  loss  cannot  attach  ; 
and  this  law  was  probably  derived  from  the  foreign  jurists,  because,  in 
such  a  case-,  they  hold  that  freight  would  be  due.  In  Dyson  v.  Eow- 
croft,  not  only  the  whole  cargo  was  thrown  overboard,  but  th&  ship  was 
unable  to  proceed  on  the  voyage.  This  differs  from  both  those  caaes ; 
because  here  the  bulk  remains,  but  a  part  is  thrown  overboard.  And 
is  not  this  rather  aT  partial  loss  of  the  whole  than  a  total  loss  of  a  part? 
If,  not,  however  minute  the  portion  extinguished,  the  underwriter  will 
be  liable,  although  he  has  excepted  all  partial  loss.  In  Davy  v.  Milford 
the  loss  was  from  an  immediate  peril  of  the  sea,  and  not  as  here  only  a 
consequence  of  it. 

Lord  Ellenborough,  C.  J.^-This  seems  to  me  to  be  a  case  of  total 
loss,  and  on  this  ground,  that,  by  the  capture,  a  total  loss  occurred  in 
the  first  instance ;  and  while  the  assured  had  no  reason  to  believe  that 
events  had  changed  the  nature  of  this  loss,  they  abandoned.  The  case 
states  that  they  gave  a  regular  notice  of  abandonment,  by  which  we  must 
understand,  complete  in  its  form,  to  give  it  due  effect  as  an  abandon- 
ment. Now,  where  there  has  been  a  total  loss  and  an  abandonment,  we 
must  look  to  the  situation  of  things  before  action  brought,  in  order  to 
ascertain  whether  the  assured  has  since  been  restored  to  his  rights,  so  as 
P^ooiT-i  to  do  away  the  effect  of  the  abandonment.  *In  the  present  case, 
L  J  certainly,  there  has  not  been  any  restitution,  considering  it  with 
reference  to  the  main  purpose  of  prosecuting  the  voyage  insured.  By  an 
embargo  at  Bermuda,  a  prohibition  was  interposed  to  forwarding  the 
cargo  to  Teneriffe;  this,  of  course,  defeated  the  voyage.  I  cannot, 
therefore,  say,  that  what  was  a  total  loss  at  the  time  of  abandonment  ever 
became  otherwise,  from  that  time  to  the  time  when  the  action  was 
brought ;  on  the  contrary,  it  appears  to  be  a  continuing  total  loss,  unre- 
deemed by  subsequent  events. '  It  is  said,  that  if  the  plaintiffs  recover, 
a  partial  loss  will  attach  on  the  insurer,  contrary  to  the  agreement  and 
intention  of  the  parties;  but  this  objection  is  answered,  if  the  loss  be 
entire  by  the  capture,  and  nothing  has  happened  since  to  redeem  it. 
On  this  principle,  the  case  of  M'lver  v.  Henderson,  and  other  cases, 
determined  that  the  assured  had  a  right  to  abandon.  As  to  the  other  point, 
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if  it  were  material,  I  should  incline  to  the  opinion  of  Lord  Alvanley  in 
Dyson  v.  Eocroft  in  preference  to  that  of  Lord  Mansfield  in  Cocking 
V.  Fraser.  Considering  the  contract  of  insurance  as  a  contract  of 
indemnity,  it  surely  cannot  be  less  a  total  loss  because  the  commodity 
subsists  in  specie,  if  it  subsist  only  in  the  form  of  a  nuisance.  There  is 
a  total  loss  of  the  thing,  if,  by  any  of  the  perils  insured  against,  it  is  ren- 
dered of  no  use  whatever,  although  it  may  not  be  entirely  annihilated. 
But  it  is  not  necessary  to  go  further  into  this,  the  great  question  being, 
whether  this  is  a  total  loss,  unredeemed  by  subsequent  events,  upon  which 
I  have  already  stated  my  opinion. 

Baylet,  J. — It  appears  to  me,  that,  according  to  the  facts  stated  in 
this  case,  the  plaintiffs  were  warranted  in  making  abandonment,  and 
that  nothing  which  afterwards  happened  has  deprived  them  of  the  right 
to  insist  on  this  abandonment.  At  one  period,  doubtless  there  was  a 
total  loss,  by  the  capture  of  the  ship ;  circumstances  might  have  inter- 
vened which  would  have  changed  this  loss  from  a  total  into  a  partial 
loss.  The  object,  of  the  policy  is,  to  insure  the  risk  against  failure,  by 
reason  of  any  of  the  perils  mentioned  in  the  policy ;  that  is,  in  the  pre- 
sent instance,  that  the  cargo  should  reach  the  port  of  destination.  The 
destination  is  to  Teneriffe;  the  ship,  *with  the  cargo,  in  her  r:|,a9ST 
course  thither,  is  captured ;  recapture  follows,  but  not  so  as  to  L  J 
enable  the  ship  to  proceed  to  Teneriffe ;  for  she  is  sent  to  Bermuda, 
where  she  is  placed  under  an  embargo,  from  which  she  is  aever  released, 
except  upon  condition  of  altering  her  destination  to  Madeira.  Therefore 
there  has  been  no  restitution  of  any  part  of  cargo,  as  it  regards  the  risk 
insured  to  Teneriffe.  If  this  be  so,  it  follows,  that  the  ship  and  cargo 
never  were  effectually  redeemed  from  capture ;  and  the  plaintiffs  are 
entitled  to  recover  as  for  a  total  loss. 

Abbott,  J. — Capture  operates  as  a  total  loss,  unless  it  be  redeemed 
by  subsequent  events.  Here  no  such  events  have  occurred  as  to  restore 
the  goods  to  the  plaintiffs,  and  place  them  under  their  free  control.  I 
do  not  consider  an  abandonment  as  having  the  effect  of  converting  a 
partial  into  a  total  loss ;  but  here  the  loss  was  total  in  the  first  instance, 
and  continued  so  ever  after.  The  abandonment,  however,  excludes  any 
presumption  which  might  have  arisen  from  the  silence  of  the  assured, 
that  they  still  meant  to  adhere  to  the  adventure  as  their  own.  It  is  not 
necessary  to  offer  any  opinion  on  the  second  point ;  if  it  were  I  should 
strongly  incline  to  the  conclusion  that  this  was  a  total  loss  of  part. 

HoiiROYD,  J. — I  am  of  the  same  opinion.  This  was  a  total  loss  by 
capture,  and  has  never  ceased  to  be  so.  What  was  done  here  was 
entirely  the  act  of  the  recaptors ;  who,  instead  of  forwarding  the  ship 
to  her  port  of  destination,  sent  her  to  Bermuda,  and  neither  the  ship- 
owner nor  owner  of  the  goods  ever  had  possession  of  her  again.  There- 
fore, as  it  seems  to  me,  the  loss  continued  to  be  a  total  loss  by  ca{)ture, 
as  it  was  in  its  commencement.  On  the  other  point,  the  inclination  of 
my  opinion  is,  that  after  part  of  the  whole  cargo  was  thrown  overboard, 
there  was  a  total  loss  by  perils  of  the  seas  of  that  part. 

Judgment  for  the  plaintiffs  for  a  total  loss. 
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[*829]  *III.— HOLDSWOKTH  v.   WISE. 

Hilary  Term,  1828.— B.     7  B.  &  0.  794.    Bng.  Com.  Law  Beps.,  vol.  14. 

Assumpsit  on  a  policy  of  assurance  on  the  ship  Westbury,  valued  at 
£1800,  at  and  from  Belfast  to  her  port  or  ports  of  loading  in  British 
America,  (river  St.  Lawrence  excepted,)  during  her  stay  there,  and  back 
to  a  port  of  discharge  in  the  United  Kingdom,  between  Falmouth  and 
Greenock,  on  the  west  side  of  England  and  Scotland,  or  a  safe  port  in 
Ireland ;  to  call  at  Cork  for  orders.  Averment,  that  the  vessel  sailed 
from  Belfast  to  St.  Andrews,  New  Brunswick,  being  a  port  in  British 
America,  not  on  the  river  St.  Lawrence,  and  afterwards  departed  thence 
back  to  her  port  of  discharge,  to  wit,  Valentia,  being  a  safe  port  in 
Ireland ;  and  on  her  homeward  voyage  was  totally  lost  by  perils  of  the 
sea.  Plea,  the  general  issue.  At  the  trial  before  Hul^ock,  B.,  at  the 
Lancaster  Summer  Assizes,  1827,  it  appeared,  that  the  vessel  sailed  from 
Belfast  in  ballast,  on  the  23rd  of  June,  1826,  at  which  time  she  was 
sea-worthy.  She  arrived  at  St.  Andrews  on  the  22d  of  August,  and 
sailed  thence,  on  her  homeward  voyage,  on  the  16th  of  September,  laden 
with  timber.  At  that  time  the  vessel  made  eight  or  ten  inches  of  water 
an  hour,  and  the  crew  were  obliged  to  pump  her  out  every  two  hours. 
She  continued  in  the  same  state  until  the  20th  of  September,  when  she 
encountered  a  gale  of  wind,  by  which  she  was  much  strained,  and  after- 
wards was  found  to  be  so  leaky  that  the  crew  thought  it  necessary  to 
abandon  her.  On  the  23d  they  hoisted  a  signal  of  distress,  and  a  vessel 
called  the  Columbia  seeing  it,  bore  down  to  her  assistance,  and  took  the 
crew  on  board.  No  attempt  was  made  by  the  crew  of  the  Columbia  to 
save  the  Westbury,  but  they  sailed  to  Boston,  and  there  landed  the 
crew  of  the  Westbury.  On  the  6th  of  November,  the  plaintiffs  gave 
notice  of  abandonment  to  the  agent  of  the  underwriters  at  Liverpool. 
On  the  24th  of  September,  the  day  after  the  Westbury  was  deserted  by 
her  crew,  she  was  found  by  an  American  vessel  called  the  Bolivar,  and 
the  captain  put  some  men  on  board,  who  succeeded  in  navigating  her  to 
New  York,. where  she  arrived  on  the  "14th  of  October,  and  intelligence 
r*8S01  "^  ^^^  ^arrival  at  that  port  was  received  at  Liverpool  on  the 
L  -1  16th  of  November.  The  Westbury,  on  her  arrival  at  New  York, 
was  taken  possession  of  by  the  British  consul,  and  under. his  sanction 
was  repaired  by  Messrs.  Barclay,  agents  for  Lloyd's  at  New  York.  The 
expense  of  her  repairs,  together  with  salvage,  amounted  to  £1000, 
and  a  bottomry  bond  was  granted  by  the  captain,  (who  was  appointed  by 
the  British  consul,)  to  Messrs.  Barclay  for  £850.  She  then  sailed  for 
Liverpool,  and  on  her  arrival  there  possession  of  her  was  taken  by 
Messrs.  Barclay  and  Co.,  claiming  title  under  the  bottomry  bond  and  a 
right  to  be  reimbursed  other  expenses  incurred,  making  their  demand 
above  £1200.  The  vessel  met  with  further  damage  in  the  river  Mersey, 
the  repairs  whereof  were  estimated  at  £858.  The  learned  judge  left  it 
to  the  jury  to  say,  whether  the  ship  was  sea-worthy  when  she  sailed  from 
Belfast.  Whether  the  captain  and  the  crew  acted  bona  fide  in  deserting 
'  the  ship,  and  whether  notice  of  abandonment  was  given  in  a  reasonable 
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time  ?  The  jury  answered  all  the  questions  in  the  affirmative,  and  found 
for  the  plaintiff's  for  a  total  loss.  In  Michaelmas  Term  a  rule  nisi  for  a 
new  trial  was  obtained  on  two  grounds,  viz.,  that  the  misconduct  of  the 
captain  in  sailing  from  Boston  with  a  vessel  making  ten  inches  of  water 
per  hour  exonerated  the  underwriters,  and  that  the  loss  was  at  all  events 
only  an  average,  and  not  a  total  loss. 

Pollock  and  ParJee  showed  cause. — The  jury  found  that  the  ship  was 
sea-worthy  at  the  commencement  of  the  voyage ;  her  condition  when  at 
Boston  was  therefore  immaterial.  Supposing  the  captain  to  have  acted 
imprudently  in  leaving  that  port  with  his  ship  in  such  a  condition  as  to 
require  pumping  every  two  hours,  still  that  was  nothing  more  than 
negligence  on  his  part,  which  does  not  discharge  the  underwriters.  Busk  v. 
Koyal  Exchange  Assurance,  2  B.  and  A.  73 ;  Bishop  v.  Pentland,  7  B. 
and  0.  219.  [Batley,  J.— Walker  v.  Maitland,  5  B.  and  A.  171,  is 
to  the  same  eff'ectj  ■  Several  facts  applicable  to  the  second  point  are 
perfectly  clear.  The  vessel  was  deserted  by  the  crew  acting  honafide 
for  their  own  preservation  Notice  of  abandonment  was  given  before  the 
news  of  her  safety  had  been  received,  and  when  she  arrived  at  Liverpool 
she  was  *subject  to  a  charge  of  £1200,  and  incurred  fresh  r*oqi-i 
damage  in  the  river  to  the  extent  of  £858.  The  declaration  L  J 
alleges  that  the  subject-matter  of  the  insurance  has  been  totally  lost  to 
the  proprietor,  that  it  has  become  of  no  use  or  value  to  him.  Did,  then, 
the  desertion  of  the  ship  in  consequence  of  perils  of  the  sea  produce  a 
total  loss  1  At  one  period  of  time,  no  doubt,  the  loss  was  total.  Has 
the  ship  ever  been  beneficially  restored  to  the  assured  ?  She  has  not, 
in  fact,  been  restored  at  all. ,  She  is  still  in  possession  of  the  salvors ; 
but  actual  restoration  of  the  ship  in  specie,  if  not  beneficial,  would  not 
suflSce  to  change  the  total  into  an  average  loss,  M<Iver  v.  Henderson,  4 
M.  and  S.  576.  The  case  of  Thornley  v.  Hebson,  2  B.  and  A.  513,  was 
very  different ;  there  the  vessel  was  never  entirely  deserted,  and  there 
never  was  at  any  time  a  total  loss ;  the  vessel  was  always  in  the  pos- 
session of  persons  acting  for  the  benefit  of  the  original  owners. 

Brougham  and  Starkie,  contra. — It  must  be  admitted  that  the  vessel 
was  sea-worthy  when  she  sailed  for  Boston,  so  that  the  implied  warranty 
of  sea- worthiness  was  fulfilled  j  but  there  was  another  implied  warranty, 
viz.,  that  there  should  be  a  captain  and  crew  of  competent  skill,  Tait  v. 
Levi,  14  East,  481.  In  Tatham  v.  Hodgson,  6  T.  R.  659,  Lawrence,  J., 
says,  '<  I  do  not  know  that  it  was  ever  decided  that  a  loss  arising  from  a 
mistake  of  the  captain  was  a  loss  within  the  perils  of  the  seas."  A  policy 
of  insurance  on  a  ship  must,  in  like  manner  as  all  other  policies,  be  sub- 
ject to  this  qualification,  that  the  subject-matter  of  insurance  shall  not 
be  exposed  to  any  unreasonable  degree  of  risk.  Here  the  captain  must 
have  been  grossly  ignorant,  and  exposed  the  ship  to  a  very  unwarrant- 
able danger  by  sailing  from  Boston  when  his  ship  was  to  leaky  as  to 
make  eight  or  ten  inches  of  water  an  hour.  Then  as  to  the  second  point, 
Thornley  v.  Hebson  is  a  strong  authority  for  the  defendants.  There  the 
vessel  was  abandoned  by  the  crew,  but  taken  possession  of  on  the  same 
day  by  other  persons,  and  it  was  held  not  to  be  a  total  loss.  Here  the 
vessel  was  taken  possession  of  on  the  morning  after  the  crew  left  her, 
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but  wlietlier  she  was  left  deserted  a  few  hours  more  or  less,  cannot  aifect 
p^Q„„_  the  question  of  total  or  average  loss.  In  cases  of  recapture,  the 
L  J  *1joss  is  not  total  if  the  ship  be  in  good  safety  at  the  time  of 
bringing  the  action,  Faulkner  v.  Kitchie,,  2  M.  and  S.  290;  and  the 
same  principle  must  apply  to  a  case  of  this  nature,  where  the  vessel  has 
been  once  deserted,  but  possession  afterwards  taken  by  other  persons,, 
and.  the  vessel,  brought  into  a  place  of  safety  before  action  brought. 

Batlez,  J. — I  attain  from  delivering  my  opinion  upon  the  first 
point,  because  there  is  another  case  pending  in  this  court,  in  which  the 
question  as  to  the  effect  of  negligence  in  the  captain  of  a  ship  will  be 
again  discussed.  Upon  the  other  point  there  is  no  difficulty.  If  the 
subject-matter  of  insurance  ultimately  exists  in  specie,  so  as  to  be  capable 
of  being  restored  to  the  hands  of  the  assured,  there  cannot  be  a  total  loss 
unless  there  has  been  an  abandonment.  Now,  in  order  to  justify  an 
abandonment,  there  must  have  been  that,  in  the  course  of  the  voyage, 
which  at  the  time  constituted  a  total  loss.  Thus,  capture  or  the  neces- 
sary desertion  of  the  ship  constitutes  a  total  loss.  Here,  then,  for  a 
time,  there  was  a  total  loss.  The  crew  of  the  Westbury  were  taken  on 
board  the  Columbia,  and  no  effort  was  made  by  the  crew  of  the  latter 
vessel  to  save  the  Westbury,  probably  because  her  situation  appeared  to 
be  hopeless.  Then  notice  pf  abandonment  was  given,  at  which  time  no 
tidings',  of  the  Westbury  had  been  received,  and  she  did  not  arrive  until 
long  afterwards.  If  at  one  period  of  time  there  was  a  total  loss  and  an 
abandonment  before  news  of  the  vessel's  safety  had  been  received,  her 
subsequent  return  did  not  entitle  the  underwriters  to  say  that  it  was  no 
longer,  a  total  loss.  The  case  of  Thornley  v.  Hebson  may  be  laid  out  of  the 
question,  for  the  single  point  decided  there  was  that  there  had  not  been  at 
any  period  of  time  a  total  loss.  There  are  cases  which  show  that  the  mere 
existence  of  a  ship  after  a  total  loss  and  abandonment  will  not  reduce  it 
to  a  case  of  pai;tial  loss,  M'lver  v.  Henderson,  4  M.  and  S.  576 ;  Cologan 
v.  The  London  Assurance  Company,  5  M.  and  S.  447.  The  ship  must 
be  in  esse  in  this  kingdom  under  such  circumstances,  that  the  assured 
may,  if  they  please,  have  possession,  and  may  reasonably  be  expected  to 
take  it.  Here  such  circumstances  do -not  exist.  The  ship  was  valued 
r*8331  ^^  ^^^^*^  ^°  ^^^  policy;  she  came  *back  subject  to  a  charge  of 
I-  -J  £1200,  and  in  the  river  at  Liverpool  sustained  further  damage 
to  the  extent  of  £858.  There  was  no  prospect  that  she  could  be  of  suffi- 
cient value  to  make  it  worth  while  for  the  assured  to  take  her  again. 
The  loss  was  therefore  total,  and  the  abandonment  good. 

HoLROYD  and  Littledale,  Js.,  concurred, 


In  the  case  of  Gosa  v.  Withers,  2  Burr.  683,  the  ship  had  been  captured  on 
the  23d  December,  1756,  and  the  Siailors  taken  out  and  carried  to  France.  It 
remained  in  the  hands  of  the  enemy  for  eight  days,  and  was  then  retaken  by  a 
British  privateer,  and  brought  into  Milford  Haven  on  18th  January,  1757.  Im- 
mediate notice  was  given  to  the  assured  by  the  underwriters  to  abandon  the  ship 
to  their  care.    It  was  also  proved  at  the  trial  that  before  the  capture  by  the 
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enemy  a  violent  storm  had  separated  the  ship  from  her  convoy,  and  disabled 
her  so  far  as  to  render  her  incapable  of  proceeding  on  her  destined  voyage  with- 
out going  into  port  to  refit.  It  was  also  proved  that  part  of  the  cargo  was  thrown 
overboard  during  the  storm,  and  that  the  rest  of  it  was  spoiled  while  the  ship 
lay  at  Milford  Haven,  after  the  offer  to  abandon,  and  before  she  could  be  refitted. 
The  questions  submitted  for  the  opinion  of  the  court  were, — Ist,  "  Whether  this 
capture  of  the  ship  by  the  enemy  was  t)r  was  not  such  a  loss  as  that  the  insurers 
became  liable  thereby?  2d,  whether  under  the  circumstances  of  this  case  the 
assured  had  or  had  not  a  right  to  abandon  the  ship  to  the  assurers  after  she  was 
carried  into  Milford  Haven  1  Lord  Mansfield  observed — "  The  single  question 
upon  which  this  case  turns  is,  Whether  the  insured  had,  under  all  the  circum- 
stances, upon  the  18th  of  January,  1757,  an  election  to  abandon?  The  loss  and 
disability  was  in  its  nature  total  at  the  time  it  happened.  During  eight  days 
the  plaintiff  was  certainly  entitled  to  be  paid  by  the  insurer  as  for  a  total  loss : 
and  in  case  of  a  recapture  the  insurer  would  have  stood  in  his  place.  The  sub- 
sequent recapture  is  at  best  a  saving  only  of  a  small  part :  half  the  value  must 
be  paid  for  salvage.  The  disability  to  pursue  the  voyage  still  continued.  The 
master  and  mariners  were  prisoners.  The  charter  party  was  dissolved.  The 
freight  (except  in  proportion  to  the  goods  saved)  *was  lost.  The  ship  r^oq^-i 
was  necessarily  brought  into  an  English  port.  What  could  be  saved  ^  J 
might  not  be  worth  the  expense  attending  it,  which  is  proved  by  the  plaintiff's 
offer  to  abandon.  The  subsequent  title  to  restitution  arising  from  the  recapture, 
at  a  great  expense,  of  the  ship  disabled  to  pursue  her  voyage,  cannot  take  away 
a  right  vested  in  the  insured  at  the  time  of  the  capture.  But  because  he  cannot 
recover  more  than  he  has  suffered,  he  must  abandon  what  may  be  saved.  The 
better  opinion  of  the  books  says, — '  Sufficit  semel  extitisse  conditionem,  ad 
beneficiura  assecurati,  de  amiasione  navis ;  etiam  quod  postea  sequeretur  re- 
cuperatio :  nam  per  talem  recuperationem  non  poterit  praejudicari  assecurato.' 
I  cannot  find  a  single  book,  ancient  or  modern,  which  does  not  say,  '  that  in  case 
of  the  ship  being  taken,  the  insured  may  demand  as  for  a  total  loss,  and  aban- 
don.' And  what  proves  the  proposition  most  strongly  is,  that  by  the  general 
law,  he  may  abandon  in  the  case  merely  of  an  arrest,  on  an  embargo,  by  a  prince 
not  an  enemy.  Positive  regulations  in  different  countries  have  fixed  a  precise 
time  before  the  insured  should  be  at  liberty  to  abandon  in  that  case.  The  fixing 
a  precise  time  proves  the  general  principle.  Every  argument  holds  stronger, 
in  the  case  of  the  other  policy  with  regard  to  the  goods.  The  cargo  was  in  its 
nature  perishable,  destined  from  Newfoundland  to  Spain  or  Portugal ;  and  the 
voyage  as  absolutely  defeated,  as  if  the  ship  had  been  wrecked,  and  a  third  or 
fourth  of  the  goods  saved.  No  capture  by  the  enemy,  though  condemned,  can 
be  so  total  a  loss  as  to  leave  no  possibility  of  a  recovery.  If  the  owner  himself 
should  retake  at  any  time,  he  will  be  entitled ;  and  by  the  act  of  parliament,  if 
an  English  ship  retakes  at  any  time,  (before  condemnation  or  after,)  the  owner 
is  entitled  to  restitution  upon  stated  salvage.  This  chance  does  not  suspend  the 
demand  for  a  total  loss  upon  the  insurer;  but  justice  is  done  by  putting  him  in 
the  place  of  the  insured,  in  a  case  of  a  recapture.  In  questions  upon  policies 
the  nature  of  the  contract  as  an  indemnity  and  nothing  else,  is  always  liberally 
considered.  There  might  be  circumstances  under  which  a  capture  would  be 
but  a  small  temporary  hindrance  to  the  voyage ;  perhaps  none  at  all :  as  if  a  ship 
was  taken,  and  in  a  day  or  two  escaped  entire,  and  pursued  her  voyage.  There 
are  circumstances  under  which  it  would  be  deemed  an  average  loss :  if  a  ship 
taken  is  immediately  ransomed  by  the  master  and  pursues  her  voyage,  there  the 
money  paid  is  an  average  loss.  And  in  all  cases  the  insured  may  choose  '  not 
to  abandon.'  In  the  second  part  of  the  '  Usage  and  Customs  of  the  Sea,'  (a 
French  book  translated  into  English,)  a  treatise  is  inserted  called  '  Guidon :' 
where,  after  mentioning  the  right  to  abandon  upon  a  capture,  he  adds,  '  or  any 
other  such  disturbance  as  defeats  the  voyage,  or  *makes  it  not  worth  r*o35-| 
while,  or  worth  the  freight  to  pursue  it.'  I  know  that  in  late  times  the  '-  J 
privilege  of  abandoning  has  been  restrained  for  fear  of  letting  in  frauds ;  and 
the  merchant  cannot  elect  to  turn  what  at  the  time  when  it  happened  was  in  its 
nature  but  an  average  loss  into  a  total  one  by  abandoning.  But  there  is  no 
danger  of  fraud  in  the  present  case.    The  loss  was  total  at  the  time  it  happened. 
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It  continued  total  as  to  the  destruction  of  the  voyage.  A  recovery  of  anything 
could  be  had,  only  upon  paying  more  than  half  the  value,  including  the  costs. 
What  could  be  saved  of  the  goods  might  not  be  worth  the  freight  for  so  much 
of  the  voyage  as  they  had  gone  when  they  were  taken.  The  cargo  from  its 
nature  must  have  been  sold  where  it  was  brought  in.  The  loss  as  to  the  ship 
could  not  be  estimated,  nor  the  salvage  of  half  be  fixed,  by  a  better  measure 
than  a  sale.  In  such  a  case  there  is  no  colour  to  say  that  the  insured  might 
not  disentangle  himself  from  unprofitable  trouble  and  further  expense,  and  leave 
the  insurer  to  save  what  he  could.  It  might  as  reasonably  be  argued,  that  if  a 
ship  sunk  was  weighed  up  again  at  a  great  expense,  the  crew  having  perished, 
the  insured  could  not  abandon,  nor  the  insurer  be  liable,  because  the  body  of 
the  ship  was  saved.  We  are  therefore  of  opinion  that  the  loss  was  total  by  the 
capture  ;  and  the  right  which  the  owner  had  after  the  voyage  was  defeated  '  to 
obtain  restitution  of  the  ship  and  cargo,  paying  great  salvage  to  the  recaptor,' 
might  be  abandoned  to  the  insurers  after  she  was  brought  into  Milford  Haven." 


WHERE  THE  OWNER  OP  A  VESSEL  INSURED  ABANDONS  HER  TO  THE 
UNDERWRITERS,  AND  CLAIMS  AS  FOR  A  TOTAL  LOSS  THE  UNDER- 
WRITERS BECOME  THE  OWNERS  OP  THE  VESSEL,  AND  AS  ASSIGNEES 
ARE  ENTITLED  TO  THE  FREIGHT  SUBSEQUENTLY  EARNED,  THE  FREIGHT 
FOLLOWING  AS  AN  INCIDENT  THE  PROPERTY  IN  THE   SHIP. 

L— CASE   V.    DAVIDSON. 

May  1,  1816.— E.     5  M.  and  S.  t9.— Affirmed.     2  B.  and  B.  379.     Eng.  Com.  Law 
,  Beps.,  vol.  6. 

Assumpsit  for  money  had  and  received,  and  the  money  counts.  Plea, 
general  issue.  On  the  trial  before  Lord  EUenborough,  C.  J.,  at  Guild- 
hall, in  Trinity  Term,  1815,  there  was  a  verdict  for  the  plaintiff  fot  £71, 
12s.  Wd.  damages,  subject  to  the  opinion  of  the  court  upon  the  following 
case : — 

Messrs.  Brotherston  and  Begg  were  owners  of  the  vessel  called  the 
p^oqn-i  Fanny,  which  was  a  general  seeking  ship,  and  sailed  *on  a  voy- 
L  -1  age  from  Rio  de  Janeiro  to  Liverpool  with  a  cargo  of  goods  on 
freight,  the  property  of  different  persons.  On  the  27th  January,  1814, 
Messrs.  Brotherston  and  Begg  insured  the  vessel  on  the  said  voyage, 
valued  at  £7000 ;  and  on  the  22d  April  following  they  insured  the  freight 
of  the  said  voyage  by  other  policies,  and  with  other  underwriters,  and 
valued  the  same  at  £4000.  The  vessel  with  the  cargo  was  captured  in 
the  course  of  the  voyage  by  an  American  privateer,  and  thereupon  Messrs. 
Brotherston  and  Begg  gave  notice  of  abandonment  at  the  same  time  to 
the  respective  underwriters  on  ship  and  freight,  who  severally  accepted 
the  same.  Afterwards  the  vessel  was  recaplnired  by  one  of  his  majesty's 
ships  of  war,  was  brought  to  London,  and  was  by  decree  of  the  High 
Court  of  Admiralty  restored  to  the  owners  with  the  cargo,  on  payment  of 
salvage  and  expenses.  The  vessel  arrived  at  Liverpool  and  delivered  her 
cargo  and  earned  the  freight.  It  was  agreed  between  the  ship-owners 
and  the  underwriters  on  ship,  (but  not  by  the  underwriters  on  freight,) 
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that  tlie  defendants  should  sell  tlie  ship  and  receive  the  proceeds  thereof, 
and  should  also  receive  the  freight  of  the  cargo  for  the  use  and  benefit  of 
all  persons  respectively  who  should  legally  be  entitled  to  it.  The  under- 
writers on  ship  and  freight  severally  paid  or  satisfied  the  ship-owners  for 
a  total  loss.  The  underwriters  on  ship  paid  the  loss  on  ship  before  the 
underwriters  on  freight  paid  the  loss  on  freight.  The  defendants  received 
and  paid  to  the  underwriters  on  ship  the  amount  produced  by  the  sale  of 
the  ship,  which  was  about  £33  per  cent,  on  their  subscriptions.  The 
defendants  also  received  the  freight,  which  they  held  under  the  terms 
of  the  agreement,  and  which  is  £35,  IGs.  dd.  per  cent,  clear  on  the  sum 
insured  on  the  ship.  The  underwriters  on  ship  and  also  the  underwriters 
on  freight  severally  claimed  from  the  defendants  the  freight  thus  received. 
The  plaintiff  is  an  underwriter  on  ship  to  the  amount  of  £200,  and  claims 
to  recover  a  proportion  of  the  money  received  by  the  defendants  for 
freight.  The  question  for  the  opinion  of  the  court  is,  whether  the  plain- 
tiff' is  entitled  to  recover.  If  he  is  entitled,  the  verdict  to  stand,  other- 
wise a  nonsuit  to  be  entered. 

This  case  was  argued  partly  in  last  term,  and  partly  on  this  r^ooy-i 
*day,  by  Richardson  for  the  plaintiff,  and  Littledale  for  the  defend-  L  J 
ants.  For  the  plaintiff  two  points  were  made,  first,  that  the  abandonment 
of  ship  conveyed  to  the  underwriter  on  ship  the  ship's  future  earnings ; 
secondly,  that  the  underwriter's  title  to  the  earnings  was  not  affected  by 
an  abandonment  to  the  underwriter  on  freight.  In  support  of  these 
propositions  were  cited  the  cases  of  Thompson  v.  Rowcroft,  4  Bast,  34; 
Leatham  v.  Teray,  3  Bos.  and  Pull.  479 ;  M'Carthy  v.  Abel,  5  East, 
388 ;  Sharpe  v.  Gladstones,  7  East,  24;  and  Chinnery  v.  Blackburne,  1 
H.  Bl.  117 ;  Splidt  v.  Bowles,  10  East,  279 ;  Morrison  v.  Parsons,  2 
Taunt,  407,  were  referred  to  arguendo,  as  showing,  that  by  an  assign- 
ment of  the  ship,  the  freight  passes  to  the  assignee,  and  payment  of  it  to 
him  will  be  good ;  though  if  the  ship  be  chartered  the  assignee  cannot, 
by  reason  of  a  technical  rule  of  law,  maintain  an  action  for  the  freight  in 
his  own  name. 

For  the  defendants  it  was  urged,  that  as  by  the  law  of  England  freight 
might  be  made  a  distinct  subject  of  insurance  from  ship,  the  law  would 
so  mould  these  contracts,  where  they  concurred,  as  to  preserve  the  rights 
of  the  respective  parties  distinct,  and  apply  to  each  what  properly  belonged 
to  it.  Wherefore  an  underwriter  on  ship  who  insures  but  the  hull,  mate- 
rials, body,  tackle,  and  apparel  of  the  ship,  shall  not,  by  an  abandonment, 
be  entitled  to  the  earnings;  for  this  would  be  to  confound  the  two  species 
of  abandonment,  and  would  render  an  abandonment  of  freight  of  no  avail. 
It  is  true,  indeed,  that  the  beneficial  interest  in  the  freight  passes  by 
assignment  of  the  ship ;  the  reason  of  which  is,  because  upon  the  pur- 
chase and  sale  of  a  ship,  both  parties  intend  that  not  only  the  body  of 
the  ship,  but  all  its  incideirts  should  pass,  and  agree  upon  a  price  accord- 
ingly; whereas  a  contrary  intention  seems  necessarily  to  arise,  where 
there  is  a  separate  abandonment  of  ship  and  freight.  Abandonment, 
therefore,  differs  from  a  transfer  of  the  ship  upon  a  sale,  and  extends  no 
farther  than  to  the  thing  insured. 

Lord  Ellenborouqh,  C.  J. — Although  this  question  now  comes  dis- 
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tinotly  in  judgment  before  us  for  the  first  time,  yet  it  has,  I  own,  been 
r*8<?8n  '^^^  considered  in  my  mind  as  settled,  that  *freight  follows  as 
L  J  an  incident  the  property  in  the  ship ;  and  therefore,  as  between 
the  respective  underwriters  on  ship  and  freight,  an  abandonment  of  the 
ship  carries  the  freight  along  with  it.  This  subject  Was  much  under 
discussion  at  the  time  of  the  Eussian  embargo,  when  the  rights  of  the 
respective  sets  of  underwriters  were  considered.  I  believe  it  was  at  that 
time  said,  that  an  abandonment  to  the  underwriters  of  ship,  like  the 
traditio  rei,  divested  the  owner' of  all  his  rights  in  favour  of  the  party  to 
whom  he  abandoned.  The  underwriter,  indeed,  does  not  become  privy 
by  virtue  of  such  abandonment  to  any  existing  charter  party,  nor  per- 
haps to  any  contract  Of  affreightment  before  made  with  the  owner ;  but 
I  think  that  by  the  abandonment  he  acquires  possession  of  the  thing 
from  use  of  which  freight  is  to  be  earned.  It  is  true  that  the  ship-owner 
may  have  entered  into  contracts  for  the  insurance  of  freight,  and  that  by 
abandonment  of  the  ship  the  underwriters  on  freight  will  be  deprived  of 
some  rights  to  which  they  would  perhaps  otherwise  be  entitled ;  but  this 
will  necessarily  happen  if  the  underwriter  on  ship  is  entitled  to  look, 
without  reference  to  the  contracts  of  other  persons,  to  his  own  contract, 
and  to  those  consequences  which  result  to  him  from  abandonment.  An 
abandonment  to  the  underwriter  on  ship  transfers  to  him  not  merely  the 
hull  but  the  use  of  the  ship,  and  the  advantages  resulting  from  the  com- 
pletion of  the  voyage.  If  upon  the  completion  of  the  voyage  the  aban- 
donee may  withhold  the  goods  until  the  freight  is  paid,  he  must  have 
acquired, an  indefeasible  title  to  it.  I  consider  his  title  as  derived  out  of 
the  use  of  the  ship.  It  is  true,  that  by  the  usage  of  this  country,  the 
ship-ownermay  insure  his  freight,  but  that  is  not  to  interfere  with  the  insu- 
rance on  ship ;  the  underwriter  on  ship  is  to  have  his  rights  entire,  which 
are  not  to  be  affected  by  other  contracts  that  the  ship-owner  may  think 
proper  to  engage  in  ;  and  after  abandonment  the  underwriter  on  ship  is 
the  person  to  be  considered  in  possession.  In  the  present  case,  the  voy- 
age has  been  completed,  freiglit  has  been  earned,  and  has  been  received 
by  the  defendants  for  the  use  of  such  persons  as  are  entitled;  and  the 
question  is,  who  those  persons  are  ?  to  which  I  answer,  The  person  whose 
ship  earned  the  freight,  and  that  is  the  abandonee.  This  subject  has 
r*8^cn  ^^^^  °^  several  occasions  in  *the  mind  of  the  court,  but  more 
L  -I  particularly  in  Sharpe  v.  Gladstone,  and  Morrison  v.  Parsons; 
and  what  was  said  in  the  latter  case  by  Lawrence,  J.,  namely,  that  the 
right  to  freight  subsequently  accruing  must  belong  to  the  assignee  of  the 
ship,  as  incident  thereto,  was  not  new  doctrine  at  that  time,  but  had  been 
intimated  before  by  that  learned  judge  as  his  opinion ;  indeed,  there 
seems  to  have  been  a  concurrence  of  opinion  in  Westminster  Hall  upon 
that  point.  The  un;^erwriter  on  freight  will  certainly,  by  this  doctrine, 
lose  the  specific  thing  abandoned  to  him,  except  where  the  assured  is 
entitled  to  the  freight;  but  abandonment  of  the  freight  cannot  break  in 
upon  the  rights  of  those  who  are  entitled  to  the  ship.  And  I  own  it 
seems  to  me  that  it  cannot  make  a  difference  whether  the  underwriter  on 
ship  has  or  has  not  notice  of  the  insurance  on  freight ;  for  I  rest  on  this 
simple  ground  that  the  abandonee  of  ship  has  all  the  rights  of  the  ship- 
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owner  cast  upon  him,  by  operation  of  that  emphatic  word  in  the  law- 
merchant,  "abandonment;"  and  being  so  entitled,  has  aright,  if  he  uses 
the  ship  for  coimpleting  her  voyage,  to  her  earnings,  as  against  all  the 
world.  Who  are  the  persons  liable  to  pay  the  wages  I  do  not  think  is  a 
question  here ;  very  likely  the  sailors  might  libel  the  ship,  and  the  aban- 
donee might  be  liable. 

Bayley,  J. — I  think  this  is  a  question  of  considerable  difficulty,  and 
it  has  made  a  different  impression  on  my  mind  from  that  of  my  lord, 
and,  I  believe,  the  rest  of  the  court.  We  have  considered  the  subject  a 
great  deal  before  we  arrived  at  this  stage  of  the  case,  and  seeing  that  we 
are  not  likely  to  come  to  a  unanimous  agreement  upon  it,  it  is  better 
that  we  should  declare  our  opinions  without  further  delay.  This  is  an 
action  by  the  underwriter  on  ship  against  a  person  who  has  received  and 
holds  the  freight  for  the  use  of  the  party  entitled  to  it.  At  one  period 
of  the  adventure  there  was  a  capture,  and  there  was  a  contemporaneous 
abandonment  to  the  respective  underwriters  of  ship  and  freight.  The 
ship  was  afterwards  recaptured,  and  completed  her  voyage,  and  ultimately 
earned  freight ;  and  the  question  is,  if  the  underwriter  on  ship  is  entitled 
to  have  ship  and  freight,  or  only  the  ship ;  and  the  underwriter  on  freight 
to  have  the  freight.  Now  the  impression  of  my  *mind  is,  with  r^o^n-i 
deference  to  my  lord,  that  an  abandonment  of  ship  under  such  L  J 
circumstances,  from  the  nature  of  the  subject-matter,  implies  a  virtual 
exception  of  the  freight.  Where  ship  and  freight  are  comprehended, 
as  is  most  usual,  in  one  insurance,  they  are  insured  as  one  entire  subject; 
but  where  the  insurance  is  separate  they  ought  to  be  considered,  to  the 
termination  of  the  adventure,  as  separate  subjects.  Freight  is  com- 
pounded of  several  considerations, — it  includes  the  wear  and  tear  of  the 
ship,  the  provisions  and  wages  of  the  crew,  and  a  reasonable  return  of 
profit  to  the  owner  for  the  employment  of  his  capital.  The  underwriter 
on  ship  understands  that  he  insures  only  the  body,  tackle,  and  apparel 
of  the  ship.  I  agree  that  the  ship-owner,  in  ascertaining  the  value  to 
be  insured,  includes  in  his  calculation  not  only  the  value  of  the  ship, 
but  also  the  expenses  of  the  outfit ;  and  this  creates  some  difficulty,  be- 
cause when  a  loss  happens,  it  is  computed,  I  believe,  upon  the  value  at 
the  time  the  ship  set  sail,  and  not  at  the  time  of  the  loss ;  and  as  this 
value  is  constantly  diminishing  as  the  voyage  proceeds,  it  may  be  said 
that  the  freight  is  no  more  than  an  equivalent  for  this  decrease  in  value. 
Nevertheless,  it  seems  to  me  that  the  underwriter  on  ship  has  no  right 
to  expect  from  an  abandonment  more  than  he  has  insured,  that  is,  the 
hull,  tackle,  and  apparel  of  the  ship,  in  the  plight  in  which  she  is  at  the 
time  of  abandonment.  If  the  ship  completes  her  voyage,  it  is  so  much 
saved  to  him.  I  am  not  sorry  that  the  opinion  of  the  court  is  against 
me,  for  I  think  the  consequence  will  be,  that  in  future  there  never  will 
be  an  abandonment  of  ship.  If  by  abandoning  the  ship,  the  assured 
must  be  deemed  to  have  abandoned  the  freight,  there  cannot  be  any 
abandonment  to  the  underwriter  on  freight ;  and  the  assured  may  be 
liable  to  the  underwriter  on  freight  for  the  freight.  The  mariners  value 
on  him  for  wages,  and  he  is  obliged  to  pay  them.  It  is  true,  that  they 
may  proceed  against  the  ship  in  the  Admiralty  Court,  but  they  are  not 
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bound  to  go  thither,  and  may  sue  the  owner ;  and  the  master  of  the  ship 
cannot  go  to  the  Admiralty  Court.  That  seems  to  me  to  place  the  ship- 
owner in  such  a  predicament  upon  abandonment  that  it  will  not  allow 
him  for  the  future  to  make  abandonment  of  ship.  I  do  not  quote  the 
cases  of  Sharpe  v  Gladstones,  and  Barclay  v.  Stirling,  because  they  do 
r^Siin  *°°*  involve  any  question  between  the  two  sets  of  underwriters. 
L  -I  But  I  ask,  upon  what  principle  is  the  underwriter  on  ship  to  be 
entitled  to  freight  ?  Suppose  the  ship  to  have  performed  nine-tenths  of 
her  voyage  at  the  time  of  abandonment,  the  underwriter,  if  entitled  to 
the  freight,  will  receive  the  whole  benefit  and  earnings  of  the  voyage, 
although  he  is  only  at  a  few  days'  expense  for  provisions.  '  This  would 
be  the  consequence  of  its  being  understood  that  by  abandonment  of  ship 
it  is  the  intention  of  the  assured  to  abandon  all  the  rights  belonging  to 
her.  If  this  is  to  be  taken  as  the  intention,  I  agree  that  the  underwriter 
is  entitled  to  the  growing  freight ;  but  it  seems  to  me,  from  the  nature 
of  an  abandonment,  and  from  the  constant  practice  which  has  prevailed 
of  insuring  freight  separately,  that  it  must  have  been  the  understanding 
of  these  parties  that  an  abandonment  of  the  ship  should  not  carry  with 
it  the  freight.  If  this  be  not  so,  it  is  wonderful  that  the  question  has 
never  been  raised,  so  as  to  settle  the  right  of  the  abandonee  of  ship  to 
the  freight.     For  these  reasons,  I  think  the  plaintiff  is  not  entitled. 

Abbott,  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover. 
The  question  comes  now  for  the  first  time  to  be  decided,  but  it  is  not  new 
to  the  court ;  an  opinion  has  been  expressed  upon  it  in  several  cases.  Nor 
is  it  by  any  means  a  new  point  to  the  minds  of  professional  men,  who 
have  been  at  all  conversant  with  the  law-merchant.  Now  this  is  a  prin- 
ciple clearly  established,  that  if  the  ship  be  sold,  the  vendee  is  entitled 
to  the  freight  as  an  incident  to  the  ship.  And  on  that  principle  I  found 
my  judgment  in  this  case,  being  of  opinion  that  an  abandonment  is 
equivalent  to  a  sale  of  the  ship.  And  considering  freight  to  be  an  inci- 
dent, I  cannot  engraft  upon  the  effect  of  an  abandonment  any  exception, 
but  take  it  to  be  a  complete  transfer  of  all  the  rights  which  are  conse- 
quent upon  a  sale  of  the  ship.  It  was  argued  by  Mr.  Littledale,  that 
since  a  practice  has  prevailed  in  this  country  of  insuring  ship  and  freight 
separately,  the  underwriter  on  ship  must  contemplate  that  inasmuch  as 
freight  may  be  the  subject  of  a  separate  insurance,  it  may  also  be  sepa- 
rately abandoned.  But  this  argument  is  built  upon  an  assumption  that 
r*849T  ^^  abandonment  of  freight  *oonveys  to  the  abandonee  a  right  to 
L  "'J  the  freight  in  preference  to  the  right  of  the  abandonee  of  ship ; 
which  is  assuming  the  whole  question.  As  well  might  it  be  argued, 
that  as  the  underwriter  on  freight  is  aware  that  the  ship  may  be  sepa- 
rately insured,  he  must  therefore  be  taken  to  know  that  an  abandonment 
of  the  ship  will  convey  all  the  incidents  belonging  to  it  to  the  abandonee. 
The  practice,  therefore,  of  insuring  ship  and  freight  separately  seems  to 
me  to  afford  no  argument  whatever  either  way  to  show  what  the  law  is 
or  ought  to  be. .  If  it  had  been  the  practice,  that  upon  separate  insu- 
rances the  abandonee  of  freight  should  take  the  freight  notwithstanding 
an  abandonment  of  the  ship,  such  a  practice  might  have  afforded  a  con- 
struction ;  but  we  do  not  find  that  there  has  been  any  such  practice.     It 
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was  further  contended  by  Mr.  Littledale,  that  supposing  this  freight  had 
not  been  insured,  the  ship-owner  and  not  the  underwriter  on  ship  would 
have  been  entitled  to  it  after  abandonment  of  the  ship ;  but  I  did  not 
observe  that  he  cited  any  authority  for  this  position,  and  the  practice,  I 
believe,  has  been  the  other  way.  I  have  never  heard  of  an  instance  in 
which  the  assured,  after  abandoning  the  ship  to  the  underwriter,  has 
stepped  in  and  claimed  the  freight  as  against  the  underwriter;  on  the 
contrary,  the  practice  has  been  uncontested  that  the  abandonee  has  re- 
ceived the  freight.  It  may,  perhaps,  be  a  question,  as  between  the 
underwriter  on  freight  and  the  ship-owner  after  abandonment,  to  whom 
the  freight  belongs ;  but  this  question  it  is  unnecessary  at  present  to 
touch.  It  has  been  observed  that  nothing  is  to  be  found  in  the  foreign 
writers  in  favour  of  this  claim  of  the  underwriter  on  ship.  Foreign 
writers,  I  am  aware,  are  not  to  be  stated  as  authorities  in  this  court ; 
but  I  find  one  learned  foreign  writer  in  commenting  on  the  15th  Article, 
tit.  Insurance,  Valin,  Liv.  iii.  tit.  6,  des  Assurances,  Art.  15,  which 
prohibits  the  insurance  of  freight,  is  of  opinion  that  freight  is  an  incident 
to  the  ship,  and  must  from  its  nature  follow  it.  And  he  puts  an  instance 
of  a  voyage  to  the  West  Indies,  where  it  is  usual  to  stipulate  for  the 
freight  on  putting  the  goods  on  board.  He  then  supposes  that  the  ship 
is  lost  in  the  voyage,  and  that  the  goods  are  saved  in  part  or  in  whole ; 
and  concludes  that  the  ship  owner,  in  making  abandonment,  is  bound  to 
answer  to  the  underwriter  for  so  *much  of  the  freight  as  is  re-  p:jsQ^Q-i 
oeived.  A  stronger  mode  of  illustrating  his  opinion  that  the  ■-  -I 
freight  accompanies  the  ship  cannot  be  put.  Although  I  do  not  quote 
this  as  an  authority,  yet  it  is  satisfactory  to  know  that  my  opinion  con- 
curs not  only  with  that  of  other  judges,  but  also  with  that  of  foreign 
writers  upon  this  subject. 

HoLROYD,  J. — I  am  also  of  opinion  that  the  plaintiff  is  entitled  to 
recover,  and  I  would  adopt  the  same  line  of  argument  that  has  been  taken 
by  my  lord  and  my  brother  Abbott.  It  appears  to  me  that  when  the  ship- 
owner abandons  his  ship  to  the  underwriter,  the  latter  stands  in  all 
respects  as  to  future  benefit  in  place  of  the  owner.  The  underwriter  pays 
the  whole  loss,  and  in  consequence  becomes  quasi  owner  instead  of  the 
former  owner.  It  follows  as  a  consequence  of  abandoning  the  ship  that 
the  owner  divests  himself  of  his  right  to  freight,  which  is  incident  to  the 
ship,  and  the  same  becomes  vested  in  the  abandonee,  to  whom  it  is  com- 
petent to  possess  himself  of  the  ship,  and  if  she  should  be  unfreighted  to 
endeavour  to  obtain  for  her  a  freight.  And  if  the  ship  be  freighted,  yet, 
as  it  seems  to  me,  the  underwriter  is  not  bound  to  complete  the  voyage, 
because  the  rights  of  the  owners  of  the  goods  laden  on  board  are  personal, 
lying  in  contract  with  the  ship-owner,  and  not  running  with  the  ship  ; 
and  being  in  respect  of  a  personal  chattel,  an  action  lies  not  against  the 
underwriter,  but  against  the  owner  alone.  Put  the  case  of  a  voyage  from 
London  to  Madeira,  or  perhaps  the  West  Indies;  an  insurance  is  effected 
from  London  to  the  West  Indies,  with  leave  to  touch  at  Madeira ;  a  loss 
happens  before  the  ship  reaches  Madeira,  and  the  assured  abandons;  is 
not  the  underwriter  entitled  to  the  freight  if  he  carries  on  the  goods  to 
the  West  Indies  ?     I  apprehend  he  is ;  for  otherwise  it  would  follow  that 
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he  could  not  possess  himself  of  the  ship  until  her  return  home.  Upon 
these  grounds  it  appears  to  me  that  the  abandonee  becomes  entitled  imme- 
diately to  all  the  earnings  of  the  ship  as  a  consequence  of  the  abandon- 
ment. 

Judgment  for  the  plaintiff. 


_^„.,*I  I.— STEWART    V.     GREENOCK     MARINE 
l^^^i  INSURANCE   COMPANY. 

Jan.  13,  1846.— S.     8  D.  323.— Affirmed  house  of  lords,  Sept.  1,  1848.— 1  Mac- 
queen,  328. 

This  was  an  action  as  for  a  total  loss,  on  which  the  jury  returned  the 
following  verdict: — The  jury  "say,  upon  their  oath,  that  in  respect  of 
the  matters  proven  before  them,  they  find  for  the  pursuers,  in  respect 
that  the  Laurel  was  properly  abandoned  and  not  worth  repairing :  That 
her  damage  arose  from  her  coming  in  contact  with  an  iceberg,  and  also 
from  grounding  at  the  dock  at  Liverpool :  Also  find  that  the  ship  was 
perfectly  seaworthy;  reserving  for  the  decision  of  the  court,  the  point 
raised  by  the  defenders  of  their  title  to  a  proportion  of  the  freight :  Also 
find  that  the  vessel  was  a  total  loss,  irrespective  of  the  decayed  timber 
and  deficient  sails." 

The  freight  was  insured  for  £1500 ;  with  the  Scottish  Marine  Insur- 
ance Company  for  £1000,  and  with  the  Aberdeen  Marine  Insurance 
Company  for  £500,  these  being  also  the  companies  with  which  the  bal- 
ance of  the  insurance  upon  the  ship  was  effected,  and  who  agreed,  as 
stated  in  the  report,  6  D.  356,  that  the  issue  of  the  present  cause  should 
be  conclusive  also  with  them.  The  amount  of  freight  recovered  by  the 
owners  was  £1402,  2s.  2(1. 

The  judges  of  the  first  division  being  equally  divided  in  opinion  as  to 
whether  the  underwriters  on  the  vessel  were  entitled  to  the  freight 
recovered  by  the  owners,  the  other  judges  were  consulted,  when  the 
following  opinions  were  returned : — 

Lord  MoncSeifr — ^I  am  of  opinion  that  the  freight  belongs  to  the 
underwriters,  and  that  the  defenders  in  this  action  are  entitled  to  credit 
for  the  just  proportion  of  it,  corresponding  to  the  sums  in  the  two  policies 
sued  on,  in  settling  as  for  a  total  loss  under  these  policies. 

It  is  settled  by  the  verdict,  as  a  verdict  for  the  pursuers  affirmative  of 
the  question  in  the  issue,  that  in  terms  of  that  issue  the  ship  Laurel,  by 
and  through  the  injuries  she  sustained  at  the  two  dates  therein  specified, 
and  during  the  currency  of  the  policies,  became  a  wreck,  and  was  totally 
r*8451  '*'®*'  ^^  ^*  ^*  *^®  *same  time  ascertained  by  the  verdict,  that 
L  -I  this  result,  found  as  matter  of  fact,  and  therefore  to  be  taken  as 
matter  of  law,  is  brought  about  by  the  special  fact,  that  the  vessel,  though 
ultimately  brought  into  dock,  was  found  to  be  in  such  a  state,  in  conse- 
quence of  the  injuries  referred  to,  that  she  was  not  worth  repairing,  and 
was  properly  abandoned  by  the  owners  to  the  underwriters. 
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It  is  a  case,  then,  in  which  the  owners  have  been  found  entitled  to 
treat  the  vessel  as  a  total  loss,  produced  by  perils  of  the  sea  during  the 
currency  of  the  policies,  and  of  course  within  the  space  of  the  voyage 
insured,  and  on  that  footing  to  recover  the  full  sums  expressed  in  the 
policies  on  that  account,  subject  to  the  point  reserved  in  the  verdict; 
and  the  case  so  stands,  notwithstanding  that,  in  reality  and  on  the  face, 
of  the  verdict,  the  vessel,  or  the  timbers  and  tackle  which  composed  it, 
were  not  literally  lost  altogether,  but  were  ultimately  placed  in  dock  in 
the  port  of  discharge. 

There  can  be  no  doubt  of  the  legal  correctness  of  such  a  result  being 
established  by  the  verdict  of  a  jury,  assuming,  of  course,  that  the  evidence 
laid  before  them  was  sufficient  to  warrant  it;  and  it  has  not  been  objected 
to  in  this  case.  But  it  is  evident  that,  in  legal  effect,  it  is  not  an  actual, 
but  a  constructive  total  loss,  that  is  found  to  have  taken  place.  Though 
to  be  taken  in  the  question  of  insurance  as  a  total  loss,  there  is  something 
still  remaining  of  the  subject  of  the  insurance,  and  it  is  found  that  that 
was  properly  abandoned  or  given  up  by  the  owners  to  the  underwriters. 

Thus  it  is  a  case  of  constructive  total  loss,  which  entitles  the  owners  to 
abandon  or  surrender  the  subject  to  the  underwriters,  and  to  claim  upon 
the  policies  the  full  sums  stipulated,  as  in  the  event  of  total  loss.  This 
constructive  total  loss,  must,  I  apprehend,  as  matter  of  law,  and  does  as 
matter  of  fact  on  the  face  of  the  verdict,  arise  from  the  injuries  sustained 
by  the  vessel,  first  from  the  violent  contact  with  the  iceberg,  and  then, 
in  combination  with  that,  from  the  grounding  while  she  lay  outside  the 
dock.  It  was  by  these  facts,  occurring  before  the  completion  of  the 
voyage,  that  the  vessel  was  brought  into  that  state  of  wreck,  on  which 
the  jury  have  held  themselves  warranted  and  bound  to  find  that  she  was 
properly  abandoned  as  *a  total  loss  to  the  underwriters.  The  r^Ko^f.-! 
notice  of  abandonment,  though  not  absolutely  necessary  in  all  L  J 
cases,  was  in  this  case  at  least  a  proper,  and,  I  rather  think,  a  necessary 
measure,  to  certiorate  the  underwriters  of  the  resolution  of  the  owners,  as 
soon  as  the  facts  concerning  the  state  of  the  vessel,  which  have  been 
found  to  warrant  it,  could  be  ascertained,  in  order  that  the  underwriters 
might  be  aware  that  the  remains  of  her,  with  all  her  benefits,  though  in 
port,  lay  at  their  risk,  and  might  take  what  measures  for  their  own  pro- 
tection or  relief  they  might  think  proper.  But  it  is  not  the  notice  of 
abandonment  in  itself  that  is  at  all  the  cause  of  the  constructive  total 
loss.  The  cause  is  to  be  found  solely  in  the  two  events  specified  occur- 
ring prior  to  the  ship  being  placed  in  dock. 

For  it  is  scarcely  necessary  to  observe,  that  there  is  no  such  thing  as 
a  right  in  the  owners  to  abandon  the  ship,  and  claim  as  for  a  total  loss, 
unless  there  be  circumstances  occurring  during  the  course  of  the  vo;^age, 
which,  when  the  effect  of  them  comes  to  be  known,  justify  the  owners  in 
treating  the  vessel  as  a  total  loss.  Accordingly,  in  the  present  case,  the 
underwriters  tried  the  question  with  the  owners,  whether  there  were 
such  circumstances  in  the  voyage  of  the  Laurel,  and  in  her  condition 
produced  by  them,  as  to  warrant  the  abandonment,  and  render  it  just 
and  proper,  as  the  jury  have  found.  And  it  seems  to  me  to  follow  as  a 
necessary  consequence,  that  in  regard  to  any  ulterior  question  in  such  a 
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case  between  the  owners  and  the  underwriters,  it  is  not  the  time  of  giving 
notice  of  abandonment,  or  of  the  claim  for  a  total  loss,  that  is  to  be  looked 
to,  but  the  time  when  the  circumstances  occurred  which  warrant  and 
justify  such  abandonment  and  claim. 

There  may  be  abandonment  in  various  circumstances.  It  may  take 
jjlace  upon  the  capture  of  the  ship  by  an  enemy,  or  upon  an  embargo 
being  laid  on  her  by  the  sovereign  power  in  a  foreign  port,  in  both  of 
which  cases  the  issue  as  to  the  voyage  may  stand  in  a  degree  of  uncer- 
tainty. But  it  has  been  fully  decided  that,  on  receiving  information  of 
such  an  event,  the  owners  are  entitled  to  abandon  the  ship,  with  all  the 
chances  of  her  recovery,  to  the  underwriters,  and  to  receive  payment  of 
the  full  sum  insured. 

r*RA7n  Abandonment  may  also  take  place  where  the  ship  is  so 
L  J  *seriously  injured  by  accidents  of  the  sea  as  to  be  forced,  for  the 
safety  of  the  crew  or  cargo,  to  take  refuge  in  some  foreign  or  distant 
port,  and  is  there  found  to  have  sustained  such  serious  damage,  that,  on 
due  and  authentic  examination,  she  is  declared  to  be  either  incapable  of 
being  repaired  at  all,  so  as  to  prosecute  the  voyage,  or  to  be  only  capable 
of  being  repaired  at  an  expense  so  great,  that  it  would  exceed  her  value . 
when  repaired,  or  require  a  detention  which  would  defeat  the  object  of 
the  voyage  insured.  In  such  a  case  it  is  the  duty  of  the  shipmaster  to 
protest  regularly  for  the  interest  of  all  concerned,  and  specially  for  aban- 
donment to  the  underwriters ;  and  then  to  do  all  in  his  power,  with  the 
best  advice  and  assistance  he  can  obtain,  and  under  the  most  regular 
authority  he  may  find  in  the  place,  to  render  the  remains  of  the  vessel  as 
available  to  those  having  the  interest  as  he  possibly  can.  On  informa- 
tion being  received  of  such  a  state  of  things,  the  owners  are  entitled  to 
give  notice  of  abandonment  to  the  underwriters,  if  this  be  done  without 
undue  delay,  and  is  ultimately  found  to  be  justified  by  the  facts,  and 
therefore  to  claim  as  for  a  total  loss. 

But  abandonment,  in  the  legal  sense,  does  not  mean  literal  desertion 
of  the  ship,  or  even  necessarily  separation  of  the  master  and  crew  from 
her.  On  the  contrary,  in  all  the  cases  which  I  have  mentioned,  it  is  the 
duty  of  the  master  to  do  all  he  can  reasonably  to  adhere  to  the  vessel  for 
the  interest  of  the  underwriters,  and  if  possible  to  bring  her  home  to  the 
port  of  destination.  In  the  contingency  of  capture  there  is  a  chance  of 
recapture ;  and  it  so  happens,  that  in  the  case  which  touches  the  present 
question  most  closely,  that  of  Case  v.  Davidson,  the  ship  never  was  deserted 
by  the  master,  but,  on  the  contrary,  after  the  recapture,  was  brought  home 
in  safety  with  the  cargo,  which  was  the  very  event  which  gave  rise  to 
the  question  about  freight.  In  the  cases  which  arose  out  of  the  Russian 
embargo,  the  same  thing  took  place.  The  embargo  being  removed,  the 
ships  were  brought  home  by  the  masters.  And,  although  in  the  other 
case  of  the  condemnation  of  a  vessel  in  a  foreign  port  as  being  irrepara- 
ble, the  same  result  cannot  take  place,  the  master  is  not  justified  in  de- 
serting the  vessel,  but,  on  the  contrary,  must  do  all  he  can  to  bring  the 
wreck  or  remnant  of  her  to  the  best  account. 

r*8.181  "^  mistake,  in  not  observing  this  distinction  between  abandon- 
L        -I  ment  and  desertion,  seems  materially  to  affect  some  of  the  views 
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taken  of  the  present  case,  as  if  there  could  be  no  ease  of  abandonment 
to  involve  the  question  as  to  the  right  to  freight,  wherever  the  notice  is 
given  at  a  time  when  no  desertion  of  the  vessel  in  the  proper  sense  could 
take  place.  I  apprehend  this  to  be  a  misapprehension  of  the  nature  of 
legal  abandonment.  There  may  be  desertion  where  no  abandonment 
can  occur,  as  when  the  crew  are  forced  to  leave  a  ship  at  sea,  and  she 
sinks  immediately  after.  And  there  may  be  abandonment  receiving  full 
legal  effect,  where  there  has  been  no  desertion,  as  in  the  cases  already 
stated. 

The  present  case  is  different  in  its  circumstances  from  any  of  these  ; 
but  it  is  the  same  in  principle.  It  is  the  case  of  a,  ship  sustaining  great 
injury  at  sea,  on  the  voyage  insured,  but  by  great  exertion  of  the  master 
and  crew,  in  discharge  of  their  duty,  being  brought  into  the  port  of  des- 
tination, and  there  found  to  be  in  such  a  state  of  wreck  as  not  to  be 
worth  repairing,  and  therefore  to  be  properly  abandoned  to  the  under- 
writers. There  can  be  no  doubt,  that  in  such  a  state  of  circumstances, 
the  right  to  abandon  and  claim  total  loss  is  clear.  A  question  may 
sometimes  exist,  whether  notice  of  abandonment  is  strictly  necessary  to 
warrant  a  claim  for  total  loss,  as  in  Cambridge  v.  Anderton,  Park,  8th 
ed.  p.  375,  where  C.  J.  Abbott  put  the  case  as  of  a  vessel  reduced  to  a 
congeries  of  planks.  But  the  notice  of  abandonment,  if  found  to  be  jus- 
tified by  the  facts,  ascertains  conclusively  the  right  to  recover  as  for  a 
total  loss,  and  fixes  also,  I  apprehend,  the  claim  of  the  underwriters  to 
the  freight,  as  passing  to  them  with  the  ship. 

It  cannot  possibly  affect  this  question,  whether  the  circumstances 
which  produce  the  state  of  total  loss,  and  warrant  abandonment,  have 
taken  place  at  a  great  distance  from  the  port  of  discharge,  or  very  near 
to  it.  In  the  case  of  Allen,  &c.  v.  Sugrue,  8  Bar.  and  Cr.  561,  on  a 
time  policy,  the  ship  was  stranded  "  at  the  entrance  of  the  Hull  dock." 
She  was  valued  at  £2000  ;  and  it  was  proved  that  it  would  take  £1450 
to  repair  her,  and  that  when  repaired  she  would  not  have  been  worth 
that  sum.  It  was  held  to  be  a  total  loss  at  the  value  in  the  policy.  The 
proximity  to  port,  therefore,  does  not  alter  the  *nature  of  the  r*D  jq-i 
case,  as  a  case  of  total  loss  by  events  occuring  during  the  cur-  L  J 
rency  of  the  voyage  or  risk. 

The  question  thus  arises,  to  whom  shall  the  freight  belong,  where,  not- 
withstanding that  the  cargo  has  been  delivered  in  safety,  the  owners 
have  given  notice  of  abandonment  to  the  underwriters,  and  are  found 
entitled  to  payment  as  for  a  total  loss.  It  seems  to  me  that  the  very 
same  principle  must  apply  to  such  a  case,  which  decides  that  of  abandon- 
ment at  an  earlier  period,  where  events  occur  which  justify  that  measure 
before  the  freight  has  been  actually  earned.  In  abandoning  and  claim- 
ing a  total  loss,  the  owners  must  place  the  underwriters  in  the  precise 
position  in  which  they  themselves  were  at  the  time  when  the  circum- 
stances which  have  created  the  constructive  total  loss  took  place ;  and  if 
the  underwriters,  compelled  to  take  the  wreck  at  the  full  value  in  the 
policy,  are  entitled  to  be  placed  in  all  the  rights  of  the  owners  as  at  the 
date  of  the  events  which  rendered  such  abandonment  competent,  the 
freight  at  last  earned  through  the  exertions  of  the  master  and  crew, 
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working,  as  I  apprehend  they  must  be  held  to  be,  for  behoof  of  the 
underwriters,  must  be  considered  as  so  earned  for  the  underwriters,  as  a 
part  of  the  proceeds  of  the  vessel  or  her  remains  abandoned  to  them. 

The  principle  of  this  doctrine,  and  the  distinctions  necessary  to  be 
attended  to  in  applying  it,  appear  to  me  to  be  well  laid  down  and  ex- 
plained by  Serjeant  Marshall,  writing  in  his  third  edition,  after  all  the 
material  cases  in  the  English  courts  had  occurred.  The  important  pas- 
sage is  in  these  words  : — "  By  the  abandonment  of  a  ship,  according  to 
our  law,  as  I  understand  it,  the  insurer  becomes  the  legal  assignee  and 
owner,  and  from  that  time  is  liable  for  all  her  future  outgoings,  and  con- 
sequently entitled  to  all  her  future  earnings.  While  any  profit  can  be 
derived  to  the  insured  from  the  future  use  of  the  ship,  it  cannot  be 
deemed  a  total  loss ;  and  he  can  only  exercise  the  right  of  abandoning 
upon  the  presumption  in  law,  that  the  existing  circumstances  are  equi- 
valent to  a  total  loss.  Under  such  circumstances  the  owner  compels  the 
insurer  to  purchase  the  hope  of  salvage  for  the  full  value  insured,  and 
thereby  puts  him  into  his  place  for  all  chances,  favourable  or  otherwise." 
2  Marshall,  3d  ed.,  p.  613. 

r*Siim      *^*  ^*®        '^  thought  that  this  is  an  incautious  passage.     I 
L        -I  humbly  think  that  it  is  very  much  otherwise.    The  author  is  ex- 
plaining the  difference  between  the  law  of  England  and  the  law  of 
France  upon  this  subject.     By  the  latter,  the  underwriters  on  the  ship 
are  entitled  to  all  freight,  whether  already  earned  before  the  circum- 
stances occur  which  are  held  to  constitute  a  total  loss  and  to  warrant 
abanbonment,  or  after  such  events ;  whereas,  by  the  law  of  England, 
they  are  only  entitled  to  the  freight  to  be  earned  posterior  to  the  circum- 
stances which  create  total  loss  and  lead  to  abandonment.    And  it  is  with 
direct  reference  to  this  important  difference,  that  Mr.  Marshall  intro- 
duces the  passage  above  quoted,  in  which  he  means  to  lay  down,  and  in 
my  apprehension  does  lay  down  in  very  precise  terms,  the  state  of  the 
law  of  England  as  opposed  to  that  of  France.     For  it  is  very  plain,  that 
there  may  be  a  case  in  which  the  owners  will  have  a  clear  right  to 
freight  earned,  notwithstanding  that  the  ship  is  ultimately  found  to  be  a 
total  loss,  either  actually  or  constructively,  and  in  the  latter  case  legally 
abandoned  to  the  underwriters.     For  example,  there  may  be  freight 
completely  earned  on  an  outward  cargo,  delivered  while  the  ship  is  still 
perfectly  safe  and  entire ;  and  yet,  in  the  homeward  voyage  with  a  new 
cargo,  she  may  literally  become  a  total  loss,  or  by  capture  she  may  be 
constructively  lost ;  or  she  may  be  a  total  loss  by  embargo  before  sailing 
on  the  homeward  voyage ;  or  she  may  sustain  such  damage  as  may 
amount  to  a  total  loss  constructively,  although  she  may  ultimately  be 
brought  into  port.     In  any  such  cases,  there  can  be  no  principle  of  law 
or  equity  which  should  deprive  the  owners  of  the  freight  earned  upon 
the  outward  voyage ;  and  at  any  rate  the  law  of  England  does  not  admit 
any  such  principle.    But  the  freight  which  may  be  ultimately  earned  by 
means  of  the  ship,  after  the  occurrence  of  the  circumstances  which 
render  her  a  total  loss  in  law  and  warrant  abandonment,  is  in  a  very  dif- 
ferent situation.     According  to  the  doctrine  distinctly  laid  down  by 
Marshall,  and  further  explained  by  him  in  the  remainder  of  the  para- 
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graph,  that  belongs  to  the  underwriters,  to  whom  the  ship  with  all  her 
hazards  and  defects,  and  all  her  advantages,  is  from  that  time  transferred. 

That  it  is  not  the  date  of  the  notice  of  abandonment  that  is  *to  r:)tDKn-i 
be  looked  to  in  such  a  question,  is  evident  from  the  nature  of  ■-  J 
the  cases  in  which  abandonment  takes  place  as  upon  constructive  total 
loss.  When  a  ship  is  captured  by  an  enemy,  though  the  master  may 
protest  for  the  interest  of  his  owners,  no  notice  can  be  given  to  the 
underwriters,  until  the  owners  at  home  receive  information  of  the  event ; 
and  though  they  have  a  clear  right  instantly  to  give  notice  of  abandon- 
ment, it  may  happen  that  before  that  notice  of  abaindoment  has  been 
given,  the  ship  may,  unknown  to  the  owners,  have  been  recaptured,  and 
be  proceeding  on  her  voyage  to  earn  the  freight.  That  is  nearly  the 
precise  case  of  Case  v.  Davidson,  in  which  all  are  agreed  that  the  ques- 
tion, as  to  the  right  to  freight  earned  posterior  to  the  capture,  was  first 
determined  on  correct  principles.  Yet  it  might  happen  that  the  ship 
might  be  captured  while  outward  bound ;  upon  information  of  which 
fact,  abandonment  and  payment  as  for  a  total  loss  might  take  place ; 
although,  in  fact,  the  ship  might  have  been  recaptured,  the  outward 
voyage  completed,  and  the  freight  earned,  before  the  date  of  the  notice 
of  such  abandonment  to  the  underwriters.  In  such  a  case,  it  is  conceived 
to  be  clear,  that  the  ship  having  passed  to  the  underwriters  construc- 
tively as  a  total  loss,  at  the  date  of  the  capture,  the  freight  would  belong 
to  the  underwriters. 

And  so,  in  the  very  case  now  before  the  court,  the  owners  could  not, 
from  the  nature  of  the  thing,  be  in  possession  of  the  precise  facts  con- 
cerning the  wrecked  state  of  the  vessel  which  have  been  found  to  warrant 
abandonment,  until  she  was  actually  in  dock,  and  the  cargo  had  been 
delivered  out  of  her.  Nevertheless  it  is  a  case  of  total  loss,  by  perils  of 
the  sea  previously  incurred,  and  which  rendered  the  abandonment  just 
and  proper,  as  settled  by  the  verdict. 

This  subject  of  the  right  to  freight,  as  between  the  owners  and  under- 
writers, upon  abandonment  as  for  constructive  total  loss,  has  been  some- 
what perplexed  by  the  peculiarity  of  the  law  of  England,  in  permitting 
insurance  on  freight  by  separate  policies  from  these  upon  the  ship — in 
this  diflfering  from  the  French  law  and  that  of  most  other  countries.  The 
effect  has  been,  in  cases  of  abandonment,  to  raise  difficult  questions  be- 
tween the  interests  of  the  underwriters  on  the  ship,  and  those  of  the  un- 
derwriters on  freight.  Such  questions  arose  in  the  *cases  occa-  r*Qco-| 
sioned  by  the  Russian  embargo,  1  Park,  386.  I  know  not  whe-  L  J 
ther  I  take  a  right  estimate  of  those  cases.  But  as  far  as  I  can  presume 
to  judge,  from  a  view  of  all  the  English  judgments,  as  they  are  fully 
detailed  in  2  Marshall,  3d  edit.,  614,  and  in  the  last  edition  of  Park,  I 
should  say,  that  in  the  earlier  cases,  (apart  from  the  special  ground  of 
express  contract  between  the  owners  and  the  underwriters  on  freight,  on 
which  some  or  all  of  them  were  decided,)  the  correct  principle  of  judg- 
ment, more  lately  adopted,  had  not  been  clearly  apprehended.  That 
principle  seems  to  be,  that  in  any  question  concerning  total  loss  upon  the 
ship,  any  separate  insurance  on  freight  should  be  regarded  as  entirely 
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foreign  to  the  contract  of  insurance  on  the  ship,  as  between  the  owners 
and  the  underwriters  in  such  contract. 

This  seems  to  be  the  result  of  Mr.  Marshall's  commentary  on  all  those 
cases.  For  he  goes  on,  at  p.  614,  thus, — "  The  underwriters  upon  the 
ship  are  not  bound  to  take  notice  of  any  contract  for  freight,  or  the  in- 
surance of  it,  to  which  they  are  no  parties.  They  are  not  obliged  to 
acccept  a  qualified  abandonment;  and  an  unqualified  abandonment  must 
transfer  to  them  the  entire  property  with  all  its  incidents,  and  consequently 
there  cannot  be  an  abandonment  of  the  ship  and  freight  to  different  sets 
of  underwriters."  He  plainly  approves  of  the  French  rule,  which  does 
not  permit  any  separate  insurance  on  freight ;  and  he  adds, — "  And  the 
difficulties  which  arose  in  the  following  cases  sufficiently  show  the  in- 
consistency, not  to  say  the  absurdity  of  the  contrary  practice,  as  per- 
mitted in  this  country."  He  then  goes  through  the  cases  originating  in 
the  Bussian  embargo,  which  were  decided  on  express  contract  between 
the  underwriters  on  freight  and  the  owners,  without  touching  the  rights  of 
the  underwriters  on  the  ship ;  and  then  it  appears,  that  in  one  of  the  latest 
of  those  oases,  Sharp  v.  Gladstone,  Lord  EUenborough  had  come  to  see 
the  right  principle  for  the  decision  of  such  questions;  having  observed, 
"  That  after  an  abandonment  of  the  ship  to  the  underwriters  on  the  ship, 
he  had  great  difficulty  in  saying  that  the  assured  could  abandon  the 
freight,  which  seemed  to  follow  the  property  in  the  ship,  being  the  earn- 
ings made  by  the  subsequent  use  of  that  which  was  then  become  the 
r*8fmT  property  of  others,  to  another  *set  of  underwriters;  and,  as  a 
L  J  general  question,  he  desired  to  be  understood  as  giving  no  opin- 
ion upon  it."  But  that  precise  question  arose  soon  after  in  Case  v.  David- 
son, where  both  sets  of  underwriters  were  in  the  field,  and  abandonment 
had  been  made  to  each.  And  Lord  EUenborough  then,  declaring  that 
the  point  had  been  long  settled  in  his  mind,  with  the  concurrence  of 
Justice  Abbot  and  Justice  Holroyd,  (Mr.  Justice  Bayley,  evidently  im- 
pressed with  the  old  view,  dissenting,)  decided  that  the  underwriters  on 
the  ship  had  a  right  to  the  freight  earned  after  the  capture  and  abandon- 
ment, resting  his  judgment  "  on  this  simple  ground,  that  the  abandonee 
of  ship  has  all  the  rights  of  the  ship-owner  cast  upon  him,  by  the  ope- 
ration of  that  emphatic  word  in  the  law,  '  merchant  abandonment ;'  and 
being  BO  entitled,  he  has  a  right,  if  he  use  the  ship  for  completing  her 
voyage,  to  her  earnings,  as  against  all  the  world."  And  this  he  held, 
although  the  effect  might  be,  that  the  underwriter  on  freight  should 
lose  the  freight  abandoned  to  him. 

The  present  case  is  not  embarrassed  by  any  such  question  concerning 
a  separate  insurance  on  freight ;  because,  though  there  was  such  an  in- 
surance, there  could  be  no  abandonment  to  the  underwriters  on  freight, 
seeing  that  the  loss  was  not  known  till  the  voyage  was  completed  and  the 
cargo  delivered.  If  it  had  been  otherwise,  the  underwriters  on  ship 
would  still  have  been  entitled  to  the  freight ;  and  it  would  be  singular, 
if,  where  no  such  difficulty  occurs,  and  the  owners  themselves  receive 
the  freight,  it  should  not  belong  to  the  underwriters  on  the  ship,  after 
the  owners  have  abandoned  the  ship  to  them,  and  have  been  found  en- 
titled to  treat  her  as  a  total  loss. 
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But,  indeed,  when  the  progress  and  the  present  state  of  the  law  on 
the  subject  are  rightly  understood,  the  present  case  is  reduced  to  a  Tery 
narrow  point.  If  the  injury  which  the  vessel  received  when  struck  by 
the  iceberg  had  been  thought  at  the  time  to  be  so  great  as  to  render  it 
probable  that  she  would  became  a  total  loss,  and  the  owners,  receiving 
information  of  that  state  of  things  before  the  vessel  reached  Liverpool, 
had  given  notice  of  abandonment ;  and  if,  notwithstanding  her  being 
ultimately  brought  into  port,  the  state  to  which  she  was  reduced  had 
been  found  to  be  suflScient  to  justify  that  measure;  *there  cannot  r*QK4-i 
be  a  doubt,  upon  the  authorities,  that  the  underwriters,  on  pay-  L  J 
ing  as  for  a  total  loss,  would  have  had  right  to  the  freight.  Again,  if, 
after  the  ship  had  been  brought  to  the  neighbourhood  of  Liverpool,  and 
had  sustained  a  second  injury,  the  owners  had  had  the  means  of  then 
ascertaining  the  state  of  wreck  in  which  she  was,  without  giving  up  the 
hope  of  bringing  her  into  port  with  the  cargo ;  and  if  they  had  their  given 
notice  of  abandonment,  the  same  result  must  inevitably  have  followed. 
But,  as  it  cannot  make  the  least  difference  whether  the  mischief  takes 
place  at  a  great  distance,  or  at  a  small  distance,  or  very  near,  or  close 
to  the  port  of  discharge,  it  is  plain  that,  in  the  actual  case  which  occurred, 
of  the  shock  of  the  iceberg  and  the  subsequent  grounding  outside  the 
dock,  if  the  owners  could  have  had  sufficient  knowledge  of  the  extent  of 
the  injuries  to  enable  them  on  that  day,  while  she  lay  on  the  outside  of 
the  dock,  to  give  notice  of  abandonment,  and  if  that  notice  had  afterwards 
been  found  to  be  right,  the  freight  must  unquestionably  have  belonged 
to  the  underwriters.  But  they  could  not  in  the  circumstances,  possess 
such  knowledge,  and  they  would  have  exposed  themselves  to  the  hazard 
of  such  an  abandonment  being  found  to  be  unwarranted,  if  they  had 
attempted  to  do  so.  They,  therefore,  and  their  master  and  crew,  only 
did  their  duty  to  all  concerned  in  bringing  the  vessel  into  dock,  discharg- 
ing the  cargo,  protesting  in  due  form,  obtaining  a  survey,  and  then, 
when  the  facts  were  ascertained,  giving  the  notice  of  abandonment  to  the 
underwriters.  This  was  done  without  any  loss  of  time.  But  it  is  still 
certain  that,  by  the  exertions  made  both  before  and  after  the  last  occur- 
rence, the  vessel,  such  as  it  was,  was  used  successfully  to  the  purpose  of 
earning  the  freight,  by  saving  the  cargo  and  delivering  it. 

Now,  as  I  understand  the  matter,  it  is  only  because  of  the  recency  of 
the  occurrence  of  the  last  injury  on  the  outside  of  the  dock,  and  because, 
from  the  nature  of  the  case,  the  vessel  was  brought  into  the  dock  before 
any  abandonment  could  with  propriety  take  place,  that  this  case  can  be  said 
to  be  at  all  different  from  any  of  those  in  which  the  right  of  the  under- 
writers to  the  freight  would  be  unquestionable.  But  to  say  that,  because 
the  freight  is  actually  earned,  although  after  all  the  ^mischiefs  r^ocRn 
within  the  policy  which  have  rendered  the  ship  a  total  loss,  before  L  -I 
it  was  possible  for  the  owners  to  abandon,  the  abandonment,  though 
sustained  and  found  to  be  just  and  proper,  shall  not  have  the  effect  of 
carrying  the  freight  to  the  underwriters,  appears  to  me  to  be  contrary  to 
the  sound  principles  which  have  at  last  been  established  for  the  govern- 
ment of  all  such  cases.  The  owners  claim  and  are  to  obtain  the  full  value 
of  their  ship  as  a  total  loss.     But  in  the  meantime  the  freight  has  been 
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earned  in  that  voyage,  by  the  events  of  which,  from  perils  of  the  sea,  the 
ship  has  perished  constructively,  and  become  the  property  of  the  under- 
writers. I  am  of  opinion,  that  thereby  the  vessel  stands  transferred  to 
the  underwriters,  with  all  her  defects,  but  also  with  all  her  advantages, 
as  at  the  moment  when  the  last  occurrence,  took  place,  before  she  came 
from  the  voyage  into  the  dock  at  Liverpool ;  and  therefore  that  the  freight, 
however  it  might  in  fact  be  received  by  the  owners,  belongs  of  right  to 
the  underwriters. 

Lords  Jtjstice-Cleek,  Medwtn,  and  Kobertson. — We  concur  in  the 
opinion  of  Lord  Moncrieff. 

Lord  "Wood. — I  have  from  the  first  always  felt  this  case  to  be  one 
attended  with  diflElculty,  which  has  been  increased  by  the  consideration 
of  Lord  Ivory's  opinion.  But  after  giving  every  attention  to  all  that  is 
there  very  forcibly  stated,  I  still  adhere  to  the  view  I  originally  took  of 
the  question  at  issue,  which  is  most  clearly  and  satisfactorily  explained 
in  the  opinion  of  Lord  Moncrieff.  I  continue  to  think  that  that  view  is 
the  sound  one,  and  that  the  authorities  referred  to  by  Lord  Moncrieff  (to 
whose  opinion  I  have  nothing  to  add)  apply  in  principle  to  the  circum- 
stances which  here  present  themselves.  Having  regard  to  these  autho- 
rities, I  do  not  find  sufficient  ground  for  holding  that,  in  this  case,  the 
defenders  have  not  a  good  claim  to  a  proportion  of  the  freight  effeiring 
to  the  sums  insured  by  them,  and  that  the  freight  belongs  to  the  owners 
of  the  ship,  and  not  to  the  underwriters  on  the  ship.  On  the  contrary, 
I  am  of  opinion  that  the  freight  belongs  to  the  underwriters,  and  that 
P^o,f.-i  they— or  at  least  those  of  them  who  are  insurers  of  the  ship,  and 
L  J  not  *also  of  the  freight — are  entitled  to  credit  for  a  just  propor- 
tion of  the  freight,  corresponding  to  the  sums  contained  in  the  policies 
effected  with  them,  in  settling  as  for  a  total  loss  under  the  policies. 

Lord  Ivory. — I  am  of  opinion  that,  in  the  circumstances  of  the  present 
case,  the  underwriters  are  not  entitled  to  retain  or  take  credit  for  any 
part  of  the  freight,  and  that,  under  the  verdict,  they  are  bound  to  settle 
as  for  a  total  loss,  leaving  the  freight  to  be  recovered  by  the  owners. 

In  order  to  arrive  at  this  conclusion,  it  is  not  necessary  to  call  in  ques- 
tion the  rule,  that  abandonment  of  the  ship  carries  with  it,  as  a  necessary 
and  inseparable  incident,  the  freight  or  other  earnings  made  by  use  of 
the  ship  subsequent  to  abandonment.  So  far  the  parties  are  themselves 
agreed.  And  the  point  stands  definitively  settled  by  the  judgment  of 
the  English  courts  in  Davidson  v.'  Case,  which  followed  a  long  train  of 
other  decisions,  all  pointing  towards  the  same  result ;  and  the  authority 
of  which,  as  equally  binding  in  the  Scotch  courts,  is  not  to  be  disputedj 
seeing,  as  Lord  Eldon  has  well  observed,  that,  "  On  a  subject  of  this 
importance  it  was  impossible  to  leave  the  law  in  such  a  state,  that  what 
was  a  good  decision  in  the  one  country  should  be  bad  in  the  other, — 
where  the  decisions  on  this  question  of  mercantile  law  ought  in  both 
countries  to  be  the  same."  Kobertson,  Forsyth,  &  Co.,  cited  1  Bell's 
Com.  609. 

But  it  is  of  importance  in  applying  the  rule  not  to  lose  sight  of  the 
ground  on  whch  it  rests.  And  this  I  collect  from  the  authorities  simply 
to  be — "  that  abandonment  is  equivalent  to  a  sale  of  the  ship,"  (per  Lord 
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Tenterden  in  Davidson  v.  Case)  — being  "but  a  diflFerent  term  for  assign- 
ment, and  the  same  in  effect ;  (per  Dallas,  C.  J.,  Davidson  v.  Case) — 
and  therefore,  that,  as  "in  every  other  case  of  transfer  the  freight  follows 
the  assignment,"  so  in  abandonment,  as  one  of  the  known  forms  of  assign- 
ment, the  like  result  must  hold,  (per  Eund.;) — ^it  being  settled  law, 
"  that  freight  follows  as  an  incident  the  property  of  the  ship,"  (per  Lord 
Ellenborough,  Davidson  v.  Case,)  under  whatever  mode — of  dispositive 
conveyance  or  its  equivalents — that  property  itself  comes  to  be  passed. 

*The  essential  characteristic  of  the  rule  may,  in  short,  be  r:(.QC7-i 
summed  up,  as  indeed  it  has  frequently  been,  in  a  single  word,  L  -I 
— "  The  freight  runs  with  the  ship."  And,  consequently,  whoever 
acquires  a  title  to  the  ship,  acquires  thereby,  as  its  inseparable  concomi- 
tant, a  title  to  all  freight  subsequently  earned  by  the  ship ;  such  freight 
being  «  derived  out  of  the  use  of  the  ship,"  which  is  his  property. 

Such  being  the  true  definition  and  undoubted  principle  of  the  rule,  it 
cannot  help  suggesting  itself  at  the  very  starting,  that  it  is  inherently, 
and  in  its  whole  nature  and  essence,  rested  on  technical,  rather  than 
upon  equitable  considerations.  It  is  a  rule  of  conveyancing,  not  one 
which  has  its  roots  in  the  proper  justice  or  equities  of  the  case.  Its 
result  depends  altogether  on  the  legal  working  of  the  mere  act  or  instru- 
ment by  which  the  ship  is  transferred,  casting  perhaps  too  much  aside 
every  consideration  but  what  immediately  connects  with  this  exclusive 
view  of  the  case. 

Were  the  question  still  open,  therefore,  or  were  it  expedient  in  a  mat- 
ter so  closely  affecting  the  law-merchant,  that  this  court,  as  a  purely  Scots 
tribunal,  exercising  a  mixed  jurisdiction  both  of  law  and  equity,  should, 
(as  in  mere  competency  it  might,)  proceed  to  deal  with  the  question  upon 
that  footing,  without  regard  to  what  has  been  decided  in  the  other  end 
of  the  island, — I  do  not  know  but  that,  looking  to  the  universal  practice, 
by  which  separate  insurances  upon  ship  and  freight  (as  constituting  dis- 
tinct insurable  interests  and  properties)  have  so  long  been  recognized  and 
given  effect  to,  the  views  which,  in  Case  v.  Davidson,  were  unsuccessfully 
contended  for  by  Mr.  Justice  Bayley,  are  not  the  most  consonant  after 
all,  both  with  the  substantial  justice  of  the  case,  and  the  real  and  under- 
stood intentions  of  the  parties.  For  it  does  not  seem  a  little  inconsistent, 
to  say  the  least,  that  a  merchant,  having  a  property  in  his  ship  to  the 
value,  suppose,  of  £6000 — and  a  separate  property  in  the  freight  of  that 
ship,  to  the  value,  suppose,  of  £4000  more — shall  be  encouraged,  and  at 
all  events  permitted  by  the  law,  to  insure  to  the  full  extent  of  both,  as 
constituting  two  distinct  legal  interests,  and  as  such  separately  insurable 
— and  yet  when  a  total  loss  of  both,  in  the  sense  of  law,  takes  place  under 
circumstances  which  render  an  abandonment  necessary,  *to  tell  r:fDCD-i 
him  (in  case  of  the  vessel's  being  subsequently  recovered  and  L  J 
earning  her  freight)  that  he  can  only  recover  on  the  ship,  and  that  he 
must  be  an  absolute  loser  to  the  whole  amount  of  the  freight,  inasmuch 
as  the  legal  assignment,  operated  by  the  abandonment  of  the  ship,  must 
necessarily  carry  along  with  it  to  the  underwriter  on  the  ship  the  freight 
as  its  incident;  thus  practically  forfeiting  to  him  all  benefit  under  his 
insurance  upon  freight,  though  confessedly  a  lawful  insurance, — and 
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ipso  facto  annihilating,  to  the  extent  of  £4000,  what  the  law  had  pre- 
viously recognized  as  an  undoubted  and  available  property  in  his  person. 

As  already  intimated,  however,  I  do  not  think  that  this  court  ought, 
or  that  it  can,  with  any  propriety  or  expediency,  now  attempt  to  go  back 
upon  the  English  authorities  as  ultimately  settled  in  Davidson  v.  Case. 
But  this  much,  I  think,  we  are  entitled  and  called  upon  to  do — not  to 
extend  the  operation  of  the  authorities,  or  give  effect  to  the  highly 
rigorous  and  technical  rule  of  construction  on  which  they  depend, — 
beyond  the  strictest  limits  of  the  matters  actually  decided.  So  far  as 
precisely  the  same  species  facti  may  again  occur,  it  will  be  right  to  follow 
what  is  thus  matter  of  express  precedent.  But  beyond  this — where,  for 
instance,  there  is  a  material  variance  in  the  facts — and  more  especially 
where  the  case  cannot  be  brought  within  the  supposed  rule,  without 
operating  substantial  injustice  between  the  parties,  and  putting  a  con- 
struction upon  their  meaning  and  intent,  which,  in  the  circumstances, 
no  reasonable  person  would  believe  to  be  either  natural  or  probable, — the 
inclination  of  the  court  should,  it  is  thought,  be  rather  towards  restrain- 
ing than  extending  such  an  authority. 

Now,  the  species  fdcti  in  the  present  case  is,  in  many  respects,  and 
these  most  material  and  important,  not  at  all  the  same  as  in  the  English 
cases. 

1.  In  the  outset,  I  must  notice  one  very  striking  feature  of  distinction 
which  has  not  been  touched  on  in  the  pleadings,  viz.,  that,  as  regards 
certain  of  the  underwriters — who  have  "agreed  that  the  issue  of  this 
cause  should  be  conclusive  also  with  them" —  they  stand  not  as  insurers 
of  the  ship  merely,  but  as  insurers  also  of  the  freight. 
P^QKQ-i  *This  is  the  case — 1,  with  the  Scottish  Marine  Insurance 
L  J  Company,  which,  besides  its  insurance  on  the  ship,  has  also  an 
insurance  of  £1000  on  the  freight ;  and  2,  with  the  Aberdeen  Marine 
Insurance  Company,  which,  besides  it  insurance  on  the  ship,  has,  in  like 
manner,  a  further  insurance  on  the  freight  for  £500. 

It  is  very  true,. that,  neither  of  these  companies  being  properly  parties 
to  the  present  action,  it  may  not  be  competent  for  the  court  to  pronounce 
a  substantive  judgment  disposing  of  their  case.  But,  on  the  other  hand, 
if  the  court  shall  be  of  opinion,  that  the  specialty  just  adverted  to  makes 
a  material  difference  between  their  situation  and  that  of  the  Greenock 
Insurance  Company,  who  alone  are  in  court  as  defenders,  it  would  seem 
proper  to  save  their  rights  in  this  respect,  by  inserting  some  reservation 
in  the  judgment;  otherwise,  under  the  agreement  to  hold  "the  issue  of 
this  cause  conclusive  also  with  them,"  that  judgment  may  be  made  to 
carry  further  than  justice  or  a  sound  construction  would  permit. 

Be  this,  however,  as  it  may,  just  suppose  that  the  Greenock  Insurance 
Company  had  stood  in  the  same  predicament, — as  insurers,  that  is  to 
say,  on  both  ship  and  freight, — and  then  observe  how,  even  according 
to  the  English  authorities,  the  case  would  have  stood. 

The  difficulties  that  could  not  fail  practically  to  arise  from  the  judg- 
ment in  Davidson  v.  Case,  in  the  extrication  of  questions  between  insurers 
and  insured,  where  there  were  separate  insurances  on  ship  and  freight, 
were  anticipated,  and  adverted  to  even  in  the  very  act  of  pronouncing 
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that  judgment ;  and  a  method  was  suggested  for  ohviating  them.  What 
was  this  method  ?  It  was  just,  as  in  the  case  supposed,  to  include  ship 
and  freight  together  as  the  subject  of  insurance.  "Nor  will  the  decision 
lead  to  any  difficulty  in  future,"  observes  Chief-Justice  Dallas,  "  as  ship 
and  freight  may  be  made  the  subject  of  one  and  the  same  insurance." 
And  to  the  same  effect,  resuming  all  the  authorities  on  this  head,  an 
American  writer,  Mr.  Benecke,  in  his  Treatise  on  the  Principles  of  In- 
demnity, p.  57,  says, — « that  the  practice  of  insuring  ship  and  freight 
separately  is  attended  with  many  difficulties;  and  that  the  best  if  not  the 
only  way  to  obviate  them,  and  to  put  the  owner,  *under  all  cir-  r;(cQcn-i 
oumstances,  in  the  same  situation  in  which  he  would  have  been  L  -I 
in  case  of  a  safe  arrival,  would  be,  to  insure  the  ship  and  freight  jointly, 
as  one  individual  risk  in  the  same  policy." 

It  may,  therefore,  I  think,  be  assumed,  that  if,  instead  of  there  being 
separate  insurances  on  ship  and  freight  with  different  underwriters,  the 
species  facti  in  Davidson  v.  Case  had  been  (as  to  a  certain  extent  it  is 
here)  an  insurance  on  both  ship  and  freight  with  the  same  underwriters, 
a  directly  opposite  judgment  would  have  been  pronounced.  But  if  so, 
how  very  subtle,  and  altogether  technical,  does  the  ground  of  judgment 
come  to  be ;  and  how  cautiously  and  anxiously  ought  a  court  to  scrutinize 
the  whole  particulars  of  any  fresh  case,  before  consenting  on  such  a 
narrow  ground,  to  defeat  what,  after  all,  by  the  very  niceness  of  the 
distinctions  taken,  appears  to  be  recognised  as  constituting  the  substan- 
tial justice  and  equity  of  the  question. 

2.  In  the  next  place,  it  must  be  kept  in  mind  that  in  Davidson  v. 
Case,  as,  indeed,  in  each  and  all  of  the  other  English  authorities,  not 
only  was  there  an  express  abandonment  of  the  ship,  but  the  species /acti 
was  such,  that,  without  abandonment,  there  could  have  been  no  claim 
maintained  on  the  part  of  the  insured  as  for  a  total  loss.  Whereas,  in 
the  present  question,  both  parties  are  agreed  that  there  was,  indepen- 
dently of  abandonment,  what  the  law  of  itself  would  consider  and  deal 
with  as  a'total  loss;  so  that,  truly  the  circumstances  of  the  case  are  such 
that  to  entitle  the  insured  to  recover,  no  abandonment  at  all  was  required. 

Nothing  can  be  more  unqualified  and  express  than  the  language  held 
by  the  underwriters  themselves  on  this  head.  They  admit  generally, 
"  that  where  a  ship  is  so  much  injured  by  perils  of  the  sea  as  not  to  be 
repairable  at  all,  or  not  repairable  without  an  expense  exceeding  her 
value  when  repaired,  the  assured  may  recover  for  a  total  loss,  without 
giving  notice  of  abandonment."  Again,  with  more  specific  reference  to 
the  case  in  hand,  "the  defenders  adopt  the  same  view  with  the  pursuers 
as  to  the  letter  of  the  1st  September.  They  hold,  that  from  the  extent 
of  the  injury  received,  as  afterwards  ascertained  by  the  evidence,  no 
notice  of  abandonment  required  *to  be  made ;  that  the  insured  rM<ogi -• 
might  have  claimed  at  any  time  for  a  total  loss."  And  accord-  *-  J 
ingly,  the  claim  for  freight  is  not  put  upon  the  abandonment  by  the 
owners.  It  is  put,  and  solely  put,  "in  respect  of  the  claim  made  by 
the  pursuers  for  a  total  loss  under  the  policy." 

I  am  aware  that  the  jury  have  found  by  their  verdict,  "  that  the  Laurel 
was  properly  abandoned ;"  and  that  consequently  it  may  be  said,  it  is  to  the 
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species  facti  so  found,  and  not  to  the  argument  of  the  parties  on  either 
side,  that  the  court  ought  to  look.  Even  in  that  view  it  would  still  be, 
in  my  opinion,  a  most  important  consideration,  whether  in  the  circum- 
stances the  abandonment  was  in  itself  an  essential  and  necessary  proceed- 
ing ;  or  whether,  on  the  contrary,  the  claim  of  the  insured  would  not, 
on  its  own  strength  otherwise,  have  stood  equally  good  although  there 
had  been  no  abandonment.  But  the  finding  of  the  jury  is  not  simply 
that  "  the  Laurel  was  properly  abandoned,"  but  that  she  was  «  properly 
abandoned,  and  not  worth  repairing  j"  or,  as  it  is  expressed  in  another 
part  of  the  verdict,  "  that  the  vessel  was  a  total  loss."  From  all  this  it 
is  humbly  thought  the  substance  and  true  reading  of  the  verdict  really 
comes  to  be — not  that  there  was  an  abandonment  in  that  peculiar  sense 
in  which  the  law  insists  upon  such  an,  act  as  an  essential  and  indispen- 
sable proceeding,  and  without  which  no  claim,  on  the  part  of  the  insured, 
would  lie — ^but  rather  that  the  vessel  had  de  facto  sustained  such  damage 
as  to  have  become  "a  total  loss,"  because  "not  worth  repairing," — a 
state  of  matters  in  which  abandonment,  in  the  proper  legal  sense,  was 
superfluous  and  unnecessary — thus  bringing  the  case  precisely  within 
the  category  of  which  Cambridge  v.  Anderton,  2  B.  and  C.  691 ;  Allen  v. 
Sugrue,  8  13.  and  C.  561 ;  and  (still  more  recently)  Manning  v.  Irving, 
1  Mann,  and  Gr.  168,  (New  Series,)  are  examples ;  and  the  result  of 
which  has  been  to  settle  that  most  important  rule  of  law, — that  "  where 
the  damage  sustained  makes  the  loss  a  total  loss,  it  is  unnecessary  to 
give  notice  of  abandonment." — (Per  Holroyd,  J.,  in  Cambridge,  supra.) 

Where  both  the  parties  have  concurred  in  putting  this  construction 
upon  the  verdict,  and  have  accordingly  conducted  their  whole  argument 
r*Sfi5>l  ^PO''  ^^^^  footing)  I  should  be  disposed  *to  hesitate  before  rest- 
L  -I  ing  the  ground  of  judgment  on  a  different  basis.  But  I  will  con- 
sider the  question  in  both  points  of  view,  and,  before  concluding,  deal 
with  the  case  not  only  as  one  in  which  the  claim  of  the  insured  is  rested 
on  the  mere  fact  of  a  total  loss  under  the  policy  without  the  aid  of 
abandonment,  but  also  as  one  in  which  the  tender  of  abandonrfent  made 
in  "  the  letter  of  the  1st  September,"  is  to  be  taken  as  an  element. 

It  is  to  the  first  of  those  points  of  view  that  I  at  present  address 
myself.  And  assuming,  therefore,  according  to  the  express  admission 
of  the  underwriters  themselves,  that  the  claim  of  the  insured  is  to  be 
treated  as  "  not  put  upon  the  abandonment,"  but  as  resting  solely  and 
entirely  on  the  fact  of  "  a  total  loss  under  the  policy ;"  in  other  words, 
upon  the  footing  that,  in  point  of  fact,  there  was  no  abandonment,  or 
that,  in  point  of  law,  none  was  required,  it  is  impossible,  I  think,  to 
avoid  the  force  of  the  following  considerations  : — 

In  the  first  place,  the  present  case  comes  thus  to  differ  toto  coelo  from 
any  of  those  hitherto  decided  ;  the  English  judgments  having  one  and 
all  been  pronounced  in  cases  where  abandonment  was  indispensable,  and 
where  accordingly  there  had  not  only  been  an  express  abandonment,  but 
an  equally  express  acceptance  of  that  abandonment. 

In  the  next  place,  not  only  is  the  question,  in  this  view  of  it,  left 
without  precedent,  but  the  very  principle  on  which  the  English  autho- 
rities rest,  ceases  to  have  application.    For  what  is  that  principle  ?  It  is, 
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as  has  been  seen,  that  abandonment  is  tantamount  to  a  sale  or  assign- 
ment,— that  it  is  an  act  of  transfer  operating  all  the  usual  effects  of  a 
positive  deed  of  conveyance ;  and  that,  as  every  other  mode  of  transfer 
is  available  to  pass  the  property  of  the  ship  with  its  incidents,  so  the 
law  can  recognise  no  distinction  in  this  respect,  in  the  case  of  a  transfer 
operated  by  abandonment.  But,  if  such  be  the  principle,  how  can  it 
possibly  be  applied  to  a  case  which,  ex  hypothesi,  is  "  not  put  upon 
abandonment  ?"  If,  according  to  Lord  EUenborough,  the  law,  "  rests  on 
this  simple  ground,  that  the  abandonee  of  ship  has  all  the  rights  of  the 
ship-owner  cast  upon  him  by  the  operation  of  that  emphatic  word  in  the 
law,  '  merchant-abandonment,'  "  does  it  not,  on  the  contrary,  follow,  that 
so  long  as  there  has  been  no  abandonment  there  can  be  no  abandonee  j 
*and  consequently,  that  without  abandonment  there  can  be  no  rj(cof»q-i 
termini  habiles  for  that  constructive  passing  of  the  property,  L  J 
which  the  law  has  never  yet  inferred  but  from  the  operation  of  abandon- 
ment ? 

3.  But,  say  the  defenders,  (still  dealing  with  the  question  as  one  in 
which,  as  the  case  is  put,  there  has  been  no  abandonment,  in  the  sense  of 
a  technical  essential,^  "  the  claim  for  total  loss  made  by  the  pursuers  im- 
plies a  transfer  to  the  underwriters  of  all  that  remained  of  the  ship,  as  from 
the  date  at  which  such  loss  became  total ;  express  abandonment  having 
"  no  effect  in  transferring  the  property  of  the  vessel  to  the  insurers 
beyond  what  the  law  would  have  implied  without  it,  from  the  claim  for 
total  loss  being  made.  What  the  notice  effects  in  the  case  of  dubious 
risks,  the  law  itself  implies  in  the  case  of  palpable  and  unquestionable 
total  loss." 

In  the  very  large  sense,  and  to  the  extended  effect  here  contended  for, 
there  is  more  than  one  very  serious  fallacy  involved  in  these  proposi- 
tions. 

It  is  true  that  the  insured  cannot  claim  for  a  total  loss,  any  more  than 
he  can  abandon  in  cases  where  abandonment  is  necessary,  without  a 
complete  derelinquishment  in  favour  of  the  underwriter  of  his  proprietary 
rights  in  all  that  remains  of  his  lost  or  abandoned  vessel.  He  cannot, 
that  is  to  say,  both  retain  the  ipsum  corpus,  or  what  still  exists  of  it, 
and  at  the  same  time  insist  for  indemnity  to  the  full  original  value  under 
his  insurance,  as  if  no  shred  of  it  was  yet  to  the  fore.  But  this  goes 
but  a  short  way  to  solve  the  real  question  at  issue. 

For  (1.)  there  is  a  vast  distinction,  and  one  clearly  recognised  in  law, 
between  the  two  cases,  where  abandonment  is  necessary,  and  wher&it  is 
not ;  and,  as  might  be  presumed,  there  is  not  a  less  strongly  marked  dis- 
tinction between  the  legal  consequences  of  the  two  cases.  "  Abandon- 
ment," to  use  once  more  Lord  Ellenborough's  words,  "  is  no  other  than 
the  assurer's  election  to  convert  a  dubious  risk  into  a  total  loss.  He 
compels  the  underwriter,  under  this  disadvantage,  to  purchase  the  pro- 
perty for  the  full  value  insured,  and  thereby  puts  him  into  his  place  for 
all  chances  favourable  or  otherwise.  The  chance  of  freight  is  one 
ground  of  the  calculation  made  by  the  assured  at  the  time,  in  consider- 
ing whether  or  not  he  will  *abandon."  "  Nor  is  it  reasonable  r*op^-, 
or  just  that  the  underwriter  on  the  ship,  who,  in  addition  to  pay-  L        J 
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ing  the  full  value  of  it  as  for  a  total  loss,  incurs  the  expense  and  risk  of 
all  future  contingencies  and  dangers,  should  not  be  entitled  as  well  to 
the  earnings  of  the  ship."  In  other  words,  wherever  the  circumstances 
of  the  case  are  such  as  to  call  for  abandonment,  the  transaction  or  con- 
tract between  the  insured  and  underwriter  is  one  substantially  of  hazard. 
It  as  yet  doubtful  whether  there  either  has  been,  or  in  the  event  will 
be  a  "  total  loss."  The  matter  is,  on  both  sides,  one  of  "  dubious  risk." 
And  this  "  risk"  is  such  as  to  entitle  the  insured  to  throw  it  over  on  the 
underwriter's  shoulders,  "  for  all  chances,  favourable  or  otherwise." 
Accordingly,  if  he  do  so  throw  it  over,  from  that  moment  the  property 
changes  hands,  and  "  all  future  contingencies  and  dangers"  pass  with  it 
to  the  underwriter.  But  nothing  in  the  least  degree  approaching  in 
similitude  to  this  occurs,  or  can  occur,  upon  a  claim  as  for  an  absolute 
and  known  total  loss.  There  is  then  no  longer  any  "  dubious  risk"  to 
be  "  converted"  on  either  side ;  nor  any  « future  contingencies  and 
dangers,"  or  "  chances,  favourable  or  otherwise,"  to  be  dealt  with.  It 
is  not  va  forma  specifica  as  a  ship,  but  as  a  wreck,  expressly  admitted 
or  proved  to  be  such,  that  anything  remains.  All  question  as  to  the 
vessel's  future  earnings,  whether  in  the  shape  of  freight  or  otherwise,  is 
excluded  by  the  very  condition  of  the  case  as  one  of  "  total  loss."  For 
as  long  as  "  any  profit  can  be  derived  to  the  insured  from  the  future  use 
of  the  ship,  it  cannot  be  deemed  a  total  loss ;  and  he  can  only  exercise 
the  right  of  abandoning  upon  the  presumption  in  law  that  the  existing 
circumstances  are  equivalent  to  a  total  loss." 

(2.)  And  so,  in  like  manner,  as  regards  the  time  when  an  abandon- 
ment must  be  made — and  the  time,  on  the  contrary,  within  which  the 
insured  may  bring  his  claim  as  for  a  total  loss,  independently  of  abandon- 
ment— the  differences  between  the  two  cases  are  not  less  important.  If 
he  be  to  abandon  he  must  exercise  his  privilege  "  within  a  reasonable 
time  after  he  receives  intelligence  of  the  accident,"  Park,  373.  In  other 
words,  he  must  at  once  elect — whether  himself  to  continue  proprietor, 
exposed,  as  he  then  must  be,  to  all  "  chances,  favourable  or  otherwise," — 
P^of  c-i  or  whether  to  pass  the  property  *to  the  underwriter,  on  whose 
L  -I  shoulders  would,  in  that  event,  be  laid  the  whole  burden  of 
future  contingencies  and  dangers.  It  is  clear  that,  with  reference  to 
such  a  result,  delay  would  be  inequitable.  And,  accordingly,  if  the  in- 
sured neither  unduly  hang  back ;  or  still  more,  if  in  the  meantime  he 
have  taken  any  tentative  measures  in  the  character  of  a  continuing  pro- 
prietor, e.  g.,  by  repairing  the  vessel,  &c.,  the  remedy  of  abandonment 
may  no  longer  be  competent.  It  is  otherwise  with  reference  to  an 
eventual  claim  under  the  policy  as  for  an  absolute  total  loss.  For  there 
no  shifting  either  of  the  right  of  property,  or  its  concomitant  hazards 
and  contingencies,  is  contemplated  on  either  side.  The  insured,  on  the 
contrary,  by  the  very  fact  of  his  retaining  the  property,  and  continuing 
to  take  control  as  owner,  gives  up,  even  where  the  circumstances  might 
otherwise  have  admitted  it,  the  privilege  of  abandonment.  If  in  the 
end  the  vessel  reach  her  destination,  it  is  her  actual  state  and  condition 
then,  without  any  retrospective  reference  to  the  circumstances  which  at 
an  earlier  date  might  have  justified  abandonment,  that  alone  must  rule. 
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In  a  word,  the  insured  must  now  take  his  chance  of  there  being  but  "  a 
partial  loss ;"  as  in  the  meanwhile  he  must  also  bear  the  necessary  ex- 
penses and  other  incidents  of  the  voyage.  But  it  may  after  all  turn  out 
that,  notwithstanding  the  vessel's  reaching  her  port  and  completing  her 
voyage,  she  shall  be  found  in  such  a  condition  as  the  law  will  hold  to 
constitute  an  absolute  total  loss  ;  and  in  that  case,  by  force  of  the  ordi- 
nary working  of  the  policy,  and  not  at  all  with  reference  to  any  privilege 
of  abandonment,  in  the  technical  sense  of  that  term,  nor  yet  to  the  date 
of  the  accident  which  might  have  rendered  such  an  abandonment  at  one 
time  a  competent  resource,  the  insured  will  still  be  entitled  to  recover, 
in  respect  of  the  actual  condition  of  his  vessel,  as  shown  by  the  event. 

It  is  in  overlooking  these,  and  other  equally  important  distinctions, 
that  the  fallacy  of  the  defenders'  argument  lies.  But  as  to  the  law  of  the 
case  there  can  be  no  room  for  hesitation.  The  whole  subject  is  resolved 
in  the  following  passage  from  Mr.  Justice  Park's  work  : — "  If  the  assured 
(not  abandoning  in  time,  or  not  choosing  to  abandon)  prefers  the  chance 
of  any  advantage  which  may  result  to  him  beyond  the  value  insured, 
*he  is  at  liberty  to  do  so  ;  but  then  he  must  also  abide  the  risk  r,|sofif!T 
of  the  arrival  of  the  thing  insured  in  such  a  state  as  to  entitle  him  >-  -I 
to  no  more  than  a  partial  loss.  If,  in  the  event,  the  loss  should  become 
absolute,  the  underwriter  is  not  less  liable  on  his  contract,  because  the 
assured  has  used  his  own  exertions  to  preserve  the  thing  insured,  or  has 
postponed  his  claim  till  that  event  of  a  total  loss  has  become  certain, 
which  was  uncertain  before,"  Park,  374. 

4.  Such  being  the  law,  where  the  case  is  "  not  putupon  abandonment," 
and  where  no  abandonment  is  necessary,  it  comes  next  to  be  considered 
how  the  case  would  stand,  taking  it  into  view  as  the  jury  have  here 
found,  "  that  the  Laurel  was  properly  abandoned." 

Now,  in  the  first  place,  it  seems  to  be  clear  that  the  mere  fact  of  an 
abandonment  having  been  made,  if  in  point  of  law  no  such  abandonment 
was  in  the  circumstances  necessary,  cannot  by  possibility  place  the  in- 
sured in  a  more  unfavourable  situation  than  if  they  had  come  into  court 
without  abandoning.  By  abandonment  they  may  have  gained  an  addi- 
tional ground  of  vantage  which  they  would  not  otherwise  have  possessed ; 
but  they  certainly  are  not  to  be  held  as  giving  up  any  right  already 
belonging  to  them  independently  of  abandonment.  Seeing,  therefore, 
the  jury  have  found  that  the  vessel  was  "  not  worth  repairing,"  and  that 
de  facto  she  had  become  "  a  total  loss," — seeing,  further,  that  all  the 
authorities  concur  in  holding  this  to  be  a  situation  in  which  abandonment 
was  not  required, — and  seeing,  finally,  that  both  the  parties  have  them- 
selves treated  the  case  in  argument  as  one  which  truly  falls  within  this 
category — I  am  satisfied,  upon  this  ground  alone,  that  the  very  minimum 
of  right  to  which  the  insured  are  here  entitled  is,  that  which  they  would 
have  been  entitled  to  had  they  come  into  court  without  abandoning,  and 
standing  merely  upon  the  extent  of  loss  ultimately  proved  "  by  the  event" 
to  have  taken  place  "  under  the  policy." 

In  the  next  place,  even  assuming  an  act  of  abandonment  to  have  been 
necessary,  (which,  however,  all  concerned  are  agreed  it  was  not,)  it  is  of 
the  last  importance  to  keep  in  view  what  was  the  actijal  date  of  that 
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abandonment,  and  what  tlie  precise  state  of  ciroumstanees  in  regard  to 
_  the  condition  ofthe  vessel  *underwhicli  it  was  made.  Now,  there 
L  J  was  here  no  abandonment  but  that  contained  in  the  letter  of  1st 
September,  18'12.  And,  before  that  time,  not  only  had  the  vessel 
been  delivered  of  her  cargo — so  that  the  freight  was  fully  earned,  while 
as  yet  she  was  in  the  unqualified  possession  and  control  of  the  insured — • 
but  it  was  altogether  in  respect  of  a  survey  instituted  posterior  to  the 
delivery  of  the  cargo,  and  of  discoveries  only  then  made  as  to  the  nature 
and  extent  of  the  damage,  that  abandonment  was  for  the  first  time  thought 
of.  Of  course,  it  was  to  the  condition  of  the  vessel,  as  absolutely  estab- 
lished and  shown  from  the  event  to  exist  at  this  particular  time,  and  not 
to  anything  in  the  vessel's  previous  history  or  condition,  that  such  an 
abandonment  had  reference ;  and  so  far,  therefore,  as  a  legal  transfer  of 
the  property  of  the  ship  is  to  be  held  as  having  been  effected  by  means 
of  it,  it  appears  to  me  very  plain,  that,  neither  in  the  intention  of  the 
insured,  nor  upon  any  conceivable  view,  whether  in  law  or  in  equity,  of 
the  circumstances  connected  with  the  abandonment,  can  any  other  date 
be  assigned  to  the  transfer  thus  effected,  but  that  which  was  the  actual 
date  of  the  proceeding  of  abandonment  itself. 

The  defenders  contend,  however,  that,  whether  the  case  fall  to  be 
settled  as  a  constructive  total  loss  on  the  footing  of  abandonment,  or  as 
an  absolute  total  loss  on  the  footing  that  the  event  has  actually  estab- 
lished it  to  be  so,  a  retrospective  effect  must  be  given  to  the  transaction, 
and  the  property  of  the  ship  held  to  have  passed  from  the  insured  to  the 
underwriter,  as  from  the  moment  in  which  she  received  her  injury. 

And,  in  the  case  of  abandonment,  there  may  perhaps,  in  particular 
cases,  and  to  a  certain  modified  extent,  be  ground  for  attributing  to  it  a 
retrospective  operation,  but  assuredly  not  at  all  in  the  sense,  nor  yet  in 
the  measure  and  degree,  for  which  the  defenders  argue.  The  truth  of 
the  matter  seems  to  lie  here,  that  inasmuch  as  abandonment,  where  it  is 
essential  to  recovery  as  for  a  constructive  total  loss,  falls  to  be  made  (if 
to  be  made  at  all)  "  within  a  reasonable  time  of  receiving  intelligence  of 
the  accident,"  and  while  as  yet  both  parties  are  so  far  uncertain  of  what 
may  be  the  actual  event,  the  transaction  between  them  having  to  be 
concluded  on  the  footing  of  "  a  dubious  risk,"  it  will  naturally  come  to 
r*8fi8n  ^^  ^  chaTacteristic  *of  such  a  transaction,  that  the  transfer  of 
L  -I  property  thereby  operated  should  have  relation  to  the  state  and 
condition  of  the  ship,  as  to  be  gathered  from  the  intelligence,  in  respect 
of  which  alone  the  insured  is  entitled  at  all  to  proceed.  The  abandon- 
ment is  in  such  a  case  the  sale  of  an  unknown  hazard.  And  it  is  of  course, 
implied  in  this  that  the  seller  put  the  purchaser  in  his  full  room  and 
place  as  regards  the  subject  of  sale,  such  as  that  subject  of  sale  was  known, 
or  supposed  to  have  existed,  at  the  particular  point  of  time  from  which 
both  parties  assume  that  the  hazard  is  to  run.  The  sale  in  such  a  case 
is  not  a  sale  de  jpresenti.  It  is  a  sale  of  that  which  was  known  at  a  par- 
ticular time  to  have  been  in  peril,  and  supposed  at  the  instant  of  abandon- 
ment to  continue  a  "  dubious  risk."  Of  course,  a  transaction  of  this 
description  could  not  fail  to  have  a  retrospect.  But  it  has  a  retrospect 
no  otherwise  than  an  express  and  positive  conveyance  of  the  ship  would 
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also  have  tad,  supposing  the  ship  to  have  been  at  sea,  and  under  hazard 
at  the  date  of  sale,  and  the  vendition  to  carry  right  to  her,  such  as  she 
was  last  heard  of. 

In  another  respect  also,  the  transaction,  in  this  aspect  of  it,  may  per- 
haps, without  impropriety,  be  said  to  have  a  retrospect.  For,  inasmuch 
as  the  growing  freight  of  the  voyage  insured  would  only,  according  to  our 
law,  be  definitively  earned  in  case  of  the  vessel's  completing  her  voyage, 
when,  as  well  that  portion  of  it  which  corresponds  to  the  time  anterior, 
as  that  which  relates  to  the  time  posterior  to  the  transfer,  would  come 
to  be  exigible,  the  underwriter,  in  his  character  of  purchaser  of  the  ship, 
would,  in  the  event  of  the  vessel's  ultimate  safety,  have  a  retrospective 
right  even  to  the  earlier  portion  of  the  freight,  as  an  incident  which  had 
all  along  "  run  with  the  ship." 

Accordingly,  all  this,  when  applied  to  the  case  of  a  ship  abandoned, 
while  either  under  capture  or  embargo,  or  while  labouring  under  any 
other  form  of  uncertain  and  dubious  disability  which  entitles  to  the 
privilege  of  abandonment,  is  no  more  than  what  a  clear  and  substai^tial 
equity  requires.  For,  as  it  is  the  assumed  condition  of  the  vessel  at  the 
particular  period,  on  which  the  right  of  abandonment  itself  depends,  so 
is  it  the  vessel,  with  reference  to  the  condition  so  assumed,  and  r:(cooq-i 
*with  "  all  the  chances,  favourable  or  otherwise,"  arising  out  of  •-  J 
that  condition,  as  the  same  shall  come  to  be  modified  by  the  event,  which 
the  abandonment,  and  the  sale  or  assignment  which  it  implies,  are  calcu- 
lated and  understood  to  carry. 

In  no  other  sense  am  I  able  to  read  the  authorities  on  which  so  much 
reliance  has  been  placed  by  the  defenders,  as  afibrding  countenance  or 
support  to  the  notion  of  a  retrospect,  even  with  reference  to  the  case  of 
proper  abandonment,  and  where  such  an  abandonment  is  absolutely  essen- 
tial to  the  validity  of  the  insured's  claim,  as  for  a  constructive  total  loss. 

But  in  a  case  like  the  present,  where  any  abandonment  that  was  made 
had  reference,  not  to  any  dubious  or  uncertain  condition  of  the  vessel  at 
a  distant  period,  but  to  its  known  and  proved  condition  as  established  by 
actual  survey  on  the  spot,  and  with  reference  to  the  very  time  of  aban- 
donment itself  3  and  where  the  object  was  not  to  transfer  and  make  over 
to  the  underwriters  "a  dubious  risk,"  with  its  uncertain  incidents  and 
contingencies,  but  to  place  in  their  hands  the  ship,  or  rather  its  wreck, 
such  as  it  actually  and  at  the  moment  existed,  I  can  see  no  room  what- 
ever for  letting  in  the  principle  of  a  retrospect.  And  of  course,  a  forti- 
ori, must  I  come  to  this  conclusion,  upon  the  state  of  the  argument  as  it 
has  been  conducted  on  both  sides ;  the  whole  of  that  argument  assuming 
that  judgment  falls  to  be  pronounced,  just  as  if  there  had  been  no  aban- 
donment whatever,  and  it  being  admitted  that  abandonment  was  in  the 
circumstances  unnecessary,  and  a  settlement  being  accordingly  demanded, 
upon  the  footing  not  of  a  mere  constructive,  but  of  an  absolute  total  loss, 
as  demonstrated  by  the  final  event. 

In  the  first  place,  the  vessel  had  never,  either  in  property  or  control, 
been  out  of  the  hands  of  the  original  owners,  down  to  the  very  moment 
of  their  insisting  in  their  claim. 

Moreover,  down  to  the  same  moment  the  whole  hazards,  and  contin-  • 
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geneies,  and  dangers,  and  expenses  of  the  voyage,  had  also  been  exclu- 
sively with  the  owners.  No  "risk,"  dubious  or  otherwise,  had,  up  to 
that  moment,  been  compulsorily  made  the  subject  of  sale  or  transfer  to 
the  underwriters.  The  contract  of  insurance  had  been  allowed  to  remain 
operative  in  its  own  strength,  and  without  the  slightest  change,  or  attempt 
r*87fn  ^*  change,  *from  first  to  last, — the  underwriter  being  exposed  to 
L  -I  no  "  chances,  favourable  or  otherwise,"  beyond  what  that  contract, 
in  the  most  direct  and  express  terms,  had  from  the  very  first  cast  upon 
him. 

In  such  circumstances,  all  that  the  underwriter  can,  in  my  humble 
opinion,  be  entitled  to,  is  to  be  satisfied,  1.  That  the  loss  for  which  a  claim 
is  now  at  last  made  upon  him,  was  a  loss  truly  incurred  under  the  perils 
and  during  the  currency  of  the  policy;  and,  2.  That  it  is  such  as,  in 
point  of  extent,  to  constitute  what  the  law  holds,  and  gives  eflfect  to  as 
a  total  loss. 

If  these  two  conditions  be  answered,  the  underwriter  is  really  strain- 
ing«,fter  an  undue  advantage,  when  he  insists  on  the  freight  which  the 
vessel  had  in  the  meanwhile  earned  before  it  could  by  possibility  be 
ascertained  what  was  either  the  nature  or  extent  of  the  claim  to  be  set 
up  under  the  policy.  In  the  case  of  abandonment  proper,  the  freight  is 
given  to  the  underwriter  only  because  the  vessel  that  earns  it  is  made, 
by  force  of  the  abandonment,  his  vessel;  and  because,  by  the  chances 
and  contingencies  thrown  upon  him  by  the  abandonment,  a  correspondent 
burden  has  been  imposed  upon  him  as  owner.  But  nothing  of  that  sort 
occurs  here.  On  the  contrary,  it  might  have  happened  that  the  insured, 
even  after  the  freight  was  earned,  were  entitled  to  recover  only  as  for  a 
partial  loss.  They  have  run  this  risk,  which,  of  course,  they  could  not 
have  done  but  as  owners.  And  how,  then,  is  this  state  of  ownership  in 
their  persons,  and  the  important  rights  consequent  upon  it,  to  be  taken 
from  them  ?  It  cannot  surely  be  held  to  subsist  in  them  to  one  effect, 
and  in  the  underwriters  to  another.  It  cannot,  that  is  to  say,  subsist  in 
the  insured  as  regards  the  ship,  to  the  effect  of  exposing  them  to  the 
unfavourable  chance  of  having  to  settle  as  for  a  partial  loss,  had  the 
event  so  turned  out ;  and  at  the  same  moment  subsist  also  in  the  under- 
writers as  regards  the  freight,  as  if,  even  while  the  ship  was  still,  to  the 
above  effect,  at  the  hazard  of  the  insured,  the  underwriters,  and  not  the 
insured,  were  its  real  owners.  "  The  chance  of  freight,"  as  observed 
by  Lord  EUenborough,  "  is  one  ground  of  the  calculation  made  by  the 
assured  at  the  time  in  considering  whether  or  not  he  will  abandon  ;"  but 
what  does  he  gain  by  not  abandoning,  if,  notwithstanding  his  abstaining 
from  doing  *so,  the  underwriters  shall  still  be  entitled  to  the 


[*871] 


freight   thus   taken  into   calculation,  in   every  case  where   a 


claim  comes  eventually,  and  in  the  end,  to  be  made  as  for  a  total  loss  ? 
The  authority  of  Mr.  Justice  Park  is  on  this  head  expressly  against  the 
defender^.  « If  the  assured  prefers  the  chance  of  any  advantage  which 
may  result  to  him  beyond  the  value  insured,  he  is  at  liberty  to  do  so," 
viz.,  by  not  abandoning.  But  does  he  forfeit  the  advantage  thus  earned, 
if  after  all  there  shall  turn  out  to  be  a  total  loss  ?  Quite  the  contrary. 
The  only  hazard  he  runs  is,  1st,  the  forfeiture  of  his  right  to  abandon ; 


CONTRACT  OF  INSURANCE.  599 

and  2d,  "  the  risk  of  the  arrival  of  the  thing  insured  in  such  a  state  as 
to  entitle  him  to  no  more  than  a  partial  loss."  But  still,  "  if  in  the 
event  the  loss  should  become  absolute,  the  underwriter  is  not  the  less 
liable  upon  his  contract,"  for  the  total  amount  of  such  loss ;  while 
as  to  any  lesser  advantage  which  may  in  the  meantime  have  accrued  to 
the  insured,  it  must  remain  with  him  as  having  still  been,  at  the  time  of 
its  accruing,  the  undoubted  owner  of  the  vessel,  through  the  use  of 
which  it  at  his  risk  accrued. 

Accordingly,  let  it  be  supposed  (and  the  suposition  is  one  as  favoura- 
ble for  the  defenders  as  can  well  be  made)  that  the  vessel  here  had  sus- 
tained no  injury  but  what  it  received  from  the  iceberg — and  that  the 
owners,  having  received  intelligence  of  the  accident,  resolved  not  to 
abandon — and  that  the  voyage  home  was  accordingly  completed  at  their 
expense  and  risk — and  that  the  cargo  was  delivered  and  the  freight 
earned,  without  any  further  cause  of  loss  having  occurred.  It  is  clear 
from  the  authorities,  as  well  as  on  principle, — 1st,  That  the  owners  would, 
in  this  state  of  matters,  have  forfeited  all  right  of  proper  abandonment, 
as  having  kept  the  "  chances,  favourable  or  otherwise,"  to  themselves, 
instead  of  putting  the  underwriters  tempestiv&  in  their  place,  thereby 
"  converting"  what  at  first  was  but  a  "  dubious  risk"  into  a  "  total  loss ;" 
2d,  That  they  must  therefore  have  settled  as  for  a  partial  loss  only,  if 
such,  "  in  the  event,"  was  the  character  and  extent  of  the  damage  actu- 
ally sustained ;  3d,  But  it  by  no  means  follows  from  this,  that  if  "  in  the 
event"  they  could  show  the  damage  did  actually  extend  beyond  a  partial 
loss,  and  did  actually  amount  to  what  the  law  considers  and  gives  effect 
to  as  a  total  loss,  they  would  *not  have  been  entitled  to  recover  as  r:^o-j.-)-i 
for  that  total  loss.  On  the  contrary,  that  they  were  so  entitled  to  L  "'J 
recover,  is  past  all  reach  of  contradiction.  And  hence,  4th,  As  it  is  with 
reference  to  the  actual  event  that  this  loss  would  have  fallen  to  be 
estimated,  so  is  it  also  with  reference  to  the  date  when  that  event  was 
ascertained,  that  the  corresponding  settlement  of  the  loss  would  fall  to  be 
made.  Before  that  date  they  had  not  put,  and  were  not  entitled  to  put, 
the  underwriters  in  their  place  either  for  good  or  evil.  And  conse- 
quently it  could  only  be  as  from  that  date  that  the  underwriters,  by  being 
then  for  the  first  time  put  in  their  place,  are  to  be  considered  as  becom- 
ing proprietors  of  the  wreck,  or  as  an  incident  to  it,  of  its  chances  thence- 
forward, "  favourable  or  otherwise." 

5.  It  only  remains  to  observe,  that  I  am  by  no  means  satisfied,  even 
on  the  defenders'  own  principle  of  a  retrospect,  that  in  the  circumstances 
of  the  present  case  they  would  be  entitled  to  demand  the  freight  as  an 
incident  to  the  vessel. . 

For  it  is  of  importance  to  keep  in  view,  that,  as  on  the  one  hand  the 
underwriter,  even  in  the  case  of  abandonment,  "  does  not  become  privy 
by  virtue  of  such  abandonment  to  any  existing  charter  party,  nor  per- 
haps to  any  contract  of  affreightment  before  made  with  the  owner,"  (per 
Lord  Ellenborough,  C.  J.,  in  Case  v.  Davidson,) — and  hence  "is  not 
bound  to  complete  the  voyage,  because  the  rights  of  the  owners  of  the 
goods  laden  on  board  are  personal,  lying  in  contract  with  the  ship-owner, 
and  not  running  with  the  ship,"  (per  Holroyd,  J.,  Case  v.  Davidson,) — 
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SO,  on  the  other  hand,  it  is  the  privilege  and  the  right  of  the  ship-owners 
to  take  ^into  their  own  hands  the  duty  of  forwarding  the  cargo,  and  to 
prevent  the  underwriters  and  all  others  from  interfering  with  it,  in  order 
that  they  may  thereby  complete  the  earning  of  their  freight. 

This  doctrine  is  in  express  terms  laid  down  in  an  American  treatise  on 
Insurance,  2  Phillips,  463,  and  our  own  law  is,  as  I  understand,  to  the 
like  effect.  The  words  are — "  The  insurer  is  not  entitled  in  conse- 
quence of  the  abandonment  to  an  assignment  of  the  charter  party  from 
the  assured.  If  the  assured  transships  the  goods,  and  completes  the 
earning  of  the  freight,  the  insurer,  to  whom  the  original  ship  is  aban- 
doned, has  no  right  to  object." 

r*87m  *Accordingly,  if,  after  collision  with  the  iceberg,  the  vessel 
L  J  had  here  been  forced  to  run  (suppose  for  repairs)  to  some  inter- 
mediate port,  and  if  in  that  port  she  had,  just  as  at  Liverpool,  sustained 
further  injury,  by  grounding  and  heeling  over,  while  the  cargo  was  still 
on  board,  no  one  can  doubt,  that  it  would,  in  such  a  case,  have  been  the 
privilege  and  duty  of  the  master,  as  representing  not  the  underwriters 
but  his  owners,  to  transship  the  cargo  into  another  vessel,  and  so,  having 
forwarded  it  to  its  port  of  destination,  to  earn,  not  for  the  underwriters, 
but  for  his  owners,  the  freight  stipulated  in  the  personal  contract  sub- 
sisting between  them  and  the  parties  to  whom  the  cargo  belonged. 

Nor  would  this  proceeding  on  the  part  of  the  master  have  prevented 
the  insured  owners  from  still  insisting  in  a  claim  for  a  total  loss  upon  the 
ship,  if,  upon  investigation  and  survey,  such  turned  out  to  be  the  result. 
On  the  contrary,  the  owners  would,  in  the  case  supposed,  have  been 
entitled  not  only  to  recover  as  for  a  total  loss  upon  their  vessel,  but  also 
to  uplift  the  freight  of  her  cargo,  as  unquestionably  earned  by  themselves. 
Neither  would  it  in  the  least  have  altered  the  rights  of  the  parties,  though 
the  vessel,  after  receiving  her  death-blow,  had  perhaps  to  be  towed  into 
a  different  position  (whether  in  the  harbour  or  its  neighbourhood)  with 
the  cargo  still  on  board.  The  right  to  take  charge  of  the  cargo,  and  if 
necessary  to  transship  and  forward  it,  would  still  have  belonged  to  the 
ship-owners,  and  not  to  the  underwriters.  And  the  latter  could  in  no 
case  have  insisted  on  being  put  in  possession  of  the  cargo,  merely  in 
order  that  the  freight,  which  might  eventually  be  earned  by  forwarding 
the  same,  should  accrue  to  themselves. 

But  the  case,  as  it  actually  happened  in  the  present  question,  does  in 
no  material  respect  differ  from  that  which  has  just  been  supposed.  And 
if  the  vessel  upon  taking  the  ground  had  altogether  gone  to  pieces,  and 
it  had  been  necessary  in  this  situation  either  to  deliver  the  cargo  from 
the  wreck,  or  to  collect  it  again  together  if  scattered  and  floating  about 
in  the  sea,  it  cannot,  I  think,  be  doubted,  that  the  right  to  take  posses- 
sion of  it,  and  to  use  all  necessary  means  for  its  salvage,  would  have 
belonged  to  the  owners  of  the  vessel,  and  not  to  the  underwriters.  Nor, 
r*874T  ^^  ^^  ^^^  ^s&^  necessary,  in  order  to  save  both  *wreck  and  cargo, 
L  -■  to  carry  the  whole  to  a  different  position,  in  point  of  locality,  from 
that  where  the  accident  happened,  could  that  in  principle  have  made  any 
difference.  Yet  what  did  the  scuttling  of  the  waterlogged  vessel  in  the 
first  instance,  and  the  plugging  her  up  again  more  tightly  at  ebb,  so  as 
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to  secure  ter  better  floatage  on  return  of  the  tide,  and  the  carrying  her 
afterwards  into  dock,  here  amount  to,  but  to  a  proceeding  of  this  kind? 
It  Tvas  a  measure  for  the  mutual  benefit  of  all  concerned,  but  which  did 
not  alter  or  weaken  the  rights  of  any.  It  was  a  case  of  salvage  of  wreck, 
not  a  case  of  completion  of- voyage  in  the  only  proper  sense  of  that  term 
in  which  the  contract  of  affreightment  is  concerned.  In  point  of  fact  it 
is,  in  the  circumstances  of  the  present  case,  almost  a  perversion  of  lan- 
guage, to  speak  of  the  ship  as  having  here  carried  on  the  cargo  to  its 
ultimate  destination.  It  was  in  truth  the  cargo  which  saved  and  carried 
forward  the  ship.  And  had  the  cargo  been  anything  else  than  a  cargo 
of  timber,  it  is  clear  that  neither  ship  nor  cargo  would  ever  have  reached 
their  destination. 

Upon  the  whole  matter,  therefore,  I  have  formed  a  very  decided  opinion 
in  favour  of  the  insured,  and  against  the  underwriters.     It  appears  to  me 
against  all  equity,  as  well  as  against  all  law,  that  the  former  should  be 
deprived  of  their  freight.     If  vessel  and  cargo  had  been  lost  at  sea,  the 
insured  would  have  been  entitled  to  recover  both  on  the  ship  and  freight, 
under  their  several  policies.     If  vessel  and  cargo  had  both  come  safe  to 
land,  the  insured  would  still  have  been  preserved  indemnes  as  to  both, 
by  the  possession  of  an  existing  ship,  and  payment  of  the  freight  she 
had  earned.     Why  should  it  then  be  otherwise  as  the  case  stands  ?     Had 
abandonment  been  legally  necessary,  and  had  there  accordingly  been  a 
transfer  of  the  ship  by  abandonment,  of  a  date,  and  under  circumstances 
entitling  the  underwriters  to  her  freight  as  afterwards  earned,  the  rigorous 
technical  grounds  on  which  the  English  authorities  rest  might  possibly 
have  compelled  such  a  result,  however  unreasonable  otherwise  on  ordi- 
nary principles.     But  there  was  no  abandonment,  and  consequently  no 
transfer  here,  until  after  the  cargo  was  delivered,  and  the  freight  com- 
pletely earned.     The  case,  indeed,  as  put  by  the  parties  themselves  in 
argument,  is  *one,  not  so  much  of  abandonment  at  all,  in  the  r^owc-. 
proper  technical  sense  of  that  word,  as  of  an  absolute  total  loss  L         J 
sought  to  be  recovered  independently  of  abandonment,  and  simply  under 
the  stipulations  of  the  contract  of  insurance.     It  is  said  the  contract  of 
insurance  is  a  contract  of  indemnity.     Let  effect  then  be  given  to  it  as 
such.     But  do  not  let  it  be  forgotten  that  the  indemnity  which  insurance 
has  in  view  is  an  indemnity  (to  use  the  words  of  an  authority  already 
quoted)  which  shall  "  put  the  owner,  under  all  circumstances,  in  the 
same  situation  in  which  he  would  have  been  in  case  of  a  safe  arrival." 
Now,  here,  if  the  underwriter  shall  be  allowed  to  seize  the  freight,  the 
insured,  who,  "in  case  of  a  safe  arrival,"  would  have  had  both  their  ship 
and  freight,  will  be  totally  deprived  of  the  latter,  and  will  thereby,  after 
incurring  all  the  expense  of  insuring  it  as  a  separate  property,  sustain  a 
loss  (from  which  a  safe  arrival  would  have  freed  them)  to  the  amount  of 
£1402,  2s.  2d. 

Lords  CuNiNGHAME  and  Murray,  returned  opinions  to  the  effect  that 
the  insurers  had  no  claim  to  the  freight. 
The  case  was  this  day  finally  advised. 

Lord  President. — Having,  after  deliberate  consideration  of  the  whole  ' 
circumstances  of  the  question  reserved  for  the  determination  of  the  court 
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on  the  face  of  tie  verdict  in  this  case,  on  a  former  advising,  delivered  a 
full  opinion  concurring  in  the  result  of  that  pronounced  by  Lord  Mon- 
crieflF,  and  the  majority  of  the  consulted  judges,  and  which,  as  already 
accessible  to  the  reporters,  I  deem  it  unnecessary  to  repeat,  I  have  now 
only  to  add,  that  while  I  admit  that  the  question  is  very  far  from  being 
free  from  difficulties,  and  am  far  from  denying  weight  to  the  elaborate 
opinion  of  Lord  Ivory,  I  must  continue  to  hold  that  the  defenders  now 
before  us  are  entitled  to  a  proportional  part  of  the  freight  due  on  account 
of  the  ship  Laurel,  upon  which  the  claim  of  her  owners  has  been  sus- 
tained as  for  a  total  loss. 

Lord  Mackenzie  also  retained  his  former  opinion. 
r*S7Ri  I'Oi^'l  FuLLERTON. — When  the  case  was  formerly  before  us,  *I 
L  -I  was  of  opinion  that  the  claim  of  the  underwriters  co*ld  not  he 
sustained.  I  remain  of  the  same  opinion.  Indeed,  all  that  I  have  since 
heard,  and  in  particular  the  considerations  urged  by  the  minority  of  the 
consulted  judges,  have  tended  to  confirm  my  original  impression.  After 
the  very  full  discussion  of  which  this  case  has  been  the  subject,  it  is  not 
my  intention  to  enter  into  details.  I  shall  content  myself  with  stating 
generally  the  grounds  of  my  opinion. 

The  question  is,  Whether  the  underwriters  have  a  right  to  the  freight? 
And  their  claim  is  rested  on  the  general  rule  that  when  a  ship  is  aban- 
doned the  current  freight  is  transferred"  as  an  accessory  with  the  property 
of  the  vessel.  There  is  no  doubt  about  the  general  rule.  The  only  diffi- 
culty lies  in  its  application  to  so  very  peculiar  a  case  as  the  present.  And 
it  is  indispensable  to  attend  to  those  peculiarities,  otherwise  there  will 
be  great  danger  of  the  misapplication  instead  of  the  application  of  the 
rule. 

In  this  case,  the  ship  had  arrived  with  its  cargo  at  Liverpool,  the  place 
of  its  destination.  It  was  taken  into  dock,  and  the  cargo  discharged. 
The  freight  was  thus  completely  earned.  After  it  was  so  earned  the  ship 
was  taken  into  the  graving-dock,  and  on  a  survey  of  the  damage  which 
it  had  sustained  on  the  voyage,  intimation  was  made  to  the  underwriters 
on  1st  September  (for  there  is  no  dispute  about  the  date)  of  the  total 
loss,  accompanied  with  a  tender  of  abandonment.  That  tender  was 
refused,  on  the  ground  that  the  loss  was  not  total. 

The  owners  then  brought  their  action,  not  founded  merely  on  the  aban- 
donment, but  on  the  tender  of  abandonment,  its  rejection,  and  the  exist- 
ing total  loss  of  the  ship. 

No  question  of  abandonment  was  raised  in  the  issue,  the  question  put 
to  the  jury  was,  whether  there  was  or  was  not  a  total  loss  of  the  ship  ? 
The  verdict  was  to  the  effect,  that  as  the  vessel  was  not  worth  repairing 
there  consequently  had  been  a  total  loss  at  the  time  when  the  tender  of 
abandonment  was  made ;  and  the  point  now  in  dispute  is,  the  legal  effect 
of  the  tender  of  abandonment  in  such  circumstances  on  the  right  to  the 
freight. 

In  order  to  raise  the  question,  divested  of  one  specialty,  which  I  shall 

afterwards  consider,  let  it  be  supposed  that  here  *the  tender  had 

'  L     'J  not  only  been  made  by  the  owners  on  the  1st  September,  but  had 

been  on  the  same  day  accepted  by  the  underwriters.     The  question  then 
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would  have  been,  Did  that  completed  abandonment,  that  absolute  trans- 
ference of  the  vessel  or  its  remains,  on  the  1st  September,  carry  anything 
but  the  vessel  in  its  existing  state,  or  did  it  include  the  freight,  which 
had  been  completely  earned  before  that  transference  ? 

Now,  for  the  reasons  assigned  by  the  minority  of  the  consulted  judges, 
in  which  I  in  general  concur,  I  must  withhold  my  assent  from  the  latter 
proposition.  It  is  so  startling  in  itself  that  it  would  require  clear  autho- 
rity to  support  it,  and  I  can  see  none.  The  various  dicta  and  decisions 
quoted  on  the  part  of  the  underwriters  give  no  countenance  to  the  notion, 
that  an  abandonment,  whensoever  made,  carries  retrospectively  the 
whole  freight  which  may  have  been  earned  in  the  course  of  the  voyage, 
during  which  the  damage  occasioning  the  abandonment  has  been  sus- 
tained. On  the  contrary,  I  think  it  clear,  from  the  principles  of  those 
very  decisions,  that,  supposing  freight  to  have  been  completely  earned 
before  the  abandonment,  for  instance,  by  the  transport  of  goods  to  an  in- 
termediate port,  touched  at  in  the  course  of  the  voyage,  and  where  no 
loss  had  been  incurred,  that  freight  would  not  be  carried  to  the  under- 
writers by  the  subsequent  abandonment  of  the  ship.  For  the  principle 
is,  that  the  abandonment  operates  as  a  sale  or  assignment  of  the  vessel ; 
and  as,  in  our  practice,  there  is  no  division  or  appropriation  of  freight, 
pro  ratd  itineris,  the  abandonment  carries,  as  the  assignment  would  have 
done,  all  freight  subsequently  earned,  or,  to  speak  more  correctly,  all  the 
freight  in  the  course  of  being  earned  at  its  date. 

But  where  is  there  any  authority  for  holding  that  either  abandonment 
or  assignment  carries  freight  completely  earned,  while  the  vessel  was 
still  unassigned,  and  remained  the  property  of  the  original  owners  ? 
There  is  none,  except  perhaps  the  single  expression  of  an  opinion  of  Mr. 
Phillips,  as  to  which  I  concur  in  the  explanation  given  by  Lord  Jeffrey. 
I  do  not  think  it  was  intended  to  apply  to  such  a  case  as  this ;  and,  at 
any  rate,  it  stands  alone,  unsupported  by  any  other  authority  and  by  any 
decided  case. 

But  if  there  be  no  express  authority  for  such  retrospective  operation 
*of  "  abandonment,"  it  certainly  derives  no  support  from  its  in-  p+o^Q-i 
trinsic  equity  j  and  seems,  besides,  as  I  have  already  observed,  L  J 
utterly  at  variance  with  the  principles  on  which  the  whole  train  of  cases 
on  the  effect  of  abandonment  have  been  decided. 

One  retrospective  effect,  indeed,  abandonment  in  certain  circumstan- 
ces may  have.  It  is  that  noticed  in  the  opinions  of  some  of  the 
judges  who  have  preceded  me.  In  the  case  of  the  abandonment  of  a 
ship  still  on  her  voyage,  and  at  a  distance  both  from  owners  and  under- 
writers, an  abandonment  made,  on  information  received  by  the  owners 
of  the  state  of  the  vessel,  may,  by  fair  implioatioti,  carry  the  right,  not 
merely  from  the  date  of  the  abandonment,  but  from  the  date  of  the  in- 
formation concerning  the  state  of  the  vessel.  Such  abandonment  may 
be  fairly  held  to  imply  an  offer  to  surrender  the  ship  as  she  stood,  ac- 
cording to  the  latest  information  held  by  the  owners,  and  from  the  date 
of  such  information. 

But  there  is  no  room  for  any  retrospectire  operation  of  that  kind  here. 
For  here,  at  the  date  of  the  abandonment,  the  vessel  was  in  the  graving- 
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dock  at  Liverpool,  and  the  owners  on  the  spot.  So  that  the  abandon- 
ment could  imply  nothing  more  than  was  expressed,  viz.,  the  surrender 
of  the  vessel,  or  rather  its  wreck,  as  it  lay  at  that  moment  in  the  graving- 
dock. 

The  retrospective  operation  contended  for  by  the  underwriters  here  is 
one  of  a  totally  different  kind.  In  so  far  as  I  understand  it,  it  rests  on 
the  assumption  that  abandonment  takes  effect,  not  from  its  date,  or  even 
from  the  date  of  the  information  conveyed  to  the  owners,  but  from  the 
date  of  the  damage  which  gave  occasion  to  it. 

Now,  in  the  first  place,  I  see  no  authority  for  such  a  proposition  ;  and, 
indeed,  it  is  at  variance  with  the  general  rule  that,  though  an  owner 
may,  he  is  not  obliged  to  abandon.  Secondly,  even  where  an  actual 
abandonment  is  the  condition  of  and  preliminary  to  a  claim  of  total  loss, 
the  owner  certainly  never  can  be  called  upon  to  abandon,  or  can  be  held 
to  have  improperly  delayed  to  abandon,  if  he  does  so  as  soon  as  he  obtains 
the  information  of  the  loss.  And  here  there  can  be  no  doubt  that  the 
owners  were  perfectly  in  bona  fide,  as  they  abandoned  the  very  moment 
r*87QT  *^^y  ascertained  the  exact  state  *of  the  ship,  of  which,  until  the 
L  J  survey  in  the  graving  dock,  they  had  no  precise  information. 
Thirdly,  and  lastly,  any  supposed  undue  delay  of  abandonment  is  here 
totally  out  of  the  case ;  because,  even  after  the  tender  of  abandonment, 
the  underwriters  refused  to  accept  it ;  ill  other  words,  maintained,  even 
down  to  the  verdict  of  the  jury,  that  there  was  no  total  loss,  and  that 
the  ship  ought  not  to  have  been  abandoned  at  all. 

It  does  appear  to  me,  then,  that  in  this  case,  and  even  supposing  that 
the  tender  of  abandonment  had  been  actually  accepted,  there  could  have 
been  no  ground  in  law  or  in  equity  for  giving  that  abandonment  any  re- 
trospective effect,  so  as  to  convey  to  the  underwriters  the  right  to  freight 
which  had  been  confessedly  earned  before  the  abandonment  took  place. 

But  the  last  consideration  above  alluded  to  leads  me  to  notice  that 
peculiarity  of  the  present  case  which  distinguishes  it  from  all  those  re- 
ferred to  in  argument.  In  all  those  cases  the  tender  of  abandonment 
had  not  only  been  made  by  the  insured,  but  had  been  accepted  by  the 
underwriters ;  the  loss  had  been  paid,  and  the  transaction,  involving  the 
transfer  of  the  ship  and  its  accessories,  was  completed. 

But  in  this  case  the  tender  was  not  accepted  at  the  time,  nay,  it  never 
was  accepted  by  the  underwriters  at  all.  Now,  what  authority  is  there 
for  holding  that  a  tender  of  abandonment,  absolutely  refused  by  the 
underwriters  can  have  any  retrospective  effect,  is  to  operate  even  from 
the  date  of  the  tender,  when  the  owner  is  found  entitled  ultimately  to 
put  his  case,  not  on  the  voluntary  act  of  abandonment,  but  on  the  total 
loss,  irrespective  of  the  abandonment  ? 

For  it  appears  to  me  that  abandonment  is  of  tw.o  kinds.  One  is  the 
voluntary  act  of  the  owner,  who,  in  certain  circumstances,  in  themselves 
not  absolutely  conclusive  of  the  total  loss  of  the  vessel,  avails  himself  of 
a  right  recognised  by  the  law  of  insurance  to  deal  with  a  dubious  case 
of  loss  as  one  certain.  In  that  ease  abandonment  is  indispensable  ;  nay, 
it  is  the  foundation  of  the  claim  of  total  loss,  which,  but  for  the  act  of 
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abandonment,  could  not  emerge  till  the  fate  of  the  thing  insared  was 
ascertained. 

But  there  is  another  kind  of  abandonnjent,  viz.,  that  which  emerges 
on  a  loss  which,  though  in  one  sense  total,  i.  e.,  destructive  *of  r^coon-i 
the  thing  insured,  in  the  character  forming  the  subject  of  in-  L  J 
surance,  yet  leaves  something  extant,  in  itself  a  subject  of  value.  Thus, 
for  instance,  a  ship  may  be  dashed  to  pieces,  while  its  materials,  or  a 
great  part  of  them,  are  recoverable  ;  or,  as  in  the  case  which  exists  here, 
a  ship  may  be  so  materially  damaged  that  she  will  not,  if  repaired,  be 
worth  the  cost  of  the  repairs,  in  which  circumstances,  she  is  justly  con- 
sidered as  no  longer  a  ship,  but  merely,  as  expressed  in  one  of  the  English 
cases,  a  congeries  of  planks,  a  mass  of  materials,  of  which  the  casual 
cohesion  forms  no  addition  to,  but  rather  a  deduction  from  their  value. 
In  all  such  cases  the  loss  of  the  ship  is,  and  justly,  considered  total ;  and 
a  claim  on  that  ground  is  good,  though  that  claim  necessarily  draws  after 
it,  or  rather  involves  in  itself,  the  surrender  of  the  remains  of  the  thing 
insured  to  the  underwriters.  There  is,  consequently,  an  abandonment 
in  this  case  as  well  as  the  other ;  but  they  differ  in  one  essential  parti- 
cular. In  the  one,  that  of  mere  dubious  or  prima  facie  loss,  the  volun- 
tary act  of  abandonment  by  the  insured  forms  the  ground  or  condition 
of  the  claim  for  total  loss ;  in  the  other,  on  the  contrary,  it  is  the  claim 
for  total  loss  which  involves  the  consequence  of  the  abandonment  of  any 
of  the  extant  elements  of  the  thing  insured. 

Now,  it  does  appear  to  me,  that  with  regard  to  the  first  kind  of  abandon- 
ment, it  would  require  the  acceptance  of  the  underwriter  to  enable  him 
to  found  upon  it  j  and  that  if  he  rejects  it,  and  ultimately  a  total  loss  is 
established,  he  can  take  nothing  by  the  tender  of  abandonment  on  the 
part  of  the  owner,  but  must  be  satisfied  with  the  effects  of  the  abandon- 
ment of  the  second  kind,  namely,  the  abandonment  of  the  materials  as 
they  stood  at  the  time  when  the  total  loss  was  ascertained  and  claimed. 
It  is  in  this  sense  that  I  am  rather  disposed  to  adopt  the  view  taken  in 
the  opinions  of  some  of  the  consulted  judges,  that  this  is  not  a  case  of 
abandonment  in  the  proper  sense  of  the  term, — that  is,  of  the  voluntary 
act  of  the  owners  transferring  the  ship,  while  yet  understood  to  be,  by 
possibility,  a  ship ;  but  a  case  of  total  loss,  and  the  consequent  surrender 
merely  of  the  materials  of  the  ship,  as  they  stood  after  the  total  loss  had 
been  ascertained. 

And  I  do  not  think  that  there  is  anything  in  the  verdict  of  the  jury 
*inconsistent  with  this  view.  They  were  asked  whether  the  r^ooi-i 
vessel  in  consequencce  of  damage  received  during  the  voyage  L  J 
"  became  a  wreck,  and  was  totally  lost  ?"  They  answer  this  question  in 
the  aflSrmative,  by  finding  for  the  pursuer ;  and  they  assign  as  their 
reason  "  that  the  Laurel  was  properly  abandoned,  and  not  worth  repair- 
ing." The  meaning  of  this  I  consider  to  be  clear.  The  jury  were 
never  asked  to  find,  and  certainly  could  not  mean  to  find,  anything  re- 
garding an  abandonment  in  the  proper  sense  of  the  term,  namely,  as  im- 
plying a  transaction  between  the  underwriters  and  the  insured  irrespec- 
tively of  the  state  of  the  vessel.  Considering  the  question  put  to  them 
in  the  issue,  their  verdict  can  bear-no  other  construction  than  the  answer 
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that  there  was  here  a  total  loss,  and  consequently  that  the  abandonment 
of  the  materials  was  properly  made ;  while,  as  the  defence  maintained 
by  the  underwriters  was,  that  they  were  justified  in  denying  the  total 
loss,  and  in  refusing  the  abandonment,  the  verdict  must,  in  the  circum- 
stances of  the  case,  be  held  as  equivalent,  or  necessarily  involves  the 
proposition,  that  it  had  been  improperly  rejected. 

All  that  I  infer  from  this  is,  that  the  verdict,  which  is  in  all  respects 
a  verdict  against  the  underwriters,  cannot  be  founded  on  by  them  as 
giving  them  any  right  which  they  otherwise  would  not  have  held.  They 
denied  that  there  had  been  a  total  loss.  The  jury  found  the  reverse, 
and  consequently  the  only  kind  of  abandonment  which  they  can  plead 
is,  that,  not  precedent  to,  but  following  upon,  the  claim  for  total  loss — 
an  abandonment  not  depending  on  any  tender  of  the  owners  accepted  by 
the  underwriters,, but  resting  merely  on  the  obligation  of  the  owners  to 
give  up,  on  the  ascertainment  and  claim  of  total  loss,  anything  which 
might  remain  of  the  thing  destroyed.  Now,  none  of  the  authorities  re- 
ferred to,  touch  a  case  of  this  kind,  nor  can  I  see  how  it  is  possible  that 
an  abandonment  of  this  latter  kind  can  have  any  retrospective  operation 
whatever.  It  is  the  result,  not  of  any  transaction  between  the  parties, 
but  of  a  right  held  by  the  underwriters  to  anything  which  may  remain, 
when  the  total  loss  is  claimed  and  established  against  them.  It  is  from 
its  nature  no  transference  of  anything  but  the  remains  of  the  vessel,  as 
r*S89T  3'ffording  to  the  underwriters,  to  *the  extent  of  the  value  of  those 
L  -I  materials,  the  means  of  defraying  the  loss  which  they  are  obliged 
to  make  good.  The  difference  between  the  results  of  the  two  kinds  of 
abandonment  to  which  I  have  alluded,  may  be  exemplified  by  a  slight 
alteration  of  the  circumstances  of  this  ease.  Just  let  it  be  supposed, 
that  while  the  water-logged  vessel  was  working  her  way  up  the  Mersey, 
the  owners,  either  from  her  appearance,  or  even  from  inquiries  made  on 
going  aboard,  suspected  that  she  might  prove  a  total  loss,  and  had  ten- 
dered abandonment  to  the  underwriters,  I  think  it  is  clear,  from  the 
various  cases  referred  to,  and  the  principles  there  laid  down,  that  if  the 
tender  of  abandonment  had  been  accepted,  the  transaction  would  have 
been  complete,  the  transference  of  the  vessel  would  have  been  effected, 
and  the  freight  current,  and  not  yet  earned,  would  have  been  carried  to 
the  underwriters.  But,  let  it  be  supposed  that,  as  in  the  present  case, 
the  tender  of  abandonment  had  been  rejected ;  that  the  vessel  had  con- 
sequently remained  in  the  custody  of  the  owners ;  and  that  by  their  ex- 
ertions, or  that  of  the  master  as  still  acting  for  them,  the  vessel  had 
been  kept  afloat  till  she  arrived  at  Liverpool ;  that  the  cargo  had  been  dis- 
charged, and  consequently  the  freight  earned ;  and  that,  upon  being  got 
into  the  graving-dock,  that  which  had  been  doubtful  before,  namely,  the 
total  loss  of  the  vessel,  had  then  been  for  the  first  time  ascertained,  and 
a  claim  for  total  loss  made,  implying,  of  course  by  the  operation  of  the 
law  itself,  an  abandonment  of  the  timbers  of  which  it  was  composed. 
Could,  in  such  a  case,  that  abandonment,  whether  express  or  implied, 
carry  anything  but  the  timbers  as  they  then  stood  ?  Or  could  the  under- 
writers have  been  entitled  to  give  it  a  retrospective  effect,  by  combinintr 
it  with  the  previous  tender  of  abandonment,  which  they  had  absolutely 
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rejected  ?  I  cannot  conceive  that  suet  an  attempt  wonld  have  been 
Buccessful,  because  it  involves  a  violation  of  the  best  understood  rules  of 
mutual  contract,  In  so  far  as  anything  rests  on  the  act  of  the  insured, 
irrespectively  of  the  actual  ascertained  stafe  of  the  ship,  that  tender  is 
but  an  oiFer,  which,  if  rejected,  cannot  carry  any  right  to  those  by  whom 
it  is  rejected ;  and  the  circumstance  of  its  having  been  made,  cannot 
debar  the  parties  making  it  from  enforcing  any  right  which  they  are 
ultimately  found  to  have,  ^independently  of  any  offer  whatever  pr^ooon 
on  their  part,  or  acceptance  on  the  other  side.  L         J 

Now,  the  present  case  is  much  stronger,  because  here  there  was  no 
tender  of  abandonment  until  after  the  loss  had  been  actually  ascertained. 
That,  though  in  form  a  tender,  was  truly  nothing  but  that  tender  which 
the  law  would  have  implied  even  had  it  not  been  made.  But  at  any 
rate,  even  viewing  it  as  a  tender,  still,  as  it  was  not  accepted,  it  of  itself 
can  carry  no  right  whatever  to  the  underwriters.  They  must  stand 
exactly  in  the  same  situation  as  if  such  tender  had  not  been  made,  and 
only  left  to  be  implied  on  the  ascertainment  of  the  total  loss,  and  the 
claim  of  that  total  loss  against  the  underwriters. 

Viewing  this,  then,  as  a  case  not  of  abandonment  by  the  voluntary  act 
of  the  underwriters,  but  of  a  claim  for  total  loss  on  the  ascertainment  of 
that  loss,  and  the  abandonment  incident  to  such  ascertainment  by  the 
operation  of  law,  T  do  not  think  that  this  is  a  case  in  which  the  abandon- 
ment can  have  any  retrospective  operation  whatever.  But  I  come  to  the 
same  conclusion  on  the  different  view,  and  on  the  grounds  already  ex- 
plained; because,  even  supposing  this  to  be  treated  as  a  case  of  abandon- 
ment by  the  voluntary  act  of  the  owners,  such  abandonment  being  made 
after  the  freight  was  earned,  but  still  as  soon  as  the  owners,  acting  in 
perfect  good  faith,  were  made  aware  of  the  true  state  of  the  vessel,  could 
carry  nothing  but  the  remains  of  the  vessel,  as  they  lay  at  the  time  of 
the  abandonment,  with  which  remains  the  cargo  had  no  longer  any  con- 
nexion, either  actual  or  constructive,  and  to  which,  therefore,  the  freight 
could  not  be  an  accessory. 

I  concur,  then,  in  the  opinion  of  the  minority  of  the  consulted  judges, 
that  the  claim  of  the  underwriters  ought  not  to  be  sustained. 

Lord  Jeffrey. — Although  I  must  dissent  from  the  judgment  which 
is  now  to  be  given,  I  do  not  think  it  necessary,  after  all  that  has  been 
said  by  the  other  judges,  to  go  at  large  into  the  grounds  of  my  opinion. 
I  may  say,  in  general,  that  it  coincides  with  that  of  Lord  Ivory — with 
the  whole  doctrines  laid  down  in  which  I  indeed  entirely  concur. 

*At  the  same  time,  I  hesitate  a  little  about  the  competency  of  i-*do  < -i 
applying  to  this  particular  case  that  large  part  of  these  doctrines  '•  J 
which  relates  to  the  right  of  claiming  for  a  total  loss  without  any  previ- 
ous tender  of  abandonment.  I  quite  agree  that  this  was  a  case  in  which 
no  abandonment  was  necessary;  and  that  the  owners,  if  they  had  so 
elected,  might  have  recovered  as  for  a  total  loss  without  any  such  tender. 
But  when  we  find  that,  in  point  of  fact,  they  did  elect  to  abandon,  and 
when  their  tender  to  this  effect  was  rejected,  proceeded  to  sue  on  the 
policy,  on  the  precise  ground  of  that  abandonment,  and  of  its  being  jus- 
tified by  the  circumstances  in  which  it  was  made ;  and,  above  all,  when 
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we  find  that  the  leading  and  governing  finding  of  the  verdict  is,  "  that 
the  vessel  was  properly  abandoned,"  (the  subsequent  or  additional  find- 
ing that  there  had  been  a  t9tal  loss  being  obviously  a  mere  statement  of 
the  fact  which  justified  the  abandonment,)  I  have  difficulty  in  holding 
that  we  are  now  at  liberty  to  disregard  this  state  of  the  record,  or  to  deal 
with  the  case  as  other  than  a  case  of  abandonment,  and  to  be  disposed  of 
according  to  the  principles  of  law  properly  applicable  to  such  a  case. 
Upon  these  principles,  however,  I  have  come  to  be  satisfied  that  the  claim 
of  the  owners  is  well  founded,  and,  in  truth,  as  clearly  maintainable  as 
if  it  had  rested,  without  any  abandonment,  on  the  substantial  fact,  (also 
found  by  the  jury,)  that  the  vessel  had  become  a  total  loss  during  the 
currency  of  the  policy,  although  not  known  to  have  been  so  till  after  the 
freight  had  been  earned.  In  the  little  I  have  now  to  say,  therefore,  I 
,shall  confine  myself  strictly  to  the  law  of  abandonment. 

We  are  all  agreed,  I  think,  as  to  the  general  grounds  and  effects  of 
that  law.  The  leading  point  is,  and  there  is  no  dispute  in  regard  to  it, 
that  abandonment  is  equivalent  to  sale  or  assignment ;  that  it  transfers 
the  property  of  the  vessel ;  and  consequently  entitles  the  new  proprietors 
to  all  freights  current  or  earned  subsequent  to  this  transfer.  In  truth 
and  rea|ity,  therefore,  the  whole  controversy  is  as  to  the  period  from 
which  this  transfer  should  be  held  to  be  effected.  A  very  narrow  point 
undoubtedly ;  and  yet  all  that  is  truly  involved  in  the  case  now  before 
us,  and  capable,  on  my  view  of  it  at  least,  of  a  very  simple  and  easy 
solution. 

(-^ng--.  *Though  it  is  undoubtedly  by  the  owners'  voluntary  act  of 
L  -I  abandonment  alone  that  the  property  is  in  such  oases  transferred, 
I  am  perfectly  aware  that  the  transference  can  scarcely  ever  be  held  to 
be  only  of  the  date  of  the  actual  intimation  or  offer  to  abandon;  and 
that  it  must  almost  invariably  be  admitted  to  take  effect,  and  to  pass  the 
property,  from  a  considerably  earlier  period.  But  this  obviously  arises 
solely  from  the  fact  that  neither  owners  nor  underwriters  are  usually  with 
the  ship  at  the  time  the  calamity  occurs,  by  which  alone  abandonment 
can  be  justified,  and  that  some  time  must  therefore  necessarily  elapse 
before  they  can  act  upon  the  intelligence  of  that  calamity.  It  is  from 
the  time  of  receiving  such  intelligence,  therefore,  that  the  right  to  aban- 
don, and  the  duty  of  timeously  intimating  such  abandonment,  is  neces- 
sarily reckoned,  while  the  effect  is  to  transfer  the  property,  as  from  the 
time  when  the  intelligence  was,  or  might  have  been  sent  off  by  those 
present  with,  and  in  actual  charge  of  the  vessel ;  or  in  other  words,  as 
correctly  stated  l»y  Lord  Ivory,  to  make  her  over  to  the  underwriters, 
"  as  she  was  last  heard  of." 

I  admit,  too,  that  in  most  cases  this  will  be  equivalent  to  holding  the 
transference  as  completed  at  the  actual  occurrence  of  the  accident,  on  the 
intelligence  of  which  it  became  the  right  of  the  owner  to  abandon,  and 
his  duty  to  do  so  without  delay ;  because  it  will  generally  happen  that  the 
nature  and  extent  of  the  disaster  is  apparent  from  the  beginning.  But 
this  is  by  no  means  always  the  case ;  and  it  is  from  the  undue  extension 
(as  it  appears  to  me)  of  a  rule  which  may  be  generally  applicable  to  cases 
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not  truly  within  its  principle,  that  what  I  humbly  conceive  to  be  the 
erroneous  views  of  the  present  question  have  proceeded. 

The  points  I  make,  in  short  are  these  : — 1st,  That  no  abandonment  can 
ever  be  legally  or  eflfectually  made  till  the  owner  is  in  the  knowledge  of 
Buoh  facts  in  the  condition  of  his  ship  as  entitle  him  to  make  it ;  2d, 
That  he  may  always  abandon  within  a  reasonable  time  of  his  coming  to 
such  knowledge  j  and  3d,  That  the  property,  with  all  its  burdens  and 
advantages,  is  only  transferred  to  the  underwriters  as  at  the  time  when 
those  actually  with  the  ship  must  have  been  in  the  knowledge  of  this 
being  her  condition.  In  one  word,  the  right  accrues,  in  the  *case  p^oocT 
of  an  ultimate  abandonment,  not  from  the-  time  when  that  by  L  J 
which  it  is  justified  may,  in  point  of  fact,  have  actually  happened  to  the 
vessel,  though  unknown  to  those  in  charge  of  her,  but  only  from  the 
time  when  it  did,  or  could  become  known  to  them.  In  the  present  case, 
even  holding  that  the  vessel  had  actually  received  her  death-blow  on  her 
encounter  with  the  iceberg,  (a  supposition  more  favourable  for  the  under- 
writers than  they  are  entitled  to  under  the  verdict,)  I  hold  it  to  be  man- 
ifest that  no  facts  of  this  description  did  or  could  have  come  to  the 
knowledge  of  the  owners  till  after  she  had  delivered  her  cargo,  and  was 
inspected  and  reported  on  in  the  dock  at  Liverpool  j  and  that  the  property 
could  not,  therefore,  have  been  transferred  to  the  underwriters  till  after 
the  freight  had  been  earned. 

As  to  the  matter  of  fact,  that  the  owners  did  not,  and  could  not  know 
at  any  earlier  period,  that  their  ship  was  in  a  condition  to  justify  aban- 
donment, and  that  they  did  not,  therefore,  improperly  delay  to  notify 
their  purpose  of  abandonment,  I  take  it  to  be  conclusively  settled  by  two 
facts  appearing  on  the  face  of  the  record ;  1st,  That  it  is  finally  fixed  by 
the  express  terms  of  the  verdict,  "  that  the  abandonment  was  properly 
made,"  which  could  not  possibly  be  if  it  had  been  fraudulently  or  coUu- 
sively  delayed;  and  2d,  That  even  after  this  inspection  and  report,  the 
underwriters  maintained  that  there  was  no  such  damage  even  then  as  to 
warrant  that  abandonment,  and  actually  went  to  the  jury  upon  that  issue. 

As  to  the  law  applicable  to  such  facts,  I  have  already  stated,  generally, 
what  I  conceive  to  be  its  results,  and  shall  add  but  one  or  two  explana- 
tory observations.  It  must  always  be  kept  in  mind,  as  the  basis  of  the 
whole,  that  abandonment  is  a  voluntary  act  of  the  owner,  and  that  until 
he  choose  to  perform  it,  the  property  of  the  ship  must  remain  exclu- 
sively with  him.  When  he  does  perform  it,  the  property  no  doubt  is 
transferred,  and  where  the  parties  are  at  a  distance  from  the  actual 
locality  of  the  ship,  that  transference  will  draw  back  to  the  time  when 
those  actually  with  her  must  have  been  aware  of  the  circumstances  which 
warranted  it,  and  transmitted  the  intelligence  on  the  strength  of  which 
it  was  afterwards  made.  But  to  bring  more  clearly  out  that  there  are  no 
grounds  for  giving  this  passing  *of  the  property  any  larger  retro-  r^ggy-i 
spect,  I  shall  now  beg  leave  to  suppose  that  both  owners  and  L  J 
underwriters  happened  to  be  actually  aboard  of  the  vessel  when  that 
occurred  to  her  which  was  ultimately  found  to  be  a  good  ground  for 
abandonment.  In  that  case,  the  right  and  duty  of  the  owner,  and  the 
actual  transference  of  the  property  from  him  to  the  insurers,  would  all 
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emerge  and  take  place  at  the  moment,  and  without  any  retrospect  what- 
ever and  it  is  worth  while,  therefore,  to  consider  how  the  property  of 
the  vessel  would  in  such  a  case  be  affected. 

Whenever  its  visible  and  known  condition  was  such  as  plainly  to  war- 
rant an  abandonment,  the  owner  being  thus  on  the  spot  would  be  bound 
instantly  to  make  his  election;  and  then  if  he  did  abandon,  the  property 
would  pass  at  once  to  the  underwriters,  with  all  its  hazards  and  chances, 
and  if  he  did  not,  would  remain  with  him  as  before  the  occurrence.  Now 
the  proper  occasions  for  abandonment  are,  as  I  take  it,  where  there  is  at 
the  time  a  total  loss,  or  interception  at  least,  and  cessation  of  all  use  of 
the  vessel,  with  a  chance,  however,  of  its  recovery — as  in  the  case  of  cap- 
ture or  embargo,  where  there  is  a  chance  of  recapture  or  liberation,  or  of 
stranding,  with  reasonable  apprehension  of  ultimate  wreck,  but  a  chance 
of  getting  off,  or  of  such  extensive  sea  damage  as  probably  could  not  be 
repaired  but  at  an  expense  beyond  the  value,  or  (in  some  cases)  not  in 
sufficient  time  to  make  the  voyage  worth  pursuing,  though  still  with  a 
chance  of  being  accomplished  on  easier  terms.  In  all  these  cases,  the 
owner,  on  the  spot  with  the  underwriters,  would  plainly  have  his  option, 
and  might  either  retain  the  property  for  the  favourable  chances,  or  pass 
it  at  once,  with  all  its  consequences,  to  the  underwriters,  taking  in  its 
stead  the  full  sum  insured.  But  this  is  only  because  in  such  cir- 
cumstances he  must  have  seen  and  known  these  things  to  have  hap- 
pened which  gave  him  the  right  so  to  act.  And  these,  no  doubt,  are  the 
most  common  cases  in  which  the  property  would  pass  as  from  the  date  of 
tihe  occurrence. 

But  suppose,  on  the  other  hand,  such  a  case  as  the  present,  and  assum- 
ing that  the  owner  and  underwriters  had  been  both  on  board  the  vessel 
when  she  struck  on  the  iceberg,  and  that  in  point  of  fact  it  ultimately 
r*8881  ^^^^"^  °^^  ^^^^  ®^®  ^^^  ^^^^  received  *her  death-blow,  and  that  it 
L  -I  was  solely  in  consequence  of  that  accident  that  she  finally  came 
into  Liverpool  as  a  wreck,  or  at  least  in  such  a  condition  as  to  be  inca- 
pable of  repair,  except  at  an  expense  far  exceeding  her  value  when 
repaired,  what,  in  the  circumstances  as  now  put  ;n  evidence,  would  have 
been  the  right  or  the  duty  of  the  owner  in  respect  to  abandonment  ?  The 
important  consideration,  as  it  appears  to  me,  is,  that  all  that  he  could 
then  have  known,  if  he  had  been  on  board,  would  have  been,  that  in  con- 
sequence of  the  collision  the  vessel  became  very  leaky,  and  in^fact  speedily 
became  water-logged ;  but  being  timber  laden,  and  filled  up  with  large 
logs,  she  not  only  did  not  sink,  but  it  was  impossible  to  ascertain  whether 
her  actual  leakage  was  owing  to  some  small  and  inconsiderable  portion  of 
her  planks  being  beat  in,  or  to  her  whole  frame  and  timbers  being  incu- 
rably broken  and  shattered,  so  as  to  be  beyond  the  reach  of  any  feasible 
repair.  The  nature  and  stowage  of  the  cargo  made  it  impossible  while 
she  was  at  sea  for  any  one  to  know,  or  even  to  conjecture,  whether  the 
injury  approached  to  either  of  these  opposite  extremes,  or  (as  I  think  it 
ultimately  turned  out)  to  something  between  the  two.  But  in  the  mean- 
time she  not  only  floated,  but  was  capable  of  being  navigated,  and  actually 
completed  her  voyage  in  nearly  the  usual  time,  and  arrived  with  her  oaro-o 
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at  her  port  of  destination,  after  running  several  hundred  miles  subsequent 
to  her  encounter  with  the  iceberg. 

In  these  circumstances,  it  appears  plain  to  me,  that  even  though  the 
owner  and  underwriters  had  both  been  passengers  in  her  together,  there 
was  no  call,  or  even  justifiable  case,  for  abandonment  on  the  part  of  the 
owner,  nor  any  ground  for  maintaining  on  that  of  the  underwriters,  either 
that  the  right  to  abandon  was  lost  by  not  being  exercised  at  the  proper 
time,  or  that  the  transfer  of  property  which  it  eflfected,  when  ultimately 
made,  should  draw  back  to  the  actual  date  of  the  accident.  From  the 
first  of  these  grounds  of  argument,  indeed,  he  is  finally  excluded  by  the 
verdict,  which  finds  that  the  abandonment  was  properly  made,  though 
many  weeks  after  the  accident  (that  is,  the  mere  fact  of  the  collision)  was 
known.  And  with  regard  to  the  latter,  I  am  really  unable  to  understand 
how,  if,  in  the  circumstances  supposed,  the  owner  being  on  the  r:^QDq  -i 
spot  *would  have  remained  the  hona  fide  sole  and  undivested  pro-  L  J 
prietor  till  after  he  had  landed  and  delivered  his  cargo,  and  then  first 
discovered  that  his  ship  was  irreparably  damaged,  and,  in  consequence 
of  this  discovery,  had  timeously  and  properly  abandoned  her,  it  could 
possibly  be  held  that  the  property  had,  notwithstanding,  gone  out  of  him 
some  six  or  seven  weeks  before,  and  this  by  the  mere  retrospective  opera- 
tion of  a  subsequent  voluntary  act  not  suggested  by  any  facts  which  were 
or  could  be  within  his  knowledge,  or  that  of  any  other  person,  at  that 
earlier  period. 

If  I  am  right  then  in  holding,  first,  That  abandonment,  when  rightly 
made,  passes  the  property  of  the  ship  only  in  virtue  of  a  substantial 
voluntary  assignment  of  the  right  of  the  owner ;  and  second,  That  the 
only  ground  on  which  the  transference  so  efiected  is  generally  held  to 
have  an  earlier  date  than  that  of  the  actual  abandonment,  is,  that  the 
knowledge  of  the  facts  necessary  to  support  it  cannot  generally  reach  the 
distant  owner  till  some  time  after  they  are  known  to  those  with  the  ship, 
— I  do  not  see  how  it  can  ever  draw  back  to  any  earlier  period  than  that 
at  which  those  actually  with  the  ship  did,  or  could,  first  become  cognisant 
of  facts  of  this  description.  And,  in  the  present  case,  I  take  it  to  be 
clear  that,  up  to  the  time  of  the  survey  at  Liverpool,  (which  was  after 
the  freight  was  earned,)  no  such  facts  were  or  could  be  in  the  knowledge 
of  any  human  being.  All  that  could  be  known  before  that  time  were 
merely  certain  external  appearances,  which  might  as  well  have  been 
occasioned  by  small  local  injuries,  capable  of  complete  repair  at  a  very 
trifling  expense,  or  by  fatal  and  irreparable  damage ;  and  if  there  would 
have  been  no  call,  and  no  case  for  abandonment,  while  nothing  more  was 
or  could  be  known  to  anybody  but  these  ambiguous  appearances,  it  seems 
impossible  to  hold  that  the  property  should  be  held  to  have  passed  in 
consequence  of  a  voluntary  act,  which  was  not,  and  could  not  have  been 
legally  performed,  previous  to  the  attainmentof  a  more  relevant  knowledge. 

That  these  appearances,  or  the  knowledge  of  them,  would  not  have 
warranted  an  abandonment,  is  fixed,  indeed,  by  a  necessary  implication 
from  the  verdict  of  the  jury,  which  finds  that  the  abandonment  actually 
made  was  properly  and  *efi'ectually  made.  But  it  was  not  so  [-*Qqn-| 
made  till  the  1st  of  September,  1842,  while  the  whole  of  these  L        J 
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appearances  (and  under  their  very  worst  aspect)  were  known  to  the  agents 
of  the  pursuers  as  early  as  the  10th  or  11th  of  August  preceding,  when 
the  vessel  came  to  a  herth  at  the  mouth  of  the  docks  at  Liverpool,  they 
themselves  all  residing  (as  well  as  the  underwriters)  at  no  greater  distance 
than  Greenock,  to  which  there  is  a  regular  post  from  Liverpool  twice 
every  day.  If  the  knowledge  of  these  appearances,  therefore,  had  raised 
any  case  for  ahandonment,  that  which  was  actually  made  was  manifestly 
out  of  all  time,  not  being  in  any  way  intimated  till  three  full  weeks 
thereafter.  But  they  plainly  could  raise  no  such  case  ;  and  the  original 
owners  consequently  remained  vested  with '  the  full  right  of  proprietors, 
and  acting  bona  fide  in  that  character,  with  the  knowledge  and  assent  of 
the  insurers,  openly  delivered  and  received  the  freight  of  the  cargo ; 
after  all  which  the  vessel  being  then  for  the  first  time  in  a  state  which 
admitted  of  inspection,  a  survey  was  immediately  had  upon  her,  and  a 
report  of  her  ruinous  condition  returned  only  on  the  31st  of  August ; 
and  on  the  very  next  day  the  tender  of  abandonment,  which  has  been 
found  properly  made,  was  intimated  to  the  defenders.  It  is  very  material 
also  to  observe  that,  after  all  these  facts  were  fully  known  to  the  under- 
writers, they  still  persisted  in  maintaining  that  the  injuries  the  ship  had 
received  were  far  too  slight  to  justify  either  an  abandonment  or  a  claim 
for  total  loss,  and  actually  went  to  the  jury  on  the  recorded  averment, 
"that  she  might  be  thoroughly  and  well  repaired  for  a  sum  greatly  below 
that  which  her  value,  when  so  repaired,  would  amount  to."  But  on  this 
and  every  other  point,  the  verdict  was  wholly  against  them,  being 
expressly,  "that  she  was  not  worth  repairing." 

I  have  thus  endeavoured  to  consider  the  case  as  one  of  abandonment 
merely;  and  I  wish  it  to  be  understood  that  I  rest  my  conclusions,  in  this 
view  of  it,  on  the  following  precise  grounds: — First,  That  as  abandon- 
ment truly  resolves  itself  into  a  voluntary  divestment,  and  assignment 
over  of  the  owner's  property  in  the  ship,  so  it  can  never  be  justified 
except  upon  facts  known  to  him  at  the  time  it  is  made,  and  consequently 
r*RQn  '^^'^^'^  "^^  ^^  supported  or  affected  as  to  any  of  its  consequences 
L  -I  *by  facts  which,  though  previously  existing,  were  not  known,  or 
capable  of  being  known,  to  anybody  at  that  time.  Second,  That  the 
property  thus  passed  merely  by  the  voluntary  act  of  the  owner,  can  never 
be  held  to  have  so  passed  at  any  earlier  date  than  that  at  which  he,  if 
ipresent  with  the  ship,  might  have  attained  knowledge  of  the  facts,  justi- 
fying his  proceeding, — the  only  retrospective  eflFect  which  can  ever  be 
ascribed  to  his  actual  cession  of  the  property,  where  he  is  at  a  distance, 
ibeing  to  hold  him  as  assigning  nunc  pro  tunc, — or  as  at  the  date  when 
■the  intelligence  on  which  he  acts  was,  or  might  have  been,  sent  off'  from 
the  vessel.  Third,  That  an  abandonment  must  always  be  good  when  it 
is  intimated  within  a  proper  time  after  facts  sufficient  to  justify  it  have 
first  come  to  the  knowledge  of  the  owner,  and  will  pass  the  property,  with 
all  its  accessories,  from  the  time  when  those  present  with  the  ship  first 
came  (or  might  have  come)  to  that  knowledge,  but  from  no  earlier  time. 
And,  as  a  corollary  or  conclusion  frotn  these  several  propositions,  Fourth, 
That,  so  long  as  no  facts  justifying  abandonment  were  or  could  be  known 
to  those  present  with  the  vessel,  the  owner  must  be  held  to  have  remained 
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fully  vested  with  the  property,  and  entitled,  of  course,  to  realize  and 
appropriate  all  the  profits  and  benefits  of  ownership  earned  or  arising 
anterior  to  the  first  possible  discovery  of  such  facts,  their  existence,  while 
latent,  being  of  no  more  effect  than  their  actual  non-existence. 

It  is  on  these  grounds  that  I  think  it  safest  and  most  advisible  to  rest 
my  opinion.  But  it  is  still  to  be  kept  iu  view,  that  it  is  separately  and 
distinctly  found  by  the  jury,  «  That  the  vessel  was  a  total  loss,  irrespec- 
tive of  decayed  timbers  and  deficient  sails ;"  and  this  fact  being  now 
sufficiently  settled,  it  seems  difficult  to  hold  that  a  mere  term  of  abandon- 
ment, not  necessary  to  support  the  claim  for  such  a  loss,  and  which  is 
allowed  to  the  owner  as  a  privilege,  and  for  procuring  him  readier  access 
to  his  indemnity,  should  have  the  effect  of  depriving  him  of  any  benefit 
which  he  would  confessedly  have  had  if  the  finding  of  a  total  loss  had 
stood  alone  in  the  verdict.  On  either  view,  however,  I  am  of  opinion 
that  the  freight  should  remain  with  the  owners. 

*The  result  of  the  opinions  was  this; — In  favour  of  the  claim  r^aqoT 
of  the  underwriters, — Lords  Justioe-Clerk,  Medwyn,  Moncreiff,  L  J 
Wood,  and  Robertson,  of  the  consulted ;  and  Lords  President  and  Macken- 
zie of  the  consulting  judges. 

Against  it, — Lords  Cockburn,  Cuninghame,  Murray,  and  Ivory  of  the 
consulted ;  and  Lords  Fullerton  and  Jeffrey  of  the  consulting  judges. 

The  court  pronounced  the  following  interlocutor : — "  Find  that  the 
defenders,  the  Greenock  Marine  Insurance  Company,  with  whom  insur- 
ance was  effected  only  on  the  ship,  are  entitled,  in  accounting  with  the 
pursuers,  to  have  placed  to  their  credit  their  due  proportion  of  the  freight, 
amounting  to  £1402,  2s.  2c?.,  subject  to  such  deductions  as  may  be  found 
competently  to  affect  their  interest  in  said  freight ;  and  remit  the  cause 
to  the  lord  ordinary  to  hear  parties  on  such  deductions,  and  to  take  such 
steps  as  may  be  requisite  for  the  investigation  and  determination  of  the 
same,  and  of  the  defenders'  proportion  of  the  freight ;  as  also  to  dispose  of 
the  whole  other  matters  remaining  to  be  determined  under  the  conclu- 
sions of  the  libel :  Reserving  the  effect  of  this  judgment  in  the  question 
between  th.e  pursuers  and  those  of  the  underwriters  on  the  ship,  who  are 
also  underwriters  on  freight :  Reserving  also  the  expenses  of  the  discus- 
sion of  the  question  of  freight,  to  be  disposed  of  along  with  the  expenses 
already  reserved,  and  all  other  expenses  of  the  cause." 

The  defenders  having  appealed  to  the  house  of  lords,  the  judgment 
was  affirmed. 

The  Lord  Chancellor My  lords,  in  considering  the  question  reserv- 
ed by  the  jury  for  the  decison  of  the  court,  the  facts  as  found  by  the 
verdict,  must  be  the  ground  upon  which  such  consideration  must  proceed ; 
and  if  this  be  properly  attended  to,  much  of  the  apparent  difficulty  will, 
I  think,  disappear.  The  verdict  finds,  first,  That  there  was  a  total  loss 
of  the  Laurel ;  secondly,  Thj,t  the  Laurel  was  properly  abandoned,  and 
not  worth  repairing.  The  latter,  indeed,  is  a  consequence  of  the  first, 
rather  than  a  distinct  finding.  The  verdict  finds  *for  the  plain-  r^ooq-i 
tiff,  which  involves  a  finding  that  the  total  loss  was  within  the  L  J 
period  covered  by  the  policy.  The  verdict  finds  the  total  loss  to  have 
arisen  from  the  ship  having  come  in  contact  with  an  iceberg  on  the  27th 
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of  July,  and  also  from  ter  having  grounded  at  the  dock  at  Liverpool  on 
11th  of  August.  In  my  view  of  this  case,  it  is  not  material  whether  the 
total  loss  is  to  be  considered  as  having  been  complete  on  the  27th  of  July, 
or  on  the  12th  of  August,  for  the  voyage  was  not  completed  at  either  of 
those  dates.  It  was,  indeed,  argued,  that  the  voyage  had  been  com- 
pleted at  the  latter  date,  and  the  freight  earned  at  that  time.  Th§'  freight 
was,  in  fact,  subsequently  earned  by  the  delivery  of  the  goods ;  but  at 
the  last  date  to  which  the  total  loss  can  be  referred,  viz.,  the  12th  of 
August,  it  had  not  been  earned.  If,  instead  of  timber,  the  cargo  had 
been  of  a  perishable  quality,  and  therefore  destroyed  by  the  ship's  filling 
with  water  on  the  12th  of  August,  could  it  have  been  contended  that  the 
freight  had  been  earned  ?  The  facts  of  this  case  upon  this  point  are 
identical  with  those  in  Samuel  v.  The  Koyal  Exchange  Assurance  Com- 
pany, 8  Barn,  and  Cress.  119,  in  which  a  ship,  having  been  lost  whilst 
moored  near  the  dock-gates  at  Deptford,  waiting  to  be  admitted,  the 
owner  was  held  entitled  to  recover  against  the  underwriters  for  a  total 
loss, — the  place  where  the  vessel  was  moored  not  being  the  place  of  her 
ultimate  destination.  The  case  is  the  same  as  it  would  have  been  if  the 
ship  had  ceased  to  exist  as  such  on  the  27th  of  July,  and  the  cargo  had 
been  brought  home  and  delivered  by  other  means.  This  case,  therefore, 
is  one  of  a  total  loss  happening  before  the  completion  of  th  e  voyage.  Now, 
to  constitute  a  total  loss,  the  actual  annihilation  of  the  subject  of  the 
insurance  is  not  necessary, — it  is  sufficient  if  the  expenses  of  repairs 
would  exceed  the  value  of  the  ship  when  repaired. 

In  all  cases  in  which  the  subject  is  not  actually  annihilated,  the  assured 
are  entitled  to  claim,  and  claiming  as  upon  a  total  loss,  must  give  up  to 
the  underwriters  all  the  remains  of  the  property  recovered,  with  all  bene- 
fit and  advantage  belonging  or  incident  to  it,  or,  rather,  such  property 
vests  in  the  underwriters.  Now,  the  freight  which  a  ship  is  in  the  course 
of  earning  is  a  benefit  or  advant^ige  belonging  to  it,  and  is  as  much  to 
r*8Q4.n  given  up  to,  or  to  become  the  property  of,  the  underwriters 

L  J  paying  for  a  total  loss,  as  any  other  matter  of  value  belonging 
to,  or  incident  to,  the  subject  insured.  It  cannot  be  of  im-portance  at 
what  part  of  the  voyage  the  accident  happened ;  and  the  property  in  the 
vessel  is  changed  by  what  amounts  in  law  to  a  total  loss.  In  Benson  v. 
Chapman,  6  Manning  and  Grainger,  792,  the  ship,  soon  after  leaving 
the  port  of  lading,  sustained  damage  sufficient  to  entitle  the  owner  to 
recover  as  for  a  total  loss  ;  but  the  captain  had  repairs  done  at  an  expense 
beyond  what  a  prudent  owner  would  have  incurred,  and  he  brought  the 
cargo  home,  and  the  freight  was  earned  j  but  the  court  held  that  the 
total  loss  of  the  ship  carried  with  it  the  total  loss  of  the  freight.  Chief- 
Justice  Tindal  says, — "  The  assured  has  sustained  a  total  loss  of  the 
freight  if  he  abandons  the  ship  to  the  underwriters  on  ship,  and  is  justi- 
fied in  so  doing  J  for,  after  such  abandonment,  he  has  no  longer  the 
means  of  earning  the  freight,  or  the  possibility  of  ever  receiving  it,  if 
earned — such  freight  going  to  the  underwriters  on  ship."  The  damage 
amounting,  as  between  the  assured  and  the  underwriters,  to  a  total  loss, 
the  abandonment  did  not  alter  the  relative  rights  of  the  parties  ;  and  the 
principle  of  that  decision  was,  that  the  plaintiflf,  the  owner,  was  entitled 
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to  recover  as  for  a  total  loss  of  the  freight,  because  the  total  loss  of  the 
ship  carried  with  it  the  total  loss  of  the  freight ;  and  though  the  freight 
was  afterwards  earned,  it  did  not  belong  to  the  owner,  but  to  the  under- 
writers on  the  ship.  If,  then,  in  that  case,  the  freight,  though  actually 
earned  by  the  ship  after  what  amounted  to  a  total  loss,  as  between  the 
owner  and  the  underwriters,  did  not  belong  to  the  owner,  but  to  the 
underwriters  on  the  ship,  how,  in  the  present  case,  can  the  freight  earned 
by  a  delivery  of  the  cargo  after  a  total  loss  of  the  ship  belong  to  the  as- 
sured ? 

In  the  case  of  Davidson,  5  Mauls  and  Selwyn,  79,  the  ship  was  on  her 
voyage,  and  in  the  course  of  earning  freight,  when  captured.  She,  by 
the  abandonment,  became  a  total  loss  as  between  the  owners  and  the 
underwriters;  but  that  cannot  have  greater  effect  than  an  actual  total 
loss.  In  this  state  of  things,  the  ship  was  recaptured,  and  earned  her 
freight — which  was  held  to  belong  to  the  underwriters  on  the  ship, 
although  *the  owner  had  abandoned  it  to  the  underwriters  on  r:|cQqK-i 
the  freight.  Lord  Tenterden  says, — "I  have  never  heard  of  an  L  J 
instance  in  which  the  assured,  after  abandoning  the  ship  to  the  under- 
writer, has  stepped  in  and  claimed  the  freight  as  against  the  underwriter. 
On  the  contrary,  the  practice  has  been  uncontested,  that  the  abandonee 
has  received  the  freight."  Unless  the  title  of  an  abandonee,  in  cases  in 
which  abandonment  is  necessary,  be  better  than  the  title  of  an  under- 
writer upon  an  actual  total  loss  not  requiring  abandonment — which  can- 
not be — (an  optional  total  loss  made  absolute  by  abandonment  cannot 
have  an  effect  greater  than,  or  different  from,  an  actual  total  loss) — these 
authorities  are  decisive  of  the  present  case — the  jury  having  found  an 
actual  total  loss. 

In  putting  the  case  upon  this  ground,  I  must  not  be  understood  as 
disregarding  the  grounds  upon  which  the  opinions  of  the  majority  of  the 
judges  appear  to  have  been  founded  j  but  it  is  sufiScient  for  the  present 
purpose  to  rest  the  judgment  upon  the  most  simple  principle  and  most 
unquestioned  authorities;  and  being  satisfied  that  these  grounds  are 
sufficient  to  support  the  judgment  of  the  Court  of  Session,  I  think  it 
unnecessary  to  enter  into  a  discussion  of  points  which  have  occasioned 
so  much  difference  of  opinion  in  the  court  below.  I,  therefore,  move 
your  lordships  to  aflSrm  the  interlocutor  appealed  from,  with  costs.  I 
have  to  state  to  your  lordships,  that  my  noble  and  learned  friend,  not 
now  present,  Lord  Brougham,  has  communicated  to  me  that,  upon  con- 
sidering this  case,  he  has  come  to  the  same  conclusion  that  I  have — 
that  the  interlocutor  appealed  from  should  be  affirmed. 


The  question  raised  in  the  second  of  the  cases  given  in  the  text  was  one  of 
considerable  difficulty.  On  the  part  of  the  owners  of  the  vessel  in  question  it 
was  not  disputed  that  an  abandonment  was  equivalent  to  and  operated  as  an 
assignment,  and  that  therefore  freight  subsequently  earned  passed  to  the  under- 
writers on  the  vessel  as  an  incident  of  it.  The  specialty  in  the  case  was,  that 
the  cargo  had  been  delivered,  and  consequently  the  freight  earned  before  the 


offer  *of  abandonment  took  place.     The  vessel  had  been  materially 
damaged  during  her  voyage  by  coming  in  contact  with  an  iceberg,  and 
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she  again  sustained  considerable  damage  on  her  entrance  to  the  Liverpool 
docks.  She  was  afterwards  put  into  a  graving  dock,  where  she  delivered  her 
cargo.  Some  days  after  the  delivery  of  the  cargo  the  ship  was  surveyed,  and 
found  to  be  damaged  to  such  an  extent  as  to  render  her  not  worth  repairing.  It 
was  then  that  the  owners  offered  to  abandon  the  ship  to  the  underwriters,  and 
thereafter  sued  them  as  for  a  total  loss.  The  question  therefore  raised  was, 
Whether  the  abandonment  was  to  take  effect  from  its  date  merely,  or  to  have  a 
retrospective  effect  from  the  date  when  the  total  loss  must  be  held  to  have 
occurred  ?  In  the  court  below  there  was  a  great  difference  of  opinion,  the 
judgment  sustaining  the  claim  of  the  underwriters  being  supported  by  a  ma- 
jority of  one  merely,  the  whole  court  having  divided  seven  to  six.  The  judgment 
as  affirmed  proceeds  upon  the  ground  that  the  act  which  entitles  the  owner  to 
elect  as  for  a  total  loss  is  the  date  at  which  their  rights  and  those  of  the  under- 
writers respectively  must  fall  to  be  determined ;  and  the  judgment  appears  to 
be  well  founded.  It  is  in  the  option  of  the  owner  to  claim  as  for  a  partial  loss, 
and  if  he  does  so  the  freight  will  necessarily  belong  to  him.  If,  however,  he 
elects  to  claim  as  for  a  total  loss,  then  the  vessel  must  be  held  to  belong  to  the 
underwriters  from  the  date  at  which  the  total  loss,  either  actual  or  constructive, 
was  held  to  have  taken  place. 


WHERE  A  VESSEL  HAS  BEEN  ABANDONED  TO  THE  UNDERWRITER  ON 
THE  VESSEL,  WHO  THEREBY  ACQUIRES  RIGHT  TO  THE  FREIGHT 
SUBSEQUENTLY  EARNED,  THE  OWNER  HAS  NO  CLAIM  AGAINST  THE 
UNDERWRITER  ON  THE  FREIGHT  FOR  THE  LOSS  OF  THE  FREIGHT. 

TURNER   V.    SCOTTISH   MARINE    INSURANCE 
COMPANY. 

Feb.  12,  1851.— S.     13  D.  652.    House  of  Lords,  March,  3,  1853.     1  Macqueen, 
334.      25  S.  Jurist,  274. 

In  consequence  of  the  judgment  in  the  case  of  Stewart  y.  Greenock 
Insurance  Company,  see  supra,  p.  844,  an  action  was  brought  by  the 
ovfner  of  the  Laurel  against  the  defenders,  with  whom  an  insurance  on 
the  freight  had  been  effected  for  £1000,  in  which  they  set  forth,  that 
by  the  above-mentioned  judgment  they  had  been  found  liable  to  account 
to  the  underwriters  on  the  hull  and  materials  of  the  ship,  for  the  whole 
r*8q71  ^'^^S^*  earned  *by  the  "  Laurel"  during  the  voyage,  as  for 
L  J  moneys  had  and  received  on  their  behoof;  that  this  freight,  in- 
sured as  aforesaid,  had,  in  the  cireumstances  set  forth,  been  totally  lost 
by  the  pursuers,  through  perils  falling  under  and  arising  during  the  cur- 
rency of  the  above  policy  on  freight,  and  that  the  defenders  were,  in 
terms  of  their  policy,  due  to  the  pursuers  the  said  sum  of  £1000,  secured 
by  the  same  upon  the  freight  of  the  ship,  with  interest.  The  summons 
concluded  for  payment  of  the  above  sum. 

The  Scottish  Marine  Insurance  Company  pleaded,  that  no  loss  of  the 
freight  had  taken  place  under  the  policy  libelled.  On  the  contrarv,  the 
freight  had  been  earned  and  received,  and  the  insurance  was  thereby  at 
an  end,  without  any  contingency  having  happened  which  could  render 
the  defenders  liable.     The  freight  was  received  by  the  owners  them- 
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selves,  and  if  it  was  now  to  be  paid  over  or  accounted  for  to  other  par- 
ties, the  underwriters  on  the  ship,  this  was  in  consequence  of  the  act  of 
the  pursuers  in  abandoning  their  vessel,  or  of  the  separate  contract  of 
insurance  on  the  ship  which  they  had  entered  into. 

The  lord  ordinary,  in  respect  of  the  importance  of  the  question  at 
issue  in  point  of  precedent,  and  of  its  connexion  with  the  former  case, 
reported  the  cause. 

The  court  pronounced  the  following  interlocutor  : — Kepel  the  de- 
fences :  Find  that  the  pursuers  are  entitled  to  recover  the  freight  under 
the  policy  of  the  "  Laurel"  libelled  on,  in  respect  that  the  vessel  was  a 
total  loss  :  Therefore,  decern  against  the  defenders  for  the  sunw)f  £1000, 
with  interest  from  and  after  the  11th  day  of  August,  1842  :  Find  the 
pursuers  entitle  to  expenses ;  allow  an  account,  &c. 

LoED  Jtjstice-Clerk. — My  opinion  rests  on  some  simple  proposi- 
tions : — 

1.  The  verdict  and  judgment  in  regard  to  this  vessel,  the  "  Laurel," 
fix  that  there  was  a  total  loss  of  the  vessel. 

2.  This  was  a  proper  total  loss,  according  to  all  the  best  autho-  r*oQo-i 
rities  and  cases.  L        J 

3.  This  loss  arose  from  the  perils  insured  against — the  perils  of  the 
sea. 

4.  There  is  no  case  here  of  a  constructive  loss,  so  far  as  that  is  dif- 
ferent from  total  loss.  Abandonment,  in  the  proper  sense  of  the  term, 
was  not  necessary  to  give  the  assured  right  to  claim  as  for  a  total  loss. 
Notice  of  the  result,  that  the  underwriters  may  look  after  their  own  in- 
terest, and  make  the  most  of  the  wreck,  is  a  different  matter  from 
abandonment. 

5.  We  have  no  such  case  here  as  in  Benson  v.  Chapman,  in  the 
House  of  Lords,  in  which  the  captain,  acting  within  his  competency, 
elects  to  repair  for  his  owners,  but  commits  a  mistake  in  not  acting  as  a 
prudent  owner  would  do, — viz.,  by  not  repairing;  and  then  the  owner 
afterwards,  when  the  vessel  arrives  sound  and  safe,  attempts,  in  respect 
of  the  outlay,  to  go  back  on  what  the  captain  did,  and  proposes  there- 
after to  claim  as  for  a  total  loss,  as  if  abandoned  at  the  time  of  the 
disaster.    No  such  case  occurs  here. 

6.  Then  it  is  settled  law,  that  the  total  loss  of  a  vessel — which  total 
loss  may  occur  though  the  vessel  is  brought  to  port,  the  cargo  delivered, 
and  freight,  therefore,  in  one  sense,  earned — gives  to  the  underwriters 
on  ship  the  right  to  the  freight.  I  call  it  freight,  for  it  is  really  freight 
and  not  salvage.  Thfe  vessel,  though  a  total  loss,  has  been  brought  to 
port,  has  held  together  so  far  as  to  bring  the  cargo  to  port,  and,  there- 
fore, though  a  wreck,  freight  is  due.  But  being  a  total  loss  to  the 
assured,  they  must,  on  claiming  on  their  policy  on  the  ship,  give  up  the 
vessel,  and  all  its  benefits  and  earnings,  to  the  underwriters  paying  the 
value  of  the  ship.  This  is  now  settled  law,  and  always  appeared  to  me 
very  clear,  on  the  plain  principles  of  indemnity  on  which  the  contract  of 
insurance  is  founded. 

7.  The  freight  is  lost  to  the  owners,,  in  such  case  of  total  loss,  by  and 
in  respect  of  the  perils  of  the  sea  causing  total  loss,  just  as  completely 
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and  as   necessarily  as  if  the  vessel  foundered  in  the  course  of  her 
voyage. 

8.  The  insurance  on  freight  is  against  the  perils  of  the  sea. 
r*RQQn      *^"  '^^  underwriters  must,  taking  the  general  case,  pay  the 
L        J  freight  in  cases  of  total  loss. 

10.  There  is  no  exception  or  distinction  taken,  in  the  actual  contract 
contained  on  the  policy  on  freight,  between  one  species  of  total  loss  and 
another.  The  freight  is  insured  against  loss  from  the  perils  of  the  sea, 
without  qualification.  The  law,  again,  draws  no  distinction  of  any  kind,  or 
as  to  any  particular,  between  total  loss  of  one  sort  or  another.  The  rights 
and  liabilities  are  the  same,  under  the  contract,  in  all  cases  of  total  loss. 

Then,  as  the  total  loss  of  the  vessel  insured  gives  to  the  underwriter, 
of  legal  necessity,  the  right  to  freight,  if  freight  is  recovered,  the  loss  of 
freight  to  the  owner  insured  on  ship,  is  the  result  of  the  perils  of  the  sea, 
just  as  directly  as  if  the  ship  had  foundered.  In  either  case,  the  assured 
loses  freight  in  respect  of  the  ship  being  a  total  loss. 

The  insurance  on  freight  is  against  loss  from  perils  of  the  sea;  and 
wherever  there  is  a  total  loss,  the  freight  must  be  paid  by  the  under- 
writers on  freight.  The  underwriters  may  qualify  their  contract  by  dis- 
tinguishing between  one  kind  of  total  loss  and  another  :  But  law  does 
not  draw  any  distinction,  and  the  contract  of  insurance  on  freight  applies 
equally,  by  its  terms  to  every  total  loss. 

This  view  is  taken,  I  think,  in  all  the  cases  in  which  the  question  has 
been  viewed  in  relation  to  a  total  loss ;  and  care  must  be  taken  to  dis- 
tinguish, as  to  this  matter,  between  total  loss  and  a  constructive  loss  from 
abandonment,  in  the  proper  sense.  In  the  latter,  the  party  may  recover 
on  the  ship ;  but  if  he  has  abandoned  in  circumstances  in  which  it  turns 
out  that  the  vessel,  having  been  repaired,  completes  in  gafety  her  voyage, 
and  earns  the  freight  as  a  complete  vessel  though  repaired,  the  freight  is 
not  claimable  from  the  underwriters  on  freight,  thgtigh  it  follows  the  ship 
into  the  hands  of  the  underwriters  on  ship.  The  owner  was  entitled  to 
abandon  the  ship ;  but  he  made  a  miscalculation  for  his  own  interest.  . 
This  was  the  question,  and  the  only  question,  in  M'Carthy  v.  Abel,  from 
which  case  some  expressions  of  Lord  Ellenborough  are  quoted,  as  if.  ap- 
plicable to  the  question  in  a  case  of  total  loss.  This  case  was  prior  to 
r*QOm  ^^^  ^^^  other  authorities.  The  ship  was  laid  under  the  Russian 
L  J  ^embargo,  and  abandoned.  She  was  relieved — the  freight  paid 
to  the  underwriters — but  could  not  be  claimed  under  the  policy  on  freight, 
there  being  no  total  loss.  It  is  well  pointed  out  by  Chief-Justice  Dallas, 
in  Idle,  that  these  expressions  have  no  such  general  meaning  as  that 
ascribed  to  them,  and  he  points  out  the  different  question  which  arises 
in  a  case  of  total  loss.  The  same  view  of  Lord  Ellenborough's  expres- 
sions has  been  uniformly  taken  by  all  the  authorities,  and  in  all  subse- 
quent cases.  Then  the  judgment  in  Idle  seems  to  fix  principles  which 
directly  govern  this  case.  The  law  is  fully  explained  in  Benson  v. 
Chapman,  by  Chief- Justice  Tindal ;  and  in  the  exchequer  chambers,  and 
house  of  lords,  to  which  that  case  was  carried,  not  one  word  of  dissent 
from  the  law  so  stated,  fell  from  any  of  the  judges  or  the  law  lords.  In 
giving  the  opinion  of  all  the  judges  who  attended,  2  Clark  and  Finn.  N. 
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S.  p.  718,  Baron  Alderson  assumes  the  law  of  Chief-Justiqe  Tindal, 
provided  there  had  in  point  of  fact  been  a  total  loss.  But  in  that  case 
the  owner  attempted  to  throw  aside  what  the  master  had  done,  and  said 
he  was  entitled  to  abandon,  as  at  the  date  of  the  disaster,  after  the  vessel, 
repaired  by  the  master,  acting  within  his  competency  and  on  his  best 
judgment,  had  arrived  safely,  and  the  owner,  through  his  creditor 
assignee,  had  actually  drawn  the  freight,  the  vessel  having  arrived  safe 
and  sound. 

But  in  this  very  case  of  the  "  Laurel,"  Lord  Cottenham,  having  this 
question  directly  in  view,  expresses  his  full  concurrence  in  the  law  laid 
down  by  Chief-Justice  Tindal. 

Consider  the  consequences  of  any  other  result.  An  owner  is  entitled 
to  protect  himself  against  total  loss  by  insuring  both  ship  and  freight  by 
separate  insurances,  if  he  chooses.  The  result  would  be  the  same  even 
if  both  were  insured  in  one  policy.  It  is  not  disputed  that,  if  the  ship 
founders,  he  can  recover  also  for  freight — the  loss  being  total.  He  can 
recover  for  partial  loss  of  freight  in  other  cases.  But  if,  when  the  ship 
is  a  wreck,  and  the  loss  total,  so  that  he  can  recover  its  full  value,  but 
the  wreck  is  brought  into  port,  and  can  deliver  the  cargo,  the  freight 
then  belonging  to  the  underwriter  on  ship,  if  he  cannot  be  recompensed 
by  the  underwriter  on  freight,  here  is  a  case,  of  not  unfrequent  occur- 
rence, in  which,  though  there  *is  a  total  loss,  he  cannot  protect  r:(tQni-i 
himself  (on  the  plea  of  the  defenders)  against  loss  of  freight,  L  -■ 
although  separately  insured  on  freight,  and  though  the  vessel  is  totally 
lost.  This  is  a  very  odd  result — that  that  shall  be  total  loss  under  one 
policy  by  perils  of  the  sea,  which  is  no  loss  at  all,  in  the  eyes  of  the  law, 
under  the  other. 

But  there  is  an  entire  fallacy  in  the  argument,  that  freight  is  earned 
in  this  case,  in  the  only  sense  in  which  that  expression  has  any  meaning, 
in  reference  to  the  policy  of  insurance.  That  term  is  used  in  reference 
to  the  ship  as  a  vessel  completing  her  voyage,  and  so  earning  freight,  as 
•  the  vessel  on  which  the  policy  runs.  When  there  is  a  total  loss,  such  as 
in  this  case,  the  vessel  is  a  wreck — she  has  not,  as  the  ship  on  which  the 
policy  runs,  earned  freight,  in  the  correct  sense  of  the  term.  She  has 
been  lost ;  and  though  the  cargo  is  delivered  safe,  and  so  its  carriage 
must  be  paid  for,  yet  the  ship  is  gone.  The  ship  has  not  got  the  freight  ; 
but  the  underwriters  are  enabled,  out  of  the  wreck,  to  save  the  cargo — 
just  as  if  they  l^ad,  in  this  case,  sent  tenders  out  into  the  Mersey,  in  case 
the  ship  should  sink,  and  brought  at  their  own  expense  the  cargo  up  safe 
to  port.  In  the  latter  case,  would  the  freight  not  be  due  under  the 
policy — though  the  vessel  had  sunk  and  not  got  up  to  Liverpool  at  all — 
because,  forsooth,  the  cargo  having  been  delivered,  the  underwriters 
would  draw  freight  ?  The  policy  for  freight  is  on  the  ship — as  the  pro- 
perty of  the  assured ;  it  is  the  ship  which  is  insured  against  perils  of  the 
sea  to  the  extent  of  the  freight ;  and  if  the  ship  is  a  wreck  and  a  total 
loss,  and  the  freight  thereby  lost,  then  the  underwriters  on  freight  must 
indemnify  that  loss  to  the  assured ;  else  in  one  important  case  of  a  total 
loss,  a  party  cannot  effectually  insure  against  loss  of  freight. 

It  is  argued,  that  the  loss  of  freight  to  the  owner  is  not  the  result  of 
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the  perils  insured  against :  That  it  is  the  condition  attached  to  his  claim 
under  a  different  contract  of  insurance,  viz.,  the  policy  on  the  ship  : 
That  it  is  from  the  voluntary  act  of  the  owner  of  the  ship  choosing  to 
claim  under  that  policy  that  he  lost  the  freight :  That  if  he  had  sub- 
mitted to  the  loss  of  the  ship,  and  not  claimed  under  the  policy  on  the 
ship,  he  would  have  got  the  freight :  But,  by  claiming  the  value  of  the 
r*Qn9n  *®^^P  ^^  ^  ^°^^^  wreck,  he  thereby  had  to  hand  over  the  right  to 
L  "'J  freight  to  the  underwriter  on  ship — and  hence,  that  he  can  have 
no  claim  under  the  separate  policy  on  freight.  I  apprehend  this  plea 
on  the  part  of  underwriters  is  perfectly  inadmissible,  and  against  ajl 
equity.  One  underwriter  cannot  pretend  to  separate  his  case  from  the 
general  interest  in  the  ship,  or  to  allege  that  his  contract  on  freight,  a 
subordinate  and  consequential  contract,  had  no  reference  to  the  univer- 
sal custom  of  trade,  and  to  the  ship  as  also  insured  against  the  perils  of 
the  sea — just  as  if  some  one,  for  the  first  time  in  the  history  of  ships, 
had,  unexpectedly  to  the  underwriter  on  freight,  insured  the  ship  itself, 
as  a  thing  hitherto  unknown  in  the  law  merchant.  I  cannot  take  this 
plea  from  the  underwriters  on  freight — often,  also,  the  very  underwriters 
on  the  ship's  hull  and  materials,  as  in  this  very  instance.  Every  under- 
writer on  freight,  as  he  makes  his  contract  in  reference  to  the  particular 
ship,  on  a  particular  voyage,  so  he  must  be  held  to  contract,  as  he  undoubt- 
edly in  point  of  fact  does  contract,  in  reference  to  that  ship,  as  either  known 
to  have  a  policy  on  hull  and  materials,  or  as  in  all  probability,  certainty  it 
may  be  called  in  nineteen  cases  out  of  twenty,  to  be  insured.  Hence  his 
contract  for  insurance  of  freight  on  that  ship  has  reference  to  that  vessel 
as  sailing  under  insurance  on  hull  and  materials  also.  "When  he  insures 
the  freight,  he  knows  all  the  consequences;  and  to  allow  him,  after  a 
total  loss,  to  separate  his  contract  from  the  state  and  condition  of  that 
ship,  as  itself  insured,  would  really  be  blinding  one's  eyes  to  the  known 
facts  of  the-  common  case  of  all  such  contracts,  and  the  usual  custom  of 
trade.  And  in  this  case  such  a  plea  requires  us  wilfully  to  shut  our 
eyes,  in  order  to  exclude  the  fact,  that  these  very  underwriters  insured 
the  ship  itself — calculated  on  getting  right  to  freight  in  such  a  case  of 
total  loss  as  the  present — and  have  actually  drawn  the  freight,  in  respect 
of  the  perils  of  the  sea,  which  caused  that  total  loss. 

This  notion,  then,  that  in  regard  to  the  liabilities  of  underwriters,  the 
underwriter  on  freight  is  entitled  to  say  that  he  does  not  insure  in  refer- 
ence to  the  vessel  as  itself  insured,  and  that  he  has  no  regard  to  the 
liabilities  and  results  of  insurance  on  the  ship  itself,  seems  quite  extra- 
r*90S1  ^^S^^^-  ^0  doubt  the  loss  *must  be  total,  that  is  to  say,  the 
L  -I  vessel  must  be  a  wreck,  so  that  the  assured  may  claim  the  value 
of  the  ship.  Then,  if  the  underwriter  can  yet  save  the  cargo,  good  and 
well.  The  wreck  has  passed  to  him  to  make  the  most  of;  and  if  he 
can  discharge  the  cargo,  he  will  be  paid  though  the  loss  is  total.  But 
then  it  would,  in  my  opinion,  be  too  much  to  say,  that  because  the 
assured  claims  under  the  one  insurance,  the  loss  being  total,  he  is  not 
to  have  the  indemnity  of  his  contract  of  insurance  on  freight  entered 
into  to  protect  him  against  total  loss,  although  a  total  loss  has  occurred. 

It  may  be  too  technical  a  view  to  adopt — but  I  own  it  appears  to  me 
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to  deserve  muoli  attention — that  the  insurance  for  freight  is  in  fact  an 
insurance  on  the  ship  as  much  as  any  other ;  and  hence,  that  there  can- 
not be  a  total  loss  under  the  one  policy,  which  is  not  in  terms,  and  by 
the  nature  of  the  risk  under  the  policy  on  freight,  a  total  loss  also  under 
that  policy. 

The  pursuers,  therefore,  must  have  judgment. 

Lord  Medwyn. — I  hold  it  to  be  clear  in  this  case,  that  the  loss  of  the 
"  Laurel"  was  a  "  total  loss,"  as  found  by  the  verdict,  and  that  it  did  not 
require  express  abandonment,  although  notice  to  the  underwriters  was 
very  proper,  that  they  might  know  that  what  was  now  wreck  was  lying 
in  port  at  their  risk ;  that,  on  this  state  of  matters,  the  previous  judg- 
ment as  to  the  freight,  or  payment  for  bringing  home  the  cargo,  being 
transferred  to  the  underwriters  on  the  ship,  proceeded,  and  therefore 
that  this  occurred  not  by  the  will  of  the  owners  converting  a  dubious 
into  a  constructive  loss — a  voluntary  act  on  their  part — but  was  occa- 
sioned by  the  perils  of  the  sea  producing  a  total  loss. 

There  is  certainly,  on  a  first  view  of  the  case,  much  plausibility  in  the 
plea,  that  as  our  law  admits  of  a  separate  insurance  on  the  ship  and  on 
freight,  that  if  the  cargo  is  brought  to  port  and  landed  safe,  so  that  the 
owners  of  the  cargo  pay  what  they  stipulated  to.  pay  as  freight,  and  thus 
the  freight  is  in  truth  earned,  then  there  can  be  no  farther  claim  upon 
the  underwriters — the  risk  is  at  an  end,  and  the  freight  has  not  been 
lost — it  has  been  paid  to  the  owners ;  and  such  a  claim  as  is  here 
*made  arises  out  of  the  eflFect  given  to  a  separate  contract,  with  r^qn^-i 
which  this  has  no  concern,  namely,  an  insurance  on  the  ship.  L  J 
Each  of  these  contracts,  it  should  seem,  ought  to  bear  its  own  burden, 
and  the  burden  of  the  one  should  not  be  increased  through  any  point 
affecting  the  other.  If  there  was  only  an  insurance  on  freight,  but  none 
on  the  ship,  the  owner  remaining  so  far  his  own  insurer,  there  could 
have  been  no  pretence  for  claiming  under  the  policy  on  the  freight,  if, 
as  in  the  present  case,  the  cargo  having  reached  its  destination,  the 
freight  had  been  received  by  the  shipowner,  although  at  the  port  of  de- 
livery the  ship  became  a  total  wreck. 

But  plausible  as  all  this  may  seem,  I  am  inclined  to  hold  that  the 
present  claim  is  well  founded  :  That  even  if  the  underwriters  on  the 
freight  were  entitled  to  say  that  the  money  paid  by  the  owners  of  the 
cargo  was  freight,  and  not  a  mere  salvage,  not  earned  by  the  pursuers' 
vessel  but  by  the  wreck  belonging  to  the  underwriters  on  the  ship,  it 
was  however  lost  to  the  insured,  not  by  their  voluntary  act  of  cession  of 
the  ship,  but  by  the  perils  of  the  sea,  which  were  comprehended  under 
the  defenders'  policy  of  insurance,  which,  making  the  ship  a  total  loss, 
went  to  the  underwriters  on  the  ship,  admitting  of  no  other  assignment 
by  a  voluntary  abandonment.  The  verdict  of  the  jury  excludes  all  idea 
of  a  constructive  total  loss,  and  has  fixed  it  as  a  total  loss  through  the 
perils  of  the  sea  alone.  This  failure  in  the  case  excludes  from  our  con- 
sideration all  those  cases  which  have  occurred  where  the  freight  has 
been  recovered  after  a  constructive  total  loss  has  occurred  upon  abandon- 
ment. 

But  while  nothing  has  been  done  by  the  owners  to  abandon  as  for  a 
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total  loss,  still,  as  this  has  been  occasioned  through  the  perils  of  the  sea 
within  the  policy,  the  loss  of  the  freight  has  occurred  to  them  just  as 
effectually  as  if  the  ship  had  gone  to  the  bottom.  It  is  true  it  has  gone 
away  from  them,  lost  to  them,  not  paid  by  the  underwriters,  however, 
but  by  the  owners  of  the  cargo  to  the  underwriters  on  the  ship,  to  whom 
the  wreck  now  belongs,  with  all  its  incidents  and  recoveries,  having 
ceased  to  be  a  ship  the  property  of  the  insured.  The  freight  paid  for 
bringing  home  the  cargo,  is  one  of  these  incidents,  as  it  has  been  found, 
which  follow  the  wreck,  and  is  just  as  much  entitled  to  the  denomina- 
r*Qn'il  ^^""'^  °^  salvage  for  the  freight,  although,  in  the  ^circumstances, 
L  J  it  produces  an  equivalent  sum,  as  the  timbers  of  the  wreck  con- 
tribute to  the  salvage  what  is  saved  from  the  vessel.  In  short,  the 
freight  was  not  earned  to  the  pursuers'  ship,  or  by  or  on  behalf  of  them, 
it  was  lost  to  them,  and  in  virtue  of  an  act  quite  irrespective  of  any 
volition  or  act  or  election  on  their  part ;  totally  different  from  what 
would  have  been  the  case  on  a  sale  or  constitution  of  a  mortgage  on  the 
ship  by  the  owner,  or  even  in  the  event  of  a  constructive  total  loss. 

The  obligation  of  the  underwriter  on  the  freight  is  not  so  much  that 
freight  shall  be  earned  (supposing  even  that  we  are  not  entitled  to  term 
it  in  this  case  salvage  for  the  freight,)  as  that  the  insured  shall  not  be 
deprived  of  his  freight  by  perils  of  the  sea.  This,  accordingly,  has 
most  unquestionably  occurred  here.  What  might  have  been  freight  if 
it  had  gone  into  the  pockets  of  the  owners  and  remained  there  has  now 
gone  to  the  underwriters  on  the  ship,  as  following  the  wreck,  which  the 
injury  sustained  through  the  perils  of  the  sea,  carried  without  other  than 
the  legal  abandonment  to  them,  and  thus  there  has  been  lost  to  the 
owner  the  freight,  by  the  very  risk  against  which  the  assurance  was 
effected.  This  seems  to  me  to  have  been  the  law  laid  down  by  Chief-Jus- 
tice Dallas  in  the  case  of  Idle,  and  by  Chief-Justice  Tindal  in  the  case 
of  Benson,  although  the  judgment  afterwards  went  the  other  way  on  a 
different  view  being  taken  of  the  import  of  the  special  verdict  as  imply- 
ing a  total  loss  or  not ;  and  the  opinion  of  Chief-Justice  Tindal  is 
appealed  to  with  approbation  by  the  lord  chancellor  in  the  former  case 
of  the  Laurel,  upon  the  facts,  as  at  that  early  perio.d  of  the  case  held  by 
his  lordship. 

It  is  an  accidental  circumstance,  but  not  immaterial,  that  the  de- 
fenders here  who  resist  this  claim  for  freight  are  also  underwriters  on 
the  ship,  and  have  received  their  share  of  the  sums  paid  by  the  owners 
of  the  cargo.  To  this  extent,  then,  there  is  no  hardship;  and  any 
alleged  anomaly  by  an  underwriter  on  freight  being  called  upon  to  pay 
freight,  as  on  a  total  loss  of  ship,  when  the  cargo  is  brought  home,  may 
generally  be  avoided  by  the  underwriter  declining  to  underwrite  on  the 
freight  without  an  equivalent  undertaking  on  the  ship. 

I  am  therefore  for  the  pursuers. 
r*Qfln      *I'ord  MoNCRiEFF. — This  case  may  not  be  very  simple  in  the 
L         J  law  applicable  to  it ;  but  it  is  at  least  a  very  simple  case  in  the  facts. 

The  owners  of  the  Laurel  effected  an  insurance  on  the  ship  for  the 
particular  voyage  specified ;  and  they  at  the  same  time  effected  a  sepa- 
rate insurance  on  the  freight,  at  and  from  Quebec  to  a  port  of  discharge 
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in  the  United  Kingdom,  upon  any  goods  or  merchandises,  until  the  same 
be  there  discharged  and  safely  landed.  The  form  of  the  policy  cannot, 
I  apprehend,  alter  this,  that  the  two  insurances  are  quite  separate. 

It  happens  that  some  of  the  persons  who  were  underwriters  on  the 
ship  were  also  underwriters  on  the  freight,  aiid  the  present  defenders  are 
among  these.  But  this  is  accidental,  and,  as  it  appears  to  me,  alto- 
gether foreign  to  any  question  concerning  the  effect  of  the  insurance  on 
the  freight.  The  two  contracts  are  entirely  distinct,  and  the  parties 
to  them  might  have  been  all  different. 

The  ship  was  loaded,  and  sailed  on  the  voyage.  In  the  course  of  it 
she  met  with  severe  weather,  and  suffered  one  very  serious  accident, 
that  placed  her  in  great  peril ;  and  before  she  was  actually  moored  in 
the  harbour  of  Liverpool,  certain  other  events  occurred,  by  which  she 
was  greatly  damaged,  and  was  found,  upon  examination,  to  have  been 
so  much  injured  that  she  could  not  be  repaired  except  by  an  expense 
greatly  exceedingly  her  value.  In  these  circumstances  she  was  formally 
abandoned  by  the  owners  to  the  underwriters  on  the  ship  :  And  it  is 
settled,  by  a  verdict  of  a  jury,  that  she  was  properly  so  abandoned. 

In  the  meantime,  the  cargo,  which  consisted  chiefly  of  timber,  was 
safely  landed  and  delivered  to  the  consignees,  and  the  freight  was  actually 
paid  to  the  owners.  Though  there  was  an  abandonment  of  the  ship, 
there  had  been  no  abandonment  of  the  freight;  and  it  was  accordingly 
exacted  by  the  owners,  and  actually  paid  to  them. 

Upon  the  first  view  of  so  simple  a  case,  it  might  appear  to  be  a  very 
clear  matter,  that  the  owners  of  the  ship  having  actually  earned  the 
freight,  and  received  payment  of  it  from  the  consignees,  cannot  possibly 
have  a  claim  for  payment  of  that  very  freight  against  underwriters,  who 
undertook  no  obligation  *whatever,  but  for  the  safe  delivery  of  r^KQfiTi 
the  cargo,  and  payment  of  the  freight  upon  such  delivery.  The  <-  J 
engagement  was  fulfilled,  and  the  loss  insured  against  did  not  take  place. 
The  consignees  got  the  cargo  in  safety,  and  they  paid  the  freight,  which 
was  the  only  thing  insured  to  them. 

How,  then,  is  it  that  the  owners  of  the  ship  should  still  be  allowed  to 
maintain  a  claim  against  underwriters  on  the  freight,  for  payment  of  that 
freight,  in  virtue  of  the  policy  ?  I  should  have  thought  this  to  be  impos- 
sible, and  had  believed,  as  I  thought  on  good  authority,  as  stated  by  Mr. 
Baron  Alderson  in  the  case  of  Benson  v.  Chapman,  that  indeed,  under 
such  a  policy,  there  is  no  "  instance  to  be  found  in  which  an  action  for 
a  total  loss  of  freight  has  been  held  to  be  maintainable  where  the  freight 
has  been  actually  earned." 

But  this  matter,  apparently  so  clear,  has  been  unfortunately  compli- 
cated in  consequence  of  the  occurrence  of  another  case,  with  which,  I 
apprehend,  it  ought  not  to  be  mixed.  That  case  arose  upon  the  policy 
of  insurance  of  the  ship  Laurel,  in  regard  to  the  same  voyage.  The  ship 
had  suffered  great  damage,  in  consequence  of  which  she  was  abandoned 
by  the  owners  to  the  underwriters  in  the  separate  policy.  The  jury  had 
found  that  she  was  properly  abandoned ;  and  then  a  very  difficult  ques- 
tion arose,  whether,  as  it  was  admitted  that  the  freight  had  been  received 
by  the  owners,  they  were  bound,  in  claiming  a  total  loss  from  the  under- 
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writers,  to  pay  over  that  freight  to  them  as  an  incident  to  the  ship  aban- 
doned. On  that  question  the  court  were  nearly  equally  divided,  the 
judgment  being  determined  by  a  single  opinion  of  majority.  That  judg- 
ment, however,  upon  full  hearing  in  the  house  of  lords,  was  affirmed. 
In  t"he  judgment  of  the  court  there  was  a  reservation  inserted  in  these 
terms  : — "  Reserving  the  effect  of  this  judgment  in  the  question  between 
the  pursuers  and  those  of  the  underwriters  on  the  ship,  who  are  also 
underwriters  on  freight."  But  this  reservation  merely  leaves  the  point 
undisposed  of  as  not  to  be  affected  by  the  judgment  in  the  other  case, 
and  can  have  no  effect  on  the  question  itself  between  the  owners  and  the 
underwriters  on  freight.  And  I  should  think  it  very  clear  that  if  the 
defenders  in  the  present  action  are  liable  for  their  shares  of  the  freight 
r*Qn81  '"■^^^^  ^^^  policy  sued  on,  all  the  underwriters  on  that  freight, 
L  J  ^whether  underwriters  on  the  ship  or  not,  must  be  equally  liable 
for  their  own  proportions. 

And  now,  the  owners  of  the  ship,  finding  that  they  cannot  keep  to 
themselves  the  freight  that  was  duly  earned  and  paid  to  them,  turn  round 
on  the  underwriters  on  the  freight  under  a  different  contract,  and  insist  that 
they  shall  pay  to  them  the  value  of  that  freight,  as  if  it  were  a  lost  freight 
under  the  terms  of  the  policy.  But  it  is  merely  accidental  that  any  of 
the  underwriters  on  the  freight  are  also  parties  to  the  insurance  on  the 
ship.  They  might  have  been  entirely  different ;  and  the  question  would 
have  been  still  exactly  the  same,  whether  the  owners  under  an  insurance 
of  freight  are  entitled  to  recover  such  freight  as  a  loss  by  perils  of  the 
sea,  notwithstanding  that  it  was  fairly  earned  by  delivery  of  the  cargo, 
and  was  actually  paid  in  consequence. 

It  appears  to  me,  with  all  deference  to  others,  that  it  would  be  a  very 
singular  operation  of  the  law,  if  such  a  claim  should  be  successfully  main- 
tained. 

But  there  is  another  peculiarity  in  the  case.  It  happens  in  this  case 
that  the  ship  and  the  freight  are  both  separately  insured.  This  is  purely 
accidental.  It  might  have  been  otherwise.  The  underwriters  on  the 
freight,  as  such,  have  nothing  to  do  with  any  other  contract  than  that 
insurance  on  the  freight.  And  the  case  might  have  been  that  the  ship 
was  not  insured  at  all,  and  that  no  question  had  arisen  as  to  the  effect  of 
an  insurance  on  the  ship  itself.  And  then  the  single  matter  would  have 
been,  that  the  owners  themselves,  though  their  ship  had  been  totally  lost, 
or  so  damaged  as  not  to  be  worth  repairing,  had  nevertheless  received 
actual  payment  of  the  freight  in  consequence  of  the  safe  delivery  of  the 
cargo.  In  that  case,  how  would  the  claii^  on  the  part  of  these  owners 
have  appeared,  that  the  underwriters  on  the  freight  should  pay  that 
freight  to  them  a  second  time,  though  they  had  already  received  it  ?  And 
yet  the  owners  wo^ld  have  been  suffering  the  total  loss  of  the  ship,  with- 
out any  means  of  relief.  The  case  so  put  is  a  perfectly  fair  one  to  test 
the  argument,  and  as  yet  I  have  seen  no  solution  of  it.  For,  as  there  is 
no  necessary  connection  between  the  two  contracts  of  insurance,  the  argu- 
ment leads  to  this,  that  the  owners,  having  no  insurance  on  the  ship, 
r*qnQi  ™iglit  *insist  for  the  freight  as  a  loss,  after  it  had  been  earned,  and 
L        J  paid  to  themselves. 
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I  confess  that,  without  looking  more  closely  into  the  authorities  on  the 
subject,  I  must  have  thought  such  a  claim  altogether  inadmissible. 

Or  again,  how  would  it  have  stood  if  the  court  in  the  former  case 
between  the  owners  and  the  underwriters  on  the  ship,  had  determined 
that  the  owners  were  not  bound  to  make  over  to  those  underwriters  the 
freight  actually  recovered  ?  The  owners  would  then  have  had  the  fre'ight 
in  their  pocket,  and  could  not  possibly  have  claimed  it  a  second  time. 
But  how  can  the  present  question  be  affected  by  the  judgment  which 
the  court  and  the  house  of  lords  pronounced  in  the  other  case  ?  I  appre- 
hend that  they  have  no  connection  with  one  another.  Some  may  think 
it  hard  that  the  owners  should  not  recover  the  value  of  the  freight  from 
the  underwriters  on  freight,  after  it  has  been  determined  that  they  are 
bound  to  account  for  the  freight  to  the  underwriters  on  the  ship.  But 
that  will  not  determine  that  they  have  any  legal  claim  to  do  so;  and 
there  would  be  at  least  as  much  hardship  in  saying  to  the  underwriters 
on  the  freight.  You  shall  pay  the  value  of  it,  though  it  was  not  lost,  but 
fully  earned  and  paid,  in  order  to  indemnify  the  shipowners  for  their 
being  obliged  to  give  it  to  the  underwriters  of  the  ship,  according  to  the 
law  of  the  case.  I  apprehend  that  the  claim,  if  it  exists,  must  stand  on 
its  own  basis,  independent  of  anything  that  was  determined  in  the  separate 
case.  And  on  what  grounds  of  law  or  equity  it  can  be  so  maintained  I 
have  yet  been  unable  to  discover.  The  underwriters  of  the  freight,  sup- 
posing they  were  different  parties,  could  have  no  concern  with  the  effect 
of  a  different  contract  of  insurance  on  the  ship.  And  I  humbly  appre- 
hend that  the  case  cannot  be  decided  on  sound  principles,  unless  the  two 
contracts  are  looked  at  as  entirely  separate. 

How,  then,  does  the  law  stand  in  such  a  case,  as  it  is  delivered  by  the 
ruling  authorities  ? 

In  the  case  of  M'Carthy  and  Others  v.  Abel,  which  was  a  case  of  em- 
bargo, it  was  held,  that  where  the  owners  had  separately  insured  ship 
and  freight,  and  abandoned  them  to  the  respective  underwriters,  but 
where,  the  embargo  being  removed,  the  ship  *completed  her  voy-  r*qi  a-i 
age,  the  insured  could  not  recover  as  for  a  total  loss  of  freight,  L  J 
the  freight  having  been  in  fact  earned.  And  Lord  Ellenborough  said, 
"If  the  fact  be  merely  looked  at,  freight,  in  the  events  which  have  hap- 
pened, has  not  been  lost,  but  has  been  fully  and  entirely  earned  and 
received  by  or  on  behalf  of  the  plaintiffs,  the  assured ;  and  if  so,  no  loss 
can  be  properly  demandable  against  the  underwriters  on  freight,  who 
merely  insure  against  the  loss  of  that  particular  subject.  But  if  it  have, 
or  can  be  considered  as  having  been,  in  any  other  manner  or  sense  lost 
to  the  owners  of  the  ship,  it  has  become  so  lost  to  them,  not  by  means 
of  the  perils  insured  against,  but  by  means  of  an  abandonment  of  the 
ship,  the  act  of  the  insured  themselves,  with  which,  therefore,  and  the 
consequence,  the  underwriters  on  freight  have  no  concern."  The  case 
in  which  this  doctrine  is  said  to  have  been  rejected  was  essentially  differ- 
ent in  the  facts. 

The  same  doctrine  was  held  in  the  case  of  Everth  v.  Smith.     And 
then,  in  that  of  Case  v.  Davidson,  Lord  Tenterden  said — "  This  is  a 
principle  clearly  established,  that  if  a  ship  be  sold,  the  vendee  is  entitled 
October,  1858. — 40 


626  SOSS    ON    COMMERCIAL    LAW. 

to  the  freight  as  an  incident  to  the  ship.  And  on  that  principle  I  form 
my  judgment  in  this  case,  being  of  opinion  that  an  abandonment  is  equi- 
valent to  a  said  of  the  ship." 

But  though  there  are  other  cases  which  bear  on  the  point,  the  decisive 
case  appears  to  me  to  be  that  of  Benson  v.  Chapman,  ultimately  decided 
by  the  house  of  lords  so  lately  as  1847,  in  which  the  opinion  of  all  the 
judges  was  delivered  by  Mr.  Baron  Alderson.  That  judgment  is  fully 
quoted  in  the  case  for  the  defenders  in  the  present  case.  Mr.  Baron 
Parke  had  just  delivered  judgment  in  the  exchequer  chamber,  in  which 
he  stated  the  question  to  be — 1st,  "Whether  the  freight  has  been  lost;" 
and  2d,  "Whether  it  has  been  lost  by  the  perils  assured  against."  It 
was  a  very  strong  case  for  the  owners,  because  the  freight  had  only  been 
earned  by  means  of  a  large  expenditure  on  the  part  of  the  master,  in  his 
own  discretion,  under  very  doubtful  circumstances  of  prudence.  There 
was  no  such  thing  in  the  present  case.  The  ship  here,  with  the  cargo, 
was  brought  into  Liverpool  simply  by  the  exertions  of  the  master  and  crew. 
P^Q,  1 T  I*  ^^  found  by  the  verdict  that  the  *vessel  was  wholly  lost.  But 
L  J  Baron  Parke  said — "  The  second  issue,  that  the  vessel  was  wholly 
lost,  must  be  understood  to  mean,  the  vessel  irrespective  of  the  freight,  and 
not  that  the  vessel  was  lost  in  such  a  way  that  the  freight  was  also  lost." 
And  at  last  his  lordship  observed — "And  even  supposing  the  master  to 
have  acted  erroneously,  as  the  voyage  was  in  fact  completed,  and  the 
vessel  did  arrive  in  safety  in  his  possession,  and  freight  was  earned  and 
received  on  the  voyage  insured,  it  cannot  possibly  be  said  that  there  was 
a  total  loss  of  freight  ib  fact." 

The  owners  in  that  case  had  not  themselves  received  payment  of  the 
freight — only  for  this  reason,  that  the  master  had  found  it  necessary  to 
grant  a  bond  of  bottomry,  the  obligees  in  which  thereby  acquired  an 
interest  in  the  freight,  and  actually  received  the  whole  of  it.  But  this 
was  held  equivalent  to  the  owners  receiving  it  themselves. 

That  case  then  went  to  appeal  to  the  house  of  lords,  an4  Baron  Aider- 
son  delivered  the  unanimous  opinion  of  the  judges,  that  the  judgment  in 
the  exchequer  chamber  should  be  affirmed.  Lord  Brougham  moved  the 
affirmance :  and  Lord  Campbell  said — "  I  think  the  case  does  not  admit 
of  any  reasonable  doubt.  There  is  here  neither  a  partial  loss  of  freight, 
nor  a  total  loss  of  freight,  because  the  goodis,  the  freight  of  which  was 
insured,  were  loaded  at  the  port  of  outfit,  and  were  delivered  at  the  port 
of  destination,  and  the  freight  was  paid.  To  be  sure,  it  was  not  received 
by  the  owner  of  the  ship— but  it  was  received  under  his  authority ;  and 
unless  you  are  altogether  to  discard  what  the  master  had  done,  or  to  sup- 
pose that  he  had  acted  fraudulently,  or  without  authority,  there  can  be 
no  doubt  that  the  judgment  should  be  for  the  defendant  in  error." 

I  find  it  very  difficult  to  explain  these  authorities  in  any  way  by  which 
the  claim  of  the  owners  for  freight  in  this  ease  can  be  sustained.  The 
argument  seems  to  be,  that  because  of  the  abandonment  of  the  ship,  and 
the  freight  being  carried  to  the  underwriters  on  the  ship,  it  must  be  held 
that  the  freight  was  totally  lost,  according  to  the  terms  of  the  policy. 
But  I  observe  that,  in  the  course  of  the  argument  in  the  previous  case 
before  the  house  of  lords,  Lord  Campbell  (undoubtedly  of  the  highest 
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♦authority  in  all  such  questions  of  common  law)  made  this  very  p^^q-in-i 
pertinent  observation — "  But  the  ship  and  the  freight  are  differ-  L  J 
ent  subjects,  and  are  capable  of  distinct  insurances ;  and  the  question  is, 
Whether  the  total  loss  of  ship  is  the  total  loss  of  freight,"  Clarke  and 
Finnelly,  2  N.  8.  149.  The  lord  chancellor  seems  to  have  decided  that 
case  on  the  ground  that  the  verdict  had  found  that  the  ship  was  totally 
lost,  independent  of  the  question  upon  the  abandonment,  though  he 
carefully  guarded  himself  against  its  being  supposed  that  he  did  not 
approve  of  the  grounds  of  the  opinions  of  the  majority  of  the  judges  in 
this  court.  But  there  was  no  question  then  before  the  house  as  to  the 
insurance  of  the  freight;  and  though  it  may  be,  that  in  some  cases -the 
total  loss  of  a  ship  may  infer  a  total  loss  of  the  freight,  I  cannot  think 
that  it  could  be  so  held  in  the  present  case,  consistently  with  the  authori- 
ties to  which  I  have  referred;  and  Lord  Campbell  certainty  did  not 
suppose  it  to  be  at  all  a  necessary  inference. 

But  I  observe  that,  in  the  course  of  the  argument.  Lord  Brougham 

presented  what  might  seem  to  raise  the  very  point "  Suppose,"  says 

his  lordship,  « the  freight  and  the  ship  insured  with  the  same  parties, 
what  would  be  the  consequence  ?"  And  the  answer  made  by  the  able 
counsel,  apparently  without  objection,  was  in  these  terms — "  It  has  been 
held,  that  where  the  ship  is  lost,  but  not  the  freight,  the  underwriter 
on  freight  is  not  liable  to  pay.     But  that  question  does  not  arise  here." 

That  question,  however,  has  now  been  raised  in  the  proper  form.  The 
owners  did  not  raise  it  before ;  because,  holding  the  freight  to  have  been 
earned,  they  held  also  that  it  belonged  to  themselves,  and  was  not  to  be 
made  over  to  the  underwriters  on  the  ship.  But  it  is  now  raised  by  an 
action  at  the  instance  of  the  owners,  in  order  to  relieve  themselves  from 
the  effect  of  the  former  judgment. 

I  am  very  sensible  that  I  may  have  misunderstood  the  effect  of  these 
English  authorities — to  which,  however,  we  are  bound  to  attend,  because 
it  is  a  branch  of  law  in  which  the  decisions  of  the  English  courts  must 
generally  regulate  our  judgments.  And,  as  at  present  advised,  I  am  not 
able  to  think  that  the  claim  of  the  owners  for  this  freight,  now  made 
against  the  ^underwriters  of  the  freight,  can  be  sustained  on  r*niq-| 
solid  grounds  of  law.  '^        -' 

Lord  CoOKBTiEN. — I  am  of  opinion  that  the  pursuers  are  entitled  to 
decree. 

The  case  has  been  argued  with  great  ability,  and  very  fully ;  but,  in 
the  view  that  I  take  of  it,  it  all  resolves  into  a  very  simple  point. 

The  pursuers  effected  two  separate  insurances — one  upon  their  vessel, 
and  one  upon  their  freight.  Some  strong  and  plausible  views  have  been 
urged  against  the  defenders,  from  the  circumstance  that  they  were  the 
underwriters  in  both  of  these  transactions.  But  this  was  a  mere  acci- 
dent ;  and  I  consider  the  question  exactly  as  I  would  if  each  insurance 
had  been  by  a  separate  underwriter. 

Now  the  ship  was  totally  and  actually  lost.  It  was  not  a  constructive 
total  loss,  but  an  actual  one.  I  hold  this  fact  to  be  fixed  by  the  verdict, 
which  finds  "  that  the  vessel  was  a  total  loss,"  and  "  not  worth  repairing." 

Now,  the  instant  that  the  vessel  was  totally  and  actually  lost,  the 
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freight  was  lost  to  the  owners.  They  could  not  claim  freight  on  account 
of  a  voyage  not  performed ;  and  the  voyage  ceased  the  moment  that  the 
ship  perished.  Suppose  that  the  ship  and  cargo  had  gone  to  the  bottom, 
and  remained  there,  there  could,  in  this  event,  be  no  doubt  that  the 
owners  of  the  vessel  could  not  have  compelled  the  owners  of  the  cargo  to 
pay  the  freight ;  but  that  they  would  have  been  entitled  to  make  up  for 
this  loss  by  recourse  against  the  underwriters  on  the  freight. 

But  what  took  place  here  was  this — The  ship  being  actually  and  totally 
lost,  the  law  abandoned  it  to  the  ship's  underwriters ;  and  the  effect  of 
this  was,  that  the  planks  which  had  formerly  composed  the  ship,  accrued 
to  these  underwriters,  with  all  that  these  planks  might  fetch.  And 
what  they  fetched  was,  that  the  cargo,  being  wood,  a  floating  article,  was 
brought  to  the  port  of  delivery,  and  in  these  planks.  The  cargo  being 
thus  saved,  though  not  in  the  way,  or  in  the  ship,  contemplated,  the 
freighters  were  obliged  to  take  it,  and  to  pay  what  they  had  engaged  to 
r*Ql/n  S^^^  ^°^  '**  transport.  But  it  was  to  the  underwriter  *on  the 
L  -■  ship  that  they  paid  it.  The  parties  dispute  whether  this  was 
freight,  in  the  strict  sense  of  the  word,  or  only  salvage.  The  mere  term 
seems  to  me  to  be  immaterial.  The  truth  is,  that  it  was  salvage  due  to 
the  party  that  happened  to  bring  the  cargo  home,  but  that  the  amount 
of  the  salvage  was  necessarily  the  same  with  the  amount  of  the  freight. 

But  call  it  freight.  Still  it  was  not  the  freight  due  to  the  shipowners. 
They  did  not  claim  it,  and  had  no  right  to  it,  and  did  not  get  it.  The 
exact  casualty,  therefore,  against  which  they  had  insured,  had  happened. 
Whoever  got  the  freight,  they  had  lost  it. 

The  whole  plausibility  of  the  defender's  argument  arises  out  of  the 
accident,  that  the  cargo  happened  to  be  brought  home  in  the  still,  co- 
hering fragments  of  the  old  lost  ship.  This  gives  what  was  paid  a  freighty 
sort  of  appearance.  But  suppose  that  the  vessel  had  been  irrecoverably 
sunk  or  burnt,  and  that  the  cargo,  being  heavier  than  water,  had  reached 
the  bottom,  and  had  lain  there,  the  freight,  as  such,  would  certainly 
have  been  lost,  and  the  underwriters  on  the  freight  would  certainly  have 
been  liable  for  it.  Would  these  results  have  been  avoided  if  the  under- 
writers on  the  ship  had  raised  the  cargo  by  the  diving-bell,  and  brought 
it  home  in  a  different  vessel  ?  Whatever  claim  this  might  have  given 
them  on  the  owners  of  the  cargo,  I  do  not  think  it  would  have  made  the 
slightest  difference  on  the  claim  of  the  insurers  against  the  underwriters 
on  the  freight.  In  law,  this  cargo  was  brought  home  in  a  different 
vessel.  The  original  "  Laurel,"  being  totally  and  actually  lost,  did  not 
as  such  exist;  and  the  continuation  of  the  name  to  its  once  component 
parts  does  not  imply  identity  of  ship.  These  are  the  very  contingencies 
against  which  an  insurance  of  freight  is  intended  to  protect  the  shipowner. 
His  rights  are  fixed  at  the  moment  of  the  actual  total  loss. 

If  the  defenders'  principle  be  sound,  I  do  not  see  how  there  can  be  a 
certainly  effectual  insurance  of  a  ship  and  a  freight  at  the  same  time. 
Because  it  must  always  depend  on  circumstances  over  which  the  ship- 
owner has  no  control,  whether  the  insurance  on  the  cargo  is  to  stand 
good.  The  freight  is  lost  to  him  by  the  actual  total  loss  of  the  vessel. 
But  then,  he  can  never  tell  whether  the  underwriter  on  the  ship  may 
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not  still  *save  the  cargo,  and  claim  the  freight.  And  thus  the  p^^, ,, 
insurer  of  the  freight  can  never  know  whether  he  is  not  to  fall  L  -■ 
between  the  two  stools  of  the  lost  vessel  and  of  the  recovered  cargo. 
What  he  means  to  make  himself  certain  of  is,  that  he  is  to  get  the  freight 
either  from  the  owner  of  the  cargo  or  from  the  underwriter ;  but  the 
result  is,  that  he  gets  it  from  neither.  And  this  is  a  result  which,  if  the 
defenders  be  right,  can  never  be  avoided ;  because  the  ship  owner  can 
never  tell  whether  the  vessel  is  to  be  lost  or  not,  or  whether,  if  it  be 
lost,  the  underwriter  is  to  save  the  cargo  for  his  own  sake,  and  claim 
the  freight. 

And  where  is  the  hardship  on  the  underwriter  on  the  freight  ?  Did 
not  he  engage  for  his  premium  to  secure  the  freight  to  the  owner  of  the 
vessel  1  And  has  he  done  this  ?  Certainly  not.  The  underwriter  on 
the  lost  vessel  has,  in  bringing  home  the  cargo  and  receiving  the  freight, 
done  nothing  but  what  he  was  entitled  to  do.  And  neither  has  the  party 
who  paid  the  freight.  All  the  parties  concerned  have  fulfilled  their  ob- 
ligations except  the  defenders,  who  wish  to  escape  from  the  liability  they 
undertook  by  taking  advantage  of  the  very  casualty  against  which  they 
agreed  to  protect  the  pursuers. 

I  have  examined  all  the  English  cases  with  the  greatest  care ;  and  the 
result  is,  that  when  understood,  they  give  no  support  to  the  defenders' 
case,  but  the  reverse. 

The  defenders  appealed  to  the  house  of  lords. 

Argued  for  the  Appellants. — The  respondents  are  here  attempting  to 
recover  in  the  teeth  of  their  own  summons,  which  puts  them  out  of  court, 
for  the  summons  expressly  sets  forth  that  the  freight  was  in  fact  earned, 
and  not  only  so,  but  that  it  was  even  paid  to  the  owners.  If,  then,  the 
freight  has  been  paid,  what  are  the  respondents  suing  for  ?  Nothing  is 
clearer  than  that  we  must  look  to  the  contract  of  insurance  on  freight 
considered  by  itself.  That  contract  amounts  merely  to  this,  that  if  the 
cargo  is  not  delivered  owing  to  some  peril  of  the  sea  which  prevents 
freight  being  earned,  then  the  insurers  will  pay  the  sum  which  the 
freight  would  have  amounted  to.  But  they  do  not  undertake  that  the 
freight  shall  be  received  *by  the  owners — for  this  reason,  that  r*Q-i/^-i 
there  might  be  an  assignment  during  the  voyage  of  the  ship,  in  L  J 
which  event  the  freight  would  pass  to  the  assignee.  They  merely  insure, 
therefore,  that  the  cargo  shall  be  delivered,  Everth  v.  Smith,  2  Maule 
and  S.  278.  But  an  abandonee  is  in  the  same  position  as  a  purchaser. 
Case  V.  Davidson,  5  Maule  and  S.  79 ;  3  Moore,  116;  and  abandonment 
is  a  voluntary  act,  M'Carthy  v.  Abel,  5  East,  388  ;  8  Moore,  151 ;  8 
Brod.  and  Bing.  151.  If  an  owner,  therefore,  abandon  his  ship,  he 
thereby  assigns  the  freight,  and  cannot  recover  for  a  total  loss  of  freight 
as  against  the  insurer  of  freight,  Morrison  v.  Parsons,  2  Taunt.  407. 
Hence  it  was  the  voluntary  act  of  the  assured  in  abandoning  the  ship 
that  caused  the  loss  of  the  freight,  and  the  insurer  of  freight  cannot  be 
liable.  But  whether  it  was  owing  to  their  voluntary  act  or  not,  it  is  at 
least  certain  that  the  cargo  was  delivered,  and  the  freight  earned  ;  and 
Baron  Alderson  said,  in  Benson  v.  Chapman,  2  H.  of  L.  C.  721,  that 
there  has  never  been  a  case  where  freight  had  been  actually  earned,  and 
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yet  an  action  for  a  total  loss  of  freight  was  maintainable.  Neither  can 
it  be  said  that  this  was  a  loss  caused  by  the  perils  insured  against.  It 
is  true  the  policy  adds,  "and  all  other  perils  and  misfortunes,"  &o. ;  but 
this  is  a  mere  form  of  expression,  and  goes  for  nothing  unless  the  peril 
alleged  to  come  within  this  general  description  is  analogous  to,  or  of  the 
same  kind  as,  those  particularly  specified  in  the  foregoing  clause.  That 
there  was  no  loss  by  a  peril  of  the  sea,  is  clear  from  this,  that  if  there 
had  been  no  insurance  of  the  ship  there  could  have  been  no  loss  of  the 
freight.  Hence  the  loss  must  have  been  caused  by  the  fact,  of  there 
being  another  contract  with  the  insurers  of  the  ship.  Moreover,  even  if 
it  could  be  said  that  the  loss  flowed  originally  from  a  peril  of  the  sea, 
yet  the  cause  was  too  remote  to  be  a  ground  of  action,  according  to  the 
maxim,  non  remota  sed  proxima  causa  spectatur,  as  to  the  application 
of  ■ffhich,  see  De  Vaux  v.  Salvador,  4  Ad.  and  Ellis,  431  j  Powell  v. 
Gudgeon,  5  Maule  and  S.  431.  But  it  is  not  even  a  necessary  conse- 
quence of  the  total  loss  of  the  ship,  that  the  ship  is  given  up  to  the 
abandonee;  for  if  the  freight  was  of  great  relative  vahie,  no  prudent 
owner  would  scruple  to  prefer  retaining  it  for  the  sake  of  the  freight. 
r*Q1 71  ^^'  *^^°)  *^^  '"^^  °f  freight  merely  ^depends  on  the  accident  of 
L.  J  the  owner  putting  in  force  his  legal  remedy  (i.  e.  his  right  of 
abandonment)  against  the  underwriter  of  the  ship,  how  can  it  be  said  to 
be  a  loss  by  perils  of  the  sea  ?  which,  in  other  words,  brings  us  back 
again  to  the  proposition,  that  the  loss  was  caused  by  his  own  voluntary 
act,  in  electing  to  abandon.  The  difficulty  of  the  case  no  doubt  arises 
from  the  accessorial  nature  of  freight,  which  has  been  long  settled  to  go 
with  the  ship,  Case  v.  Davidson,  supra. 

Lord  Trtjro. — What  is  the  ground  on  which  it  is  held  that  the  freight 
passes  to  the  underwriters  ?  Was  there  ever  a  case  where  it  did  so,  and 
where  the  owner  of  the  ship  had  not  abandoned  ? 

No ;  we  can  find  no  such  case.  Abandonment  seems  the  only  ground 
of  the  freight's  passing  to  the  underwriters.  Though,  therefore,  in  one 
sense,  freight  is  merely  a  quality  of  the  ship,  yet  for  the  purposes  of 
insurance,  the  ship  and  the  freight  are  two  distinct  and  independent 
subject-matters.  Such,  then,  being  the  state  of  the  law,  the  parties 
tnust  be  understood  to  have  contracted  in  contemplation  of  that  known 
law.  The  owner  must  have  known  that,  in  the  event  of  his  abandoning 
the  ship,  he  would  render  the  underwriter  on  the  ship  a  quasi  owner ; 
and  this  being  a  voluntary  act  on  his  part,  he  stands  in  the  same  position 
as  if  he  had  actually  assigned  or  sold  the  ship. 

Lord  Truro. — Yes ;  you  say,  if  the  owner  thought  fit,  he  might  have 
recovered  the  freight  j  but  he  chooses  to  put  himself  in  a  position  where 
he  could  not  recover  it.  He  ought  to  have  proceeded  against  the  insurers 
of  the  ship,  not  for  a  total  loss,  but  for  the  actual  damage  he  had  sustained, 
and  thus  he  might  have  kept  the  freight. 

Yes  J  or  the  policy  of  insurance  on  the  ship  might  have  expressly  pro- 
vided, that  in  the  event  of  the  ship  becoming  so  damaged  as  to  make 
abandonment  a  justifiable  step,'  the  remedy  against  the  freight-insurer 
was  not  to  be  lost  in  consequence.     Emerigon  on  Bottomry,  by  Hall,  36- 
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41,  seems  to  say  this  might  *be  done.  But  it  was  not  done  here.  r:(iqi  an 
Yet  it  is  sought  to  influence  the  liabilities  and  rights  attaching  L  J 
to  the  insurance  of  freight,  by  mixing  it  up  with  the  consequences  aris- 
ing out  of  the  separate  contract  of  insurance  of  the  ship.  The  judges 
below  seemed  to  have  assumed  that  an  insurance  of  the  ship  was  so  cus- 
tomary, that  it  must  be  taken  here  that  there  was  an  insurance  of  the 
ship.  But  it  often  happens  there  is  no  insurance  of  the  ship,  or  it  is 
only  partly  insured,  and  such  insurance  of  the  ship  may  or  may  not  be 
executed  after  the  freight  has  been  insured.  How,  then,  can  you  incor- 
porate into  our  contract,  conditions  flowing  out  of  another  future  and 
contingent  policy,  which  may  or  may  not  ever  be  in  existence  ?  It  is 
clearly  res  inter  alios  acta.  Then  it  is  said,  that  what  was  earned  here, 
was  not  freight  but  salvage.     But  this  is  a  mere  play  on  words. 

Lord  Chancellor. — If  it  was  not  freight,  how  could  the  under- 
writers on  ship  bring  an  action,  as  the  decision  implied  they  could,  for 
money  had  and  received  as  such  ?  But,  indeed,  jt  was  sued  for  here  eo 
nomine. 

The  name  is  not  worth  disputing  about.  The  money  had  all  the 
qualities  of  freight,  and  could  have  been  enforced  and  recovered  under 
that  name.  Freight  at  least  is  the  name  given  to  the  remuneration 
for  carriage  of  goods,  not  only  by  one  ship,  but  also  in  cases  of  trans- 
shipment— see  Jacobson's  Laws  of  the  Sea.  The  respondents,  then, 
must  be  reduced  to  say,  either  that  this  is  not  freight,  or  that,  it  being 
freight,  it  became  lost  to  them  by  other  circumstances.  If  this  is  not 
freight,  in  what  other  way  could  freight  have  been  paid,  supposing  no 
accident  had  ever  befallen  the  ship  ?  As  to  its  being  salvage,  it  is 
enough  to  ask.  Who,  then,  are  the  salvors  ? 

Lord  Truro. — Suppose  the  owners  had  insured  only  half  or  part  of 
the  ship,  being  their  own  insurers  as  to  the  rest  ? 

That  is  this  very  case;  and  we  have  here,  therefore,  the  owners  pock- 
eting part  of  the  freight,  and  then  turning  round  and  suing  us  on  the 
ground  that  that  very  freight  was  totally  lost. 

*The  following  cases  were  also  incidentally  cited  : — Boux  v.  r^qioT 
Salvador,  3  Bingh.  N.  E.  266;  Cambridge  v.  Anderton,  Ry.  L  ^-1 
and  Moody,  69 ;  2  B.  and  Cr.  691 ;  Mellish  v.  Andrews,  15  East,  13  ; 
Thompson  v.  Rowcroft,  4  East,  84 ;  Sharp  v.  Gladstone,  7  East,  24 ; 
Leatham  v.  Terry,  3  Bos.  and  Pull.  479  ;  Holdsworth  v.  Wise,  7  B.  and 
Cr.  794 ;  Samuel  v.  Royal  Exchange  Co.,  8  B.  and  Cr.  119  ;  Moss  v. 
Smith,  9  Com.  Bench,  94 ;  Arnould  on  Insurance ;  Beneoke  Pr.  of  In- 
demnity. 

Argued  for  the  Respondents. — The  ship  was  totally  lost  on  11th 
August,  and  that  total  loss  existed,  in  point  of  law  and  in  fact,  indepen- 
dent of  any  notice  of  abandonment.  Whatever  rights,  therefore,  a  total 
loss  could  confer,  became  vested  in  the  owners  on  that  day.  The  ri%ht 
then  accrued,  to  sue  both  sets  of  underwriters  on  their  respective 
policies,  and  could  not  be  defeated  by  subsequent  events.  It  is  true  the 
owners  received  the  freight  in  the  first  instance ;  but  they  did  so  merely 
as  agents  for  the  underwriters  on  ship,  and  cannot  be  prejudiced  by  that 
circumstance.     On  the  11th  August,  then,  the  owner  might  have  left 
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the  ship,  to  perish,  for  by  the  mere  fact  of  the  aocide'Dt  on  that  day,  the 
wreck  passed  out  of  his  hands.  Lord  Cottenham,  in  Stewart  v.  Greenock 
Insurance  Company,  Scot.  Jur.,  and  2  House  of  Lords  Cases,  159,  says 
as  much. 

Lord  Tkuro. — Suppose  the  owner,  on  11th  August,  had  assigned  or 
sold  the  ship,  could  the  assignee  have  recovered  freight  before  the  de- 
livery of  the  goods  ? 

Of  course  an  assignee  has  a  right  to  the  freight,  because  the  voyage 
was  not  completed.  If  a  ship  is  sold  on  the  last  day  of  the  voyage,  the 
vendee  gets  the  freight,  for  there  is  no  such  thing  as  freight  pro  rata 
itineris.  But  here  the  whole  mischief  was  done  on  the  11th  August  at 
latest,  and  before  the  ship  entered  the  dock. 

,  Lord  Trtjro. — Suppose  she  had  been  brought  into  dock,  and  had  de- 
livered her  cargo,  and  immediately  received  some  fatal  accident,  yet 
before  the  period  of  the  policy  on  the  ship  had  expired,  who  then  would 
be  entitled  to  freight  ? 

r*C)9m  *^®  admit  the  owner,  and  not  the  underwriter  on  ship,  would 
1  "'  J  be  entitled  in  that  case.  But  here  the  total  loss  occurred  before 
the  delivery,  and  therefore  the  right  of  action  against  both  the  ship  and 
the  fireight-insurers  accrued  on  the  same  day.  In  England,  abandon- 
ment causes  the  total  loss  to  relate  back  to  the  date  of  the  accident, 
while,  in  France,  it  relates  back  to  the  commencement  of  the  voyage, 
Emerigon,  c.  17,  §  9 ;  Code  de  Commerce,  §  386 ;  2  Phillips'  Ins.  (ed. 
1840,)  417. 

,  Lord  Trtjro. — ^But  suppose  the  underwriter  on  the  freight  sets  up  as 
a  defence,  that  the  goods  had  subsequently  been  delivered,  or  that  the 
time  had  not  arrived  for  the  delivery  ? 

But  if  a  total  loss  occurred  on  a  certain  day,  is  the  owner  to  wait  till 
some  subsequent  date  to  see  whether  the  cargo  may  be  delivered  ?  In 
that  case  he  might  wait  for  ever ;  for  if  the  ship  existed  at  all,  it  might 
not  be  physically  impossible  for  it  to  be  refitted  and  brought  home. 
Here  it  was  no  doubt  possible  for  the  owner  to  have  had  the  goods 
brought  home,  but  at  an  expenditure  such  as  no  reasonable  man  would 
incur.  Assuming,  therefore,  as  we  are  entitled  from  the  verdict  in  the 
former  case  to  do,  that  a  total  loss  occurred  on  the  11th  August,  it 
necessarily  follows  that  the  owner  had  no  longer  the  power  to  earn 
freight  after  that  date.  The  wreck  had  passed  out  of  his  hands,  and  what 
signified  it  to  him  whether  any  third  party  might  have  speculated  on 
the  wreck,  spent  large  sums  upon  her,  and  ultimately  brought  her  home ; 
his  rights  could  not  thereby  be  altered.  It  was  the  underwriters  of  the 
ship,  then,  who,  in  the  contemplation  of  the  law,  here  brought  home  the 
ship  and  delivered  the  cargo.  Freight  in  one  sense  may  be  earned,  and 
■  yet  be  totally  lost,  as  is  shown  in  Idle  v.  Koyal  Exchange  Company,  3 
Mfore,  115 ;  8  Taunt.  755,  which  clearly  supports  our  case — See  also 
Read  v.  Bonham,  3  Brod.  and  B.  154.  But  freight  has  never  been 
earned  here  in  the  sense  of  the  contract  of  the  freight-insurer.  What 
was  got  was  money,  which  the  underwriter  on  ship  was  entitled  to  by 
choosing  to  bring  the  goods  from  that  part  of  the  sea,  (where  the  total 
Joss  occurred)  to  harbour.     Suppose  a  case  where  a  ship  strikes  a  rock, 
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and  the  peril  is  so  great  that  the  crew  leave  her  to  perish,*  the  r*q9i-i 
sole  question  would  then  be,  whether  the  crew  were  justified  in  L  "J 
so  leaving  her,  and  if  they  were  so  the  right  of  the  owner  to  recover  on 
freight  would  be  clear,  and  would  be  unaffected  by  the  circumstances 
which  might  subsequently  have  happened — such  as,  whether  the  ship 
was  ultimately  got  off  and  brought  home. 

Lord  Truko. — ^I  know  there  are  what  may  be  called  contingent  total 
losses.  Thus  a  capture  is  a  total  loss,  while  the  ship  is  in  the  enemies' 
hands ;  but,  then,  if  she  be  recaptured,  the  total  loss  is  rescinded. 
Hence,  in  such  a  case,  unless  the  owner  brought  his  action  for  the 
freight  before  the  ship  was  restored  from  capture,  he  could  not  recover. 

There  may  be  cases  where  the  owner  is  justified  or  not  justified  in 
abandoning,  but  that  cannot  alter  his  right  of  action,  if  such  right  has 
attached  at  a  particular  point  of  time.  We  say  here  the  owner's  right 
accrued  on  11th  August.  In  cases  of  capture,  or  sudden  abandonment 
in  the  hour  of  danger,  we  admit,  that  if  the  owner  was  in  a  position  to 
recapture  or  repossess,  he  would  be  unable  to  recover  in  an  action  for 
freight.  Then  it  is  said  it  was  our  own  voluntary  act  in  abandoning  the 
ship  that  caused  our  loss  of  freight.  But  when  a  ship  is  insured  for 
£6500,  and  becomes  so  damaged  that  it  is  not  worth  £470,  it  is  absurd 
to  say  that  he  elects  the  former  sum  ;  it  is  an  abuse  of  language  to  call 
it  a  voluntary  act.  It  is  like  A.  refusing  to  deliver  up  B.'s  goods, 
unless  B.  pays  him  £1000,  and  B.  pays  that  sum ;  in  one  sense,  it  is 
B.'s  voluntary  act,  yet  he  can  nevertheless,  on  getting  back  his  goods, 
recover  back  the  £1000  which  he  had  been  improperly  coerced  to  pay, 
Ashmole  v.  Wainright,  2  Queen's  Bench,  837.  So,  in  jettison,  though 
the  owner  with  his  own  hand  throw  goods  overboard,  that  is  held  not  to 
be  a  voluntary  act,  Powell  v.  Gudgeon,  5  Maule  and  S.  431. 

Lord  Trxiro. — What  was  to  prevent  you  claiming  an  average  loss  ? 
You  might  have  said,  "  I'll  keep  the  ship,  and  I'll  take  average  damage," 
which,  in  many  cases,  may  be  as  much  as  99  per  cent. 

*We  found  it  would  be  practically  more  advantageous  to  re-  r^.qnn-i 
cover  for  a  total  loss.  Lastly,  it  is  said,  that  if  the  ship  had  not  L  J 
been  insured,  we  could  not  have  had  any  pretence  for  the  present  claim. 
But  it  is  enough  to  say,  that  in  that  event  the  present  case  could  not 
have  arisen,  and  our  rights  cannot  be  affected  by  what  might  have  hap- 
pened in  such  a  contingency.  If  it  be  held  that  we  are  not  entitled  to 
recover,  then  the  practical  effect  will  be,  that  in  future  it  will  be  impos- 
sible for  an  owner  to  insure  both  his  ship  and  the  freight  at  the  same 
time,  which  hitherto  he  has  always  been  protected  in  doing. 

The  following  cases  were  also  cited  : — Fleming  v.  Smith,  1  H.  of  L. 
C.  513;  Everth  v.  Smith,  2  Maule  and  S.  278  ;  Knight  v.  Faith,  15 
Q.  B.  649 ;  Benson  v.  Chapman,  6  Man.  and  Gr.  792. 

Lord  Cranwoeth,  C. — The  first  observation  which  occurs  in  this 
summons  is,  that,  prima  facte,  it  discloses  no  case  of  freight  lost  at  all. 
The  cargo  arrived  safely  in  the  ship,  and  was  delivered  by  the  owners  to 
the  consignees,  by  whom  the  freight  was  duly  paid.  Then,  how  is  it 
that  the  respondents,  the  pursuers,  say  the  freight  has  been  lost  ?  It  is 
thus.     They  say  the  ship  had  been  insured  in  several  offices  on  policies 
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to  the  extent  of  £6500.  The  ship,  when  in  dock,  was  examined,  and 
found  so  much  damaged  that  it  was  impossible  to  repair  her.  The  ex- 
pense of  doing  so  would  have  been  too  great  j  the  value  of  the  ship 
When  repaired,  would  not  have  been  as  much  as  the  cost  of  repairing 
her,  and  therefore  the  owners  claimed  against  the  insurers  of  the  ship  as 
for  a  total  loss  of  the  ship ;  and,  on  the  1st  of  September,  1842,  they 
gave  notice  to  the  underwriters,  and  abandoned  the  ship  to  them.  The 
question  was  raised  between  the  owners  and  the  insurers  of  the  ship, 
whether  there  had  been  a  total  loss.  The  Greenock  Marine  Insurance 
Company,  who  had  insured  the  ship,  resisted  the  claim  and  the  owners 
raised  an  action  and  obtained  a  decree  establishing  that  there  had  been 
a  total  loss.  The  proceedings  in  that  action  are  thus  stated — (reads 
from  summons,  and  states  proceedings  in  the  action  against  the  ship- 
insurers,  and  then  in  the  present  action.) 

P^„n„-.,  *The  Court  of  Session,  in  the  present  case,  decided  in  favour 
L  J-i  of  the  claim  of  the  owners,  and  against  the  appellants,  the  under- 
writers of  the  freight.  The  underwriters,  being  dissatisfied,  have  ap- 
pealed. There  is  a  very  elaborate  judgment  given  below,  which  deserves, 
and  has  received,  I  have  no  doubt,  the  serious  attention  of  your  lordships. 
Three  of  the  learned  judges  below — the  lord  justice-clerk,  Lord  Med- 
wyn,  and  Lord  Cockburn,  sustained  the  claim  of  the  pursuers,  the 
owners.  One  judge.  Lord  MoncreifF,  took  a  different  view  of  the  case, 
and  considered  that  the  claim  of  the  owners  was  not  made  out. 

My  lords,  I  have  given  very  anxious  attention  to  these  able  and  well- 
reasoned  judgments,  which  fully  disclose  the  grounds  upon  which  the 
court,  that  is,  the  majority  of  the  judges  proceeded.  Those  grounds 
were  these : — First,  They  considered  that  there  was  a  total  and  actual 
loss  of  the  ship  before  she  was  brought  into  dock.  Secondly,  That  be- 
ing so,  and  the  ship  having  been  abandoned  to  the  underwriters,  or,  at 
all  events,  notice  of  the  loss  having  been  duly  given  to  them,  the  damaged 
vessel  became  their  property  as  from  the  time  of  the  fatal  injury,  say  on 
the  11th  of  August.  It  is  immaterial  whether  it  was  the  11th  of  August, 
or  the  17th  of  July  before  she  got  into  dock.  Thirdly,  The  court  con- 
sidered the  legal  consequence  of  such  a  state  of  facts  (as  established  by 
Case  V.  Davidson,  supra,  and  a  case  in  your  lordships'  house  arising  out 
of  this  very  transaction,  Stewart  v.  Gt-reenock  Marine  Insurance  Company, 
supra)  to  be,  that  freight  accruing  due  after  the  11th  of  August  (which 
includes  all  the  freight  of  the  ship),  belonged,  not  to  the  owners,  but  to 
the  insurers  of  the  ship,  and  so  was  lost  to  the  owners.  Fourthly,  The 
court  held  that  the  cause  of  this  loss  of  freight  to  the  owners  was  the 
loss  of  the  ship  by  perils  of  the  sea,  and  so  the  freight  was  lost  by  one 
of  the  perils  insured  against. 

These  are  the  grounds  on  which  the  Court  of  Session  proceeded.  But 
with  all  respect  to  the  distinguished  persons  by  whom  these  judgments 
were  pronounced,  I  think  they  rest  on  an  unsound  foundation.  I  do 
not  think  that,  as  between  the  parties  in  this  cause,  it  can  be  said  that 
the  ship  was  totally  lost  during-  her  voyage.  That  she  was  not  in  fact 
lost,  is  certain,  for  she  arrived  at  Liverpool,  was  there  brought  into  dock, 
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*her  cargo  was  Bafely  delivered  to  the  consignees,  and  the  freight  r^noA-\ 
was  paid  to  the  owners.  But  how,  then,  it  may  be  said,  is  this  L  J 
consistent  with  the  verdict  of  the  jury  in  the  action  against  the  under- 
writers of  the  ship,  which  finds  expressly  that  the  vessel  was  a  total  loss, 
irrespective  of  the  decayed  timbers  and  deficient  sails  ?  To  this  I  an- 
swer, that  the  verdict  was  altogether  res  inter  alios  acta.  As  between 
the  underwriters  on  the  ship  and  the  assured,  it  might  be  proper  to 
treat  the  damage  as  a  total  loss.  But  it  does  not  therefore  follow,  that 
it  can  be  so  treated  as  between  the  owners  and  other  persons — as  be- 
tween the  owners,  for  example,  and  the  underwriters  of  the  freight. 
When  it  is  said,  that  as  between  the  owners  and  the  underwriters  of  the 
ship,  there  had  been  a  total  loss,  all  that  is  meant  is,  that  the  circum- 
stances of  the  case  were  such  as  gave  to  the  owners  the  same  rights 
against  the  insurers  of  the  ship  as  if  there  had  actually  been  a  total  loss. 
It  does  not  by  any  means  follow,  that  the  same  circumstances  will  give 
to  the  owners  similar  rights  against  other  persons.  When  the  cargo  was 
delivered  to  the  consignees,  and  the  freight  paid,  the  owners  might,  if 
they  had  thought  it  for  their  interest,  have  retained  the  damaged  vessel, 
and  come  on  the  insurers  for  the  cost  of  repairing  her,  or  for  a  due  pro- 
portion of  that  cost.  In  such  a  case,  there  could  have  been  no  possible 
claim  on  the  appellants,  the  underwriters  of  the  freight ;  their  contract 
would  have  been  performed.  How  can  the  right  of  the  owners  to  enforce 
against  third  persons,  claims  resting  on  what  is  in  truth  a  fiction,  (namely, 
the  assumption  that  the  ship  did  not  perform  her  voyage,)  give  them  any 
right  against  those  whose  contract  was  actually  performed  ? 

The  learned  judges  in  the  Court  of  Session  seem  to  doubt  whether 
the  contract  of  the  underwriters  on  the  freight  was  performed — whether 
the  sum  paid  to  the  owners  by  the  consignees,  on  delivery  of  the  cargo 
at  Liverpool,  could  be  treated  as  freight-^whether  it  was  not  rather  to 
be  regarded  as  in  the  nature  of  salvage,  paid  indeed  to  the  owners,  but 
paid  to  them  only  as  agents  of  the  underwriters  on  the  ship.  With  all 
respect,  I  do  not  think  there  is  any  ground  for  such  a  doubt.  The  sum 
paid  to  the  owners  by  the  consignees  was  due  for  freight,  and  for  nothing 
else;  and  if  payment  had  been  withheld,  there  can  *be  no  doubt  r*AOK-i 
but  that  an  action  could  have  been  maintained  by  the  owners  for  L  J 
freight  immediately  on  delivery  of  the  cargo.  None  but  the  owners 
could  have  maintained  such  an  action,  and  they  could  maintain  it  only 
by  virtue  of  their  original  contract  of  freightment.  What  the  under- 
writers on  the  freight  undertook  was,  that  the  voyage  should  be  so  per- 
formed, as  that  the  owners  should  be  able  to  deliver  the  cargo,  and  so 
be  in  a  condition  to  assert  their  title  to  freight,  and  this  state  of  things 
actually  occurred. 

It  is  true  that  the  Court  of  Session  first,  and  afterwards  this  house,  in 
the  action  by  the  underwriters  on  the  ship  against  the  owners,  decided, 
that  the  sums  paid  for  freight  were  paid  to  the  owners,  not  for  their  own 
benefit,  but  for  the  use  and  behoof  of  the  insurers ;  and  it  was  strongly 
contended  at  your  lordship's  bar,  that  the  contract  into  which  the  appel- 
lants, the  underwriters  on  freight,  entered  with  the  owners,  was,  that 
the  voyage  should  be  so  performed  as  to  entitle  the  owners  to  recover  the 
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freight  for  their  own  use,  and  not  merely  as  agents  or  trustees  for  others. 
The  decision  in  the  action  by  the  owners  against  the  insurers  of  the  ship, 
has  been,  that,  under  the  circumstances,  the  freight  was  due,  not  to  the 
former,  but  to  the  latter,  and  so,  it  was  said,  the  contract  of  the  under- 
writers on  the  freight  was  not  performed.  But  this  reasoning  rests  on  a 
fallacy.  The  underwriters  on  the  freight  engaged  that  the  ship  should 
not  be  prevented  by  perils  of  the  sea  from  enabling  the  owners  to  earn 
her  freight.  Nor  was  she  so  prevented,  for,  in  spite  of  those  perils,  she 
arrived  in  port  under  the  conduct  of  the  owners,  and  obtained  payment 
of  her  freight.  The  right  of  the  underwriters  to  claim  that  freight 
against  the  owners,  arose  not  from  perils  of  the  sea,  but  from  the  election 
made  by  the  owners,  after  the  freight  had  been  earned  and  paid  to  them, 
to  treat  the  ship  as  wholly  lost  on  or  before  the  11th  of  August. 

Where  a  ship  has  received  such  an  injury  as  entitles  the  owner  to  treat 
it  as  totally  lost,  and  the  owner  consequently  abandons  it  to  the  under- 
writers, they,  if  they  repair  and  navigate  her,  come  in  as  assignees,  and 
so  are  entitled  to  all  freight  afterwards  earned.  In  such  a  case,  the  owner 
has  been  compelled  by  perils  of  the  sea  to  abandon  the  ship,  and  so  he 
loses,  not  only  the  ship,  but  all  possibility  of  earning  freight. 
r*Q9fin  *■''•*  ^*®  *■"  ^^^^  state  of  circumstances,  that  Chief-Justice  Tin- 
L  -I  dal  refers  in  Chapman  v.  Benson,  6  Man.  and  Gr.  792,  where  he 
says — "  The  assured  has  sustained  a  total  loss  of  the  freight  if  he  aban- 
dons the  ship  to  the  underwriters  on  ship,  and  is  justified  in  so  doing ; 
for,  after  such  abandonment,  he  has  no  longer  the  means  of  earning  the 
freight,  or  the  possibility  of  ever  receiving  itif  earned,  such  freight  going 
to  the  underwriters  on  ship."  But  there  the  very  learned  chief-justice 
was  referring  to  what  was  then  treated  as  a  total  loss,  and  abandonment 
to  the  underwriters  before  the  freight  was  earned.  The  distinction 
between  the  cases  of  Bengon  v.  Chapman,  according  to  what  were  supposed 
in  the  Court  of  Common  Pleas  to  be  the  facts,  and  the  present  case  is, 
that  there,  before  any  freight  had  been  earned,  there  had  been  a  damage 
so  serious  as  to  justify  the  owner  in  treating  it  as  a  total  loss,  and  aban- 
doning the  ship  to  the  underwriters;  whereas  here  the  owner  remained 
in  actual  possession  till  after  the  freight  had  been  earned,  and  earned  by 
reason  of  the  ship  having  actually  performed  the  voyage  in  question. 

I  do  no  not  apprehend  that  there  is  any  doubt  as  to  the  soundness  of 
the  doctrine  laid  down  by  Chief-Justice  Tindal,  though  the  judgment  of 
the  Court  of  Common  Pleas  was  reversed  by  the  exchequer  chamber, 
and  that  reversal  was  afterwards  sustained  by  this  house.  That  reversal 
proceeded  on  the  ground,  not  that  the  views  of  the  chief-justice  were 
erroneous,  if  the  facts  had  been  such  as  they  were  supposed  to  be  in  the 
court  below  before  the  facts  had  been  put  on  the  record  in  the  form  of  a 
special  verdict,  viz.,  that  there  had  been  a  total  loss  and  abandonment ; 
but  because  it  was  considered,  that  the  facts  found  in  the  special  verdict 
did  not  show  that  there  had  been  a  total  loss  and  abandonment,  so  that 
the  principles  laid  down  by  the  chief-justice  were  inapplicable.  But  then 
it  was  argued  at  your  lordships'  bar,  that  here  the  circumstances  are 
precisely  those  to  which  the  chief-justice  referred,  and  on  which  he  relied, 
namely,  an  abandonment  to  the  underwriters  on  the  ship,  in  consequence 
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of  an  injury  so  serious  as  to  have  justified  such  an  abandonment.  This, 
it  was  said,  was  a  total  loss,  and  so  the  doctrine  of  the  chief-justice,  that 
there  was  a  total  loss  of  freight,  as  well  as  of  ship,  is  strictly  applicable 
There  is,  *however,  a  manifest  and  most  important  difference  r:t:q5)7-| 
between  the  case  on  which  Chief- Justice  Tindal  was  reasoning,  L  J 
and  the  present.  The  chief-justice  was  referring  to  .a  case  of  loss  and 
abandonment  during  the  course  of  the  voyage,  and  before  the  freight 
had  been  earned.  Here,  though,  according  to  the  verdict,  the  ship  was 
totally  lost,  yet  there  was  no  abandonment  till  after  she  had  arrived  in 
port,  and  till  the  owners  were  in  a  condition  to  insist  on  payment  of  the 
freight,  and  until  that  freight  had  been  paid  to  them.  In  such  a  state 
of  things,  I  concur  in  what  was  said  by  Mr.  Baron  Alderson,  when  he 
delivered  in  this  house  the  opinion  of  the  judges  in  Benson  v.  Chapman, 
2  H.  of  L.  C.  721.  His  words  are — "  Nor,  indeed,  is  there  any  instance 
to  be  found  in  which  an  action  for  a  total  loss  of  freight  has  been  held  to 
be  maintainable,  where  the  freight  has  been  actually  earned."  The  court 
below  appears  to  me  to  have  fallen  into  an  error  by  overlooking  this  dis- 
tinction. Whatever  might  be  the  rights  of  the  owners  as  between  them- 
selves and  the  insurers  of  the  ship,  it  could  not  possibly  be  competent  to 
them,  after  the  freight  had  been  earned,  to  make  an  election  which  should 
affect  the  interests  of  third  parties. 

I  am  not  aware,  indeed,  of  any  previous  case  in  which,  after  a  ship 
had  actually  performed  her  voyage,  the  owners  have  been  permitted,  even 
between  themselves  and  the  underwriters  on  the  ship,  to  treat  an  injury 
sustained  on  the  voyage,  as  a  total  loss,  abandoning  the  ship  to  the  under- 
writers after  her  arrival  in  port ;  and  I  observe  that  the  lord  chancellor, 
in  moving  the  judgment  of  this  house  in  Stewart  v.  The  Greenock  Marine 
Insurance  Company,  where  the  question  was,  who,  as  between  the  owners 
and  the  underwriters  on  the  ship,  were  entitled  to  the  freight  earned, 
cautiously  abstains  from  giving  any  opinion  on  the  point,  whether  there 
had  been  what  could  justly  be  treated  as  a  total  loss.  His  lordship's 
judgment,  indeed,  proceeds  on  the  assumption  that  such  was  the  case  ; 
but  then  he  says  expressly,  "The  facts  as  found  by  the  verdict  must  be 
the  ground  on  which  the  consideration  of  the  question  must  proceed ;" 
and  again,  "  The  verdict  finds,  first,  that  there  was  a  total  loss  of  the 
Laurel ;"  and  then,  proceeding  on  the  ground,  that,  as  between  the  then 
parties,  namely,  the  owners  and  the  *insurers  on  the  ship,  there  r*g2gT 
had  been  what  the  verdict  had  conclusively  established  to  be  a  L  -I 
total  loss,  he  considers  what,  as  between  those  parties,  were  the  rights  in 
respect  of  the  freight.  That  was  the  sole  question  then  before  your  lord- 
ships, and  the  decision  then  come  to  does  not  govern  a  case  where  the  par- 
ties are  different,  and  where  it  is  open  to  the  party  sought  to  be  charged,  to 
contend  that,  as  against  him,  there  cannot  be  said  to  have  been  that 
total  loss,  the  existence  of  which  was  the  foundation  of  the  former  deci- 
sion. 

On  the  ground,  therefore,  that  here  the  freight  insured  was  actually 
earned  and  received  by  the  owners,  and  that,  but  for  their  act  after  such 
earning  and  receipt,  they  might  have  retained  it  for  their  own  use — so 
that  the  contract  into  which  the  appellants  entered  was  strictly  per- 
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formed — I  have  come  to  the  conolusion  that  the  judgment  below  was 
erroneous,  and  I  therefore  move  your  lordships  that  it  be  reversed. 

Lord  TauRO. — My  lords,  I  concur  in  the  conclusions  to  which  my 
noble  and  learned  friend  has  arrived,  that  the  judgment  which  was  pro- 
nounced in  the  court  below  is  erroneous,  and  ought  to  be  reversed.  And 
in  stating  my  reasons  for  coming  to  that  conclusion,  I  shall  be  under  the 
necessity,  I  fear,  of  repeating  much  which  the  lord  chancellor  has  just 
addressed  to  your  lordships.  The  opinion  which  he  has  delivered  to 
your  lordships  appears  to  me  to  have  contained  all  that  is  essentially 
material  to  the  casej  and,  except  that  the  case  is  one  of  considerable 
importance,  I  should  have  been  well  content  to  have  rested  entirely  upon 
the  reasons  which  the  noble  lord  has  given.  I  think  they  are  perfectly 
sound.  I  am  satisfied  that  they  are  consistent  with  every  previous  deci- 
sion, except  that  which  is  now  the  subject  of  appeal,  and  that  they  fur- 
nish abundant  ground  for  your  lordships  to  reverse  the  judgment  accord- 
ing to  the  prayer  of  the  appellants.  But,  my  lords,  I  pray  your  lord- 
ships' indulgence,  while  I  state,  or  rather  to  some  extent  repeat,  the 
reasons  which  have  induced  me  to  form  the  opinion  I  am  now  expressing. 

Your  lordships  are  rightly  told,  that  in  this  case  the  assured  upon  a 
policy  for  freight  claims  to  recover  the  total  loss  upon  that  policy,  not  by 
r*QC>qi  J^sason  that  the  freight  has  been  actually  *lost,  but  by  reason  that 
L  J  the  assured,  who  has  received  the  freight,  is  not  entitled  to  retain 
it  for  his  own  use.  The  case  of  the  respondents,  as  appears  upon  the 
record  is,  that  the  freight  has  been  earned,  has  been  received,  and  the 
assured,  by  reason  of  certain  circumstances,  has  been  compelled  to  allow 
the  underwriters  upon  the  ship  the  freight  so  earned  and  so  received,  in 
-an  account  by  way  of  set-off  against  the  subscription,  the  amount  of  which 
he  claims  to  be  entitled  to  receive. 

It  appears,  as  your  lordships  have  heard,  that  this  ship  sailed  from 
Quebec  on  the  14th  of  July.  She  arrived  in  the  river  Mersey,  and  at 
the  entrance  of  the  Liverpool  docks,  on  the  11th  of  August.  She  had 
been  materially  damaged  on  the  27th  of  July,  soon  after  she  sailed  from 
Quebec,  by  coming  in  contact  with  an  iceberg,  and  again  sustained  con- 
siderable damage  on  the  11th  of  August,  at  the  entrance  into  the  Liver- 
pool docks.  It  also  appears  by  the  respondents'  case  that  she  was  after- 
wards floated  into  the  basin,  and  on  the  12th  or  13th  of  August  was 
floated  into  the  dock,  where  she  was  moored,  and  remained  until  the 
next  day,  when  she  was  put  into  a  graving  dock,  where  she  delivered 
her  cargo,  and  the  owner  afterwards  received  freight.  Some  days  after 
the  delivery  of  the  cargo,  it  appears  that  the  ship  was  surveyed,  and 
found  to  be  damaged  to  such  an  extent  as  to  render  her  not  worth  repair- 
ing ;  whereupon  the  present  respondent,  the  assured,  abandoned  the  ship 
to  the  underwriters,  and  sued  them  for  a  total  loss  and  recovered  j  but 
the  court,  in  determining  the  amount  which  the  pursuer  was  entitled  to 
recover,  decided  that  the  underwriters  were  entitled  to  credit  for  the 
amount  of  the  freight  which  the  pursuer  had  received,  against  the  amount 
of  their  subscriptions.  And  the  assured,  being  thus  compelled  to  allow,  in 
an  account  with  the  underwriters  in  the  settlement  of  the  loss,  the  amount 
of  freight,  instituted  the  present  suit  against  the  underwriters  upon  the 
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freight,  insisting,  that  because  he  was  so  compelled  to  allow  the  freight 
actually  received,  to  the  underwriters  of  the  ship,  there  had  been,  within 
the  meaning  of  the  policy,  a  total  loss  of  freight.  And  the  question  now 
before  your  lordships  is,  whether,  because  tjie  underwriters  upon  the 
ship  were  so  entitled,  which  this  house  has  decided  they  were,  to  the 
amount  of  freight,  *that,  in  point  of  law,  constitutes  a  total  loss  (-*qoq-| 
of  freight  within  the  meaning  of  the  policy.  L        J 

My  lords,  I  own  it  appears  to  me  that  the  assured's  right  of  abandon- 
ment and  recovery  of  a  total  loss  against  the  underwriters  upon  the  ship, 
has  been  determined  under  circumstances  somewhat  peculiar.  The  ship, 
as  my  noble  and  learned  friend  has  stated  to  your  lordships,  actually 
performed  the  voyage — a  circumstance  which,  as  far  as  I  am  aware,  has 
never  occurred  where  the  owner  has  been  held  entitled  to  abandon  the 
ship,  and  claim  for  a  total  loss,  however  extensive  the  damage  may  have 
been  which  was  incurred  during  the  voyage.  In  the  cases  in  which 
abandonment  has  hitherto  been  allowed,  the  voyage  has  either  been  ac- 
tually lost,  or  the  ship  has  been  placed  in  circumstances,  by  the  perils 
insured  against,  in  which  no  prudent  owner,  uninsured,  would  do  that 
which  has  become  necessary  to  enable  the  ship  to  perform  the  voyage. 
In  some  of  the  cases,  ships  have  been  under  capture  or  detention  by 
hostile  powers,  or  stranded,  attended  with  uncertainty  whether  the  ship 
could  ever  be  got  off  in  a  situation  able  to  prosecute  the  voyage,  or  so 
damaged  at  an  intermediate  port,  as  to  be  either  irreparable  altogether 
by  reason  of  her  own  condition,  or  for  want  of  the  necessary  means  of 
repair,  or  requiring  an  outlay  to  enable  her  to  pursue  her  voyage,  such  as 
no  prudent  owner  uninsured  would  incur.  In  all  these  cases,  at  the  time 
of  the  abandonment,  either  the  voyage  was  lost,  or  in  imminent  peril  of 
being  so.  But,  as  before  stated  in  this  case,  though  the  damage  was 
incurred  during  the  voyage — that  is,*before  she  had  delivered  her  cargo 
in  the  Liverpool  dock — yet  that  damage  did  not  prevent  her  from  com- 
pleting her  voyage  by  delivering  her  cargo  and  earning  the  freight.  That 
the  underwriters  of  the  ship  were  liable  to  indemnify  the  owner  for  the 
pecuniary  damage  which  he  would  sustain  by  the  outlay  necessary  to  repair 
the  injuries  which  the  ship  had  received,  is  quite  clear;  but  the  deci- 
sion by  which  the  right  to  abandon  and  recover  a  total  loss  was  estab- 
lished, appears  to  me  to  be  somewhat  in  advance  of  the  previous  decisions. 

The  case,  the  nearest  in  point  of  circumstances,  and  which  were  referred 
to  by  my  Lord  Cottenham,  in  moving  the  judgment  of  the  house,  is  that 
of  Samuel  v.  Royal  Exchange  Assurance  *Company,  supra.  That  r*g3i-i 
ship  was  insured  to  the  port  of  London,  and  was  ultimately  dea-  «-  -I 
tined  to  deliver  her  cargo  in  the  king's  dock  at  Deptford.  She  arrived 
at  the  dock  gates,  but,  before  entering  the  dock,  was  there  totally  lost, 
and,  of  course,  thereby  prevented  from  completing  her  voyage,  which  she 
never  did  complete.  The  plaintiff  was  held  entitled  to  recover  for  a  total 
loss,  but  only  upon  the  ground  that  she  was  lost  during  her  voyage, — 
that  is,  before  she  was  moored  at  the  place  of  her  ultimate  destination, 
and  her  voyage  thereby  completed.  But,  as  before  stated,  in  the  present 
case,  though  the  damage  was  during  the  voyage,  the  ship  was  not  thereby 
prevented  from  completing  her  voyage.     It  does  not  appear  to  me  that, 
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provided  the  loss  occurs  during  the  voyage,  it  is  at  all  material  whether 
that  loss  happens  a  short  time  after  the  inception  of  the  risk,  or  a  short 
time  before  the  voyage  is  completed.  From  the  commencement  to  the 
termination  of  the  risk,  the  effect  of  the  loss  is  the  same,  inasmuch  as 
the  loss  during  any  portion  of  that  interval,  is  equally  a  loss  at  whatever 
time  it  may  occur  during  the  voyage. 

In  the  action  against  the  underwriters  on  this  ship,  the  jury  found 
,  facts,  which  must  be  coupled  with  facts  admitted  upon  the  record.  This, 
I  think,  has  been  much  overlooked — it  being  a  clear  principle  of  law, 
that  that  which  the  parties  admit  upon  the  face  of  the  record,  the  jury 
even  cannot  gainsay.  It  is  not  within  the  issue  left  to  them.  Their 
verdict,  therefore,  must  always  be  construed  with  reference  to  the  facts 
admitted  upon  the  face  of  the  record.  The  verdict  in  this  case,  taking 
it  in  its  terms,  coupled  with  the  facts  admitted  upon  the  record,  shows 
that  the  ship,  although  so  damaged  as  not  to  be  worth  repairing,  had 
yet  performed  her  voyage.  The  verdict  is  certainly  not  quite  so  distinct 
upon  some  of  the  material  facts,  as  we  are  accustomed  to  see  verdicts  in 
the  English  courts.  But  the  terms,  of  that  verdict,  being  taken  in  con- 
nection with  the  facts  admitted  upon  the  record  to  which  that  verdict 
would  be  appended,  and  upon  which  the  interlocutor  or  judgment  was 
pronounced — the  facts  distinctly  appear,  that  the  damage  sustained  by 
the  ship,  either  by  coming  in  contact  with  the  iceberg,  or  at  the  pier- 
head, did  not  prevent  her  afterwards  being  floated  into  the  basin,  and 
r*Q^91  subsequently  into  the  dock  where  *she  was  moored,  and  from 
L  J  which,  on  the  following  day,  she  was  taken  into  the  graving  dock, 
and  there  discharged  her  cargo.  It  further  appears,  that  some  days 
after  this  the  ship  was  surveyed.  It  was  at  first  reported,  that  the  cost 
of  repairing  her  would  be  £3000 ;  it  was  afterwards  estimated  that  it 
would  exceed  £4000, — the  ship  having  been  valued  in  the  policy  at 
£7500.  Further,  it  appears  that  the  freight,  as  before  stated,  actually 
earned  and  paid  to  the  owners,  amounted  to  £1402,  2s.  2d.,  which  is 
the  amount  sought  to  be  recovered  on  the  policies  on  freight.  So  that 
the  verdict,  properly  construed  with  reference  to  the  other  facts  admitted 
upon  the  record,  and  by  which  the  parties  are  conclusively  bound,  shows 
that  the  damage  sustained  by  the  ship  did  not  prevent  her  from  com- 
pleting her  voyage,  and  earning  her  freight. 

These  are  facts  necessary  to  be  attended  to  in  proceeding  with  the  in- 
quiry as  to  the  rights  of  the  parties  in  the  present  case.  In  order  to  de- 
termine whether  those  facts  constitute  a  loss  of  freight  within  the  mean- 
ing of  the  policy  on  freight,  it  is  necessary  to  consider  what  are  the  obli- 
gations which  the  underwriter  takes  upon  himfeelf  by  that  policy.  My 
noble  and  learned  friend,  I  think,  has  stated  them  most  correctly.  I 
conceive  that  the  underwriter  upon  the  freight  binds  himself  to  indem- 
nify the  assured  against  any  loss  of  freight  occasioned  by  the  ship  being 
prevented  from  performing  the  voyage  insured,  by  any  of  the  perils 
mentioned  in  the  policy,  and  thereby  the  freight  insured  being  earned. 
He  does  not  engage  that  the  assured  should  be  able  to  procure  a  load- 
ing, or  that  he  should  be  entitled  to  retain  the  freight,  as  between  him 
and  any  other  persons,  after  it  shall  have  been  earned.     I  understand 
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his  liability  to  indemnify  against  the  loss  of  freight  is  limited  to  a  loss 
occasioned  by  the  ship's  being  prevented  from  performing  the  Toyage 
insured,  by  any  of  the  perils  within  the  policy.  With  a  loss  of  freight 
sustained  from  any  other  cause,  or  by  any  other  means  than  the  incapa- 
city of  the  ship  to  perform  the  voyage  and  earn  the  freight,  I  do  not  un- 
derstand the  underwriter  is  at  all  concerned. 

In  Benson  v.  Chapman,  2  H.  of  L.  C.  696,  which  was  a  case  relied 
upon  by  the  pursuer,  Mr.  Baron  Alderson,  in  delivering  the  opinion  of 
the  judges  to  your  lordships'  house,  expressly  *stated,  that  there  r*Qoo-i 
was  no  case  in  which  it  had  been  held  there  was  a  loss  of  freight,  L  -I 
where  the  voyage  had  been  performed,  and  the  freight  had  been  earned, 
and  that  the  underwriters  engaged  only  that  freight  should  be  earned, 
and  it  had  been  earned.  I  own,  my  lords,  it  struck  me  with  some  sur- 
prise that  that  case  should  be  stated,  and  that  principle  distinctly  enun- 
ciated ;  but  yet  no  answer,  that  I  can  see,  is  .to  be  found  in  any  part  of 
the  argument  below,  and  none  has  been  stated  at  your  lordships'  bar, 
which  can  in  any  respect  impeach  the  soundness  of  that  general  princi- 
ple which  the  learned  baron  pronounced  in  delivering  the  opinion  of  the 
judges.  No  case  has  been  cited,  and  I  believe  none  can  be  cited,  incon- 
sistent with  that  doctrine.  It  is  correctly  stated,  that  the  decision  of  the 
Court  of  Common  Pleas  was  upon  the  distinct  ground  that  the  voyage 
had  been  lost, — that  is  to  say,  that  the  ship  had  been  reduced  to  such  a 
state  of  damage  by  the  perils  insured  against,  as  that  she  could  not  be 
put  into  a  condition  to  perform  the  voyage  without  an  outlay  such  as  no 
uninsured  prudent  owner  would  incur.  The  owner,  in  order  to  save  the 
underwriters,  would  not  be  bound  to  do  that  greatly  to  his  injury,  which 
he  would  do  if  uninsured,  and  therefore,  in  that  respect,  he  was  entitled 
to  abandon  the  ship.  And  when  he  abandoned  the  ship,  he  of  course 
would  be  entitled  to  nothing  which  the  future  owner  of  the  ship  might 
earn  by  means  of  the  ship,  which,  though  once  belonging  to  the  original 
owner,  had  ceased  to  be  so  by  the  effect  of  the  abandonment,  justified  by 
the  consequences  of  those  perils  against  which  he  had  insured.  That 
judgment,  it  is  true,  was  reversed  by  the  exchequer  chamber,  the  rever- 
sal being  sustained  by  this  house ;  but  nobody,  that  I  am  aware  of,  ut- 
tered a  word  tending  to  impugn  the  correctness  of  the  law  which  had 
been  laid  down  in  the  Court  of  Common  Pleas.  It  was  argued  in  the 
Court  of  Common  Pleas  upon  a  special  case — that  is,  a  statement  of  facts 
agreed  to  by  the  parties.  That  special  case  stated,  that  certain  circum- 
stances had  occurred  to  the  ship,  the  parties  leaving  it  to  the  court  to  say 
whether  those  circumstances  amount  to  a  total  loss  or  not.  But  when 
they  bring  a  writ  of  error  to  review  the  judgment,  it  is  then  necessary 
that  that  special  case,  with  the  statement  of  the  circumstances,  should 
be  altered  so  as  to  state  *the  conclusion  of  fact  to  which  those  r*goi-i 
circumstances  lead.  The  court,  in  hearing  the  argument  upon  L  J 
the  special  case,  in  the  first  instance  draw  the  conclusion  of  fact  as  if 
they  were  a  jury;  but  when  it  goes  to  a  court  of  error  there  is  no  license 
to  the  Court  of  Error  to  draw  a  conclusion  of  fact ;  they  can  only  deal 
with  the  facts  actually  recorded.  In  the  Court  of  Common  Pleas  the 
court  inferred  that  there  had  been  a  total  loss.     When  the  facts  with 
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the  conclusions  came  to  be  drawn  out  into  the  form  of  a  special  verdict, 
the  fact  was  stated,  that  no  prudent  owner  would  have  incurred  the  ex- 
pense which  was  necessary  to  repair  the  ship;  but  the  record  did  not 
state,  that  the  ship  being  at  Pernambuco,  and  the  owner  in  England,  no 
prudent  owner  would  have  incurred  the  expense,  if  he  had  been  at  Per- 
nambuco— ^in  other  words,  the  captain  upon  the  spot  having  been  in- 
duced to  repair,  exercising  his  best  judgment  in  regard  to  the  facts — 
the  case,  in  stating  that  no  prudent  owner  here  would  have  incurred  the 
expense,  did  not  state,  that  a  prudent  owner  upon  the  spot,  aware  of  the 
facts  which  the  captain  was  aware  of,  would  not  have  repaired.  The 
Court  of  Error  said,  therefore.  We  cannot  say  that  a  prudent  owner  at 
Pernambuco  would  not  have  repaired,  merely  because  you  tell  us  a  pru- 
dent owner  in  England  would  not  have  repaired.  The  captain  stood  in 
the  place  of  the  owner,  and  therefore  you  must  give  us  that  conclusion 
of  fact,  placing  the  owner  in  the  situation  in  which  the  captain  was 
placed;  and  unless  the  verdict  states  that  no  prudent  owner  at  Pernam- 
buco would  have  incurred  the  expense,  we  cannot  say  that  the  owner  was 
authorized  to  abandon  the  ship,  because  it  is  only  on  the  footing,  that  no 
prudent  owner,  in  the  circumstances  in  which  he  is  supposed  to  be  placed, 
would  incur  the  expense,  that  he  is  entitled  to  abandon  her.  The  judg- 
ment, therefore,  was  reversed,  because  the  Court  of  Error  could  not  draw 
that  conclusion  of  fact  upon  the  special  verdict,  which  the  Court  of  Com- 
mon Pleas  had  drawn  upon  the  special  case,  the  law  being  perfectly  un- 
impugned,  either  in  the  Court  of  Exchequer  Chamber,  or  at  the  bar  of 
this  house.  The  case,  therefore,  was  ultimately  determined  upon  the 
ground,  that  there  did  not  appear  to  have  been  such  a  constructive 
total  loss  upon  the  ship  as  to  warrant  the  owner  in  abandoning  her. 
P^qoK-i  *Now,  my  lords,  if  the  true  construction  of  the  policy,  or,  in 
■-  -I  other  words,  the  obligation  of  the  underwriters  upon  the  freight, 
be  what  the  noble  lord  has  stated,  and  what  I  have  in  other  terms  re- 
peated, the  facts  of  this  case  appear  to  be  conclusive  against  the  claim 
of  the  respondent.  As  I  before  stated,  it  appears  by  the  record,  that 
the  voyage  was  performed  notwithstanding  the  injuries  which  the  ship 
received,  and  the  freight  was  not  only  earned,  but  also  received.  The 
decision  against  the  underwriters  below,  however,  was  founded  upon  a 
different  view  of  the  effect  of  the  policy,  and  it  becomes  necessary  to 
examine  the  correctness  of  the  construction  so  adopted,  and  the  applica- 
tion of  that  construction  to  the  facts  of  this  case. 

The  expression,  « the  loss  of  freight,"  has  two  meanings,  and  the  dis- 
tinction between  them,  and  its  effects,  it  is  material  to  bear  in  mind. 
Freight  may  be  lost  in  the  sense,  that,  by  reason  of  the  perils  insured 
against,  the  ship  has  been  prevented  earning  freight — that  is  the  sense 
in  which  it  has  been  lost  in  this  case.  Or  you  may  use  the  expression, 
"  loss  of  freight,"  in  the  sense,  that  it  may  be  lost  to  the  owner,  after  it 
has  been  earned,  by  some  circumstances  unconnected  with  the  contract 
between  the  assured  and  the  underwriters  on  the  freight.  For  a  loss  of 
freight  in  the  first  sense,  that  is,  the  ship  being  prevented  earning  the 
freight  by  the  non-performance  of  the  voyage  insured,  the  underwriter 
on  the  freight  is  liable.     But  for  any  loss  of  freight  sustained  by  the 
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owner  after  it  has  been  earned,  I  conceive  the  underwriter  i3  not  liable. 
I  can  extract  no  obligation  whatever  from  the  policy,  which  shonld  8ub- 
ject  him  to  such  a  loss.  He  has  performed  his  warranty  by  the  freight 
being  earned,  and  he  has  no  concern  whatever  with  who  may  be  entitled 
to  the  freight  when  so  earned. 

In  this  case,  at  the  time  the  owner  received  the  freight,  he  so  received 
it  on  his  own  account,  for  his  own  benefit,  and,  as  the  facts  then  stood, 
was  entitled  to  retain  it  against  all  the  world.  The  contract  between 
the  owner  and  the  underwriters  on  freight  had  been  entirely  performed, 
and  the  relation  between  them  determined,  and  the  assured  was  at  that 
time  entitled,  not  only  to  retain  the  freight,  but  to  recover  a  full  r:^Qqfi^ 
^compensation  for  any  pecuniary  loss  he  might  have  incurred  L  J 
by  reason  of  the  damage  which  his  ship  had  sustained.  But  having 
valued  his  ship  at  £7500,  and  the  cost  of  the  necessary  repairs  of  the 
damage  being  £4000  only,  he  preferred  to  claim  a  total  loss  and  to  aban- 
don the  ship,  and  thereby  obtain  £7500,  rather  than  to  claim  a  partial 
loss,  by  which  he  would  be  entitled  to  recover  only  his  actual  damage  of 
£4000,  retaining  at  the  same  time  his  ship ;  and  the  consequence  of  his 
electing  to  take  that  course,  was  to  make  the  freight,  which  he  had  re- 
ceived for  his  own  benefit,  an  item  in  account  between  him  and  the  un- 
derwriters of  the  ship,  and  Upon  that  he  founds  a  claim  to  a  total  loss  of 
freight  against  the  now  appellant.  The  act  of  abandonment,  if  it  did 
not  operate  as  an  assignment  of  the  ship,  at  least  enured  as  a  binding 
agreement  to  assign  it,  and  thereby  invested  the  underwriter  on  the  ship 
with  all  the  rights  which  belonged  to  him  as  owner,  among  which  rights, 
it  is  said,  was  that  of  having  the  benefit  of  the  earnings  of  the  ship  dur- 
ing the  voyage — the  assignment  by  abandonment,  as  I  call  it,  being  sup- 
posed to  entitle  the  underwriter  to  all  the  profits  which  had  arisen 
throughout  the  voyage.  If  the  ship  had  been  uninsured,  this  question 
could  never  have  arisen.  But  it  is  said,  that  although,  if  the  owner  had 
stood  his  own  insurer,  there  would  have  been  no  loss,  yet,  by  reason  of 
his  having  thought  fit  to  make  a  contract  of  insurance  with  others,  and 
afterwards  to  constitute  those  insurers,  owners  of  the  ship  in  his  place, 
the  underwriters  on  the  freight  have  been  guilty  of  a  breach  of  their 
contract  by  not  indemnifying  him  for  what  he  calls  loss  of  freight  aris- 
ing out  of  his  having  invested  the  underwriter  of  the  ship  with  his  title 
to  the  freight  actually  earned.  I  think  such  a  claim  is  not  founded  in 
law  or  in  justice.  If  uninsured,  there  could  have  been  no  pretence  of 
loss,  but,  if  insured,  the  amount  of  claim  against  the  underwriter  of  the 
freight  is,  according  to  the  argument  of  the  respondent,  to  vary  accord- 
ing to  the  proportion  in  which  the  assured  happens  to  have  insured  the 
ship. 

Besides,  what  has  been  the  effect  of  the  judgment  in  the  court  below? 
In  substance,  to  make  the  underwriter  of  the  freight  an  insurer  of  the 
ship.  Hitherto  his  liability  has  been  to  answer  for  the  loss  of  freight, 
provided  the  owner  is  *prevented  by  the  perils  insured  against  r^ggy-i 
from  earning  freight.  But,  according  to  the  decision,  freight  L  J 
may  be  earned,  the  underwriter  upon  the  freight  may  have  performed 
his  duty,  the  ship  may  afterwards  be  lost  in  consequence  of  perils  pre- 
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viously  incurred,  and,  by  reason  of  such  loss  of  the  ship,  the  underwriters 
upon  the  freight  become  liable.  What  does  he  receive  premium  for? 
That  the  owner  may  be  able  to  earn  the  freight,  notwithstanding  the 
perils  of  the  sea  and  the  perils  of  navigation.  He  knows  that  the  ship 
may  receive  such  damage  as  not  to  be  able  to  perform  the  voyage,  but 
the  goods  may  be  carried  forward  and  the  freight  earned.  He  knows 
that  the  insurance  upon  the  ship  may  be  made  to  last  longer  than  the 
insurance  upon  the  freight.  Look  at  the  form  of  the  policy  in  question, 
which  is,  that  the  insurance  is  to  last  until  ten  days  after  the  report  of 
the  custom-house  of  the  ship.  So  that,  the  ship  having  arrived  and  de- 
livered her- cargo,  the  freight  earned  and  paid — if  the  ship  sinks  within 
the  time  of  the  insurande  of  the  ship — that  sinking  resulting  from  perils 
which  had  been  incurred,  before  the  underwriter  is  to  be  answerable  for 
ihe  loss  of  freight,  because  the  ship  had  been  lost  after  the  freight  had 
been  earned.  My  lords,  his  premium  is  not  measured  by  any  such 
degree  of  risk — it  is  not  within  the  terms  of  his  contract — it  is  not 
within  the  spirit  of  his  contract — and,  I  think,  not  within  the  terms  of 
the  policy. 

Some  question  is  raised  in  this  case  in  regard  to  the  necessity  of  an 
abandonment,  and  it  is  said,  that  if  an  abandonment  was  unnecessarily 
made,  it  ought  not  to  affect  the  rights  of  the  parties.  My  lords,  I  own 
I  am  clearly  of  opinion  that  abandonment  was  at  all  events  essential  in 
this  case  to  entitle  the  assured  to  recover  for  a  total  loss.  Whether, 
where  a  ship  continues  to  exist  in  specie,  the  assured  can  ever  recover 
for  a  total  loss  without  abandonment,  it  is  not  necessary  to-  consider, 
because  I  think  that  in  this  case  no  doubt  can  be  reasonably  entertained 
but  that  it  was  competent  to  the  assured,  as  my  noble  and  learned  friend 
has  stated  to  your  lordships,  to  retain  his  damaged  ship,  and  to  recover 
the  £4000,  enabling  him  to  repair,  or  any  other  sum  of  money  which  he 
might  expend  in  order  to  repair  the  damage  which  the  ship  had  sustained. 
The  underwriters,  if  the  assured  had  thought  fit  to  claim  his  indemnity 
P^qno-i  *as  for  a  partial  loss,  could  have  had  no  pretence  to  claim  any 
L  J  interest  in  the  damaged  ship.  The  option  rested  entirely  with 
the  assured,  either  to  abandon  the  ship  and  claim  a  total  loss,  or  to  repair 
his  ship  and  claim  the  partial  loss.  It  does  not  always  become  necessary, 
but  the  course  is,  where  it  does  become  necessary,  for  the  assured,  upon 
the  abandonment,  to  assign  the  ship  to  the  underwriters,  as  was  done  in 
the  class  of  cases  which  your  lordships  will  recollect,  arising  out  of  the 
Bussian  embargo.  In  that  case,  the  ships  being  under  embargo,  and  it 
being  uncertain  whether  they  would  be  deemed  to  be  captured  or  released, 
in  order  to  put  the  underwriters  in  the  perfect  situation  of  owners,  you 
find  by  the  reported  cases  that  assignments  were  generally  taken  when 
the  abandonment  was  made,  or  soon  after.  Therefore  the  option  rested 
with  the  assured,  either  to  abaildon  and  to  claim  a  total  loss,  or  to  repair 
his  ship  and  claim  a  partial  loss ;  and  unless  he  had  declared  his  election 
within  a  reasonable  time  after  he  had  become  acquainted  with  the  state 
of  his  ship,  he  would  have  waived  his  right  of  election,  and  his  claim 
would  have  been  confined  to  a  partial  loss.  The  title  of  the  underwriter 
on  the  ship  to  the  freight,  was  not  founded  upon  the  policy,  or  upon  the 
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extent  of  the  damage  which  the  ship  had  sustained,  but  upon  the  elec- 
tion of  the  assured  to  abandon,  that  is,  to  assign  his  ship  to  such  under- 
writer. And  a  doctrine  which  leads  to  this,  that  an  arrangement  between 
the  assured  and  the  underwriter  upon  the  ship  will  render  an  underwriter 
upon  the  freight  liable  to  pay  a  total  loss  upon  the  freight  in  relief  of 
the  underwriter  upon  the  ship,  and  that  in  a  case  where  the  freight  hae 
been  actually  earned  and  received,  I  say  such  a  doctrine  as  that  should 
be  watched  with  great  jealousy.  Wherever  a  ship  is  so  circumstanced, 
as.  that  the  assured  has  an  election  to  treat  it  either  as  a  total  loss  or  a 
partial  loss,  I  conceive  abandonment  is  a  conditiop  to  be  performed  either 
prior  to,  or  contemporaneously  with,  his  claim  of  total  loss.  And  I  can 
see  no  just  ground  for  doubting  that  this  was  at  least  a  case  of  election, 
assuming,  as  I  have  before  stated,  that  such  an  election  exists,  after  the 
voyage  has  been  actually  performed.  The  cases  in  the  books  in  which 
it  is  said,  that  where  it  is  in  the  option  of  the  assured  to  claim  as  for  a 
total  or  a  partial  *loss,  abandonment  is  necessary  to  be  made  rs^qoq-i 
within  a  reasonable  time,  in  order  to  support  an  election  to  treat  <-  -• 
the  loss  as  a  total  loss,  are  too  numerous  and  too  well  known  to  make  it 
necessary  for  me  to  fatigue  your  lordships  by  referring  to  them  by  name. 

It  appears  to  me,  therefore,  upon  principle  that  the  judgment  which 
has  been  pronounced  in  this  case  is  erroneous,  and  decidedly  at  variance 
with  the  legal  result  of  the  whole  record,  which  shows  an  ordinary  insur- 
ance for  freight,  the  voyage  performed,  and  the  earning  of  freight  not 
only  not  prevented  by  the  perils  insured  against,  but  actually  stCcom- 
plished,  and  the  freight  actually  received  by  the  owner  at  a  time  when 
he  might  have  retained  it  for  his  own  benefit,  except  for  his  subsequent 
voluntary  election  to  constitute  the  underwriters  on  the  ship,  as  between 
him  and  them,  the  owners  of  the  ship,  and  thereby  transfer  his  pre- 
viously vested  right  to  the  freight  so  earned,  to  them — circumstances 
negativing  any  breach  of  the  contract  on  the  part  of  the  underwriters 
upon  the  freight,  that  the  vessel  should  not  be  prevented  from  perform- 
ing the  voyage  insured,  and  thereby  entitling  the  owner  to  the  freight 
in  consequence  of  any  of  the  perils  mentioned  in  the  policy. 

In  Thompson  v.  Kowcroft,  supra,  it  is  said,  that  underwriters  on  the 
ship  stand  in  the  place  of  the  owner  after  abandonment ;  and  in  Case  v. 
Davidson,  5  Maule  and  Selwyn,  79,  Lord  Tenterden  says — "  Abandon- 
ment is  equivalent  to  a  sale."  There  are  numerous  authorities  to  the 
same  effect.  I  think  there  is  no  authority  in  support  of  the  plaintiff's 
claim,  but  there  is  authority  very  strong  in  opposition  to  it.  In  illustra- 
tion of  the  effect  of  a  policy  on  the  freight,  the  ease  of  Everth  v.  Smith, 
supra,  may  be  referred  to,  by  which  it  was  decided,  that  such  a  policy 
was  not  an  insurance  on  specific  freight,  but  on  the  freight  generally, 
and  that,  if  any  freight  was  brought  home,  no  loss  would  happen  for 
which  the  underwriter  was  liable.  Macarthy  v.  Abel,  supra,  seems  to 
me  directly  in  point,  and  was  referred  to  and  adopted  in  Everth  v. 
Smith.  There  were  insurances  in  that  case  on  both  ship  and  freight. 
The  ship  had  been  detained  by  the  Russian  Government  at  Riga,  and 
the  cargo  taken  out,  and,  while  in  that  state  under  detention,  there  was 
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r*Qj.m  ^^  abandonment  of  stip  and  freight  to  the  respective  *under- 
L  J  writers,  all  of  ■whom  paid  the  owner  for  a  total  loss.  The  ship, 
however,  was  afterwards  released,  delivered  her  cargo,  performed  the 
voyage,  and  the  underwriters  on  the  ship  received  the  freight;  where- 
upon the  assured  brought  an  action  on  the  policy  on  the  freight  for  a 
total  loss.  Lord  Ellenborough,  in  giving  judgment  in  that  case,  said — '■ 
"The  case  resolves  itself  into  a  single  point,  viz.,  whether  the  freight 
had  been  in  this  case  lost  or  not  ?  If  the  fact  be  merely  looked  at, 
freight,  in  the  events  which  have  happened,  has  not  been  lost,"  but  has 
been  fully  and  entirely  earned,  and  received  by  or  on  behalf  of  the  plain- 
tiffs, the  assured,  and  if  so,  no  loss  can  be  properly  demandable  against 
the  underwriters  on  the  freight,  who  merely  insure  against  the  loss  of 
that  particular  subject  by  the  assured.  But  if  it  have,  or  can  be  con- 
sidered as  having  been  in  any  other  manner  or  sense  lost  to  the  owners 
of  the  ship,  it  has  become  so  lost  to  them,  not  by  means  of  the  perils  in- 
sured against,  but  by  means  of  an  abandonment  of  the  ship,  which 
abandonment  was  the  act  of  the  assured  themselves,  with  which,  there- 
fore, and  the  consequences  thereof,  the  underwriters  on  freight  have  no 
concern.  It  appears  to  us,  therefore,  that  quaciinque  via  data — that  is, 
whether  there  has  been  no  loss  at  all  of  freight,  or,  being  such,  it  has 
been  a  loss  only  occasioned  by  the  act  of  the  plaintiffs  themselves — they 
are  not  entitled  to  recover,  and  therefore  a  nonsuit  must  be  entered." 
My  lords,  that  appears  to  me  to  be  a  distinct  authority  upon  the  present 
case ;  ~and  although  the  attention  of  the  learned  counsel  at  the  bar  was 
called  to  the  case,  undoubtedly  it  has  received  no  answer.  Nothing  has 
been  said  to  impugn  the  doctrine  there  laid  down,  nor  any  distinction 
pointed  out  with  reference  to  its  just  application  to  the  present  case. 

It  is  also  to  be  observed,  that  there  is  no  case  showing  underwriters 
entitled  to  the  freight  by  reason  of  there  having  been  a  total  loss,  except 
where  there  has  been  an  abandonment,  which  I  own  I  should  have 
expected  it  would  have  been  thought  necessary  to  produce  evidence  of 
in  sustaining  the  present  argument.  I  repeat,  that  there  is  no  case  in 
which  the  underwriters  of  a  ship  have  ever  been  held  entitled  to  the 
freight,  except  where  there  has  been  an  abandonment. 
r*Q4n  ^'^^  "^^^  ^^  '''®®''  argued  with  great  learning  and  ability  by 
L  J  *the  judicial  authorities  in  Scotland,  and  ample  justice  has  been 
done  to  the  case  by  very  able  and  learned  arguments  at  the  bar, — though 
there  are  some  principles  which  have  been  stated,  which  were  new  to 
me,  and  which  I  think,  upon  examination,  would  be  found  to  be  erro- 
neous. I  feel  bound  to  state,  with  every  respect  for  a  contrary  opinion, 
that  it  is  clear  to  my  mind  that  there  has  been  no  loss  of  freight  in  this 
case  within  the  meaning  of  the  policy.  I  therefore  concur  in  the  opinion 
which  has  been  pronounced  by  the  noble  and  learned  lord,  and  I  think 
your  lordships  are  bound  in  point  of  law  to  allov  this  appeal,  and  to 
reverse  the  decision  of  the  court  below. 

Interlocutors  reversed. 
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Whatever  difficulty  may  be  thought  to  have  attached  to  the  previous  case  of 
Stewart  v.  The  Greenock  Insurance  Company,  there  does  not  appear  to  be  much 
difficulty  in  the  subsequent  one  of  Turner  v.  Scottish  Marine  Insurance  Com- 
pany, which  last  was  the  sequel  of  the  former  one.  In  a  question  as  between 
the  owners  and  the  underwriters  on  the  freight  it  seems  impossible  to  hold  that 
the  latter  were  liable  for  the  loss  of  the  freight,  seeing  that  the  freight  was  not 
lost  but  earned.  The  freight  was  no  doubt  lost  to  the  owners,  but  that  arose 
from  an  act  of  their  own  in  abandoning  the  vessel  to  the  underwriters  on  it, 
and  in  suing  as  for  a  total  loss.  A  loss  of  the  freight  from  that  cause  cannot 
be  supposed  to  have  been  contemplated  by  the  underwriters  on  the  freight. 
Their  obligation  was  to  indemnify  the  owners  for  the  freight  if  lost  from  the 
perils  of  the  sea.  The  freight,  however,  was  not  so  lost,  but,  on  the  contrary, 
was  earned  and  paid  to  the  owners,  and  by  them  paid  to  the  underwriters  on 
the  ship  as  a  consequence  of  their  having  abandoned  the  ship,  and  claimed  as 
for  a  total  loss. 


AN    ACT 


AMEND   THE   LAWS   OF  ENGLAND  AND  IRELAND  AF- 
FECTING TKADE  AND  COMMERCE.— 29th  Jtilt,  1856. 

ANNO  DEOIMO   NONO  ET  VICESIMO  VICTORLiB  REGIN^. 

CAP.    XCVIL 


Whereas  inconvenience  is  felt  by  persons  engaged  in  trade  by  reason 
of  tbe  laws  of  England  and  Ireland  being  in  some  partienlars  different 
from  those  of  Scotland  in  matters  of  common  occurrence  in  the  course 
of  such  trade,  and  with  a  view  to  remedy  such  inconvenience  it  is  expe- 
dient to  amend  the  laws  of  England  and  Ireland  as  hereinafter  is  men- 
tioned :  Be  it  enacted  by  the  queen's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : — 

I.  No  writ  of  Fieri  Facias  or  other  writ  of  execution,  and  no  writ  of 
attachment  against  the  goods  of  a  debtor,  shall  prejudice  the  title  to 
such  goods  acquired  by  any  person  bona  fide,  and  for  a  valuable  consi- 
deration before  the  actual  seizure  or  attachment  thereof  by  virtue  of  such 
writ  J  provided  such  person  had  not,  at  the  time  when  he  acquired  such 
title,  notice  that  such  writ,  or  any  other  writ  by  virtue  of  which  the 
goods  of  such  owner  might  be  seized  or  attached,  had  been  delivered  to 
and  remained  unexecuted  in  the  hands  of  the  sheriff,  under-sheriff,  or 
coroner. 

r*Q44n  ''^^'  •"■"  ^  actions  and  suits  in  any  of  the  superior  courts  of 
L  J  common  law  at  Westminster  or  Dublin,  or  in  any  court  of  record 
in  England,  Wales,  or  Ireland,  for  breach  of  contract  to  deliver  specific 
goods  for  a  price  in  money,  on  the  application  of  the  plaintiff,  and  by 
leave  of  the  judge  before  whom  the  cause  is  tried,  the  jury  shall,  if  they 
find  the  plaintiff  entitled  to  recover,  find  by  their  verdict  what  are  the 
goods  in  respect  of  the  non-delivery  of  which  the  plaintiff  is  entitled  to 
recover,  and  which  remain  undelivered ;  what  (if  any)  is  the  sum  the 
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plaintiff  would  have  been  liable  to  pay  for  the  delivery  thereof;  what 
damages  (if  any)  the  plaintiff  would  have  sustained  if  the  goods  should 
be  delivered  under  execution,  as  hereinafter  mentioned,  and  what  damages 
if  not  so  delivered ;  and  thereupon,  if  judgment  shall  be  given  for  the 
plaintiff,  the  court  or  any  judge  thereof,  at  their  or  his  discretion,  on 
the  application  of  the  plaintiff,  shall  have  power  to  order  execution  to 
issue  for  the  delivery,  on  payment  of  such  sum  (if  any)  as  shall  have 
been  found  to  be  payable  by  the  plaintiff  as  aforesaid,  of  the  said  goods, 
without  giving  the  defendant  the  option  of  retaining  the  same  upon  pay- 
ing the  damages  assessed ;  and  such  writ  of  execution  may  be  for  the 
delivery  of  such  goods ;  and  if  such  goods  so  ordered  to  be  delivered,  or 
any  part  thereof,  cannot  be  found,  and  unless  the  court,  or  such  judge 
or  baron  as  aforesaid,  shall  otherwise  order,  the  sheriff,  or  other  officer 
of  such  court  of  record,  shall  distrain  the  defendant  by  all  his  lands  and 
chattels  in  the  said  sheriff's  bailiwick,  or  within  the  jurisdiction  of  such 
other  court  of  record,  till  the  defendant  deliver  such  goods,  or,  at  the 
option  of  the  plaintiff,  cause  to  be  made  of  the  defendant's  goods  the 
assessed  value  or  damages,  or  a  due  proportion  thereof ;  provided  that 
the  plaintiff  shall,  either  by  the  same  or  a  separate  writ  of  execution,  be 
entitled  to  have  made  of  the  defendant's  goods  the  damages,  costs,  and 
interest  in  such  action  or  suit. 

III.  No  special  promise  to  be  made  by  any  person  after  the  passing  of 
this  act  to  answer  for  the  debt,  default,  or  miscarriage  of  another  person, 
being  in  writing,  and  signed,  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  thereunto  lawfully  authorized,  shall  be  deemed 
invalid  to  support  *an  action,  suit,  or  other  proceeding  to  charge  i-jjtq^K-i 
the  person  by  whom  such  promise  shall  have  been  made  by  rea-  L  J 
son  only  that  the  consideration  for  such  promise  does  not  appear  in  writ- 
ing or  by  necessary  inference  from  a  written  document. 

IV.  No  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  made  to  a  firm  consisting  of  two  or  more  persons,  or  to  a  single 
person  trading  under  the  name  of  a  firm,  and  no  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  a  firm  consisting  of  two  or  more  per- 
sons, or  of  a  single  person  trading  under  the  name  of  a  firm,  shall  be 
binding  on  the  person  making  such  promise  in  respect  of  anything  done 
or  omitted  to  be  done  after  a  change  shall  have  taken  place  in  any  one 
or  more  of  the  persons  constituting  the  firm,  or  in  the  person  trading 
under  the  name  of  a  firm,  unless  the  intention  of  the  parties,  that  such 
promise  shall  continue  to  be  binding  notwithstanding  such  change,  shall 
appear  either  by  express  stipulation,  or  by  necessary  implication  from  the 
nature  of  the  firm  or  otherwise. 

V.  Every  person  who,  being  surety  for  the  debt  or  duty  of  another, 
or  being  liable  with  another  for  any  debt  or  duty,  shall  pay  such  debt  or 
perform  such  duty,  shall  be  entitled  to  have  assigned  to  him,  or  to  a  trus- 
tee for  him,  every  judgment,  specialty,  or  other  security  which  shall  be 
held  by  the  creditor  in  respect  of  such  debt  or  duty,  whether  such  judg- 
ment, specialty,  or  other  security  shall  or  shall  not  be  deemed  at  law  to 
have  been  satisfied  by  the  payment  of  the  debt  or  performance  of  the 
duty,  and  such  person  shall  be  entitled  to  stand  in  the  place  of  the  ere- 
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ditor,  and  to  use  all  the  remedies,  and,  if  need  be,  and  upon  a  proper 
indemnity,  to  use  the  name  of  the  creditor,  in  any  action  or  other  pro- 
ceeding, at  law  or  in  equity,  in  order  to  obtain  from  the  principal  debtor, 
or  any  co-surety,  co-contractor,  or  co-debtor,'as  the  case  may  be,  indem- 
nification for  the  advances  made  and  loss  sustained  by  the  person  who 
shall  have  so  paid  such  debt  or  performed  such  duty,  and  such  payment 
or  performance  so  made  by  such  surety  shall  not  be  pleadable  in  bar  of 
any  such  action  or  other  proceeding  by  him  :  provided  always,  that  no 
r*Q4.Rn  ''"■surety,  co-contractor,  or  *co-debtor  shall  be  entitled  to  recover 
■-  J  from  any  other  co-surety,'  co-contractor,  or  co-debtor,  by  the 
means  aforesaid,  more  than  the  just  proportion  to  which,  as  between 
those  parties  themselves,  such  last-mentioned  person  shall  be  justly 
liable. 

VI.  No  acceptance  of  any  bill  of  exchange,  whether  inland  or  for- 
eign, made  after  the  31st  day  of  December,  1856,  shall  be  suflScient  to 
bind  or  charge  any  person,  unless  the  same  be  in  writing  on  such  bill, 
or,  if  there  be  more  than  one  part  of  such  bill,  on  one  of  the  said  parts, 
and  signed  by  the  acceptor  or  some  person  duly  authorized  by  him. 

VII.  Every  bill  of  exchange  or  promissory  note  drawn  or  made  in 
any  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  the 
Islands  of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  and  the  islands 
adjacent  to  any  of  them,  being  part  of  the  dominions  of  her  majesty, 
and  made  payable  in  or  drawn  upon  any  person  resident  in  any  part  of 
the  said  United  Kingdom  or  islands,  shall  be  deemed  to  be  an  inland 
bill ;  but  nothing  herein  contained  shall  alter  or  affect  the  stamp-duty, 
if  any,  which,  but  for  this  enactment,  would  be  payable  in  respect  of  any 
such  bill  or  note. 

VIII.  In  relation  to  the  rights  and  remedies  of  persons  having  claims 
for  repairs  done  to,  or  supplies  furnished  to  or  for,  ships,  every  port  within 
the  United  Kingdom  of  Great  Britain  and  Ireland,  the  Islands  of  Man, 
Guernsey,  Jersey,  Alderney,  and  Sark,  and  the  islands  adjacent  to  any 
of  them,  being  part  of  the  dominions  of  her  majesty,  shall  be  deemed  a 
home  port. 

IX.  All  actions  of  account  or  for  not  accounting,  and  suits  for  such 
accounts,  as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants,  shall  be  commenced  and  sued  within 
six  years  after  the  cause  of  such  actions  or  suits,  or  when  such  cause  has 
already  arisen  then  within  six  years  after  the  passing  of  this  Act  j  and 
no  claim  in  respect  of  a  matter  which  arose  more  than  six  years  before 
r*047T  *^®  commencement  of  such  action  or  suit  shall  be  enforceable  by 
^  -<  *action  or  suit  by  reason  only  of  some  other  matter  of  claim  com- 
prised in  the  same  account  having  arisen  within  six  years  next  before  the 
commencement  of  such  action  or  suit. 

X.  No  person  or  persona  who  shall  be  entitled  to  any  action  or  suit 
with  respect  to  which  the  •  period  of  limitation  within  which  the  same 
shall  be  brought  is  fixed  by  the  Act  of  the  twenty-first  year  of  the  reign 
of  King  James  the  First,  chapter  sixteen,  section  three,  or  by  the  Act 
of  the  fourth  year  of  the  reign  of  Queen  Anne,  chapter  sixteen,  section 
seventeen,  or  by  the  Act  of  the  fifty-third  year  of  the  reign  of  King 
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George  tte  Third,  chapter  one  hundred  and  twenty-seven,  section  five, 
or  by  the  Acts  of  the  third  and  fourth  years  of  the  reign  of  King  Wil- 
liam the  Fourth,  chapter  twenty-seven,  sections  forty,  forty-one,  and 
forty-two,  and  chapter  forty-two,  section  three,  or  by  the  Act  of  the  six- 
teenth and  seventeenth  years  of  the  reign  of  her  present  majesty,  chap- 
ter one  hundred  and  thirteen,  section  twenty,  shall  be  entitled  to  any 
time  within  which  to  commence  and  sue  such  action  or  suit  beyond  the 
period  so  fixed  for  the  same  by  the  enactments  aforesaid,  by  reason  only 
of  such  person,  or  some  one  or  more  of  such  persons,  being  at  the  time 
of  such  cause  of  action  or  suit  accrued  beyond  the  seas,  or  in  the  cases 
in  which  by  virtue  of  any  of  the  aforesaid  enactments  imprisonment  is 
now  a  disability,  by  reason  of  such  person  or  some  one  or  more  of  such 
persons  being  imprisoned  at  the  time  of  such  cause  of  action  or  suit  ac- 
crued. 

XI.  Where  such  cause  of  action  or  suit  with  respect  to  which  the  period 
of  limitation  is  fixed  by  the  enactments  aforesaid  or  any  of  them,  lies 
against  two  or  more  joint  debtors,  the  person  or  persons  who  shall  be  en- 
titled to  the  same  shall  not  be  entitled  to  any  time  within  which  to  com- 
mence and  sue  any  such  action  or  suit  against  any  one  or  more  of  such 
joint  debtors  who  shall  not  be  beyond  the  seas  at  the  time  such  cause  of 
action  or  suit  accrued,  by  reason  only  that  some  other  one  or  more  of  such 
joint  debtors  was  or  were  at  the  time  such  cause  of  action  accrued  beyond 
the  seas,  and  such  person  or  persons  so  entitled  as  aforesaid  shall  not  be 
barred  from  commencing  and  suing  any  action  or  suit  against  the  joint 
debtor  or  joint  debtors  who  was  *or  were  beyond  seas  at  the  time  naAfti 
the  cause  of  action  or  suit  accrued  after  his  or  their  return  from  L  J 
beyond  seas,  by  reason  only  that  judgment  was  already  recovered  against 
any  one  or  more  of  such  joint  debtors  who  was  not  or  were  not  beyond 
seas  at  the  time  aforesaid. 

XII.  No  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
nor  the  Islands  of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  nor  any 
islands  adjacent  to  any  of  them,  being  part  of  the  dominions  of  her 
majesty,  shall  be  deemed  to  be  beyond  seas  within  the  meaning  of  the 
Act  of  the  fourth  and  fifth  years  of  the  reign  of  Queen  Anne,  chapter 
sixteen,  or  of  this  Act. 

XIII.  In  reference  to  the  provisions  of  the  Acts  of  the  ninth  year  of 
the  reign  of  King  George  the  Fourth,  chapter  fourteen,  sections  one  and 
eight,  and  the  sixteenth  and  seventeenth  years  of  the  reign  of  her  pre- 
sent majesty,  chapter  one  hundred  and  thirteen,  sections  twenty-four  and 
twenty-seven,  an  acknowledgment  or  promise  made  or  contained  by  or 
in  a  writing  signed  by  an  agent  of  the  party  chargeable  thereby,  duly 
authorized  to  make  such  acknowledgment  or  promise,  shall  have  the  same 
effect  as  if  such  writing  had  been  signed  by  such  party  himself. 

XIV.  In  reference  to  the  provisions  of  the  Acts  of  the  twenty-first 
year  of  the  reign  of  King  James  the  First,  chapter  sixteen,  section  three, 
and  of  the  Act  of  the  third  and  fourth  years  of  the  reign  of  King  Wil- 
liam the  Fourth,  chapter  forty-two,  section  three,  and  of  the  Act  of  the 
sixteenth  and  seventeenth  years  of  the  jeign  of  her  present  majesty, 
chapter  one  hundred  and  thirteen,  section  twenty,  when  there  shall  be 
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two  or  more  co-contractors  or  co-debtors,  wliether  bound  or  liable  jointly 
only,  or  jointly  and  severally,  or  executors  or  administrators  of  any  con- 
tractor, no  such  co-contractor  or  co-debtor,  executor  or  administrator 
shall  lose  the  benefit  of  the  said  enactments  or  any  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  payment  of  any  principal,  in- 
terest, or  other  money,  by  any  other  or  others  of  such  co-contractors  or 
co-debtors,  executors  or  administrators. 

r*Q4Qn  *^V.  In  order  to  enable  the  superior  courts  of  common  law 
L  J  at  Westminster  and  Dublin,  and  the  judges  thereof  respectively, 
to  makes  rules  and  regulations,  and  to  frame  writs  and  proceedings,  for 
the  purpose  of  giving  effect  to  this  Act,  the  two  hundred  and  twenty- 
third  and  two  hundred  and  twenty-fourth  sections  of  "  The  Common 
Law  Procedure  Act,  1852,"  shall,  so  far  as  this  Act  is  to  take  effect  in 
England,  and  the  two  hundred  and  thirty-third  and  two  hundred  and 
fortieth  sections  of  "The  Common  Law  Procedure  Amendment  Act 
(Ireland,)  1853,"  shall,  so  far  as  this  Act  is  to  take  effect  in  Ireland, 
be  incorporated  with  this  Act,  as  if  those  provisions  had  been  severally 
herein  repeated  and  made  to  apply  to  this  Act. 

XYI.  In  citing  this  Act  it  shall  be  sufficient  to  use  the  expression 
«  The  Mercantile  Law  Amendment  Act,  1866." 

XVII.  Nothing  in  this  Act  shall  extend  to  Scotland. 


1.  Formerly  the  execntion  creditor  of  a  seller  was  preferable  to  the  buyer, 
although  the  sale  took  place  before  the  actual  seizure  of  the  goods  under  the 
writ,  if  before  the  sale  the  writ  had  been  placed  in  the  hands  of  the  sheriff.  By 
section  1,  however,  it  is  enacted  that  a  title  to  goods  acquired  by  a  person,  bona 
Jlde,  and  for  a  valuable  consideration,  before  the  goods  have  been  actually 

seized  or  attached,  shall  not  be  prejudiced,  provided  the  person  acquiring  such 
title  had  not  notice  at  the  time  of  acquiring  it,  that  a  writ  of  execution  or  at- 
tachment had  been  delivered  to  the  sheriff,  and  remained  unexecuted  in  his 
hands. 

2.  According  to  the  common  law  of  England  a  purchaser  could  not  in  gene- 
ral enforce  specific  delivery  of  the  goods  sold  to  him,  and  his  remedy  practically 
resolved  itself  into  a  claim  of  damages,  whether  he  sued  specially  for  non-per- 
formance of  the  contract,  or  brought  an  action  of  detinue  for  the  goods  them- 
selves, or  an  action  for  th^  conversion  of  them.  By  the  "  Common  Law  Pro- 
cedure Act,  1854,"  17  and  18  Vict.  c.  125,  the  superior  courts  at  Westminster 
r*<)'>m  *^^^  ^  discretionary  power,  on  the  application  of  the  plaintiff,  in  any 
'-  ■'  action  for  the  detention  of  any  chattel,  to  order  that  execution  should  issue 
for  return  of  the  chattel  detained,  without  giving  the  defendant  the  option  of  retain- 
ing the  chattel  upon  paying  the  value  assessed.  By  the  second  section  of  the  new 
Act  it  is  provided,  that  in  actions  for  breach  of  contract  to  deliver  specific  goods 
for  a  price  in  money,  the  jury,  on  the  application  of  the  plaintiff,  and  with  leave  of 
the  judge,  are  empowered  to  find  by  their  verdict  what  were  the  goods  which  re- 
mained undelivered  ;  also  what  sum  the  plaintiff  would  have  been  liable  to  pay 
for  the  delivery  thereof;  also  what  damages  the  plaintiff  would  have  sustained 
if  the  goods  should  be  delivered  under  execution,  and  what  damages  if  not  so 
delivered.  The  court  is  then  empowered  to  order  execution  to  issue  for  the  de- 
livery of  the  goods,  on  payment  of  such  sum  as  shall  be  found  to  be  payable  to 
the  plaintiff,  without  giving  the  defendant  the  option  of  retaining  them  upon 
paying  the  damages  assessed. 

3.  Formerly,  in  order  to  make  a  guarantee  effectual,  the  consideration  re- 
quired to  appear  on  the  face  of  the  instrument,  either  expressly  or  by  clear  im- 
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plication,  or  from  other  documents  connected  with  the  instrnment.  (See  snpra, 
p.  l.|  The  third  section  enacts  that  a  guarantee  shall  be  valid  although  the 
consideration  does  not  appear  in  writing,  or  by  necessary  inference  from  a  writ- 
ten document. 

4.  The  fourth  section  declares  that  no  guarantee  to  or  for  a  firm  shall  be 
binding  after  a  change  shall  have  taken  place  in  the  persons  constituting  the 
firm,  unless  the  contrary  shall  be  expressly  stipulated,  or  be  necessarily  implied 
from  the  nature  of  the  firm  or  otherwise.  This  is  not  an  alteration,  but  a  de- 
claration of  the  law  as  previously  laid  down,  the  principle  established  being, 
that  where  a  guarantee  is  given  by  one  firm  for  advances  to  be  made  to  another 
firm,  and  a  change  takes  place  in  the  position  of  either  firm,  the  party  giving 
the  guarantee  is  not  liable  for  advances  made  subsequent  to  the  change  in 
either  firm.     (See  Bodenham  v.  Purchas,  2  B.  and  Al.  39.) 

5.  Formerly  a  surety  could  not  obtain  the  benefit  of  such  bonds,  or  judg- 
ments, or  other  securities  as  were  held  to  be  extinguished  by  the  performance 
by  him  of  the  principal  obligation,  and  was  entitled  only  to  an  assignment  of 
any  bond  or  security  by  the  principal  debtor  other  than  those  that  were  so  ex- 
tinguished. By  the  law  of  Scotland  it  was  different,  for  there  the  cautioner  on 
performing  the  obligation  was  entitled  to  an  assignation  of  the  creditor's  claim 
on  the  principal  debtor  and  the  co-cautioners,  and  of  all  the  securities  of  every 
description  held  by  the  creditor  from  or  against  the  principal  debtor,  provided 
such  securities  were  not  subject  to  any  other  claim  of  the  creditor.  Section  5 
assimilates  the  law  of  the  two  countries  in  this  respect,  and  a  *surety,  ritQgii 
or  co-surety,  co-debtor,  or  co-contractor,  who  now  discharges  his  lia-  ^  ^ 
bility,  is  entitled  to  an  assignment  of  all  securities  held  by  the  creditor,  and  may 
proceed  against  the  principal  debtor,  or  any  co-surety,  co-contractor,  or  co- 
debtor  for  the  advances  made,  and  loss  sustained  by  him,  provided  that  he  does 
not  recover  from  the  co-surety,  co-contractor,  or  co-debtor,  more  than  the  just 
proportion  for  which,  as  between  these  parties  themselves,  he  shall  be  justly 
liable. 

6.  In  England  the  acceptances  of  an  inland  bill  require  to  be  in  writing  on 
the  bill  itself;  but  a  verbal  acceptance  of  a  foreign  bill,  or  an  acceptance 
written  on  a  separate  paper,  or  a  written  or  verbal  promise  to  accept  an  exist- 
ing foreign  bill  was  held  to  be  a  valid  acceptance.  A  promise,  however,  either 
written  or  verbal,  to  accept  a  non-existing  foreign  bill  was  not  sustained,  unless 
the  promise  had  been  communicated  to  the  party  who  took  the  bill,  and  he  had 
been  induced  by  the  promise  to  take  it.  (See  vol.  i.  434.)  Section  6,  however, 
enacts  that  no  acceptance  of  any  bUl,  whether  inland  or  foreign,  shall  be  suffi- 
cient unless  it  be  in  writing  upon  the  bill,  or  if  there  be  more  than  one  part  of 
the  bill,  on  one  of  the  said  parts,  such  acceptance  being  signed  by  the  acceptor, 
or  some  person  being  duly  authorized  by  him. 

7.  Section  1  declares  that  every  bill  or  note  drawn  or  made  in  any  part  of  the 
United  Kingdom,  or  the  islands  there  mentioned,  and  made  payable  in,  or 
drawn  upon  any  person  resident  in  these  places,  shall  be  deemed  to  be  an  inland 
bill,  but  the  stamp-duty  payable  in  respect  of  such  bill  or  note  remains  un- 
affected. 

8.  By  21  James  I.  c.  16,  it  is  provided,  that  all  actions  of  account,  and  upon 
the  case,  other  than  such  accounts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or  servants,  must  be  commenced  and  sued 
within  six  years  after  the  cause  of  action,  and  not  after.  By  this  provision 
action  is  barred  as  to  every  item  in  the  account  that  is  more  than  six  years  old, 
and  items  within  that  period  do  not  operate  to  prevent  the  limitation  applying 
to  the  previous  portion  of  the  account.  By  section  9  of  the  present  statute  the 
exception  in  the  Statute  of  James  I.  is  repealed,  and  now  no  claim  in  respect 
of  a  matter  arising  more  than  six  years  before  the  commencement  of  the  suit 
is  enforceable  by  action  or  suit,  on  the  ground  that  some  other  matter  or  claim 
comprised  in  the  same  account  had  arisen  within  the  six  years  before  the  com- 
mencement of  the  action. 

9.  By  the  same  statute,  21  James  I.  c.  16,  it  was  provided  that  if  any  creditor 
was  beyond  seas  at  the  time  when  his  cause  of  action  accrued,  he  should  be  at 
liberty  to  bring  his  action  within  the  period  of  limitation  after  his  return  from 
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r*QR9l  beyond  seas  ;  and  this  exception  in  favour  of  creditors  *beyond  seas 
L  ^"^J  ^ag^  by  the  Act  4  Anne,  c.  16,  extended  to  cases  where  the  debtors  were 
beyond  seas,  so  that  the  creditor  might  bring  his  action  against  such  debtor 
within  the  period  of  limitation  after  his  return  from  beyond  seas.  In  regard 
also  to  Tarious  simple  contract  debts,  where  the  creditor  was  imprisoned,  when 
the  cause  of  action  accrued  the  period  of  limitation  ran  only  from  the  time  of 
his  being  set  at  large.  By  the  tenth  section  of  the  present  statute  a  creditor's 
absence  beyond  seas,  or  his  imprisonment,  is  no  longer  a  ground  for  excluding 
the  limitation  of  actions,  and  such  creditor  is  no  longer  entitled  to  commence 
the  action  beyond  the  six  years,  on  the  ground  that  at  the  time  his  cause  of 
action  accrued  he  was  beyond  seas  or  imprisoned.  The  case,  however,  of  a 
debtor  beyond  seas  remains  as  before. 

10.  By  the  eleventh,  ascWon,  when  the  cause  of  action  lies  against  two  or  more 
joint  debtors,  the  creditor  shall  not  be  entitled  to  any  time  beyond  the  period  of 
limitation  within  which  to  commence  and  sue  his  action  against  any  one  or 
more  of  the  joint  debtors  who  shall  not  be  beyond  seas  at  the  time  when  the 
cause  of  action  accrued,  on  the  ground  that  some  other  one  or  more  of  the  joint 
debtors  was  or  were  beyond  seas  at  the  time  when  the  cause  of  action  accrued ; 
and  his  obtaining  judgment  against  the  joint  debtor  within  the  kingdom  shall 
not  be  a  bar  to  bringing  an  action  against  a  joint  debtor  who  was  beyond  seas 
when  the  cause  of  action  accrued,  after  such  joint  debtor's  return  from  beyond 
seas. 

11.  The  operation  of  the  Limitation  Statute  is  barred  by  acknowledgment  or 
partial  payment  by  the  debtor ;  and  questions  having  arisen  as  to  the  proof  and 
effect  of  acknowledgments  and  promises  offered  in  evidence,  for  the  purpose  to 
take  a  case  out  of  the  operation  of  the  statute,  it  was  enacted  by  9  (Jeo.  IV.  c. 
14,  (Lord  Tenterdeu's  Act,)  that  in  actions  of  debt,  or  upon  the  case  grounded 
on  any  simple  contract,  no  acknowledgment  shall  be  deemed  sufficient,  unless  it 
be  in  writing,  or  by  part  payment.  The  thirteenth  section  of  the  new  Act  ex- 
tends these  provisions  to  the  case  of  a  debtor's  agent,  and  declares  that  a  writ- 
ten acknowledgment  contained  in  a  writing  signed  by  an  agent  of  the  party 
chargeable  thereby,  who  is  duly  authorized  to  make  such  acknowledgment  or 
promise,  shall  have  the  same  effect  as  if  it  had  been  signed  by  the  party  him- 
self. 

12.  By  the  Act  9  Geo.  IV.  u.  14,  an  acknowledgment  made  by  one  con- 
tractor did  not  preserve  the  claim  against  other  contractors,  but  part  payment 
by  one  contractor  kept  alive  the  claim  against  the  others.  Section  14  repeals 
this  provision  as  regards  part  payment  by  one  contractor,  and  enacts  that  such 
part  payment  shall  not  prevent  another  contractor  taking  the  benefit  of  the  Sta- 
tute of  Limitations. 


AN   ACT 


TO 

AMEND  THE  LAWS  OP  SCOTLAND  AFFECTING  TRADE 
AND  COMMEECE.— 21sT  July,  1856. 

ANNO  DECIMO  NONO  ET  VICESIMO  VICTORIA  BEGINS. 

CAP.   LX. 


Whereas  inconvenience  is  felt  by  persons  engaged  in  trade  by  reason 
of  the  laws  of  Scotland  being  in  some  particulars  diflferent  from  those  of 
England  and  Ireland  in  matters  of  common  occurrence  in  the  course  of 
such  trade,  and  with  a  view  to  remedy  such  inconvenience  it  is  expedient 
to  amend  the  law  of  Scotland  as  hereinafter  is  mentioned  :  Be  it  there- 
fore enacted  by  the  queen's  most  excellent  majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  teniporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

I.  From  and  after  the  passing  of  this  Act,  where  goods  have  been  sold, 
but  the  same  have  not  been  delivered  to  the  purchaser,  and  have  been 
allowed  to  remain  in  the  custody  of  the  seller,  it  shall  not  be  competent 
for  any  creditor  of  such  seller,  after  the  date  of  such  sale,  to  attach  such 
goods  as  belonging  to  the  seller  by  any  diligence  or  process  of  law,  in- 
cluding sequestration,  to  the  effect  of  preventing  the  purchaser  or  others 
in  his  right  from  enforcing  delivery  of  the  same  ;  and  the  right  of  the 
purchaser  to  demand  delivery  of  such  goods  shall  from  and  after  the 
date  of  such  sale  be  attachable  by  or  transferable  to  the  creditors  of  the 
purchaser. 

*n.  Where  a  purchaeer  of  goods  who  has  not  obtained  deli-  r*QKJ-i 
very  thereof,  shall,  after  the  passing  of  this  Act,  sell  the  same,  L  J 
the  purchaser  from  him  or  any  other  subsequent  purchaser  shall  be  en- 
titled to  demand  that  delivery  of  the  said  goods  shall  be  made  to  him 
and  not  to  the  original  purchaser ;  and  the  seller,  on  intimation  being 
made  to  him  of  such  subsequent  sale,  shall  be  bound  to  make  such  de- 
livery, on  payment  of  the  price  of  such  goods,  or  performance  of  the 
obligations  or  conditions  of  the  contract  of  sale,  and  shall  not  be  entitled, 
in  any  question  with  a  subsequent  purchaeer,  or  others  in  his  right,  to 
retain  the  said  goods  for  any  separate  debt  or  obligation  alleged  to  be  due 
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to  such  seller  by  the  original  purchaser :  Provided  always,  that  nothing 
in  this  Act  contained  shall  prejudice  or  affect  the  right  of  retention  of 
the  seller  for  payment  of  the  purchase  price  of  the  goods  sold,  or  such 
portion  thereof  as  may  reman  unpaid,  or  for  performance  of  the  obliga- 
tions or  conditions  of  the  contract  of  sale,  or  any  right  of  retention  com- 
petent to  the  seller,  except  as  between  him  and  such  subsequent  pur- 
chaser, or  any  such  right  of  retention  arising  from  express  contract  with 
the  original  purchaser. 

III.  Any  seller  of  goods  may  attach  the  same  while  in  his  own  hands 
or  possession,  by  arrestment  or  poinding,  at  any  time  prior  to  the  date 
when  the  sale  of  such  goods  to  a  subsequent  purchaser  shall  have  been 
intimated  to  such  seller,  and  such  arrestment  or  poinding  shall  have  the 
same  operation  and  effect  in  a  competition  or  otherwise  as  an  arrestment 
or  poinding  by  a  third  party. 

IV.  Nothing  hereinbefore  contained  shall  prejudice  or  affect  the  land- 
lord's right  of  hypothec  and  sequestration  for  rent. 

V.  Where  goods  shall,  after  the  passing  of  this  Act,  be  sold,  the  seller, 
if  at  the  time  of  the  sale  he  was  without  knowledge  that  the  same  were 
defective  or  of  bad  quality,  shall  not  be  held  to  have  warranted  their 
quality  or  sufficiency,  but  the  goods,  with  all  faults,  shall  be  at  the  risk 
of  the  purchaser,  unless  the  seller  shall  have  given  an  express  warranty 
of  the  quality  or  sufficiency  of  such  goods,  or  unless  the  goods  have 
_^Q_-_  *been  expressly  sold  for  a  specified  and  particular  purpose,  in 
L  -I  which  case  the  seller  shall  be  considered,  without  Buch  warranty, 
to  warrant  that  the  same  are  fit  for  such  purpose. 

VI.  From  and  after  the  passing  of  this  act,  all  guarantees,  securities, 
or  cautionary  obligations  made  or  granted  by  any  person  for  any  other 
person,  and  all  representations  and  assurances  as  to  the  character,  con- 
duct, credit,  ability,  trade,  or  dealings  of  any  person,  made  or  granted  to 
the  effect  or  for  the  purpose  of  enabling  such  person  to  obtain  credit, 
money,  goods,  or  postponement  of  payment  of  debt,  or  of  any  other  obli- 
gation demandable  from  him,  shall  be  in  writing,  and  shall  be  subscribed 
by  the  person  undertaking  such  guarantee,  security,  or  cautionary  obli- 
gation, or  making  such  representations  and  assurances,  or  by  some  per- 
son duly  authorized  by  him  or  them,  otherwise  the  same  shall  have  no 
effect. 

VII.  No  guarantee,  security,  cautionary  obligation,  representation,  or 
assurance  granted  or  made  after  the  passing  of- this  act  to  or  for  a  com- 
pany or  firm  consisting  of  two  or  more  persons,  or  to  or  for  a  single  per- 
son trading  under  the  name  of  a  firm,  shall  be  binding  on  the  grantor  or 
maker  of  the  same  in  respect  of  anything  done  or  omitted  to  be  done, 
after  a  change  shall  have  taken  place  in  any  one  or  more  of  the  partners 
of  the  company  or  firm  to  which  the  same  has  been  granted  or  made ; 
or  of  the  company  or  firm  for  which  the  same  has  been  granted  or  made ; 
unless  the  intention  of  the  parties  that  such  guarantee,  security,  caution- 
ary obligation,  representation,  or  assurance,  shall  continue  to  be  binding, 
notwithstanding  such  change,  shall  appear  either  by  express  stipulation, 
or  by  necessary  implication  from  the  nature  of  the  firm  or  otherwise. 

VIII.  When  any  person  shall,  after  the  passing  of  this  act,  become 
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bound  as  cautioner  for  any  principal  debtor,  it  shall  not  be  necessary  for 
the  creditor  to  whom  such  cautionary  obligation  shall  be  granted,  before 
calling  on  the  cautioner  for  payment  of  the  debt  to  which  such  caution- 
ary obligation  refers,  to  discuss  or  do  diligence  against  the  principal 
debtor,  as  now  required  by  law ;  but  it  shall  be  competent  to  such  creditor 
*to  proceed  against  the  principal  debtor  and  the  said  cautioner,  i-^qk/^-i 
or  against  either  of  them,  and  to  use  all  action  or  diligence  against  L  J 
both  or  either  of  them  which  is  competent  according  to  the  law  of  Scot- 
land :  Provided  always,  that  nothing  herein  contained  shall  prevent 
any  cautioner  from  stipulating  in  the  instrument  of  caution  that  the 
creditor  shall  be  bound  before  proceeding  against  him  to  discuss  and  do 
diligence  against  the  principal  debtor. 

IX.  From  and  after  the  passing  of  this  act,  where  two  or  more  parties 
shall  become  bound  as  cautioners  for  any  debtor,  any  discharge  granted" 
by  the  creditor  in  such  debt  or  obligation  to  any  one  of  such  cautioners 
without  the  consent  of  the  other  cautioners  shall  be  deemed  and  taken 
to  be  a  discharge  granted  to  all  the  cautioners ;  but  nothing  herein  con- 
tained shall  be  deemed  to  extend  to  the  case  of  a  cautioner  consenting 
to  the  discharge  of  a  co-cautioner  who  may  have  become  bankrupt. 

X.  From  and  after  the  passing  of  this  Act,  where  any  bill  of  exchange 
or  promissory  note  shall  be  issued  without  date,  it  shall  be  competent  to 
prove  by  parole  evidence  the  true  date  at  which  such  bill  or  note  was 
issued  :  Provided  always,  that  summary  diligence  shall  not  be  compe- 
tent on  any  bill  or  note  issued  without  a  date. 

XI.  No  acceptance  of  any  bill  of  exchange,  whether  inland  or  foreign, 
made  after  the  thirty-first  day  of  December,  one  thousand  eight  hundred 
and  fifty-six,  shall  be  sufficient  to  bind  or  charge  any  person  unless  the 
same  be  in  writing  on  such  bill,  or  if  there  be  more  than  one  part  of 
such  bill  on  one  of  the  said  parts,  and  signed  by  the  acceptor  or  some 
person  duly  authorized  by  him. 

XII.  Every  bill  of  exchange  drawn  in  any  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  the  Islands  of  Man,  Guernsey,  Jersey,  Al- 
derney,  and  Sark,  and  the  islands  adjacent  to  any  of  them  being  part  of 
the  dominions  of  her  majesty,  and  made  payable  in  or  drawn  upon  any 
person  resident  *in  any  part  of  the  said  United  Kingdom  or  r*Q5'7-i 
islands,  shall  be  deemed  to  be  an  inland  bill ;  but  nothing  herein  L  J 
contained  shall  alter  or  affect  the  stamp-duty,  if  any,  which  but  for  this 
enactment  would  be  payable  in  respect  of  any  such  bill. 

XIII.  From  and  after  the  passing  of  this  Act,  where  any  inland  bill 
of  exchange  shall  be  presented  for  acceptance  or  payment,  and  the  same 
shall  be  dishonoured  by  not  being  accepted  or  paid,  or  where  any  pro- 
missory note  shall  be  presented  for  payment,  and  dishonoured  by  not 
being  paid,  it  shall  not  be  necessary  that  a  notarial  protest  shall  be  taken 
on  such  bill  of  exchange  or  promissory  note,  in  order  to  preserve  recourse 
against  the  drawer  or  indorser  of  such  bill  or  promissory  note  respec- 
tively ;  but  it  shall  be  sufficient  to  prove  such  presentment  and  disho- 
nour, to  the  effect  of  preserving  recourse  as  aforesaid  by  other  competent 
evidence,  either  written  or  parole  :  Provided  always,  that  nothing  herein 
contained  shall  be  taken  to  affect  the  necessity  for  a  notarial  protest,  in 
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otder  to  entitle  the  holder  of  any  bill  or  note  to  proceed  with  summary 
diligence  thereon. 

XIV.  Where  any  inland  bill  of  exchange  shall  be  presented  for  ac- 
ceptance or  payment,  and  such  acceptance  or  payment  shall  be  refused, 
or  where  any  promissory  note  shall  be  presented  for  payment,  and  pay- 
ment shall  be  refused,  notice  of  the  dishonour  of  such  bill  or  promissory 
note  by  such  refusal  to  accept  or  pay  shall,  in  order  to  entitle  the  holder 
to  have  recourse  to  any  other  party,  be  given  in  the  same  manner  and 
within  the  same  time  as  ii  required  in  the  case  of  foreign  bills  by  the 
law  of  Scotland. 

XV.  Where  any  bill  or  note  has  been  lost,  stolen,  or  fraudulently  ob- 
tained, the  holder  of  such  bill  or  note  suing  or  doing  diligence  thereon 
shall  be  bound  to  prove  that  value  was  given  by  him  for  the  same ;  but 
such  proof  may  be  made  by  parole  evidence. 

XVI.  When  a/ny  bill  of  exchange  or  promissory  note  shall,  after  the 
r*0fi8T  j^ssi^g  *'^  *^is  -^"^^  ^^  indorsed  after  the  period  when  *such  bill 
L  -1  of  exchange  or  promissory  note  became  payable,  the  indorsee  of 
such  bill  or  note  shall  be  deemed  to  have  taken  the  same  subject  to  all 
objections  or  exceptions  to  which  the  said  bill  or  note  was  subject  in 
the  hands  of  the  indorser. 

XVII.  From  and  after  the  passing  of  this  Act,  all  carriers  for  hire  of 
goods  within  Scotland  shall  be  liable  to  make  good  to  the  owner  of  such 
goods  all  losses  arising  from  accidental  fire  while  such  goods  were  in  the 
custody  or  possession  of  such  carriers. 

XVin.  In  relation  to  the  rights  and  remedies  of  persons  having  claims 
for  repairs  done  to  or  supplies  furnished  to  or  for  ships,  every  port  within 
the  United  Kingdom  of  Great  Britain  and  Ireland,  the  Islands  of  Man, 
Guernsey,  Jersey,  Alderney,  and  Sark,  and  the  islands  adjacent  to  any 
of  them,  being  part  of  the  dominions  of  her  majesty,  shall  be  deemed  a 
home  port. 

XIX.  The  Court  of  Session  is  hereby  empowered  from  time  to  time, 
after  the  passing  of  this  Act,  to  make  such  regulations  by  act  or  acts 
of  sederunt,  as  tEe  said  court  may  deem  meet  for  carrying  into  effect  the 
purposes  of  this  Act :  Provided  always,  that  within  fourteen  days  from 
the  commencement  of  any  future  session  of  parliament  there  shall  be 
transmitted  to  both  houses  of  parliament  copies  of  all  acts  of  sederunt 
made  and  passed  under  the  powers  hereby  given. 

XX.  In  citing  this  Act  it  shall  be  sufficient  to  use  the  expression, 
"The  Mercantile  Law  Amendment  Act,  Scotland,  1856." 

XXI.  Nothing  in  this  Act  contained  shall  apply  to  any  part  of  the 
United  Kingdom  except  SeoUand. 


rsoKoi  *'■•  Section  1  creates  a  partial  modification  in  the  law  of  Scotland 
L  ^'•^J'  regarding  the  contract  of  sale.  According  to  that  law  the  completion 
of  the  contract  didnot  divest  the  seller  of  the  property  of  the  articles  sold. until 
delivery  took  place.  One  of  the  consequences  of  this  principle  was,  that  prior 
to  the  delivery  the  creditors  of  the  sdler  might  attach  the  goods  sold,  even 
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althongh  the  price  had  been  paid  by  the  pnrchaser,  and  on  the  same  principle, 
on  the  bankruptcy  of  the  seller,  even  although  the  price  had  been  paid,  the 
goods  passed  to  the  trustee  for  the  seller's  creditors,  and  the  purchaser  was 
ranked  only  for  the  price.  This  consequence,  naturally  following  from  the 
principle  that  the  property  in  an  undelivered  article  remained  with  the  seller, 
and  was  only  transferred  to  the  purchaser  by  delivery,  is  now  removed,  and  in 
future  no  creditor  of  a  seller,  or  his  trustee,  in  the  event  of  sequestration,  can 
attach  the  goods  sold  to  the  eflfect  of  preventing  the  purchaser  or  others  in  his 
right  from  enforcing  delivery  of  them. 

2.  Section  2  creates  another  modification  of  the  same  principle,  for,  on  the 
principle  that  goods  sold  but  undelivered  remained  the  property  of  the  seller, 
another  consequence  naturally  followed  that  the  seller  was  entitled  to  retain 
possession  of  the  goods  sold,  even  although  the  price  had  been  paid,  on  the 
ground  that  the  purchaser  was  indebted  to  him  in  some  other  account,  and  this 
to  the  effect  even  of  preventing  a  sub-purchaser  from  obtaining  delivery  of  the 
goods.  _  This  last  consequence  of  the  principle  is  now  abolished,  and  a  sub-pur- 
chaser is  now  entitled  to  demand  delivery  of  the  goods,  which  demand  cannot 
be  resisted  by  the  seller  on  the  ground  that  the  original  purchaser  is  indebted  to 
him  in  a  debt  other  than  the  pnce  of  the  goods.  The  seller,  however,  may  still 
refuse  delivery  to  a  sub-purchaser  on  the  ground  that  the  price  of  the  goods  has 
not  been  paid,  or  that  the  obligations  or  conditions  which  were  attached  to  the 
contract  of  sale  had  not  been  performed,  or  on  the  ground  of  any  right  of  reten- 
tion arising  from  express  coniiact  with  the  original  purchaser. 

3.  As,  however,  the  seller  was  now  to  be  prevented  from  retaining  the  goods 
sold  in  respect  of  debts  or  obligations  having  no  connection  with  the  sale  of  the 
goods,  it  became  proper  that  the  seller  should  possess  a  power  of  attaching  the 
goods  by  legal  diligence  in  respect  of  such  debts  or  obligations.  To  empower 
the  seller  to  do  this  was  merely  to  place  him  on  an  equal  footing  with  the  other 
creditors  of  the  purchaser,  and  therefore  section  3  empowers  the  seller  to  attach 
the  goods  while  in  his  own  possession  by  arrestment  or  poinding,  at  any  time 
prior  to  the  date  when  a  sale  by  the  original  purchaser  to  a  sub-purchaser  shall 
have  been  intimated  to  him. 

4.  Section  5  assimilates  the  law  of  the  two  countries  in  regard  to  warranty  of 
the  goods  sold.  According  to  the  law  of  Scotland,  where  an  article  was  sold  for 
full  *value  there  was  an  implied  warrandice  that  the  article  was  mar-  r#Q<.n-] 
ketable,  and  fit  for  the  purpose  for  which  it  was  sold,  and  the  seller  was  '■  -I 
liable  for  any  latent  defect  although  unknown  to  him.  According  to  the  law  of 
England  again,  in  a  simple  contract  of  sale,  the  maxim  caveat  emptor  applied, 
and  a  fair  price  for  an  article  did  not  imply  warranty  that  the  article  was  mar- 
ketable, and  the  seller  was  not  liable  for  any  latent  defect  unknown  to  him  unless 
there  was  an  express  warranty,  or  such  a  direct  representatidh  as  was  tantamount 
to  a  warranty.  The  law  of  England  is  now  the  law  of  Scotland  on  this  point ; 
and  the  seller  is  not  now  held  to  have  warranted  the  quality  or  sufficiency  of  the 
goods  sold,  if  at  the  time  of  the  sale  he  was  without  knowledge  that  the  same 
was  defective  or  of  bad  quality,  unless  he  should  have  given  an  express  warranty 
of  the  quality  or  sufficiency  of  the  goods,  or  unless  they  shall  have  been  expressly 
sold  for  a  specified  and  particular  purpose,  in  which  case  the  seller  is  considered 
without  such  warranty  to  have  warranted  the  goods  for  that  purpose.  This  last 
proviso  is  also  introduced  from  the  law  of  England,  for  in  the  case  of  Innes  v. 
Bright,  May  25,  1829,  3  M.  and  B.  155,  supra,  vol.  ii.  343,  it  was  held  that  where 
an  article  was  ordered  to  be  manufactured  for  a  particular  purpose,  the  law 
implied  warrant?'  that  it  was  fit  for  that  purpose.  It  was  also  held,  in  the  case 
of  Brown  v.  Edgington,  June  30,  1841,  2  S.  N.  B.  496,  supra,  vol.  ii.  3T5,  that 
where  a  seller  is  informed  by  the  purchaser  of  the  purpose  for  which  an  article 
is  wanted,  and  the  purchaser  relies  upon  the  skill  and  judgment  of  the  seller  in 
furnishing  an  article  suitable  for  that  purpose,  there  is  an  implied  warranty  on 
the  part  of  the  seller  that  the  article  is  reasonably  fit  and  proper  for  that  pur- 
pose. According  to  the  law  of  England,  too,  every  affirmation  made  by  a  seller 
at  the  time  of  sale  is  a  warranty,  provided  it  appeared  to  be  so  intended.  It  is 
also  held  that  when  the  description  of  an  article  sold  relates  to  a  matter  of  fact 
which  is  within  the  knowledge  of  the  seller,  such  a  description  is  taken  to  be  a 
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warranty  of  the  fact  affirmed.  Where,  again,  a  description  of  the  article  relates 
to  a  matter  of  opinion  in  respect  to  which  there  can  be  no  certain  knowledge,  it 
is  not  presumed  of  itself  to  be  a  warranty,  but  is  a  question  to  be  determined 
with  reference  to  the  whole  circumstances  connected  with  the  sale,  whether  it. 
was  intended  as  a  warranty  or  as  an  expression  of  opinion  merely.  See  the  case 
of  Powell  V.  Barham,  January  14,  1846,  4  Ad.  and  BU.  473,  supra,  vol.  ii.  4.S0. 
Where  a  picture  is  sold  as  the  work  of  an  artist  some  centuries  back,  it  can  only 
be  matter  of  opinion  whether  it  is  the  work  of  the  artist  whose  name  it  bears, 
and  if  the  seller  only  represents  what  he  himself  believes  he  is  guilty  of  no  fraud. 
See  the  case  Tenderville  v.  Slade,  2  Esp.  572,  supra,  vol.  ii.  533. 

5.  Although  by  the  law  of  Scotland  *the  general  rule  of  law  was  that 
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a  cautionary  obligation  could  only  be  proved  by  the  writ  or  oath  of  the 


cautioner,  yet  there  was  this  exception  to  the  rule  that  it  might  be  established 
by  parole  evidence,  where  it  was  an  integral  part  of  a  contract  between  the  creditor 
and  principal  debtor,  which  in  itself  might  be  proved  by  parole  evidence.  This 
exception  is  now  removed  by  section  6  of  the  statute,  and  the  law  of  the  two 
countries  in  this  respect  is  now  assimilated. 

6.  Section  7  declares  that  no  guarantee  or  cautionary  obligation  to  or  for  a 
company  or  firm,  shall  be  binding  after  any  change  in  the  firm,  unless  the  con- 
trary shall  be  expressly  stipulated,  or  be  necessarily  implied  from  the  nature  of 
the  firm  or  otherwise.  This  is  not  an  alteration  but  a  declaration  of  the  law  as 
previously  laid  down ;  the  principle  established  in  the  case  of  Bodenham  v.  Pur- 
chas,  2  B.  and  Al.  39,  supra,  p.  661,  being  that  where  a  guarantee  is  given  to 
one  firm  for  advances  to  be  made  to  another  firm,  and  a  change  takes  place  in 
the  composition  of  either  firm,  the  party  giving  the  guarantee  is  not  liable  for 
advances  made  subsequent  to  the  change,  and  the  balance  due  at  the  date  of  the 
change  will  be  diminished  or  extinguished  by  payments  made  subsequent  to  that 
date,  unless  specially  appropriated  by  the  debtor  or  creditor  firm. 

7.  Section  8  alters  the  law  by  which  a  cautioner  was  allowed  the  benefit  of 
discussion,  so  that  now  a  creditor  is  at  liberty  to  proceed  at  once  against  a  cau- 
tioner without  first  discussing  or  doing  diligence  against  the  principal  debtor, 
unless  the  contrary  is  stipulated  in  the  deed,  by  which  the  cautioner  became 
bound. 

8.  By  the  law  of  Scotland,  the  discharge  of  one  co-cautioner  operated  as  a  dis- 
charge of  the  other  co-cautioners  only  to  the  extent  of  the  proportion  which  the 
discharged  cautioner  would  have  had  to  contribute  if  he  had  not  been  discharged. 
Section  9  alters  the  law  in  this  respect,  and  declares  that  a  discharge  granted  to 
one  co-cautioner  without  the  consent  of  the  other  co-cautioners  shall  operate  as 
a  discharge  to  all  the  cautioners.  Where,  however,  a  cautioner  becomes  bank- 
rupt, and  the  other  co-cantioners  consent  to  his  discharge  the  provision  is  not 
applicable. 

9.  By  the  law  of  Scotland,  if  a  bill  or  note  was  blank  in  its  date,  summary 
diligence  could  not  be  used  upon  it,  and  even  in  an  ordinary  action,  if  the  sum 
exceeded_£8,  6s.  8d.,  the  date  could  only  be  supplied  by  written  evidence.  The 
10th  section  retains  the  provision  as  to  summary  diligence  not  being  competent 
on  a  bill  or  note  issued  without  a  date ;  but  in  an  ordinary  action  it  is  now  com- 
petent to  prove  by  parole  evidence  the  true  date  at  which  such  bill  or  note  was 
issued. 

10.  In  Scotland,  a  written  promise  to  accept  a  bill  on  a  separate  paper  from 
the  bill  was  thought  by  some  lawyers  to  amount  to  an  acceptance  of  the  bill  so 
r*9621  ^^  *°  ^^  ^^^  foundation  of  an  ordinary  action,  *and  that  such  promise 
L  J  completed  the  bill  as  an  assignment,  though  summary  diligence  could 
not  be  used  upon  it.  In  England  the  acceptance  of  a  foreign  bill  might  be  ver- 
bal or  detached.  By  the  11th  section  it  is  enacted,  "that  no  acceptance  of  any 
bill,  whether  inland  or  foreign,  shall  be  valid  unless  it  be  in  writing  on  the  bill, 
or  if  there  be  more  than  one  part  of  such  bill,  on  one  of  the  said  parts." 

11.  A  bill  drawn  in  Ireland  or  England  was  held  not  to  be  an  inland  but  a 
foreign  bill,  and  so  also  was  a  bill  drawn  in  Scotland  upon  England.  Section  12 
enacts  that  a  bill  drawn  in  the  United  Kingdom  and  the  islands  therein  men- 
tioned, and  made  payable  in,  or  drawn  upon  any  person  resident  in  these  places 
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shall  be  deemed  to  be  an  inland  bill,  but  the  stamp  duty  payable  in  respect  of 
any  such  bill  remains  unaltered. 

_  12.  By  the  law  of  England  it  was  not  necessary  for  the  holder  of  an  inland 
bill  to  take  a  protest,  although  such  protest  was  necessary  in  the  case  of  foreign 
bills.  By  the  law  of  Scotland  a  protest  for  non-acceptance  or  non-payment  was 
necessary  in  the  case  both  of  inland  or  of  foreign  bills.  Section  13  declares  that 
a  notarial  protest  shall  no  longer  be  necessary,  except  for  the  purpose  of  entitling 
the  holder  to  proceed  with  summary  diligence  upon  the  bill.  . 

13.  The  Act  12  Geo.  II.  cap.  72,  declared,  in  reference  to  inland  bills  in  Scot- 
land, that  it  should  be  sufiScient  to  preserve  recourse  if  notice  of  the  dishonor 
was  given  within  fourteen  days  after  the  protest  was  taken.  This  was  an  unfor- 
tunate provision,  as  it  made  a  great  distinction  between  the  notice  of  dishonour  of 
inland  bills  in  England  and  in  Scotland.  Section  14  annuls  this  provision,  and 
declares  that  in  the  case  of  inland  bills  notice  of  dishonour  must  be  given  in  the 
same  manner,  and  within  the  same  time  as  is  required  in  the  case  of  foreign 
bills. 

14.  According  to  the  law  of  Scotland  it  was  not  necessary  for  the  holder  of  a 
bill  which  had  been  lost,  stolen,  or  fraudulently  acquired  to  prove  that  he  gave 
value  for  it,  and  this  want  of  value  could  only  be  proved  by  his  writ  or  oath. 
See  vol.  i.  p.  229.  This  rule  is  altered  by  section  15,  which  enacts,  that  where 
any  bill  or  note  has  been  lost,  stolen,  or  fraudulently  obtained,  the  holder  shall 
be  bound  to  prove  that  he  gave  value  for  it,  but  the  proof  may  be  made  by  parole 
evidence. 

15.  According  to  the  law  of  Scotland  the  indorsement  of  a  bill  after  maturity 
did  not  render  the  holder  liable  to  exceptions  pleadable  against  the  indorser 
unless  the  bill  bore  marks  of  dishonor  upon  it.  See  vol.  i.  p.  333.  This  is  altered 
by  section  16,  which  enacts,  "that  when  any  bill  shall  be  indorsed  after  the 
period  when  it  became  payable,  the  indorsee  shall  be  liable  to  all  objections  or 
exceptions  to  which  the  bill  was  subject  in  the  hands  of  the  indorser."  This 
enactment  is  in  accordance  with  the  law  *of  England,  where  the  holder  rsqc-jT 
of  a  bill  who  has  taken  it  after  maturity,  is  subject  to  those  equities  '-  ^ 
which  arise  out  of  the  bill  itself,  but  not  to  those  which  might  exist  between  the 
original  parties,  arising  from  collateral  transactions.      See  vol.  i.  pp.  313,  336. 

16.  By  the  law  of  Scotland  carriers  were  not  liable  for  losses  arising  from 
accidential  fires  while  the  goods  were  in  their  custody  or  possession.  This  is 
now  altered  by  section  17,  which  enacts  their  liability. 

17.  Section  18  declares  that  in  relation  to  the  rights  and  remedies  of  persons 
having  claims  for  repairs  done  to,  or  supplies  furnished  to  or  for  ships,  every 
port  within  the  United  Kingdom,  and  the  islands  therein  mentioned,  shall  be 
deemed  to  be  a  home  port. 
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AGENT. 

See  Principal  and  Agent. 

BILLS    OP   EXCHANGE. 

1.  By  the  Mercantile  Law  Amendment 
Act  of  'Scotland  the  date  of  bills  or 
notes  may  be  proved  by  parole,  but 
summary  diligence  is  not  competent 
on  any  bill  or  note  issued  without  a 
date,  956. 

2.  No  acceptance  of  a  bill  of  exchange 
is  now  valid  unless  it  is  made  in  writ- 
ing on  the  bill,  and  signed  by  the 
acceptor,  or  some  person  duly  au- 
thorized by  him,  946,  956. 

3.  All  bills  or  notes  drawn  or  made 
within  the  United  Kingdom  and  the 
islands,  mentioned  in  the  Mercantile 
Law  Amendment  Acts  on  any  party 
within  the  United  Kingdom,  or  such 
islands,  are  held  to  be  inland  bills, 
946,  966. 

4.  A  notarial  protest  of  an  inland  bill 
of  exchange  is  not  now  necessary 
except  for  the  purpose  of  summary 
diligence,  957. 

5.  In  Scotland  notice  of  dishonour  is 
now  necessary  in  the  case  of  inland 
bills,  as  well  as  in  the  case  of  foreign 
bills,  967. 

6.  Where  a  bill  or  note  is  lost,  stolen, 
or  fraudulently  obtained,  the  holder 
must  prove  value  given,  967. 

7.  Where  a  bill  or  note  is  indorsed  after 
the  period  of  payment,  the  indorsee 
is  subject  to  all  the  objections  or  ex- 
ceptions to  which  the  bill  or  note  was 
subject  in  the  hands  of  the  indorser, 
967. 

CARRIERS. 

1.  By  the  Mercantile  Law  Amendment 
Act  of  Scotland  carriers  are  made 


liable  for  losses  arising  from  acci- 
dental fires  while  goods  are  in  their 
possession,  968. 

CAUTIONER. 

See  I¥incipal  and  Surety. 

INSURANCE. 
I.  Ufe. 

1.  Where  a  party  effects  an  assurance 
on  the  life  of  another,  his  right  to 
recover  upon  the  policy  is  limited  by 
his  interest  in  the  life  at  the  time  of 
effecting  the  assurance,  and  although 
the  interest  may  have  ceased  his 
right  under  the  policy  remains,  703. 

2.  The  interest  which  a  party  effecting 
an  insurance  has  in  the  life  assured 
must  be  a  pecuniary  interest,  725. 

3.  A  father  cannot  effect  an  assurance 
on  his  son's  life  unless  he  has  a  pe- 
cuniary interest  in  it,  728. 

4.  A  party  effecting  a  life  assurance  is 
bound  to  communicate  to  the  assurer 
all  material  facts  within  his  know- 
ledge touching  the  subject-matter  of 
the  assurance,  and  it  is  a  jury  ques- 
tion whether  any  particular  fact  not 
communicated  is  or  is  not  material, 
729. 

6,  The  party  for  whose  benefit  an  as- 
surance is  effected  is  bound  by  the 
representations  of  the  party  whose 
life  is  assured,  or  of  those  of  the  party 
to  whom  reference  is  made  for  infor- 
mation, the  party  referred  to  being 
held  to  be  the  implied  agent  of  the 
party  assuring,  or  for  whose  benefit 
the  assurance  is  effected,  737. 

3.  It  is  most  material  that  the  medical 
man  who  has  been  in  attendance  on 
the  life  insured,  if  such  an  one  there 
be,  should  be  referred  to,  752. 
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T.  False  answers  to  verbal  inqniries  on 
matters  material  will  avoid  the  po- 
licy, although  the  printed  list  of  in- 
quiries did  not  embrace  such  mat- 
ters, Y54. 

8.  In  a  life  policy  containing  a  condi- 
tion that  it  should  be  void  if  the  party 
on  whose  life  the  assurance  was  ef- 
fected should  commit  suicide,  it  is  not 
necessary  that  the  party  committing 
suicide  should  be  a  responsible  moral 
agent,  able  to  distinguish  between 
right  and  wrong,  but  it  is  sufficient 
if  he  intended  to  kiU  himself,  and  if 
he  knew  that  the  probable  conse- 
quence of  the  act  done  by  him  was 
to  deprive  himself  of  life,  755. 

9.  Where  a  party  assured  commits  a 
felony  for  which  he  is  executed,  the 
policy  is  avoided,  although  it  should 
contain  no  condition  relative  to  such 
an  event,  iHS. 

II.  Marine. 

1.  In  marine  insurance  the  right  to 
claim  for  a  total  loss  is  determined, 
not  by  the  real  or  supposed  state  of 
the  vessel  at  the  time  when  the  notice 
of  abandonment  is  given,  but  by  the 
real  state  of  the  vessel  when  the  ac- 
tion is  brought,  783. 

2.  It  is  repugnant,  upon  a  contract  of 
indemnity  to  recover  as  for  a  total 
loss,  when  the  final  event  has  decided 
that  the  damnification,  in  truth,  is 
an  average  loss,  or  perhaps  no  loss 
at  all,  806. 

3.  Where  a  ship  is  taken  and  recaptur- 
ed, and  on  the  recapture  the  captain 
acting  fairly  for  the  benefit  of  his 
employers  sells  the  ship  and  cargo, 
and  thereby  puts  an  end  to  the  voy- 
age, the  insured  is  entitled  to  recover 
as  for  a  total  loss,  810. 

4.  Where  a  ship  is  taken  and  recaptur- 
ed, or  necessarily  deserted,  and  the 
owners  have  given  notice  of  aban- 
donment, and  claimed  as  for  a  total 
loss,  the  subsequent  recapture  or  re- 
covery will  not  entitle  the  underwri- 
ters to  settle  as  for  a  partial  loss  if 
the  expenses  attendant  on  the  recap- 
ture or  recovery  are  considerable, 
and  the  voyage  cannot  be  advanta- 
geously prosecuted,  814. 

5.  Where  the  owner  of  a  vessel  insured 
abandons  it  to  the  underwriters,  and 
claims  as  for  a  total  loss,  the  under- 
writers become  the  owners  of  the  ves- 
sel, and  as  assignees  are  entitled  to 
the  freight  subsequently  earned,  the 


freight  following  as  an  incident  the 
property  in  the  ship,  835. 
6.  Where  a  vessel  has  been  abandoned 
to  the  underwriter  on  the  vessel,  who 
thereby  acquires  right  to  the  freight 
subsequently  earned,  the  owner  has 
no  claim  against  the  underwriter  on 
the  freight  for  the  loss  of  the  freight, 
896. 

PARTNERSHIP. 

1.  In  the  absence  of  express  stipula- 
tions between  partners  as  to  their  re- 
spective shares  in  the  profit  and  loss 
of  the  business  of  the  copartnery, 
there  is  no  presumption  in  law  that 
the  shares  of  the  partners  are  equal, 
butthe  amountof  their  several  shares 
is  a  question  of  fact  to  be  determined 
by  a  consideration  of  the  whole  cir- 
cumstances relating  to  the  particular 
partnership,  but  in  the  absence  of  all 
controlling  circumstances  equality 
will  be  presumed  to  have  been  the 
intention  of  the  partners,  381. 

2.  In  order  to  constitute  a  real  part- 
nership there  must  be  a  communion 
of  profit  and  loss,  and  a  loan  of 
money  to  a  firm  by  a  retiring  partner 
for  interest,  and  with  an  additional 
annuity  for  a  certain  term  of  years 
is  not  a  continuance  of  the  partner- 
ship, 400. 

3.  An  agreement  between  two'or  more 
parties  to  purchase  goods  in  the  name 
of  one  of  them,  and  to  take  aliquot 
shares  of  the  purchase,  but  not  to  be 
jointly  concerned  in  the  resale  of  the 
shares,  does  not  constitute  the  par- 
ties to  such  an  agreement  partners, 
and  on  the  failure  of  the  ostensible 
purchaser  the  other  parties  are  not 
liable  for  the  whole  price  as  partners 
with  him  unless  they  have  permitted 
him  to  hold  them  out  to  the  seller  as 
jointly  answerable  with  him  for  the 
price,  404. 

4.  An  agreement  by  two  or  more  par- 
ties, having  separate  business  con- 
cerns, to  share  in  certain  portions  of 
the  profits  of  their  respective  con- 
cerns constitutes  a  partnership  in  a 
question  with  third  parties,  although 
it  is  provided  by  the  agreement  that 
none  of  the  contracting  parties  should 
be  accountable  for  the  acts  or  losses 
of  the  others,  but  each  party  only  for 
his  own,  426, 

5.  In  order  to  constitute  a  partnership 
it  is  not  necessary  that  there  should 
be  a  community  of  interest  in  the 
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capital  stock  a8  well  as  in  the  profit 
and  loss,  442. 

6.  When  a  party  advances  money  to 
another  to  assist  him  to  prosecute 
an  adventure  on  an  agreement  that 
he  is  to  receive  half  of  the  profits  of 
the  adventure,  he  is  not  held  to  be  a 
partner  in  a  question  with  the  other 
party,  although  he  is  so  in  a  question 
with  third  parties,  451. 

7.  Where  a  party  has  no  interest  in  the 
stock  of  a  company,  and  none  of  the 
rights  and  powers  of  a  partner,  but 
is  merely  in  the  employment  of  the 
copartnery,  and  is  to  receive  remu- 
neration for  his  services  in  propor- 
tion to  the  profits  of  the  concern,  he 
is  not  held  to  be  a  partner,  either 
as  regards  the  partners,  or  as  regards 
third  parties,  453, 

8.  If  a  person  stipulates  that  as  the  re- 
ward of  his  labour  he  shall  not  have 
a  specific  interest  in  the  business, 
but  a  given  sum  of  money,  even  in 
proportion  to  a  given  quantum  of 
the  profits,  that  will  not  make  him 
a  partner,  but  if  he  agrees  for  a  part 
of  the  profits  as  such,  giving  him 
right  to  an  account,  though  having 
no  property  in  the  capital,  he  is  as 
to  third  persons  a  partner,  and  in  a 
question  with  third  parties  no  stipu- 
lation can  protect  him  from  loss,  457. 

9.  If  a  person  as  a  reward  for  his  labour 
chooses  to  stipulate  for  interest  in 
the  profits  of  a  business,  instead  of 
a  certain  sum  proportionate  to  those 
profits,  he  is  as  to  third  persons  a 
partner,  and  no  arrangement  be- 
tween the  parties  themselves  can 
prevent  it,  457. 

10.  A  man  who  is  to  have  no  profit 
may  be  a  partner,  if  holding  himself 
out  as  such,  as  by  lending  his  name. 
He  may  also  be  a  partner  when  the 
contract  is  that  he  shall  suffer  no 
loss.  The  true  criterion  is  whether 
he  is  to  participate  in  profit,  457. 

11.  A  dormant  partner  is  liable  in  re- 
spect of  the  profits,  but  if  retiring 
from  or  coming  into  the  concern  he 
suffer  his  tiame  to  be  used,  it  is  of 
no  consequence  whether  he  partici- 
pate in  the  profits  or  not — ^the  use  of 
his  name  makes  him  liable  as  a  no- 
minal partner,  458. 

12.  The  equity  of  the  principle  that 
makes  a  person  a  partner  in  a  ques- 
tion between  third  parties,  although 
he  is  not  one  in  a  question  with  the 
partners  themselves,  except  in  the 


case  of  a  nominal  partner,  has  been 
doubted,  458. 

13.  The  act  of  any  one  partner  binds 
the  firm  in  all  matters  within  the 
scope  and  objects  of  the  partnership, 
although  the  act  may  be  a  fraud  on 
the  firm,  unless  the  party  founding 
on  the  act  is  cognizant  of  the  fraud, 
459, 

14.  In  the  ordinary  case,  the  granting 
a  guarantee  by  one  partner  in  the 
name  of  the  firm,  will  not  bind  the 
firm,  for  such  an  act  is  not  a  neces- 
sary or  natural  incident  of  a  partner- 
ship, 475. 

15.  Proof  of  a  previous  course  of  deal- 
ing, in  which  guarantees  were  given, 
and  to  which  the  partners  were  privy, 
would  be  sufficient,  476. 

16.  A  copartnery  is  liable  for  the  frau- 
dulent acts,  and  is  bound  by  the  false 
representations,  of  any  of  the  part- 
ners, 476. 

17.  Where  a  partner  acting  in  name  of 
the  firm  for  purposes  of  his  own,  or 
in  violation  of  his  powers  as  a  part- 
ner, he  will  not  bind  the  firm  in  the 
case  of  a  party  who  is  cognizant  of 
his  so  acting,  486. 

18.  In  all  contracts  concerning  nego- 
tiable paper,  the  act  of  one  partner 
binds  all,  even  although  he  sign  his 
individual  name,  provided  it  appears 
on  the  face  of  the  paper  to  be  on 
partnership  account,  and  to  be  in- 
tended to  have  a  joint  operation,  505. 

19.  If  a  bill  or  note  be  drawn  by  one 
partner  in  his  own  name  only,  and 
it  does  not  appear  on  the  face  of  the 
bill  to  be  on  partnership  account,  or 
if  one  partner  borrow  money  on  his 
own  security,  the  partnership  is  not 
bound  by  the  signature,  even  al- 
though it  was  made  for  a  partner- 
ship purpose,  or  the  money  was  ap- 
plied to  a  partnership  use.  In  such 
a  case,  the  partner  and  not  the  len- 
der is  the  creditor  of  the  firm,  505. 

20.  The  authority  ofone  partner  to  bind 
another,  by  signing  bills  of  exchange 
and  promissory  notes  in  the  name  of 
the  firm,  is  only  an  implied  autho- 
rity, and  may  be  rebutted  by  express 
previous  notice  to  a  party  taking 
such  security,  that  the  other  part- 
ners would  not  be  liable  for  it,  507. 

21.  Where  the  name  of  a  firm  is  the 
name  of  one  of  the  partners,  and  the 
business  is  carried  on  in  his  name 
only,  a  party  founding  upon  a  bill 
granted  by  that  partner  must  show 
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that  it  was  granted  by  Hm  as  repre- 
senting the  firm,  and  not  by  himself 
as  an  individual,  508. 

22.  Where  several  parties  engage  in  a 
joint  adventure  for  the  Sale  of  goods 
to  be  contributed  by  the  several  par- 
ties respectively,  the  partnership  is 
not  held  to  be  contemporaneous  with 
the  purchase  of  the  goods  by  the 
several  parties,  and  the  whole  part- 
ners are  not  liable  for  the  purchases 
made  by  each  of  the  parties,  618. 

23.  Where  goods  are  purchased  in  pur- 
suance of  a  joint  adventure,  the  part- 
nership is  held  to  be  contemporane- 
ous with  the  purchases,  and  all  the 
parties  are  liable  for  the  purchases 
made  by  each  of  the  partners,  541. 

24.  Where  a  party  discounts  a  bill 
drawn  by  one  of  several  partners  in 
his  own  name,  no  action  lies  against 
the  partnership,  either  upon  the  bill 
so  drawn,  or  for  money  had  and  re- 
ceived through  the  medium  of  the 
bill,  even  although  the  proceeds  were 
carried  to  the  partnership  account, 
552. 

25.  In  England,  one  partner  of  a  firm 
cannot  bind  the  other  partners  by 
a  deed  under  seal,  although  granted 
in  the  course  of  the  business  of  the 
partnership,  557. 

26.  Although  in  the  case  of  an  ordi- 
nary trading  partnership,  each  part- 
ner may  bind  the  rest  by  drawing  and 
accepting  bills,  the  managing  part- 
ners of  a  joint-stock  company  have 
not  that  power  unless  it  is  conferred 
upon  them  by  the  deed  of  copart- 
nery, 661. 

27.  Where  several  parties  engage  in 
an  adventure,  and  are  to  share  in 
the  general  profits  of  the  concern, 
but  where  each  party  is  to  furnish 
his  own  share  of  what  is  necessary 
for  the  continiious  prosecution  of  the 
adventure,  such  as  horses  in  running 
of  a  stage  coach,  the  whole  partners 
are  not  liable  for  contracts  made  by 
one  partner  in  reference  to  what  he 
is  bound  to  contribute  for  the  prose- 
cution of  the  adventure,  573. 

28.  In  Scotland  it  has  been  held  that 
th^  responsibility  of  shareholders  in 
a  joint-stock  company,  trading  under 
a  descriptive  name,  is  limited  to  the 
extent  of  their  share  in  the  company, 
580. 

29.  By  the  Act  1  Vict.  c.  73,  the  crown 
is  empowered  to  grant  letters  of  pa- 
tent, restricting  the  individual  lia- 


bility of  members  of  joint-stock  com- 
panies to  such  extent  as  may  be  de- 
clared in  the  letters-patent,  and  in 
England  limited  liability  may  now 
be  obtained  by  joint-stock  compa- 
nies, by  complying  with  the  provi- 
sions of  the  Act  18  and  19  Vict.,  c. 
133,  584. 

30.  A  club  is  not  a  partnership,  not 
being  a  trading  company  of  persons 
engaged  in  a  community  of  profit 
and  loss,  and  the  members  are  not 
liable  for  debts  incurred  by  the  com- 
mittee of  management  for  work  done 
or  goods  supplied  for  the  use  of 
clubs,  unless  the  committee  had  au- 
thority to  pledge  the  personal  credit 
of  the  members  of  the  club,  585. 

31.  Where  no  definite  period  of  dura- 
tion is  fixed,  a  contract  of  copartner- 
ship may  be  dissolved  at  the  will  of 
any  one  of  the  partners,  and  a  rea- 
sonable notice  of  dissolution  is  not 
requisite,  but  the  partnership  will 
continue  as  to  all  antecedent  obliga- 
tions until  they  are  duly  implement- 
ed, 607. 

32.  Where  a  partnership  is  continued 
after  the  expiration  of  the,  original 
term  provided  for  its  duration,  but 
no  term  for  its  continuance  is  fixed, 
the  partnership  may  be  dissolved  by 
any  one  of  the  partners,  in  the  same 
way  as  if  no  term  had  been  original- 
ly provided  for  its  duration,  615. 

33.  In  certain  cases  a  dissolution  of 
partnership  may  be  decreed  by  a 
court  of  equity,  before  the  expiry  of 
the  term  for  which  it  was  originally 
entered  into,  as,  for  instance,  where 
one  of  the  copartners  has  been  guilty 
of  fraud,  or  of  rash  or  reckless  spe- 
culation in  the  business  of  the  part- 
nership, 621. 

34.  Where  one  of  the  partners  becomes 
disabled  to  act,  or  where  the  business 
of  the  copartnery  becomes  impracti- 
cable, a  court  of  equity  will  decree 
a  dissolution  of  the  partnership,  621. 

35.  Where  there  is  no  express  stipula- 
tion as  to  the  duration  of  a  copart- 
nery, its  intended  duration  may  some- 
times be  ascertained  by  implications 
and  presumptions  arising  from  the 
conduct  of  the  partners,  621. 

36.  Where  a  partner  retires,  becomes 
bankrupt  or  dies,  he,  or  his  creditors 
or  representatives,  are  entitled  to  the 
value  of  his  interest  in  the  firm, 
which  is  to  be  ascertained  not  by  a 
valuation,  but  by  sale ;  and  if  before 
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a  settlement  is  made,  the  business 
is  carried  on  by  the  remaining  part- 
ners with  the  property  of  the  firm, 
they  are  entitled  to  a  share  of  the 
profits  made  subsequent  to  the  dis- 
solution, 622. 

37.  Where  an  ostensible  partner  retires, 
notice  of  the  dissolution  must  be 

fiven  to  all  parties  who  had  previous 
ealings  with  the  firm,  but  a  notice 
in  the  Gazette  will  be  sufficient  in 
regard  to  parties  subsequently  con- 
tracting, who  had  no  previous  deal- 
ings with  the  firm,  632. 

38.  Where  a  retiring  partner  has  taken 
the  proper  steps  for  publishing  his 
retirement,  he  will  not  be  liabfe  to 
parties  ignorant  of  the  dissolution  of 
the  firm,  on  account  of  obligations 
undertaken  by  the  remaining  part- 
ners, under  the  old  name  of  the  firm, 
633. 

39.  In  England,  where  a  dormant  part- 
ner retires,  he  is  not  liable  for  the 
subsequent  obligations  of  the  firm, 
even  although  notice  was  not  given 
to  parties  dealing  with  the  firm,  un- 
less the  fact  of  his  being  a  partner 
was  known  to  the  party  contracting, 
in  which  case  notice  to  such  party 
would  be  necessary,  635. 

40.  In  Scotland  it  has  been  held  that 
notice  of  the  dissolution  of  a  copart- 
nership, must  be  given  to  parties 
dealing  with  the  firm,  in  case  of  a 
dormant,  as  well  as  in  the  case  of  an 
ostensible  partner,  639. 

41.  The  customer  of  a  banking  firm 
may  proceed  against  the  estate  of  a 
deceased  partner,  for  such  debt  as 
was  due  at  the  time  of  his  death,  in 
so  far  as  not  reduced  by  payments 
made  by  the  surviving  partners  after 
that  date,  and  subsequent  dealings 
by  the  customer  with  the  surviving 
partners,  will  not  have  the  effect  of 
creating  a  novatio  dehiti,  and  there- 
by relieving  the  estate  of  the  deceas- 
ed partner,  643. 

42.  In  the  absence  of  express  declara- 
tion, payments  made  by  the  customer 
of  a  banking  firm,  after  the  death  of 
a  partner,  will  be  appropriated  to  the 
extinction  of  previous  drafts  in  the 
order  of  priority,  643. 

43.  Where  a  guarantee  is  given  to  one 
firm  for  advances  to  be  made  by  it 
to  another  firm,  and  a  change  takes 
place  in  the  composition  of  either 
firm,  the  party  giving  the  guarantee 
is  not  liable  for  advances  made  sub- 


sequent to  such  change,  and  the  ba- 
lance due  at  the  date  of  the  change 
will  be  diminished  or  extinguished, 
made  subsequent  to  that  date,  unless 
specially  appropriated  by  the  debtor 
or  creditor  firm,  661. 

44.  The  Mercantile  Law  Amendment 
Acts  enact,  that  a  guarantee  to  or 
for  a  firm,  shall  cease  upon  a  change 
in  the  firm,  unless  the  intention  of 
the  parties  to  the  contrary  shall  ap- 
pear either  by  express  stipulation  or 
by  necessary  implication  from  the 
nature  of  the  firm  or  otherwise,  945, 
955. 

45.  Although  after  a  change  in  the 
composition  of  a  banking  firm,  the 
subsequent  operations  of  a  customer 
may  have  been  entered  in  the  books 
of  the  firm,  as  forming  part  of  one 
account,  if  the  account  has  not  been 
so  rendered  to  the  customer  the  new 
firm  are  not  precluded  from  after- 
wards separating  the  account,  and 
rendering  one  portion  of  it  as  appli- 
cable to  the  old,  and  the  other  as  ap- 
plicable to  the  new  firm,  so  as  to 
make  a  guarantee  possessed  by  them 
cover  the  balance  due  by  the  cus- 
tomer at  the  date  of  the  change  in 
the  firm,  689. 

46.  A  contract  of  subpartnership  does 
not  subject  the  subpartner  in  the  lia- 
bility of  a  principal  partner,  and  the 
extent  of  his  liability  will  depend 
upon  the  subcontract,  697. 

47.  Where  a  party  procures  another  to 
hold  shares  in  a  copartnery  for  him, 
and  undertakes  to  pay  the  deposits 
and  all  the  calls  upon  them,  though 
not  the  ostensible,  he  is  held  to  be 
the  real  partner,  and  he  is  held  sub- 
ject to  all  the  liabilities  of  the  part- 
nership, 700. 

PRINCIPAIi  AND   AGENT. 

1.  Agency  may  be  inferred  from  cir- 
cumstances as  well  as  constituted  by 
expressed  authority,  and  unauthor- 
ized acts  of  agency,  acquiesced  in 
one  binding  on  the  principal,  133. 

2.  An  indorsation  per  procuration  does 
not  require  a  special  mandate.  The 
law  will  infer  an  authority  from  the 
general  nature  of  the  acts  permitted 
to  be  done,  140. 

3.  A  general  agent  acting  within  the 
scope  of  his  authority,  binds  his 
principal,  although  acting  against 
express  private  instructions,  limiting 
or  qualifying  that  authority,  if  these 
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instructions  are  unknown  to  the  par- 
ty contracting  with  the  agent,  140. 

4.  A  special  agent  acting  under  a  li- 
mited authority,  cannot  bind  his 
principal  if  he  exceed  his  authority, 
140. 

5.  A  general  agent  is  a  person  whom 
a  man  puts  in  his  place  to  transact 
all  business  of  a  particular  kind,  149. 

6.  A  particular  agent  is  an  agent  em- 
ployed specially  in  one  single  trans- 
action, and  it  is  the  duty  of  the  par- 
ty dealing  with  such  an  one  to  ascer- 
tain the  extent  of  his  authority,  and 
if  he  do  not  he  must  abide  the  con- 
sequences, 149. 

7.  The  ground  of  the  distinction  be- 
tween general  and  special  agency  is 
the  public  policy  of  preventing  frauds 
upon  innocent  persons,  and  the  en- 
couragement of  confidence  in  deal- 
ing with  agents,  150. 

8.  It  is  a  maxim  of  natural  justice,  that 
he  who  without  intentional  fraud  has 
enabled  any  person  to  do  an  act 
which  must  be  injurious  to  himself 
or  to  another  innocent  party,  shall 
himself  suffer  the  injury  rather  than 
the  innocent  party  who  has  placed 
confidence  in  him,  150. 

9.  The  maxim  fails  in  its  application 
when  the  party  dealing  with  the  agent 
has  a  fuU  knowledge  of  the  private 
instructions  of  the  agent,  or  that  he 
is  exceeding  his  authority,  150. 

10.  Whoever  deals  with  an  agent  for  a 
special  purpose,  deals  at  his  peril 
when  the  agent  passes  the  precise 
limits  of  his  power,  152. 

1 1.  An  agent  who  is  employed  gene- 
rally to  do  any  act,  is  authorized  to 
do  it  in  the  usual  way  of  business, 
and  if  he  does  it  in  any  unusual  way, 
his  principal  is  not  bound  by  his 
acts,  153. 

12.  The  representations  of  an  agent 
respecting  the  subject-matter  of  a 
contract,  will  bind  his  principal,  if 
made  at  the  very  time  of  the  contract, 
and  constituting  part  of  the  res 
gestce;  and  the  fraudulent  or  negli- 
gent concealments  of  an  agent,  where 
the  other  contracting  party  is  en- 
titled to  a  full  disclosure,  will  also 
afiect  his  principal,  154, 

13.  Where  a  factor  sells  goods  with- 
out disclosing  the  name  of  his  prin- 
cipal, the  purchaser  is  entitled  to  set 
off  a  debt  due  to  him  by  the  factor, 
in  answer  to  the  demand  of  the  prin- 
cipal, 160. 


14.  Where  a  factor  dealing  for  a  prin- 
cipal, conceals  his  principal,  and 
sells  in  his  own  name,  the  person 
contracting  with  him  has  a  right  to 
consider  him  as  the  principal,  and 
though  the  real  principal  may  bring 
an  action  upon  the  contract  of  sale, 
yet  the  purchaser  may  set  off  any 
claim  he  may  have  against  the  fac- 
tor, 162. 

15.  Although  a  factor  may  buy  and 
sell  in  his  own  name,  as  well  as  in 
the  name  of  his  principal,  a  broker 
is  not  entitled  to  do  so,  162. 

1 6.  Where  a  broker  acta  in  his  own  name, 
he  acts  beyond  the  scope  of  his  au- 
thority, and  a  purchaser  from  him 
cannot  set  off  a  debt  due  to  him  by 
the  broker  against  the  demand  made 
by  the  principal,  1 62. 

17.  A  factor  is  a  person  intrusted  with 
the  actual  possession  of  the  goods, 
and  is  empowered  to  sell  in  his  own 
name ;  but  a  broker  is  in  a  different 
situation,  and  the  principal  has  a 
right  to  expect  that  he  will  not  sell 
in  his  own  name,  167. 

18.  A  del  credere  commission  does  not 
place  a  broker  in  the  situation  of  a 
principal,  and  such  commission  im- 
parts merely  a  guarantee  of  the  sol- 
vency of  the  purchaser,  and  binds 
him  to  pay  the  price  if  the  purchaser 
does  not,  171. 

19.  Where  goods  are  sold  by  a  factor, 
and  the  price  has  not  been  paid,  or 
payment  has  been  made  by  bill  or 
note,  not  discounted  at  the  date  of 
the  bankruptcy  of  the  factor,  the 
price  or  payment  of  the  bill  may  be 
claimed  by  the  principal,  179. 

20.  Goods  sent  to  the  factor  for  sale, 
or  purchased  by  him  for  behoof  of 
his  principal,  and  remittances  made 
to  a  factor  for  a  special  purpose,  may 
be  reclaimed  by  the  principal  in  a 
question  with  the  creditors  of  the 
factor,  187. 

21.  Where  an  agent  is  entrusted  with 
property  or  money  for  a  special  pur- 
pose, and  he  misapplies  the  money 
or  property  so  entrusted  to  him,  the 
product  of  or  substitute  for  such  pro- 
perty or  money,  may  be  reclaimed 
by  the  principal,  so  long  as  it  can  be 
ascertained  to  be  such  product  or 
substitute,  210. 

22.  Where  an  agent  contracts  in  his  own 
name,  he  becomes  personally  liable 
on  the  contract,  although  the  other 
contracting  party  knows  that  he  is 
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acting  not  as  a  principal  but  as  an 
agent,  224. 

23.  Where  an  agent  contracts  in  such 
a  form  as  to  make  himself  personally 
responsible,  he  cannot  afterwards 
relieve  himself  from  the  responsi- 
bility, whether  his  principal  was  or 
was  not  known  at  the  time  of  the 
contract,  245. 

24.  Where  an  agent  contracts  as  agent, 
but  without  disclosing  the  name  of 
his  principal,  the  other  contracting 
party  is  not  barred  from  proceeding 
against  the  principal,  although  he 
had  originally  debited  the  agent, 
unless  in  the  meantime  the  principal 
shall  have  settled  with  the  agent, 
249. 

25.  Where  an  agent  contracts  in  his 
own  name,  and  the  other  contracting 
party  knows  that  he  is  acting  for  a 
principal,  and  also  knows  who  the 
principal  really  is,  and  chooses  to 
make  the  agent  his  debtor,  dealing 
with  him  only,  he  cannot  afterwards, 
on  the  failure  of  the  agent,  proceed 
against  the  principal,  259. 

26.  An  unknown  principal,  when  dis- 
covered, is  liable  on  ttie  contract 
which  his  agent  makes  for  him,  but 
a  party  may  preclude  himself  from 
recovering  against  the  principal  by 
knowingly  making  the  agent  his 
debtor,  264. 

27.  A  principal  is  not  liable  for  any 
damage  occasioned  by  the  acts  of  a 
sub-agent,  266. 

28.  A  master  is  responsible  for  the  acts 
of  his  servant,  upon  the  principle 
that  quifacit  per  aliumfaeitper  se, 
but  that  liability  ceases  where  the 
relation  itself  ceases,  274. 

29.  A  principal  is  not  liable  for  the 
damage  occasioned  by  his  agent  in 
any  matters  beyond  his  agency,  nor 
is  a  master  liable  for  the  wilful  and 
malicious  acts  of  his  servant,  al- 
though committed  by  him  while  ac- 
ting in  the  service  of  his  master,  291. 

30.  By  the  law  of  England  a  master 
is  not  liable  to  a  servant  for  damage 
occasioned  by  a  fellow-servant,  if  he 
has  taken  reasonable  care  to  protect 
his  servants  from  the  risk  of  injury 
by  associating  them  only  with  ser- 
vants of  ordinary  skill  and  care — a 
servant  being  held  to  run  the  risk 
arising  from  the  negligence  of  his 
fellow-servants,  296. 

31.  A  different  rule  prevails  in  the  law 
of  Scotland,  298. 


32.  An  agent  cannot  bind  his  princi- 
pal by  a  contract  in  which  he  has  or 
may  have  a  personal  interest  con- 
flicting, or  which  may  possibly  con- 
flict with  the  interest  of  his  princi- 
pal, and  no  inquiry  is  allowed  as  to 
the  fairness  or  unfairness  of  the  con- 
tract, 305. 

33.  A  person  who  is  an  agent  for  an- 
other, undertakes  a  duty  in  which 
there  is  confidence  reposed,  and  he 
is  bound  to  execute  such  duty  to 
the  utmost  advantage  of  the  person 
who  employs  him,  321. 

34.  A  factor  has  a  general  lien  upon 
the  goods  of  his  principal  in  his 
possession,  and  upon  the  price  of 
such  as  have  been  lawfully  sold  by 
him,  or  upon  the  securities  given 
upon  them,  as  well  as  for  the  gene- 
ral balance  of  the  factorial  accounts 
between  him  and  h^s  principal,  or 
for  the  charges  and  disbursements 
arising  upon  such  goods,  but  his 
right  of  lien  does  not  extend  to  debts 
contracted  before  and  without  re- 
ference to  the  existence  of  the  rela- 
tion of  principal  and  factor,  346. 

PRINCIPAL   AND   SURETY. 

1.  In  England  a  contract  of  gnaran- 
tee  must  be  in  writing,  and  formerly, 
if  it  were  made  in  writing  not  under 
seal,  the  consideration  required  to 
appear  on  the  face  of  the  instrument, 
either  expressly  or  by  clear  implica- 
tion, or  from  other  documents  con- 
nected with  the  instrument,  but  it 
could  not  be  supplied  by  parole  evi- 
dence, 1. 

2.  The  principle  of  the  above  rule  was, 
that  the  common  law  protected  men 
against  improvident  contracts.  If, 
therefore,  they  bound  themselves  by 
deed,  it  was  considered  that  they 
must  have  determined  upon  what 
they  were  about  to  do  before  they 
made  so  solemn  engagement ;  and 
therefore  it  was  not  necessary  to  the 
validity  of  the  instrument,  that  the 
consideration  should  appear  on  it. 
In  all  other  cases  the  contract  was 
invalid,  unless  the  party  making  the 
promise  was  to  obtain  some  advan- 
tage, or  the  part^  to  whom  it  was 
made  must  have  suffered  some  incon- 
venience in  consequence  of  the  one 
making,  or  the  other  accepting  such 
promise.  The  consideration  must 
appear  on  the  instrument,  not  in  any 
set  formal  terms,  but  with  clearness 


6719 


BOSS    ON    COMMEKCIAL    LAW. 


enough  for  the  courts,  to  judge  of  its 
sufficiency.  It  may  be  collected  or 
implied  from  the  instrument  itself, 
but  not  as  matter  of  conjecture;  but 
■with  certainty,  13-16. 

3.  The  English  Mercantile  Law  Amend- 
ment Act,  enacts  that  a  guarantee 
shall  be  valid,  although  the  consid- 
eration does  not  appear  in  writing, 
or  by  necessary  inference  from  a 
written  document,  950. 

4.  In  Scotland  the  general  rule  of  law 
is,  that  a  cautionary  obligation  can- 
not be  established  except  by  a  pro- 
bative writing,  but  if  a  rei  mterven- 
ius  took  place  on  the  faith  of  the 
obligation,  thegranter'of  the  obliga- 
tion would  be  liable,  17. 

5.  An  improbative  document  is  vali- 
dated by  a  rei  interventus  following 
on  such  document,  20. 

6.  The  rule  that  a  cautionary  obliga- 
tion must  be  constituted  by  a  proba- 
tive writing,  suffered  another  excep- 
tion where  the  cautionary  obligation 
was.  undertaken  at  the  same  time 
with  the  principal  obligation,  when 
the  principal  obligation  itself  was 
one  which  ought  to  be  established 
by  witnesses.  In  such  a  case,  the 
cautionary  obligation  was  also  al- 
lowed to  be  established  by  witnesses, 
21. 

7.  The  Mercantile  Law  Amendment 
Act  for  Scotland  removes  this  ex- 
ception from  the  general  rule,  so 
that  a  cautionary  obligation  can  now 
only  be  established  by  writ,  961. 

8.  In  Scotland  letters  of  guarantee 
granted  in  reference  to  mercantile 
transactions  are  sustained,  though 
neither  holograph  nor  tested,  22. 

9.  Where  there  are  different  cautioners 
for  the  same  debt,  they  are  all  en- 
titled to  a  proportional  relief  from 
one  another,  whether  they  are  bound 
in  one  deed  or  in  separate  deeds,  un- 
less it  shall  be  made  to  appear  that 
some  of  them  became  bound  for  the 
relief  of  the  other  cautioners,  such 
cautioners  are  entitled  to  a  total  re- 
lief, 28. 

10.  Although  one  party  should  become 
a  surety  without  the  knowledge  of 
another  surety,  that  circumstance 
does  not  prevent  the  operation  of  a 
proportionate  relief  between  them. 
The  creditor,  who  can  call  upon 
both,  is  not  at  liberty  to  fix  one  with 
payment  of  the  whole  debt,  and  if 
he  will  not  do  justice  between  the 


cautioners,  the  court  will  do  it  for 
him',  37. 

11.  A  cautiohgf  may,  however,  with- 
draw himself  from  the  operation  of 
a  proportionate  relief,  by  engaging 
to  pay  only  if  payment  is  not  ob- 

.  tained  from  the  other  cautioners,' 
37. 

12.  The  general  rule  of  law  is,  that  all 
cautioners  have  a  claim  pro  rata, 
whether  they  be  bound  in  one  or 
more  deeds,  seeing  that  they  are 
bound  for  behoof  of  and  at  the  re- 
quest of  the  principal  debtor  alone. 
It  may,  however,  be  shown  that  the 
new  obligation  has  been  entered  into 
on  account  of  the  cautioners,  as  well 
as  on  account  of  the  principal.  In 
such  a  case  there  is  an  exception 
from  the  general  rule,  and  the  new 
cautioners  have  a  relief  from  those 
for  whose  benefit  theybecame  bound, 
45. 

13.  A  surety  is  entitled  to  be  made  ac- 
quainted with  the  whole  contract 
entered  into  with  his  principal,  and 
the  withholding  from  the  surety,  with 
the  knowledge  of  the  creditor,  of 
any  circumstance  which  is  calculated 
to  affect  his  responsibility,  amounts 
to  a  fraud  on  the  surety,  and  dis- 
charges him  of  his  liability,  49. 

14.  It  is  the  duty  of  a  party  taldng  a 
guarantee,  to  put  his  surety  in  pos- 
session of  all  the  facts  likely  to  af- 
fect the  degree  of  his  responsibility, 
and  if  he  neglects  to  do  so  it  is  at 
his  peril,  because  the  contract  is  void 
if  a  fact  materially  affecting  the  na- 
ture of  the  obligation  was  not  com- 
municated to  the  surety,  52. 

15.  If  a  party  knowing  himself  to  be 
defrauded  by  an  agent,  and  conceal- 
ing that  fact,  applies  for  security  in 
such  a  manner  and  under  such  cir- 
cumstances as  held  him  out  to  others 
as  one  whom  he  considered  as  a  trust- 
worthy person,  a  guarantee  so  ob- 
tained would  be  void,  71,  73. 

16.  It  is  not  necessary  to  void  a  con- 
tract of  guarantee,  that  the  conceal- 
ment or  non-communication  of  ma- 
terial facts  should  be  wilful  and  in- 
tentional, with  a  view  to  the  advan- 
tage of  the  party  not  making  the 
communication,  92. 

17.  If  the  party  applying  for  a  guaran- 
tee has  facts  within  his  knowledge 
which  it  is  material  the  surety  should 
be  acquainted  with,  and  if  he  does 
not  disclose  these  facts,  the  conceal- 
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ment  of  snch  facts  dischargeg  the 
surety,  and  it  is  wholly  immaterial 
whether  the  facts  w6re  concealed 
from  one  motive  or  another,  93. 

18.  The  liability  of  a  surety  depends 
upon  the  situation  in  which  he  is 
placed,  upon  the  knowledge  which 
IS  communicated  to  him  of  the  facts 
of  the  case,  and  not  upon  what  ia 
passing  in  the  mind  of  the  party  ap- 
plying for  a  guarantee,  or  the  motive 
of  such  party,  94,  95. 

19.  Any  alteration  in  the  contract  with 
the  principal,  without  the  consent  of 
the  surety,  by  which  his  situation  is 
made  worse,  discharges  the  liability 
of  the  surety,  but  mere  forbearance 
by  the  creditor  to  exact  payment 
from  the  principal  will  not  have  that 

,  effect,  96. 

20.  Formerly  by  the  law  of  Scotland, 
the  discharge  of  one  co-cautioner 
operated  as  a  discharge  of  the  other 
co-cautioners,  only  to  the  extent  of 
the  proportion  which  the  discharged 
cautioner  would  have  had  to  contri- 
bute if  he  had  not  been  discharged. 
The  Mercantile  Law  Amendment 
Act  for  Scotland  alters  the  law  in 
this  respect,  and  declares  that  a  dis- 
charge granted  to  one  co-cautioner 
without  the  consent  of  the  other  co- 
cautioners,  shall  operate  as  a  dis- 
charge to  all  the  cautioners.  This 
provision,  however,  is  declared  not 
to  be  applicable  to  the  case  where  a 
cautioner  becomes  bankrupt,  and  a 
co-cautioner  consents  to  his  dis- 
charge, 956. 

21.  When  a  co-surety  obtains  from  a 
principal  debtor  a  security,  he  is  not 
entitled  to  apply  the  whole  proceeds 
to  his  own  relief,  but  is  bound  to 
communicate  the  security  to  the 
other  co-sureties ;  but  if  he  is  a  cre- 
ditor of  the  principal  debtor  in  other 
obligations,  he  is  entitled  to  apply 
the  security  first  in  satisfaction  of 
these  obligations,  111. 

22.  Where  co-sureties  are  not  bound 
for  the  whole  debt,  but  each  for  a 
particular  sum,  a  co-surety  who  ob- 
tains a  security  from  the  principal 
debtor,  is  not  bound  to  communicate 
the  benefit  of  it  to  the  other  co-sure- 
ties, 117. 

23.  Where  a  creditor  proceeds  first 
against  the  estate  of  an  insolvent  co- 
surety, he  is  ranked  on  such  estate 
for  the  full  amount  of  the  whole  debt, 
and  the  creditors  of  such  co-surety 


have  no  claim  of  relief  against  the 
other  co-sureties,  except  in  so  far 
as  the  amount  of 'dividend  received 
from  the  estate  of  the  insolvent  co- 
surety exceeds  the  sum  which  he 
would  have  paid  if  he  had  continued 
solvent,  118. 

24.  Where  a  co-surety  obtains  from  the 
principal  debtor  a  security,  the  cre- 
ditors of  the  principal  debtor  are  not 
entitled  to  objectto  the  benefit  of  the 
security  being  communicated  to  the 
other  co-sureties,  126. 

25.  A  co-surety  who  has  paid  the  full 
amount  of  the  debt  of  the  principal 
debtor,  is  not  entitled  to  rank  on  the 
estate  of  an  insolvent  co-surety  for 
the  whole  debt,  to  the  effect  of  en- 
abling him  to  draw  the  sum  which 
the  insolvent  co-surety  would  have 
paid  if  he  had  continued  solvent, 
but  he  is  entitled  to  rank  for  that 
sum  only,  129. 

26.  Where  a  guarantee  is  given  to  one 
firm  for  advances  to  be  made  by  it 
to  another  firm,  and  a  change  takes 
place  in  the  composition  of  either 
firm,  the  party  giving  the  guarantee 
is  not  liable  for  advances  made  sub- 
sequent to  such  change,  661. 

27.  The  Mercantile  Law  Amendment 
Acts  declare  that  no  guarantee  to  or 
for  a  firm,  shall  be  binding  after  a 
change  shall  have  taken  place  in  the 
persons  constituting  the  firm,  unless 
the  contrary  shall  be  expressly  sti- 
pulated, or  be  necessarily  implied 
from  the  nature  of  the  firm  or  other- 
wise, 945,  955. 

28.  Formerly  by  the  law  of  England,  a 
surety  could  not  obtain  the  benefit 
of  snch  bonds  or  judgments,  or  other 
securities,  as  were  held  to  be  extin- 
guished by  the  performance  by  him 
of  the  principal  obligation,  and  he 
was  entitled  only  to  an  assignment 
of  any  bond  or  security  by  the  prin- 
cipal debtor,  other  than  those  that 
were  so  extinguished.  Section  5  of 
the  Mercantile  Law  Amendment  Act 
assimilates  the  laws  of  England  and 
Scotland  in  this  respect,  by  enact- 
ing that  a  surety,  or  co-surety,  co- 
debtor,  or  co-contractor,  who  now 
discharges  his  liability,  shall  be  en- 
titled to  an  assignment  of  all  secu- 
rities held  by  the  creditor,  and  may 
proceed  against  the  principal  debtor, 
or  any  co-surety,  co-contractor,  or 
co-debtor,  for  the  advances  made 
and  sustained  by  him,  provided  he 
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does  not  recover  from  the  co-snrety, 
co-contractor,  or  co-debtor  more  than 
the  just  proportion  for  which,  as 
between  these  parties  themselves, 
he  is  to  be  justly  liable,  945,  951. 
29.  Formerly  by  the  law  of  Scotland, 
a  cautioner  was  allowed  the  benefit 
of  dift:ussion,  but  this  is  now  altered 
by  the  Act,  section  8,  and  a  creditor 
is  nbw.at  liberty  lo  proceed  at  once 
against  a  cautioner,  without  first  dis- 
cussing or  doing  diligence  against 
the  principal  debtor,  unless  the  con- 
trary is  stipulated  iu  the  deed,  by 
which  the  cautioner  became  bound, 
955. 

SALE. 

1.  By  the  Mercantile  Law  Amendment 
Act  of  England,  the  right  of  persons 
acquiring  title  to  goods  bona  fide, 
and  for  a  valuable  consideration,  be- 
fore they  have  been  attached  under 
a  writ  against  the  seller,  is  sustained, 
943. 


2.  By  the  same  Act,  specific  delivery 
of  goods  sold  may  be  enforced,  944. 

3.  By  the  Mercantile  Law  Amendment 
Act  of  Scotland,  goods  sold,  bat  not 
delivered,  are  not  attachable  by  the 
creditors  of  the  seller,  953. 

4.  By  the  same  Act,  a  seller  is  not  en- 
titled to  a  right  of  retention  of  goods 
not  delivered  against  a  sub-purchas- 
er for  any  debt  or  obligation  due  to 
him  by  the  original  purchaser,  ex- 
cept for  payment  of  the  price,  or  for 
performance  of  the  obligations  or 
conditions  of  the  contract  of  sale, 
954. 

5.  By  the  same  Act,  a  seller  of  goods 
undelivered  may  attach  them  while 
in  his  possession,  by  an  arrestment 
or  poinding  prior  to  the  intimation 
to  him  of  a  sub-sale,  954. 

6.  By  the  same  Act,  a  seller  is  not  held 
to  warrant  goods  unless  he  shall  have 
given  an  express  warranty  in  the  con- 
tract of  sale,  954. 
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